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Adoption,  30,  39. 
Arbitbation,  18. 
Bankbuptcy,  22,  29. 
Constitution,  3-15,  76,  76. 
contbact  op  co-partneby,  16-20,  46. 
Delegation,  32,  40. 

DiSCLAIMBB,  1. 

Dissolution,  19,  21-46,  76,  76. 
Election,  36,  36. 
Fbaud,  18,  69-61,  66. 
Goodwill,  18. 
"  Holding  Out,"  66-68. 
Instance,  see  Title  to  Sue  infra. 
Joint  Advbntube,  47-55. 
Judicial  Factob,  23,  25,  26,  31,  37. 
Law  Agent,  69. 

Liability,  30,  34-36,  56-64,    66-70;   see 
ConstUution. 

Notice  of  Dissolution,  33-36. 
Pbopebty,  38,  74. 
Reconstbuction,  39,  40,  58. 
Bights  op  Partnebs,  41-46,  71-73. 
Tacit  Relocation,  75,  76. 
Tebuination,  see  DuaoLutum. 
Title  to  Sue,  1,  2,  21,  44,  55,  70. 
Verbal  Agbeement,  20. 

1.  Action  by— Title  to  Sne— Firm  Name— 
Disclaimer  1>7  One  Member. — Has  a  member 
of  a  firm  a  title  to  sue  in  the  firm  name  although 
another  member  puts  in  a  disclaimer  ?  J.dcW. 
Kinnes  v.  Adam  d-  Sons,  1882,  9  B.  698 ;  19 
8.  L.  R  478. 

2.  Action  against  Firm  with  Descriptive 
Name— Necessity  for  calling  three  Partners 
—Partners  Unknown  to  the  Porsner.— A 
company  with  a  descriptive  name  must  sue 
And  be  sued  along  with  at  least  three  partners. 
In  the  case  of  a  firm  pursuing  it  must  know 
who  its  partners  are,  and  there  must  be  the 
consent  of  at  least  three  partners  to  make 
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the  instance  good.  In  the  case  of  a  company 
defending  the  rule  is  not  so  absolute,  and 
where  the  pursuer  does  not  know  the  names 
of  the  individual  partners  the  Court  will 
sustain  the  action  and  give  him  the  means  of 
obtaining  the  names  of  the  partners.  Mitdiell 
V.  Grangemouth  Coal  Coy.,  1894  (O.  H.),  2 
S.  L.  T.  104. 

3.  Constitntion — Agreement — Duration 
not  Specified. — Held  that  an  agreement  to 
enter  into  partnership  was  not  enforceable,  as 
the  duration  of  the  partnership  was  not  speci- 
fied. Traill  v.  Dewar,  1881,  8  R  583;  18 
S.  L.  R.  380. 

4.  Constitntion  —  Agreement  to  take 
Shares  in  Projected  Company  —  Private 
Partnership. — An  agreement  to  take  shares 
in  a  projected  limited  company  for  working 
slate  quarries,  1ield,&iteT  proof,  not  to  establish 
an  agreement  to  become  a  partner  in  the 
private  partnership  formed  for  the  purpose  of 
starting  the  company,  although  the  name  of 
the  person  agreeing  to  take  shares  appeared 
as  a  lessee  in  the  new  lease  of  the  slate  quarries. 
Moore  v.  Dempster,  dec,,  1879,  6  B.  930;  16 
S.  L.  R.  535. 

5.  Constitution— Common  Office— Com- 
mon Clerks.  —  Held  that  in  circumstances 
where  two  writers  occupied  one  office  and 
employed  clerks  who  acted  for  both,  partner- 
ship was  proved.  Morrison  v.  Service,  1879, 
6  R.  1158  ;  16  S.  L.  R.  686. 

6.  Constitntion— Declarator— Relevancy. 
— In  an  action  of  declarator  of  partnership 
it  was  averred  that  the  father  of  a  party  to 
a  written  contract  of  co-partnery,  although 
not  a  party  to  it,  was  really  a  partner  and  had 
been  accepted  as  such.  Action  held  irrelevant. 
Glippms  Shale  Oil  Coy,  v.  Scott,  1876,  3  R  651 ; 
13  S.  L.  R  429. 

7.  Constitntion  —  Family  Business  — 
Joint  Interest  in  Profits  —  Commercial 
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Partnership  or  Domestic  Comxnuiiity?— 
A  family  of  brothers  and  sisters  lived  together 
for  many  years  and  carried  on  and  developed 
a  small  baking  business  left  by  their  father. 
No  partnership  deed  or  formal  agreement  of 
any  kind  was  entered  into  between  them,  but 
they  continued  to  co-operate  in  the  prosecu- 
tion of  the  various  branches  of  the  baking, 
cooking,  and  confectionery  departments  of  the 
business,  until  it  had  become  a  very  extensive 
concern.  Held  that  there  was  no  partnership^ 
but  in  the  special  circumstances  a  domestic 
community  which  entitled  each  member  of 
the  family  to  a  share  in  the  profits.  Aitchisoii 
V.  Aitchison,  1877,  4  R.  899. 

8.  Constitution— Latent  Partner— Secu- 
rity or  Partnership. — Two  cautioners  in  a 
cash  credit  for  A.,  who  carried  on  business  in 
his  own  name,  continued  liable  for  the  balance 
due  after  A.  had  become  bankrupt  and  been 
discharged  on  a  composition.  These  caution- 
ers with  two  other  persons  opened  a  cash 
credit  with  another  bank,  and  arranged  that 
A.  should  continue  to  carry  on  the  business, 
being  financed  from  the  cash  account  into 
which  he  was  to  pay  the  profits  of  the  busi- 
ness. This  was  to  continue  till  the  sums  due 
under  the  two  cash  credits  were  repaid.  A. 
carried  on  the  business  as  "A.  &  Coy.''  for 
several  years,  and  the  first  cash  credit  was 
paid  off.  The  firm  of  "  A.  &  Coy."  was  after- 
wards sequestrated,  and  the  original  cautioners 
were  sued  as  latent  partners.  Hdd  that  the 
arrangement  was  merely  a  security,  and  the 
cautioners  were  not  partners.  Stott  v.  Fender 
db  Grombie,  1878,  5  R.  1104  ;  15  S.  L.  R.  734. 

9.  Constitution— Loan  or  Partnership- 
Advance  to  Firm  —  Share  of  Profits- 
Partnership  Act,  1890,  sec.  2  (3).— "No 
person  who  does  not  hold  himself  out  as  a 
partner  is  liable  to  third  persons  for  the  acts 
of  those  whose  profits  he  shares^  unless  he 
and  they  are  really  partners  inter  se.  At  the 
same  time  persons  may  find  that  they  are 
partners  for  all  purposes,  although  they  only 
intended  to  be  so  for  purposes  beneficial  to 
themselves.''  Illustration  of  the  rule,  Laing 
Brothers  d;  Coy's  Trustee  v.  Xow,  1896,  23  K. 
1105 ;  33  S.  L.  R.  802  ;  4  S.  L.  T.  109. 

10.  Constitution  —  Loan  or  Partnership 
— A^eement — Constraction.— ^^i^  that  a 
man  was  a  partner  in  a  firm,  on  the  construc- 
tion of  an  agreement  under  which  he  (1)  lent 
money ;  (2)  was  interested  in  the  profits  ;  (3) 
had  a  right  to  half  the  assets  in  the  event  of 
winding  up;    (4)  was  entitled  in    his    own 


discretion  to  insist  on  a  certain  person  being 
assiuned  as  a  partner ;  or  (5)  to  wind  up  the 
firm,  if  dissatisfied  with  its  progress.  M*Cosh 
v.  Brovm  cfc  Coy.'s  Trustee,  1899  (H.  L.),  1  F. 
86 ;  36  S.  L.  R.  619 ;  7  S.  L.  T.  253. 

11.  Constitution  —  Loan  or  Partnership 
—Interest  in  Management  and  Assets — 
Partnership  Act,  1890,  sec.  2  (3)  (d).— The 
proprietor  of  a  shop  entered  into  a  written 
agreement  with  a  party  who  proposed  to 
become  his  tenant  that  be  (the  landlord) 
should  fit  and  furnish  the  shop  at  an  outlay 
of  £1900  and  advance  £100  in  cash  —  the 
fittings,  4&C.,  to  remain  the  landlord's  pro- 
perty until  the  debt  was  paid — a  credit  of 
£2000  to  be  opened  in  the  tenant's  books,  and 
interest  at  7^  per  cent,  to  be  paid  monthly. 
The  landlord  had  certain  rights  in  the  control 
of  the  tenant's  business  arrangements  and 
an  interest  in  the  assets  of  the  business 
should  it  be  wound  up.  Held  that  the  land- 
lord was  a  partner  of  the  tenant.  Stewart  v. 
Bmrhatuin,  1903,  6  F.  16;  41  S.  L.  R.  11 ;  11 
S.  L.  T.  347. 

12.  Constitution  —  Loan  or  Partnership 
— Obligation  to  Repay  Capital.  —  Circum- 
stances in  which  held  that  a  partnership  agree- 
ment had  been  constituted,  though  one 
partner  was  under  obligation  to  repay  the 
capital  advanced  by  another.  Thomson  v. 
Bell,  1894  (O.  H.),  1  S.  L.  T.  433. 

13.  Constitution— Partner  or  Servant. — 

Circumiiances  in  which  held  that  an  agreement 
by  which  one  party  undertook  all  the  liabilities 
of  the  firm  and  secured  all  the  assets,  and 
which  gave  the  other  party  right  to  sign  the 
firm  name  and  to  manage  the  business  at  a 
yearly  salary,  did  not  constitute  a  partnership. 
Gatherer,  1893  (O.  H.),  1  S.  L.  T.  401. 

14.  Constitution  —  Proof  of  —  Business 
carried  on  by  two  Sisters  in  Name  of  one 
of  them.  —  Evidence  on  which  held  that  a 
partnership  between  two  sisters,  in  a  business 
carried  on  in  the  name  of  one  by  the  efforts 
of  both,  was  not  proved.  KinneU  v.  Peebles^ 
1890,  17  R.  416  ;  27  S.  L.  R.  365. 

15.  Constitution  —  Proof  of. —  Evidence 
which  held  to  prove  a  partnership  between  a 
man  and  his  deceased  brother.  Lawrie  v. 
Lawries  Trs.,  1892,  19  R.  675  ;  29  S.  L.  R.  525. 

16.  Contract  of  Co-partnery  —  Con- 
struction—Assignation by  one  Partner  of 
his  whole  Interest  to  another.  —  Contract 
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of  co-partnery  oonstrued  to  mean  that  the 
sale  of  the  beneficial  interest  of  a  partner 
was  only  prohibited  if  the  effect  of  the  sale 
would  be  to  give  the  vendee  any  right  against 
the  other  partner  or  to  compel  them  to  take 
notice  of  it.  Observed  (per  Ld  Chancellor 
Selbome)  that  the  beneficial  interest  of  a 
partner  in  a  partnership  may  apart  from 
special  stipulation  be  given  or  sold  by  him  to 
a  co-partner.  Cci^sels  v.  Stewart^  1881,  6  A.  C. 
64 ;  8  R.  (H.  L.)  1. 

17.  Contract  of  Oo-partnery — Constmc- 
tion— Paying  oat  Deceased  Partner's  Share 
— Interest  thereon. — A  contract  of  co-part- 
nery, inter  cUia,  provided  that  in  the  event  of 
the  death  of  any  of  the  partners  and  of  the 
survivors  electing  to  continue  the  business, 
^the  amount  at  the  credit  of  the  deceasing 
partner  as  at  the  last  balance  of  the  company's 
books  .  .  .  shall  be  paid  out  to  his  represen- 
tatives by  instalments  of  equal  amount,  .  .  . 
with  interest  thereon  at  the  rate  of  5  per  cent. 
per  annum  from  the  date  of  the  balance.''  Held 
that  with  each  instalment  interest  was  to  be 
paid  not  on  the  instalment  but  on  the  capital 
then  remaining  unpaid.  Ewing  ci*  Cot/,  v. 
Evdng,  1882,  8  A.  0.  822  ;  10  R  (H.  L.)  1 ;  20 
8-  L.  R  240. 

18.  Contract  of  Co-partnery— Construc- 
tion—  Reference  Clause  —  Allegation  of 
Fraud — doodwilL — A  contract  of  co-partnery 
contained  a  clause  that  in  the  event  of  the 
death  of  a  partner,  the  share  of  the  partner- 
ship assets  standing  at  his  credit  was  to  be 
ascertained  from  a  balance-sheet  to  be  made 
up  annually  and  docquetted  by  the  partners, 
and  contained  also  a  clause  of  reference.  On 
the  death  of  one  of  the  partners,  his  trustees 
raised  an  action  to  ordain  the  surviving 
partner  to  submit  the  claims  of  the  trustees 
to  arbitration  in  terms  of  the  contract,  and 
to  find  the  trustees  entitled'to  the  sum  found 
due  by  the  arbiter.  The  defender  pleaded 
that  the  balance-sheets  were  fraudulent,  and 
that  the  question  of  fraud  fell  outside  the 
scope  of  the  reference,  and  that  the  pursuers 
were  not  entitled  to  a  share  of  goodwill.  Held 
that  the  clause  of  reference  was  comprehen- 
sive enough  to  include  all  the  questions  raised. 
Inn£i  v.  Smith,  1893  (O.  H.),  1  S.  L.  T.  45. 

19.  Contract  of  Co-partnery — Construc- 
tion—  "Senior  Resident"  Partner— Dis- 
solution.— Under  a  contract  of  co-partnery  in 
a  law  business,  the  ^  senior  resident  partner  " 
was  entitled  to  the  business  books  of  the  firm, 
on  its  dissolution*    One  of  the  senior  partners 


was  sheriff-clerk  of  Ayr,  where  he  chiefly  lived, 
but  had  a  house  in  Edinburgh,  where  he  abode 
during  three  days  a  week,  which  he  devoted 
to  the  business  of  the  firm.  Hdd  that  he  was 
''  resident "  in  the  sense  of  the  contract.  Blair 
V.  HurUers,  1888,  15  R.  1094 ;  25  S.  L.  R.  728. 

20.  Contract  of  Co-partnery— Variation 
of  Contract  by  Parole  Agreement. — A  deed 
of  co-partnery  provided  that  balance-sheets 
should  be  prepared  annually,  and  that  these, 
unless  objected  to,  should  conclusively  fix  the 
sums  due  to  or  by  the  partners.  Balance- 
sheets  were  annually  prepared  in  terms  of  the 
contract.  In  an  action  of  count  reckoning 
and  payment  brought  by  the  trustees  of  a 
deceased  partner  against  the  firm  and  the 
surviving  partner,  the  defenders  pleaded  that 
the  pursuer's  author  had  verbally  entered 
into  an  undertaking  which  had  the  effect  of 
varying  the  results  brought  out  in  the  balance- 
sheets.  Held  that,  as  the  said  obligation  was 
merely  verbal,  the  defence  was  irrelevant. 
Barr^s  Trs.  v.  Barr  d;  Shearer,  1886, 13  R  1055 ; 
23  S.  L.  R  778. 

21.  Dissolution— Action  against  Partner 
for  Firm's  Debt — Competency. — An  action 
for  payment  of  a  partnership  debt  against 
one  of  the  partners  of  a  dissolved  firm  is 
incompetent.  M'Naiig/d  v.  Milligan,  13  R. 
366 ;  23  S.  L.  U.  236. 

22.  Dissolution — Bankruptcy— Working 
of  Minerals— Interest  in  Shaft  sunk  before 
Sequestration  of  Partner.— The  contract  of 
co-partnery  between  two  persons  for  the  pur- 
pose of  working  limestone,  &c.,  under  a  lease, 
stipulated  for  the  dissolution  of  the  co-part- 
nery on  the  bankruptcy  of  either  partner — 
the  lease  to  become  the  property  of  the 
solvent  partner  and  the  bankrupt  to  have  no 
claim  to  the  prospective  value  of  the  lease. 
A  shaft  was  sunk  before  the  bankruptcy  of 
one  partner,  who,  on  his  being  subsequently 
reinvested  in  his  estates,  sued  for  a  share  of 
the  value  of  the  pit  sinkings.  Claim  refused, 
on  the  ground  that  the  pit  sinkings  affected 
only  the  prospective  value  of  the  lease.  Glass 
V.  Haig  dh  Coy,,  1877,  4  R.  875 ;  14  S.  L.  R. 
561. 

23.  Dissolution  —  Death  of  Partner  — 
Delay  of  Surviving  Partner  to  Wind  Up 
—Judicial  Factor.— Petition  by  creditors  of 
a  firm,  dissolved  by  the  death  of  a  partner,  for 
the  appointment  of  a  judicial  factor  to  wind 
up  its  affairs,  was  supported  by  averments  as 
to  the  insolvency  of  the  firm  and  the  incom- 
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petency  of  the  surviving  partner.  It  did  not 
appear  that  he  had  been  guilty  of  undue 
delay  in  prooeeding  to  wind  up  the  affairs  of 
the  company.  Petition  refused.  Robertson^ 
Petitioner,  1902  (O.  H.),  10  S.  L.  T.  417. 

24.— Diflsolation  —  Death  of  Partner  — 
Winding  Up. — Where  one  of  two  partners 
died  after  the  firm  had  been  dissolved,  but 
before  it  had  been  finally  wound  up, — held 
that  the  surviving  partner  had  as  such  the 
whole  control  of  the  winding  up.  NicoU  v. 
Reid,  1877,  5  R.  137 ;  15  S.  L.  R.  89. 

25.  Dissolution  —  Duty  of  Remaining 
Partner  to  Wind  Up— Judicial  Factor- 
Partnership    Act,    1890,    sees.    35,    39.— 

Where  a  partner  applied  for  a  dissolution  of 
a  firm  on  the  ground  that  the  other  partner 
had  absconded  with  a  sum  of  £250  belonging 
to  the  firm,  petition  granted^  but  the  Court 
declined  to  authorise  the  winding  up  by  the 
remaining  partners  or  to  appoint  a  judicial 
factor,  on  the  ground  that  at  common  law 
the  remaining  partner  had  full  power  on  dis- 
solution to  wind  up  and  distribute  the  part- 
nership estate.  Thomson,  Petitioner,  1893 
(O.  H.),  1  S.  L.  T.  59. 

26.  Dissolution— Difference  between  Part- 
ners —  Accounting  —  Petition  for  Judicial 
Factor. — After  the  dissolution  of  a  partner- 
ship, one  of  the  partners  petitioned  for 
sequestration  of  the  partnership  estate  and 
the  appointment  of  a  judicial  factor,  on  the 
ground  that  he  and  his  partner  differed  as  to 
the  realisation  in  the  winding  up  of  certain 
outstanding  accounts.  Petition  refused^  as  a 
factor  would  be  unable  to  settle  the  questions 
of  accounting,  and  therefore  would  be  of  no 
advantage  to  the  estate.  Gow  v.  Schulze,  1877, 
4R  928;  14  S.  L.  R.  581. 

27.  Dissolution  —  Incapacity  of  Partner 
— Petition  to  wind  up  Partnership.  —  A 
partner  was  incapacitated  by  paralysis  from 
taking  any  further  part  in  the  business  of 
the  co-partnery.  Held  that,  as  under  the 
contract  he  was  not  bound  to  give  personal 
services,  the  other  partners  were  not  entitled 
to  bring  the  co-partnery  to  an  end.  Eadie,  dhc, 
V.  M* Bean's  Curator  Bonis,  1885,  12  R  660; 
22  S.  L.  R.  422. 

28.  Dissolution  — Insanity  of  Partner- 
Curator  ad  litem  Appointed.— A  petition 
being  presented  for  the  dissolution  of  a 
partnership  on  the  ground  of  insanity  of 
the  respondent  partner  (who  had  no  curator 


bonis),  the  Lord  Ordinary  appointed  a  curator 
ad  litem,  and,  he  concurring  in  the  application, 
granted  the  prayer  of  the  petition.  Cleghom, 
Petitioner,  1901  (O.  H.),  8  S.  L.  T.  409. 

29.  Dissolution  —  Insolvency  of  Partner 
—"Declared  Insolvency."— A  deed  of  co- 
partnery provided  that  in  the  event  of  the 
'*  declared  insolvency  "  of  a  partner,  he  should 
at  once  cease  to  be  a  partner.  One  of  the 
partners  carried  on  a  separate  business.  He 
compounded  with  his  creditors  in  that  busi- 
ness for  10s.  a  £.  Held  that  he  was  thereby 
declared  insolvent  and  ceased  to  be  a  partner. 
Hannan  v.  Henderson,  1879,  7  R.  380 ;  17 
S.  L.  R.  236. 

30.  Dissolution— Liability  of  Partner— 
Homologation  —  Adoption.  —  Where  one 
partner,  on  dissolution  of  the  firm  of  which 
he  was  a  member,  undertook  '*to  pay  the 
whole  debt  and  liquidate  the  obligations" 
of  the  firm,  held  that  this  undertaking  did 
not  amount  to  a  homologation  or  adoption  of 
the  liabilities  incurred  by  the  other  partners 
on  behalf  of  the  firm,  but  for  which  the  firm 
was  not  truly  liable.  City  of  Glasgow  Bank 
Liquidators  v.  Moore,  1881,  19  S.  L.  R.  86. 


31.  Dissolution  —  Marriage  of  Female 
Partner— Application  for  Judicial  Factor- 
Competency. — Application  for  the  appoint- 
ment of  a  judicial  factor  to  wind  up  a  partner- 
ship, dissolved  by  the  marriage  of  a  female 
partner,  held  incompetent.  Russell  v.  Russell, 
1874,  2  R.  93 ;  12  S.  L.  R.  64. 

32.  Dissolution— New  Firm  taking  over 
Debts  of  Old— Consent  of  Creditor— Dele- 
gation—Partnership  Act,  1890,  sec.  17  (3). 
— A.  and  B.  were  sole  trustees  on  an  estate, 
and  they  were  also  partners  along  with  0. 
in  an  engineering  business.  The  trust-deed 
under  which  they  acted  authorised  them  to 
lend  trust  funds  to  the  firm,  to  which,  accord- 
ingly, they  advanced  about  £20,000.  A.  and 
B.  paid  0.  out  of  the  business,  giving  him  a 
sum  of  money  and  undertaking  on  behalf  of 
the  new  firm  to  pay  all  debts  and  discharge 
him  (C).  As  trustees  they  took  no  official 
notice  of  the  transaction  other  than  to  give  a 
receipt  for  interest  on  the  loan  when  it  was 
paid  by  the  new  firm,  until,  nine  months  after 
his  retiral,  they  granted  C.  a  full  discharge. 
The  business  having  shortly  thereafter  be- 
come insolvent,  and  the  trustees  having  been 
superseded,  new  trustees  were  appointed. 
They  claimed  for  the  £20,000  on  the  estate  of 
the  firm  and  received  a  dividend*    Then  they 
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brought  an  action  of  reduction  of  the  dis- 
charge. Held  (1)  that  there  had  not  been 
delegation;  (2)  that  the  discharge  had  been 
granted  in  breach  of  trust,  and  sine  causa ;  (3) 
that  the  trustees  had  not  discharged  G.  by 
ranking  on  the  insolvent  estate.  Smithes  Trs. 
V.  Smith,  1900,  2  F.  713 ;  37  S.  L.  R.  557  ;  7 
S.  L.  T.  286. 

33.  Dissolution— Notice— Death  of  Part- 
ner.— ^An  ordinary  co-partnery  is  terminated 
by  the  death  of  a  partner,  without  intimation. 
OsvxtI(P8  Trs.  T.  City  of  Glasgow  Bank,  1879,  6 
R.  461  ;  16  S.  L.  R.  221. 

34.  Dissolution — Notice— Betaiement  of 
Latent  Partner— Circiilar  Intimating  As- 
sumption of  New  Partner — Liability. — 
Where  a  latent  partner  of  a  firm  retired,  with- 
out public  notice  of  dissolution  being  given, 
and  six  months  later  a  circular  was  issued  by 
the  remaining  partner — ^who  had  continued 
the  business — stating  that  he  had  taken  in  a 
new  partner  who  would  in  the  future  carry  on 
his  business  with  him,  held  that  the  circular 
was  sufficient  public  intimation  that  the  retired 
partner  had  ceased  to  be  a  partner.  Mann  v* 
Sinclair,  1879,  6  R.  1078  ;  16  S.  L.  R.  630. 

35.  Dissolution — Notice — ^Retirement  of 
Partner— Liability  for  Company  Debt — 
Novation — ^Election. — G.  was  a  partner  of  a 
firm  till  1878,  when  he  retired,  and  the  business 
continued  to  be  carried  on  by  the  only  other 
partner  and  a  person  whom  he  assumed  as  a 
partner.  G.'s  retiral  was  not  duly  announced 
to  certain  customers  till  1884,  and  between 
G.'s  retiral  and  that  date  they  had  dealings 
with  the  firm.  The  firm  and  the  individual 
partners  of  it  were  sequestrated  after  G. 
retired,  and  these  customers  claimed  in  the 
sequestration.  Thereafter  they  sued  G.  for 
their  debts  as  jointly  and  severally  liable  along 
with  the  firm  and  the  partners.  Held  that  he 
was  entitled  to  be  assoilzied  from  the  action 
as  laid.  The  pursuers  must  elect  whether  to 
take  as  their  debtor  the  new  firm  and  its 
partners,  or  the  old  firm  and  G.  as  a  former 
partner  who  had  not  interpelled  them  from 
trusting  to  his  credit.  Question,  whether  by 
f>WiTning  in  the  sequestration  the  creditors  had 
exercised  their  option.  Menzies  v.  Girdwood  db 
Forrest  (O.  H.),  1886,  22  S.  L.  R.  610. 

36.  Dissolution— Notice— Retirement  of 
Partner— Liability  to  Old  Customers— Elec- 
tioiL — A.,  a  partner  of  the  firm  of  A.  and  B., 
retired  in  1878  without  giving  notice  to  the 
firm's  cnstomers  until  May  1884.    In  1881  B.  i 


assumed  a  new  partner  without  changing  the 
firm  name.  In  October  1884  the  firm  was 
sequestrated.  One  of  the  customers  of  the 
original  firm  had  continued  to  transact  with 
the  firm  in  the  belief  that  A.  was  still  a  partner, 
and  he  lodged  a  claim  in  the  sequestration  re- 
serving his  right  against  A.,  who  pleaded  that 
the  pursuer  was  bound  to  elect,  between  the 
old  and  the  new  firm,  and  that  he  had  done 
so  by  lodging  his  claim  in  the  sequestration. 
Held  that  there  had  been  no  election,  and  that 
A.  remained  liable  conjunctly  and  severally 
with  the  new  partners.  Opinions  that  the 
doctrine  of  election  did  not  apply.  Blacks  v. 
Girdwood,  1885,  13  R.  243;  23  S.  L.  R.  161. 

37.  Dissolution  —  Petition  for  Judicial 
Factor— Death  of  Petitioner— Sist  of  Re- 
presentatives.— ^A  partner  of  a  firm  of  law- 
agents  presented  a  petition  stating  that  his 
firm  was,  in  consequence  of  his  partner's  ex- 
travagance, drifting  into  bankruptcy,  and 
craving  the  appointment  of  a  judicial  factor 
for  the  purpose  of  winding  up  the  business. 
Pending  the  petition  he  died,  and  after  his 
death  his  trustees  and  executors  craved  to 
be  sisted  in  his  place.  The  application  was 
refused.  A,  B.,  Petitioner,  1884  (O.  H.),  22 
S.  L.  R.  294. 

38.  Dissolntion — Property— Insurance  on 
Life  of  Deceased  Partner— Claims  by  Sur- 
viving Partners  and  Executors.— Advances 
having  been  obtained  by  two  trading  firms 
from  an  insurance  company  on  the  security  of 
a  policy  of  insurance  on  the  life  of  the  junior 
partner  of  both  firms,  the  premiums  on  which 
were  paid  by  the  firms,  held  on  the  junior 
partner's  death  that  the  proceeds  of  the  policy 
after  paying  off  the  debt  to  the  insurance 
company  belonged  to  the  two  trading  firms, 
and  not  to  the  deceased  partner's  executors. 
Forrester,  dbc.  v.  Robson's  Trs.,  1875,  2  R.  755 ; 
12  S.  L.  R.  4'64. 

39.  Dissolution— Reconstruction— Adop- 
tion of  Debts  of  Old  Firm.  —  Hdd  that  a 
firm,  as  re-constituted,  had  taken  over  the 
debts  of  the  original  firm  so  as  to  be  liable  to 
one  of  its  creditors.  Heddl^s  Exrz,  v.  Marvfick 
<k  Hourston's  Trustee,  1888,  15  R.  698;  25 
S.  L.  R.  553. 

40.  Dissolution— Reconstruction— Nova- 
tion— Delegation. — A  mercantile  firm  and 
the  partners  thereof  granted  heritable  secu- 
rity for  a  debt,  and  thereafter  became  bank- 
rupt. A  new  firm  was  formed  under  the  old 
name,  which  undertook  to  perform  the  whole 
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obligations  contained  in  the  agreement  be- 
tween the  old  firm  and  the  heritable  creditors 
for  repayment  of  the  debt.  The  heritable 
creditors  undertook  to  accept  the  new  firm  as 
tenants  under  a  lease  of  the  security-subjects 
which  they  had  granted  to  the  old  firm.  One 
of  the  partners  of  the  new  firm  bound  himself 
for  the  debt,  but  without  hurt  or  prejudice  to 
the  old  security,  and  in  corroboration  thereof. 
The  new  firm  became  bankrupt,  and  on  an 
afiidavit  and  claim  lodged  in  its  sequestration 
the  heritable  creditors  stated  that  they  held 
no  other  obligants  bound  for  their  claim  ex- 
cept the  firm,  the  partners  thereof,  and  the 
partners  of  the  old  firm.  Two  of  the  partners 
of  the  old  firm  were  not  members  of  the  new. 
Held  that  these  facts  were  insufficient  to  infer 
delegation  or  novation,  or  to  release  the  two 
partners  of  the  old  firm  from  their  obligation 
for  the  debt.  The  Heritable  Securities  Invest- 
ment  AssddcUion^  Ltd.  v.  JVingateSy  1891,  29 
S.  L.  R.  904. 

41.  Dissolution  —  Bights  of  Partners— 
Accounting. — By  contract  of  co-partnery  en- 
tered into  between  three  law-agents,  it  was 
provided  that  the  capital  of  the  company 
should  be  £3000,  of  which  £1000  was  to  be 
forthwith  contributed  by  the  third  party  in 
cash,  and  the  balance  was  to  be  deemed  to  be 
satisfied  by  the  value  of  the  first  and  second 
parties'  office  furniture  and  law-books  and 
business  connection.  It  was  also  provided 
that  the  amount  due  to  a  deceased  or  bankrupt 
partner  should  be  ascertained  by  a  balance  of 
the  co-partnership  books,  to  be  struck  as  at 
the  date  of  such  death  or  bankruptcy  (but  in 
striking  such  balance  the  office  furniture,  law 
books,  &c.,  were  to  be  taken  at  a  valuation  to 
be  made  by  a  competent  valuator,  and  no 
allowance  made  for  business  connection).  In 
an  action  of  accounting  brought  by  the  testa- 
mentary trustees  of  the  third  party,  held  that 
out  of  the  ascertained  free  assets  of  the  com- 
pany there  fell  to  be  repaid  the  capital  contri- 
buted by  the  partners  before  any  division  of 
the  free  assets  was  made;  that  the  sum  at 
which  the  office  furniture  and  books  had  been 
valued  fell  to  be  added  to  the  assets  of  the 
co-partnery ;  and  that  these  assets  were  there- 
after to  be  charged  with  the  whole  capital 
contributed  by  the  three  partners.  Mac- 
credits  Trs,  V.  Lamondsy  1886,  24  S.  L.  R.  114. 

42.  Dissolntion— Bights  of  Partners  — 
Agricultural  Lease  —  Unexhausted  Im- 
proYemente. — A.  and  B.  carried  on  a  farm  as 
partners,  and  expended  a  considerable  amount 
of  the  partnership  funds  upon  improvements. 


At  the  date  of  the  dissolution  of  the  partner- 
ship these  improvements  were  not  exhausted. 
B.  remained  on  in  occupation  of  the  farm. 
Held,  in  an  accounting  between  the  part- 
ners, that  B.  had  received  the  benefit  of  the 
improvements  in  so  far  as  not  exhausted, 
and  was  therefore  bound  to  bring  the  value  of 
the  improvements  as  at  the  date  of  the  dis- 
solution into  the  accounting  as  part  of  the 
assets  of  the  partnership.  Charlton  v.  Charlton 
and  Another^  1894  (O.  H.),  2  8.  L.  T.  61. 

43.  Dissolution -— Bights  of  Partners  — 
Claim  for  Inattention  by  Deceased  Partner 
—Diligence  Prestable  by  Partner  in  Com- 
pany Affairs. — In  the  winding  up  of  the 
affii.irs  of  a  partnership  at  the  death  of  one 
partner,  the  survivors  maintained  that  they 
were  entitled  to  allowance  as  compensation 
for  the  deceased  not  having  attended  to  the 
business  during  a  portion  of  the  partnership, 
and  so  thrown  the  whole  conduct  of  the  busi- 
ness upon  them.  Held  that  they  ought,  if  the 
deceased  were  unable  or  unwilling  to  perform 
his  part  of  the  contract,  to  have  sought  their 
remedy  by  dissolution  of  the  partnership 
when  it  became  certain  that  the  deceased 
could  not  perform  his  part.  Maccredie's  Trs. 
V.  Lamonds,  1886  (O.  H.),  24  S.  L.  R.  114. 

44.  Dissolution  — Bights  of  Partners  — 
Contract— Bes  inter  alios— Assignation  of 
Continuing  Contract — Delectus  persons — 
Title  to  Sue— Partnership  Act,  1890,  sec. 
38. — A.  B.,  a  private  partnership,  sold  a  crane 
to  C.  It  was  a  condition  of  the  contract  that 
A.  B.  should  store  the  crane  till  0.  required 
it,  and  that  then  they  should  fit  it  up,  supply- 
ing new  copper  pipes  and  plugs.  Before  de- 
livery of  the  crane  A.  B.  was  transformed  into 
a  limited  liability  company.  C.  then  declined 
to  take  delivery,  on  the  ground  that  the  new 
company  was  not  entitled  to  an  assignation  of 
the  contract,  which  was  executorial  so  far  as 
the  fitting  up,  <&c.,  of  the  crane  was  concerned. 
In  an  action  for  the  price,  or  alternatively  for 
damages,  at  the  instance  of  (1)  A.  B.  and  the 
individual  partners,  (2)  the  new  company,  a 
plea  of  "  No  title  to  sue  "  repelled.  Brown  and 
Others  v.  Camm  Coy.  Ltd.,  1898  (O.  H.),  6 
S.  L.  T.  90. 

45.  Dissolution— Bights  of  Partners  — 
Obligations  on  Bepresentatives  of  De- 
ceased Co-partner  under  Special  Contract. 
—  A  contract  of  co-partnery  fixed  the  re- 
spective shares  of  the  partners,  and  further 
provided  that  in  the  event  of  his  survivance, 
the  junior  partner  might  competently  carry 
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on  the  buBiness  under  the  firm  name,  and  in 
that  case  was  to  be  chargeable  with  the  pay- 
ment of  certain  sums  to  the  representatives 
of  the  senior  partner,  but  only  after  setting 
aside  a  yearly  minimum  sum  from  the  profits 
of  the  business  as  his  own  share.  On  the 
death  of  the  senior  partner,  the  junior,  by  the 
advice  of  his  principal  clients,  did  not  carry 
on  the  business  but  entered  into  a  fresh 
partnership  with  another  firm,  in  which  his 
share  fell  considerably  short  of  the  sum 
allotted  to  him  under  the  former  contract. 
Held  that  he  was  not  bound  to  account  to  the 
representatives  of  his  former  partner,  or  to 
make  any  payment  to  them  in  respect  of  the 
business  which  his  said  clients  transferred  to 
the  new  firm.  PaJUison  v.  Bcdlingal,  1874, 12 
&L.K68. 

46.  Dissolution  —  Bights  of  Partners  — 
SepresentatlYes  of  Deceased  Paxtner  — 
Management  —  Ck>nstraction  of  Contract 
of  Go-partnery. — It  was  stipulated  in  a  con- 
tract of  co-partnery  that  one  of  the  two 
partners  should  take  the  active  management 
of  the  business  of  the  co-partnery,  and  should 
be  the  manager  thereof  at  a  salary.  The  con- 
tract also  contained  a  clause  to  the  effect  that 
the  death  of  either  of  the  partners  should  not 
dissolve  the  co-partnery,  but  that  the  repre- 
sentatives of  the  predeceasing  partner  should 
be  entitled  to  take  his  place  in  the  co-partnery, 
with  this  exception,  that  such  representatives 
should  not  be  entitled  to  take  the  active  man- 
agement of  the  business.  On  the  death  of 
one  of  the  partners,  the  surviving  partner 
thereupon  assumed  the  management.  The 
representatives  of  the  deceased  partner  raised 
an  action  against  him  to  have  it  declared  that 
they  collectively  formed  one  partner  along 
with  the  defender,  that  he  had  no  right  by 
bimself  to  assume  the  management  and  to 
ezclade  them  therefrom.  Held  that  the 
porsaers  were  entitled  to  declarator  that  they 
collectively  formed  one  partner  with  the  sur- 
viving partner  in  the  co-partnery,  but  that 
they  were  not  entitled  to  take  any  part  in  the 
active  management  thereof.  Alexander's  Trs. 
V.  Thamton,  1885,  22  S.  L.  R.  828. 

47.  Joint  Adventnre  —  Adyentnrer  -— 
Acting  in  rem  Yersam— Liability  of  Co- 
adrentiirers. — One  of  several  joint  adven- 
tm«rs,  who  controlled  a  smaU  fishing  fleet, 
bought,  wholesale,  nets  which  he  rigged  up 
snd  retailed  to  the  joint  adventure.  Held 
that  the  joint  adventure  was  not  responsible 
to  a  net-maker  who  had  sold  the  partner  nets. 
LockhaH  v.  Brown,  1888, 15  R.  742 ;  25  S.  L.  B. 
568. 


48.  Joint  Adventure  -—  Adventurer  — • 
Auctor  in  rem  suam  —  Rights  of  Co- 
adventurers.  —  If  one  of  several  joint 
adventurers  operates  on  his  own  account 
within  the  scope  of  the  adventure,  he  is 
liable  to  account  to  his  fellow-adventurers  for 
profits  so  made.  SUwaH  v.  North,  1893,  20  R. 
260 ;  30  S.  L.  R.  235. 

49.  Joint  Adventnre  —  Constitution  — 
Correspondence — Termination.— Terms  of 
letters  which  were  held  insufficient  to  con- 
stitute a  contract  for  a  joint  adventure. 
Optnions  as  to  the  rights  of  parties  to 
terminate  a  contract  of  joint  adventure. 
Young  v.  Dougans,  1887,  14  R.  490 ;  24  S.  L.  R. 
363. 

50.  Joint  Adventure— Extension— Rights 
of  Co-adventurers. — When  a  partnership  or 
joint  adventure  is  once  established  and  the 
profits  derived  from  it  or  the  credit  of  the 
partners  are  made  the  means  of  extending 
the  business,  there  is  a  presumption  that  the 
extension  is  part  of  the  business  of  the 
partnership.  CircuTnstances  which  were  held 
sufficient  to  rebut  the  presumption.  Davie  v. 
Buchanan,  1880,  8  R.  319  ;  18  S.  L.  R.  217. 

51.  Joint  Adventure  —  Liability  —  Pur- 
chase by  Joint  Adventurer— Ignorance  of 
Seller. — Two  persons  having  entered  into  a 
joint  adventure  for  the  purchase  and  resale 
of  yam,  one  joint  adventurer  authorised  the 
other  to  purchase  at  a  limited  price,  where- 
upon the  other  purchased  in  his  own  name  at 
a  price  slightly  above  the  Umit  of  his  autho- 
rity, and  granted  bills  therefor.  The  seller 
was  not  informed  of  the  joint  adventure. 
The  purchaser  having  become  bankrupt,  held 
that  the  other  joint  adventurer  was  liable  to 
the  seller  for  the  price  he  had  authorised  his 
partner  to  pay.  Lockhart  v.  Moodie  db  Coy., 
1877, 4  R.  859  ;  14  S.  L.  R.  548. 

52.  Joint  Adventure— Liability  of  Ad- 
venturers.— Where  property  is  purchased  and 
money  raised  on  behalf  of  a  joint  adventure, 
even  though  the  creditor  is  ignorant  of  its 
existence  and  contracts  solely  on  the  credit 
of  the  managing  partner,  the  adventurers  are 
all  liable  in  payment  of  the  price  or  repayment 
of  the  loan.  Ulustration  of  the  rule.  Fowler 
V.  Paterson's  Tra.,  1895  (O.  H.),  3  S.  L.  T.  305. 

53.  Joint  Adventure— Liability  of  Ad- 
venturers for  Negligence  and  Wrongs  — 
Fishing-Boat  "on  deal"— Joint  adventurers 
are  liable  jointly  and  severally  for  each  other's 
negligent  and  wrongful  acts  renting  to  the 
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adventure.  The  arrangement  by  which  a 
fishing-boat  is  employed  ''  on  deal "  (i.e.  boat, 
crew,  nets,  taking  each  a  share  of  profits)  is 
one  of  joint  adventure  between  the  owner  of 
the  boat,  the  fishing  crew,  and  the  owners  of 
the  nets.  M'Oee  v.  Anderson,  1896,  22  R  274 ; 
32  S.  L.  R.  207  ;  2  S.  L.  T.  433. 

54.  Joint  Adventure  —  Termination  — 
Mineral  Workings— No  Profits— Bight  of 
Partner  to  Terminate  Joint  Adventure.— 
In  a  joint  adventure  for  working  mines,  with 
no  specified  duration,  hehi  that  one  of  the  joint 
adventurers  was  entitled  to  bring  it  to  an  end 
on  proving  that  no  profit  had  been  realised 
(the  other  joint  adventurer  having  guaranteed 
a  certain  profit),  and  that  there  was  no  rea- 
sonable prospect  of  future  profit.  Miller  v. 
Walker,  1876,  3  R.  242 ;  13  S.  L.  R.  143. 

55.  Joint  Adventure  —  Termination  — 
Bights  of  Go-adventurers- Title  to  Sue. — 
Two  of  the  five  partners  in  a  joint  adventure 
held  entitled  to  sue  one  of  their  number  for 
count  and  reckoning  of  his  intromissions  as 
treasurer,  after  the  purpose  of  the  joint  ad- 
venture had  been  accomplished.  Pyper,  d-c.  v. 
Christie,  1878,  6  R.  143 ;  16  S.  L.  R  67. 

56.  Liability— Actings  of  Parties— Lease 
—  Ordinary  Administration.  —  Two  mem- 
bers of  a  firm  of  amusement  caterers  desired 
to  acquire  a  theatre,  and  one  of  them  signed 
a  lease  with  the  firm  name  and  his  own. 
The  other  was  aware  of  these  facts  and  signed 
cheques  for  the  rent.  Held  that  both  part- 
ners were  liable  for  the  rent.  Cookers  Circus 
Buildings  Coy.  Ltd.  v.  Weldhig,  1894,  21  R, 
339 ;  31  S.  L.  R.  259 ;  1  S.  L.  T.  432. 

57.  Liability— Assumed  Partner— Debts 
incurred  prior  to  Partnership— Liability 
for  Payment. — ^A  person  engaged  in  busi- 
ness assumed  a  partner.  The  contract  of  co- 
partnery while  fixing  the  capital  to  be  paid 
by  each  partner  made  no  provision  with  regard 
to  the  existing  stock-in-trade.  In  an  action 
by  a  creditor  for  payment  of  the  price  of 
articles  supplied  to  the  old  partner  prior  to 
the  partnership,  it  was  not  proved  that  the 
articles  were  transferred  to  the  partnership. 
Held  that  the  assumed  partner  was  not  liable. 
Observations  as  to  the  liability  of  new  partners 
for  trade  debts  contracted  prior  to  the  con- 
stitution of  the  partnership.  Nehies  db  Coy. 
V.  Montgomery  db  Coy.  db  Loudon,  1883,  10  R. 
974 ;  20  S.  L.  R.  662. 

58.  Liability— Beconstruction— Liability 
of  New  Firm  for  Debts  of  OldL^Held  that 


creditors  of  an  original  firm  were  not  entitled 
to  rank  for  their  debt  in  the  sequestration  of 
a  new  firm  which  had  taken  over  the  business 
of  the  original  firm.  Stephen's  Trustee  v.  J/oc- 
dougall  d:  Coy.'s  Trustee,  1889,  16  R.  779;  26 
S.  L.  R.  694. 

59.  Liability  —  Fraud  of  Partner  — 
Liability  of  Representatives  of  Honest 
Partner  to  Person  injured  by  Fraud  of  Dis- 
honest Partner. — A  firm  of  lawyers,  A.  and 
B.,  received  funds  to  invest  for  a  client  in 
1886.  The  firm  was  dissolved  in  1890  by  the 
death  of  A.  In  1896  it  was  discovered  that, 
through  the  fraud  of  B.  in  failing  to  invest 
the  money — he  had  pretended  it  was  in- 
vested, and  paid  interest  on  it — it  was  lost. 
Held  that  A.'s  representatives  were  liable  to 
make  good  the  loss.  Beveridge  v.  Forbes,  Bt-yson 
d:  Carrick,  1897  (O.  H.),  6  S.  L.  T.  115. 

60.  Liability— Fraud  of  Partner— Signing 
Promissory  Notes.  —  A  partner  of  a  firm 
signed  promissory  notes  with  the  firm  sig- 
nature, discounted  them  at  40  per  cent,  with 
a  money-lender,  and  applied  the  proceeds  to 
his  own  use.  He  had  no  authority  to  sign  the 
firm  name  to  such  documents.  Held  that  the 
firm  was  not  liable  on  the  notes.  Paterson 
Bros.  V.  Gladstone,  1891,  18  R.  403 ;  28  S.  L.  R. 
268. 

61.  Liability— Fraud  of  Partner— Specifi- 
cation of  Fraudulent  Partner— Relevancy. 
— **  Fraud  is  personal,  and  though  a  firm  may 
be  responsible  for  the  individual  fraud  of  one 
of  its  partners  acting  within  the  scope  of  his 
authority,  it  is  incompetent  to  charge  the  firm 
generally  with  fraud."  Per  Ld.  Kinnear. 
Held  that  the  names  of  the  fraudulent  partners 
must  be  condescended  on.  Thomson  <€•  Coy.  v. 
Pattison,  Elder  d:  Coy.,  1895,  22  R.  432;  32 
S.  L.  R.  339 ;  2  S.  L.  T.  530. 

62.  Liability— Money  Borrowed  for  Firm 
Purposes  by  Managing  Partner  whose 
Name  was  also  Firm's  Name.— A.  B.  and  C. 
were  partners  of  a  firm,  of  which  A.  had  the 
sole  management  and  charge.  A.  having 
borrowed  money  from  D.  and  given  receipts 
signed  with  his  name  (which  was  also  that  of 
the  firm),D.,  on  the  dissolution  of  the  partner- 
ship, sued  the  partners  for  repayment,  ffdd 
that  the  money  having  been  proved  to  have 
been  borrowed  by  A.  from  D.  for  the  purposes 
and  on  the  credit  of  the  firm,  the  partners 
were  bound  to  repay,  it  not  being  requisite 
that  it  should  be  further  proved  that  A.  had 
actually  applied  the  money  to  firm  purposes. 
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Cumming  v.  Hay  d:  Stephen,  1879,  17  S.  L.  R. 
207. 

63.  Liability—Secimty  by  Firm  for  Debt 
I>iie  by  Partner. — ^A  creditor  taking  a  security 
for  a  debt  due  to  him  by  a  partner  of  a  firm  as 
an  individual,  granted  in  name  of  the  firm, 
must,  in  order  to  bind  the  firm,  have  the 
express  authority  of  the  other  partners.  City 
of  Glasgow  Bank  v.  Moore,  1881,  19  S.  L.  R.  86. 

64.  Liability— Writ  of  Firm— Signature 
per  procurationem. — Held  that  the  signature 
of  a  firm  written  p.p.  by  a  clerk,  specially 
authorised  thereto  by  a  partner,  was  binding 
on  the  firm.  Bryan  v.  Butters  Brothers  db  Coy., 
1892,  19  R.  490;  29  S.  L.  R  415. 

65.  Partner  —  Assignation  of  Share  — 
Validity. — ^A  partner  failed  to  pay  his  instal- 
ment of  the  capital^  whereby  under  the  con- 
tract of  co-partnery  the  other  partners  had  a 
right  to  take  over  his  share.  He  then  raised 
the  money  to  pay  by  an  agreement  to  assign 
his  share  to  a  third  party  and,  after  offering 
his  share  to  the  company  and  partners  in 
terms  of  the  contract,  and  the  offer  being 
rejected,  actually  assigned  his  share  at  an 
enhanced  price.  The  company  attempted  to 
set  aside  the  transaction  on  the  grounds  that 
the  agreement  to  assign  had  not  been  dis- 
cloeed  and  that  the  offer  was  a  fraud  on  the 
company,  the  price  asked  from  them  being 
exorbitant, — held  that  there  was  no  duty  to 
disclose,  and  that  the  parties  could  offer  to 
the  company  at  any  price  if  he  did  not  after- 
wards assign  it  for  less.  Lonsdale  Hematite 
Iron  Coy.  v.  Barclay,  1874,  1  R  417;  11 
S.  L.  R.  226. 

66.  Partner  —  Holding  out.  —  Evidence 
which  satisfied  the  Lord  Ordinary  that  a  man 
had  held  himself  out  as  a  partner.  Brember  v. 
Suiherford,  1901  (O.  H.),  9  S.  L.  T.  6. 

67.  Partner  ~  Holding  ont  —  Decree 
against  Firm. — ^A  decree  against  a  firm  will 
not  warrant  a  charge  against  one  who  is  liable 
for  firm  debts  as  having  held  himself  out  as  a 
partner.  Brember  v.  Rutherford^  1901, 4  F.  62 ; 
39  S.  L.  R.  38;  9  S.  L.  T.  256. 

68.  Partner— Holding  out— Discharge  of 
Firm  Debt  by  Person  held  out  as  a  Partner. 

—  Thomson  d:  Ross  v.  Oraik,  1898  (0.  H.),  6 
S.  L.  T.  242. 

69.  Partner— Liability  for  Work  carried 
ibroiicJi  dnring  Partnership— Law-Agent. 


— ^A  fperson  who  becomes  partner  in  a  law- 
agent's  business  is  responsible  for  work  carried 
through  after  he  is  a  partner,  although 
instructions  were  received  prior  to  that  date. 
TuUy  V.  Ingram,  1891,  19  B.  65 ;  29  S.  L.  R. 
78. 

70.  Partner  —  Penal  Charge  against  — 
Liability  of  Firm. — A  charge  against  an 
individual  partner  of  a  firm  for  a  contraven- 
tion of  the  Stamp  Acts,  in  the  course  of 
conducting  the  firm's  business,  being  of  a 
penal  nature,  it  is  not  necessary  to  call  the 
firm.  Lord  Advocate  v.  Thomson  and  Another, 
1897, 24  R.  543  ;  34  S.  L.  R.  412  ;  4  S.  L.  T.  315. 

71.  Partner  — Powers— Borrowing.— The 
partner  of  a  mercantile  firm  has  implied 
authority  to  borrow  for  the  benefit  of  the 
firm.  Bryan  v.  BxUters  Brothers  d:  Coy.,  1892, 
19  R.  490;  29  S.  L.  R.  415.  Cf.  Paterson 
Bros.  V.  Gladstone,  1891,  18  R.  403 ;  28  S.  L.  R. 
268. 

72.  Partner— Powers— Composition  Con- 
tract. —  The  mandate  of  a  partner  of  a 
commercial  firm  extends  to  consenting  to  a 
composition  contract.  Mains  d:  M^Glashan  v. 
Black,  1895,  22  R.  329  ;  32  S.  L.  R.  273 ;  2 
S.  L.  T.  453. 

73.  Partners  —  Bights  inter  se  —  Con- 
trolling Partner  excluding  Junior  from 
Management. — Where  a  partner  in  a  firm, 
recognised  by  the  deed  of  co-partnery  as  the 
managing  and  controlling  member  of  the  firm, 
saw  fit  to  exclude  one  of  his  partners  from 
active  participation  in  the  affairs  of  the  con- 
cern, the  Lord  Ordinary  refused  a  note  of 
suspension  and  interdict  at  the  instance  of 
the  superseded  partner.  Kerr  Duffy,  Corsar 
and  Another,  1902  (O.  H.),  10  S.  L.  T.  27. 

74.  Property  —  Policy  of  Insurance  on 
Partner's  Life— Statute  1696,  c.  25— Proof. 
— Held  competent  to  prove  pront  de  jure  that 
a  policy  of  insurance  on  a  deceased  partner's 
life  belonged  to  the  surviving  members  of  the 
partnership.  Forrester,  dx.  v.  Rohson^s  Trs., 
1875,  2  R.  755 ;  12  S.  L.  II.  464. 

75.  Termination  of  Period  Specified  — 
Continuation— Partnership  at  Will— Tacit 
Belocation. — The  contract  of  co-partnership 
of  an  unincorporated  joint-stock  company 
provided  for  the  company's  subsistence  for 
twenty-one  years,  with  power  to  prorogate  for 
any  further  number  of  years  that  the  partners 
might  think  proper,  and  contained  special  pro- 
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visions  as  to  dissolution.  The  company  out- 
lived its  original  period  of  endurance  without 
being  prorogated  in  terms  of  its  articles. 
Opinions  (per  Lord  Justice-Clerk  Moncreiff 
and  Ld.  Young)  that  the  provisions  of  the 
contract  of  co-partnership  relating  to  the  mode 
of  dissolution  were  inapplicable,  being  incon- 
sistent with  the  position  of  a  partnership  at 
will.  Brovon  v.  Kilsyth  Police  Gommrs.f  dhc., 
13  R.  515  ;  23  S.  L.  R.  366. 

76.  Termination  of  Period  Specified— 
Continuation  —  Partnership  at  Will  — 
Tacit  Relocation. — ^When  a  partnership  for 
years  has  expired,  and  been  afterwards  con- 
tinued at  will,  the  presumption  is  that  the 
new  business  is  carried  on  upon  the  old  terms 
as  far  as  applicable.  Neilson  v.  Mossend  Iron 
Coy.,  dr.,  1886  (H.  L.),  13  R.  50 ;  23  S.  L.  R. 
867. 


PATENT 

Anticipation,  13, 17,  25,  29-33. 

Co-patentees,  2. 

Design,  1. 

Disclaim BB,  3,  21,  22. 

Infringement,  4-14, 17. 

Patentable  Matter,  17-22. 

Patent  Agent,  15, 16. 

Prior  Publication,  see  Anticipation  supra.. 

Prior  Use,  see  AnticipcUion  supra. 

Slander  op  Title,  9. 

Specification,  14,  21-28. 

Validity,  23, 25-33. 

1.  Design  —  Registration — Patents,  De- 
signs and  Trade  Siarks  Act,  ldSS,—Held 
on  the  evidence  that  the  door  of  a  kitchen 
range  was  ''a  new  or  original  design,"  and 
therefore  entitled  to  registration  under  the 
above  Act.  If  a  design  is  registered  for 
'* shape  or  configuration"  a  mechanical  im- 
provement obtained  by  the  adoption  of  such 
shape  or  configuration  is  secured  by  the 
registration  of  the  design.  A  design  may  be 
registered  if  it  relate  to  or  depict  an  article 
not  complete  in  itself,  but  one  which  is  to 
be  used  in  combination  with  and  as  part 
of  another  article  of  manufacture.  Hunter, 
Walker  <b  Coy.  v.  Falkirk  Iron  Coy,^  1887,  14 
R.  1072 ;  24  S.  L.  R.  750. 

2.  Co-Patentees— Their  Rights  inter  se. 
— Where  a  patent  belongs  to  two  persons  in 
common,  each  co-owner  can  work  the  patent 
by  himself  or  his  agents  without  the  consent 


of  the  other,  and  without  accounting  to  him 
for  profits.  Dovmie  v.  Hay  <k  Robertson,  1901 
(O.  H.),  9  S.  L.  T.  331. 

3.  Disclaimer— Effect  on  Prior  Interdict. 
— When  a  patentee  disclaims  and  amends  his 
patent  he  cannot  thereafter  enforce  an  inter- 
dict granted  on  the  original  patent.  Dudgeon 
V.  Thomson,  1877  (H.  L.),  4  R.  88. 

4.  Infringement— Bicycle  Tyres.— A  per- 
son obtained  letters-patent  under  a  specifica- 
tion which  claimed  'Mn  a  wheel  tyre  the 
combination  with  a  *■  jacket '  of  wires  held  at 
the  edges  of  such  jacket,  but  adapted  to  move 
within  it,  the  said  wires  forming  a  completed 
circle  or  section  of  a  circle,  and  having  over- 
lapping ends,  substantially  as  set  forth,  and 
for  the  purpose  specified."  The  ends  of  the 
wires  after  overlapping  were  left  free,  thus 
enabling  the  circumference  of  the  circle  to  be 
increased  or  diminished  as  required  for  the 
purpose  of  adjustment  or  removal  of  the 
jacket ;  the  jacket  enveloped  the  edges  of 
the  rim  of  the  wheel,  and  the  wires  passed 
over  hooks  on  its  under  or  convex  side,  and 
were  kept  in  their  place  on  that  side  by 
tension.  Interdict  for  infringement  of  said 
patent  was  sought  against  a  person  who  had 
employed  wires  free  to  move  within  a  jacket 
for  the  similar  purpose  of  adjustment,  but 
which  passed  twice  round  the  wheel,  had  their 
ends  coupled  together,  and  lay  embedded  on 
the  upper  or  concave  side  of  the  rim.  Held 
there  had  been  no  infringement.  Davies  v. 
Blade,  1894,  31  S.  L.  R.  876;  2  S,  L.  T.  163. 

5.  Infringement  —  Combination  — Essen- 
tial Features. — G.  patented  an  improvement 
in  centrifugal  pumps  driven  by  steam-engines. 
He  arranged  his  pump-case  to  swivel,  so  that 
the  suction  and  discharge-pipes  (which  were 
rigidly  attached  to  it)  could  be  set  at  any  angle 
without  interfering  with  the  driving-engine. 
The  previous  practice  was  to  have  the  pump- 
case  set  solid  upon  a  bed,  and  as  a  result  these 
pipes  could  not  be  shifted  to  any  desired  angle. 
Another  engineer  constructed  and  sold  a  simi- 
lar pimip-case,  with  the  difference  that  it  could 
not  swivel,  and  could  not  be  adjusted  at  dif- 
ferent angles.  Held,  that  as  the  pursuer's 
patent  was  for  a  combination  resulting  in  a 
swivel-pump,  and  the  defender  had  not  adopted 
the  essential  and  characteristic  features  neces- 
sary to  produce  that  result  there  had  been  no 
infringement.  Gwynne  v.  Drifsdale  d;  Coy,, 
1886,  13  R.  684  ;  23  S.  L.  R.  465. 

6.  Infringement  —  Combination  —  Me- 
chanical Equivalent.- The  invention  claimed 
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under  a  patent  for  dispensing  with  the  use  of 
patty  in  the  glazing  of  roof s,  consisted  in  the 
oonttniction  of  astragals  or  metal  bars  out  of 
strips  of  sheet-zinc  folded  into  a  particular 
shape,  into  which  the  glass  was  to  be  fixed  by 
means  of  a  strip  of  sheet-lead  which  over- 
lapped the  edge  of  the  glass  and  pressed  it 
down  on  the  zinc  bar.  The  lead  itself  was 
kept  in  position  by  being  firmly  clipped  be- 
tween two  thicknesses  of  the  zinc.  The 
patent  was  for  the  combination — neither  the 
me  of  zinc  or  lead  being  a  novelty  in  the  con- 
straction  of  astragals.  In  another  form  of 
astragal,  precisely  the  same  mechanical  re- 
sults were  produced,  but  in  this  case  the  lead 
instead  of  being  clipped  between  two  thick- 
nesses of  the  zinc  was  kept  firm  by  passing 
almost  entirely  round  an  iron  bar  which  was 
of  similar  shape,  and  otherwise  a  substitute  for 
the  zinc  bar  in  the  first  system.  Held  that  the 
second  form  of  astragal  was  not  an  infringe- 
ment of  the  first.  Fennycook  PaJteni  Glazing 
Coy.  Ltd,  V.  Mackenzie^  HarUy  db  Coy.,  1882,  9 
R.  414  ;  9  S.  L.  K.  353. 

7.  Infringement— Delivery  of  Infringing 
Articles  —  Gonrt  of  Session  Act»  1856, 
sec  89— Decree  ad  foctum  praestandom.— 
Motion  by  the  complainer  in  a  note  (in  terms 
of  which  the  respondent  was  interdicted  from 
infringing  the  complainer's  patent),  that  the 
respondent  should  be  ordained  to  deliver  up 
the  infringing  articles,  refused,  as  not  falling 
within  the  scope  of  sec.  89  of  the  Court  of 
Session  Act,  1856.  Incandescent  Gas-Light  Coy, 
V.  M'Cidloch,  1897  (B.  C),  5  S.  L.  T.  190. 

8.  InMogement — ^Interdict — Custody  of 
InfriiigiTig  Articles— Gonrt  of  Session  Act, 
1868,  sec.  89.  —  A  patentee,  in  obtaining 
interim  interdict,  moved  the  Lord  Ordinary 
to  appoint  a  person  to  take  possession  of  all 
infringing  articles  in  the  hands  of  the  respon- 
dent, and  aU  letters,  books,  and  documents 
relating  thereto,  and  to  retain  them  till  the 
issue  of  the  application,  or  to  destroy  or  other- 
wise dispose  of  them  as  the  Court  might  direct. 
The  Lord  Ordinary,  while  not  doubting  the 
competency  of  the  application,  reftised  the 
motion  in  the  circumstances  of  the  case.  At 
a  later  stage,  in  making  the  interdict  per- 
petual, the  Lord  Ordinary  on  the  Bills  refused 
a  motion  to  ordain  the  respondent  to  hand 
over  the  infringing  articles  for  destruction. 
His  Lordship  was  of  opinion  that  such  an 
order  was  not  within  the  scope  of  sea  89  of 
the  Court  of  Session  Act,  1868.  Incandescent 
G<».Lighi  Company  v.  M'CuUoch,  1897  (0.  H.), 
5  S.  L.  T.  180, 190. 


9.  InfVingement— Ghranting  of  Licences 
—  Slander  of  Title— Interdict.— The  mere 
granting  of  licences  authorising  or  permitting 
others  to  use  a  patent  is  not  in  itself  an  in- 
fringement. Publication  of  circular  to  the 
effect  that  a  patent  is  invalid  will  not  support 
an  interdict,  although  such  conduct  would  be 
a  good  ground  for  an  action  of  damages  for 
slander  of  title.  Montgomerie  v.  Paterson,  1894 
(0.  H.),  1  S.  L.  T.  530. 

10.  Infringement  —  Improvements  in 
Mannfactnre  of  Wronght-Metal  Pipes.— 
Facts  from  which  held  that  there  had  been 
no  infringement  of  a  patent  for  '*  improve- 
ments in  the  manufacture  of  wrought-metal 
pipes  and  in  the  apparatus  employed  for  that 
purpose."  Stewart  <k  Briggs  v.  BelVs  Trustee, 
1883, 11  R.  236. 

11.  Infringement  — Mechanical  Equiva- 
lent. —  To  regulate  the  vacuum  used  in  a 
milking  machine  an  inventor  used  a  column 
of  water  of  ascertained  weight  in  a  tube  ;  a 
rival  employed  in  a  similar  machine,  for  the 
same  purpose,  a  weighted  valve.  Opinion  by 
Ld.  Low  that  the  latter  was  not,  in  the  cir- 
cumstances, a  mechanical  equivalent.  Opinion 
by  Ld.  Justice-Clerk  Macdonald  that  it  was. 
Murchland  v.  Nicholson,  1893,  20  R.  1006 ;  30 
S.  L.  R  857;  1  S.  L.  T.  173. 

12.  Infringement  —  Pioneer  Patent  — 
Known  Result  —  Different  Method  — 
Essence  of  Invention.  —  A  patent  for  an 
invention  which  achieves  a  known  result  in  a 
new  and  economical  form  does  not  prevent 
achievement  of  the  same  result  by  a  different 
but  similar  method  which  does  not  embody  the 
substance  of  the  patented  invention.  In  this 
case  the  invention  was  a  tool  for  expanding 
boiler  tubes.  The  patentee  used  cylindrical 
rollers  grouped  round  an  axis,  and  among 
them  he  introduced  a  taper  plug  which  forced 
the  rollers  apart.  The  alleged  infringers  used 
conical  rollers  arranged  round  a  cylinder. 
Dudgeon  v.  Thomson,  1877  (H.  L.),  4  R.  88. 

13.  Infringement— Prior  Use— Anticipa- 
tion. —  An  invention  practised  within  the 
memory  of  living  man  for  the  production  of 
an  article  which  was  put  upon  the  market,  but 
whose  manufacture  was  abandoned  as  unprofit- 
able thirty  years  before  the  date  of  a  patent 
for  a  similar  invention,  will  invalidate  the 
patent  by  prior  use.  {Per  Ld.  Kyllachy,  3 
S.  L.  T.  124.)  Circumstances  held  not  to  prove 
prior  use.  Dick  v.  Tullis,  1895,  3  S.  L.  T. 
187. 
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14.  InAingement  — Specification  — Com- 
bination— Improved  Process  for  Destruc- 
tive Distillation  of  Shale.  —  Henderson  y. 
CUppens  Oil  Coy.  Ltd,,  1883,  8  A.  C.  873  ;  10 
R  (H.  L.)  38 ;  20  S.  L.  R  423. 

15.  Patent  Agent— Registration— Board 
of  Trade  Bules. — Rules  imposing  a  fee  for 
registration  Juld  valid.  InstittUe  of  Patent 
Agents  v.  Lockwood,  1894,  A.  C.  347  ;  21  R 
(H.  L.)  61 ;  31  S.  L.  R.  942 ;  2  S.  L.  T.  106. 

16.  Patent  Agent  —  Registration  —  Un- 
registered Agent— Proceedings  Against.— 
The  proper  procedure  against  an  unregistered 
patent  agent  is  by  summary  procedure  for  the 
penalty  imposed  by  sec.  114  of  the  Patents, 
Designs  and  Trade  Marks  Act^  1888.  Institute 
of  Patent  Agents  v.  Lochwood,  1894,  A.  0.  347  ; 
21  R.  (H.  L.)  61 ;  31  S.  L.  R  942 ;  2  S.  L.  T. 
106. 

17.  Patentable  Matter— Combination  of 
known  Mechanical  Arrangements — Antici- 
pation— InfHngement.— There  is  used  in  the 
manufacture  of  paper  a  vat  constructed  on 
the  principle  of  the  pump.  The  bottom  of 
the  vat  is  perforated;  and,  below,  there  is 
fastened  by  means  of  a  width  of  leather  a  false 
bottom  which  acts  as  the  plunger  of  the  pump. 
It  pulsates  up  and  down  a  space  of  some  four 
inches,  under  the  influence  of  machinery  set 
below  the  vat.  This  action  sucks  the  pulp  out 
of  the  vat  through  the  perforations.  Prior 
to  1882  the  vat  remained  stationary  during 
the  operation,  with  the  result  that  the  per- 
forations soon  became  choked  by  fibrous  por- 
tions of  the  pulp.  In  1882  Brodie  discovered 
that  the  introduction  of  nn  oscillating  move- 
ment of  the  vat,  synchronous  with  the  pulsa- 
tion of  the  plunger,  created  a  washing  motion 
of  the  contents  of  the  vat  over  the  perforations, 
which  prevented  their  choking,  but  he  failed 
to  devise  mechanism  which  would  effect  the 
double  motion.  He  worked  the  plunger  by 
the  direct  action  of  steam,  and  his  invention 
was  a  failure.  In  1891  White  constructed, 
and  obtained  a  patent  for,  an  oscillating  vat, 
in  which  he  retained  the  pumping  machinery 
by  making  the  centre  of  its  revolution  coincide 
with  the  centre  of  oscillation.  Held  that  there 
was  in  White's  invention  patentable  matter 
which  had  not  been  anticipated  by  Brodie. 
White  V.  Bertrams,  1897  34  S.  L.  R  714  ;  5 
S.  L.  T.  59. 

18.  Patentable  Matter  —  Combination 
Patent— Infhngement— Pneumatic  Tyres. 
— Interdict  granted  against  infringement  of  a 


"  combination  "  patent.  Durdop  Pneumatic 
Tyre  Coy.  Ltd,  v.  New  Lamb  Tyre  Coy,,  1902 
(6.  H.),  10  S.  L.  T.  51. 

19.  Patentable  Matter --New  Applica- 
tion of  Known  Device. — Held  that  no  in- 
genuity had  been  shown  in  adapting  to  a 
steam  and  oil  spray  lamp  a  device  well  known 
in  oil  vapour  lamps ;  and  that  a  patent  for 
the  former  was  anticipated.  Rosens  Patents 
Coy,  Ltd.  V.  Braby  dc  Coy,  Ltd,,  1894,  21  B. 
1107;  31  S.  L.  R474. 

20.  Patentable  Matter— New  Combina- 
tion of  Old  Machinery. — ^If  the  combination 
and  application  of  old  machinery  be  new  and 
beneficial,  the  invention  of  the  combination 
may  be  patented.  Harrison  v.  Anderston 
Foundry  Coy.,  1876,  1  App.  Ca.  674  ;  3  R. 
(H.  L.)  65  ;  14  S.  L.  R  9. 

21.  )3pecification — Amendment— Motion 
for  an  Order  to  apply  at  Patent  Office 
for  Leave  to  Amend  Specification  — 
Patents,  Designs  and  Trade  Marks  Act, 
1883  (46  &;  47  Vict.  c.  57,  sec.  19).— In  an 
action  of  damages  for  infringement  of  a  patent 
and  for  interdict,  after  a  proof  had  been 
allowed,  the  pursuers  moved  in  terms  of  the 
above  section  for  an  order  from  the  Lord 
Ordinary  authorising  them  to  amend  the 
specification  by  way  of  disclaimer,  and  for  a 
sist  of  procedure  in  the  action.  The  Lord 
Ordinary  refused  the  motion  and  dismissed  the 
action.  The  New  Conveyor  Coy.  Ltd.  v.  The 
Edinburgh  and  Leith  Corporations  Gas  Cowmrs., 
1903  (O.'  H.),  11  S.  L.  T.  597. 

22.  Specification— Claims — Disclaimer.— 
Where  a  patentee  claimed  generally  screwed 
bushes  for  the  bungholes  of  barrels,  held  that 
he  could  not  disclaim  so  as  to  confine  his 
patent  to  a  particular  form  of  screw  described 
and  shown  as  one  mode  of  making  the  bush. 
Gillies  V.  Dunbar,  1877,  5  R  337  ;  16  S.  L.  R 
245. 

23.  Specification  —  Claim  —  One  Claim 
Void. — Held  that  one  of  the  claims  of  a 
patent  had  been  anticipated,  rendering  the 
whole  patent  void.  Murchland  v.  Nicholson, 
1893,  20  R  1006 ;  30  S.  L.  R  857  ;  1  S.  L.  T. 
173. 

24.  Specification  —  Construction  —  Am- 
biguity—Drawings.— In  putting  a  construc- 
tion upon  the  specification  of  an  invention, 
the  words  and  the  drawings  must  be  read 
together,  and  if  any  apparent  ambiguity  in 
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the  letterpress  is  clearly  explained  by  a 
reference  to  the  drawings,  there  cannot  be 
said  to  be  ambiguity  in  the  description. 
fflUU  Y.  Bertrams,  1897,  34  S.  L.  R.  714  ;  5 
&  L.  T.  59. 

25.  Specification^- Validity  — Anticipa- 
tion —  Diflconfonnity  between  Specifica- 
tiona — A  patent  was  taken  out  for  the 
purpose  of  adapting  ships'  lamps  for  burn- 
ing solid  parafiSn  and  other  oils  that  freeze 
at  a  low  temperature,  the  mode  of  melting 
the  oil  being  the  bringing  of  heat  from  the 
flame  of  the  lamp  by  means  of  a  conduct- 
ing copper  plate  or  wire  into  the  body  of  the 
lamp.  The  provisional  specification  stated 
that  the  conductor  was  carried  down  inside 
the  vessel  to  the  bottom  ''near"  the  wick- 
tabe;  the  final  specification  stated  that  the 
conductor  was  carried  down  **  near  or  soldered 
to  one  side  of"  the  wick-tube.  Held  that 
the  patent  was  invalid,  because  (1)  a  con- 
ductor from  the  flame  placed  near  the  wick- 
tahe  was  not  a  new  and|patentable  invention, 
having  been  anticipated  by  another  patent, 
and  (2)  because  no  invention  of  a  conductor 
in  metallic  ooittact  with  the  wick-holder  was 
set  forth  in  the  provisional  specification.  The 
Cera  Light  Ccy,  v.  Dobhie  ds  Sim,  1892,  30 
8.  L.  R.  190. 

26.  Specification  —  Validity  —  Discon- 
fonnity  between  Provisional  and  Complete. 
— See  Hutchison,  Main  dc  Coy.  v.  Patidlo 
Brothers,  1888,  15  R.  644;  25  S.  L.  R.  519. 

27.  Specification  —  Validity  —  Discon- 
formity  between  Provisional  and  Complete 
—Method  not  Pnlly  Described.— A  patent 
hsld  invalid  where  (1)  the  complete  specifica- 
tion claimed  more  than  the  provisional  dis- 
closed; (2)  full  details  for  carrying  out  the 
invention  were  not  given.  Bailey  v.  Bobert- 
»w,  1878  (fl.  L.),  6  R  179;  15  S.  L.  R.  748. 

28.  Validity— Insufficient  Description— 
Diaconformity  between  Specifications.— 
See  Gillies  v.  Dunbar,  1877,  5  R.  337;  15 
&  L.  R  245. 

29.  Validity  —  Prior  Publication.  — 
letters-patent  for  a  boat  suitable  for  use  as 
a  lifeboat,  with  collapsible  canvas  gunwale 
mulering  its  stowage  easy,  were  taken  out  in 
November  1887.  In  September  and  October 
the  patentee  had  exhibited  such  a  boat  in 
the  basin  at  one  of  the  shipbuilding  yards  at 
Glaagow,  at  the  Royal  Albert  Docks,  London, 
A&d  at  Portsmouth.    Invitations  were  issued 


to  these  exhibitions  by  the  inventor,  no  pre- 
cautions were  taken  to  secure  secrecy,  and 
accounts  of  these  exhibitions,  with  a  descrip- 
tion of  the  boat  exhibited,  appeared  in  the 
public  press.  Held  that  these  exhibitions 
and  descriptions  amounted  to  prior  publica- 
tion, and  were  such  as  to  invalidate  the 
letters-patent.  Lifeboat  Coy.  Ltd.  v.  Chambers 
Brothers  d:  Coy.,  1891,  28  S.  L.  R.  674. 

30.  Validity— Prior  Publication— What 
is? — Prior  publication  of  an  invention,  in 
order  to  avoid  a  later  patent,  must  disclose 
it  in  terms  which  will  enable  a  person  who 
is  skilled  in  the  subject-matter  of  the  inven- 
tion to  make  it  or  give  instructions  for  its 
manufacture.  Anglo-American  Brush  Coy.  v. 
King,  Brown  db  Coy.,  1892  (H.  L.),  19  R.  20; 
30  S.  L.  R.  21. 

31.  Validity— Prior  Publication  — Ques- 
tion of  Fact. — *'  Where  an  invention  is  said 
to  have  reached  the  public  through  the 
medium  of  a  printed  book,  the  consideration 
of  what  or  how  many  persons  ought  to  be 
regarded  as  the  public,  and  what  ought  to 
be  accepted  as  proof  of  the  contents  having 
come  to  their  knowledge,  are  pure  questions 
of  fact."  Publication  held  proved.  Pickard  db 
Curry  v.  Prescott,  1892  (H.  L.),  19  R.  56. 

32.  Validity— Prior  Use.— A.  took  out  a 
patent  for  gold  paint  made  by  mixing  liquid 
pyroxylin  and  powdered  metals.  Prior  to  the 
date  of  the  patent  B.  had  made  and  sold  a 
paint  composed  of  powdered  metal  and  "  Hart- 
ley's Kristaline."  "  Hartley's  Kristaline  "  was 
in  fact  liquid  pyroxylin,  but  B.  was  not  aware 
of  this.  Held  that  the  patent  was  invalid  by 
prior  user.  GiU  v.  CiUler,  1895,  23  R.  371 ;  33 
S.  L.  R.  218  ;  3  S.  L.  T.  205. 

33.  Validity— Prior  Use — Secret  Process. 
— Held  that  a  patent  was  anticipated  by  the 
prior  public  use  of  an  article,  identical  with 
the  patented  article,  made  by  a  secret  process. 
Hutchison,  Main  db  Coy.  v.  Patullo  Brothers,  1888, 
15  R  644  ;  25  S.  L.  R.  519. 
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Personal  Bab,  9. 
Place  op  Payment,  12. 
Presumption,  17-20. 
Proof  op,  14-22. 
Repetition,  11,  14. 

1.  Appropriation  of  Payments— Account 
Current.  —  Where  payments  are  made  to 
account  of  a  debt  running  on  account  current, 
and  no  specific  appropriation  has  been  made 
by  debtor  or  creditor  at  the  time,  the  law 
appropriates  them  to  the  extinction  of  the 
items  of  debit  in  their  order  in  the  account. 
Cuthill  V.  Strachan,  1894, 21  R.  649 ;  31  S.  L.  R. 
439 ;  1  S.  L.  T.  527. 

2.  Appropriation  of  Payments— Account 
Current. — Where  there  is  an  account  current 
between  parties,  and  there  is  no  appropriation 
by  either  party  of  an  indefinite  payment  made 
by  the  debtor,  the  law  appropriates  payments 
to  the  various  debts  in  their  order.  ScoWs 
Trs.  V.  Alexander's  Trustee,  1884,  11  R.  407 ;  21 
S.  L.  R.  281. 

3.  Appropriation  of  Payments— Indefi- 
nite Payment  — Tradesmen's  Account.— 
Held  that  the  doctrine  of  appropriation  of 
pa3rments  has  no  application  to  tradesmen's 
accounts.  Dougall  v.  Lomie,  1899,  1  F.  1187; 
3(5  S.  L.  R.  927 ;  7  S.  L.  T.  145. 

4.  Appropriation  of  Payments— Principal 
or  Interest. — Trustees  for  creditors  made 
interim  payments  towards  principal  and  in- 
terest on  the  debts.  The  debts  were  paid  in 
full  and  a  surplus  remained  in  the  hands  of 
the  trustees.  A  creditor  then  claimed  to 
restate  his  account  and  appropriate  the  in- 
terim payments  jrrimo  loco  to  payment  of 
interest.  This  left  a  balance  still  due.  Held 
that  he  was  entitled  to  do  this.  Wilson's  Trs. 
V.  Watson  dc  Coy.,  1900,  2  F.  761 ;  37  S.  L.  R 
646 ;  7  S.  L.  T.  473. 

5.  Appropriation  of  Payments— Special 
Appropriation— Presumption— Debt  due  by 
Company  to  Bank  and  GKiaranteed— Sub- 
sequent Deposit  of  Calls.— A  company  ob- 
tained an  over-draft  from  a  bank.  This 
account  was  guaranteed.  When  the  debt 
approached  the  limits  of  the  guarantee  the 
cautioners  closed  the  account.  The  company 
then  made  calls  which  resulted  in  a  sum  being 
lodged  in  the  bank.  Further  credit  was  there- 
after given  to  the  company  by  the  bank  till 
the  company  was  wound  up.  Held  that,  there 
having  been  no  special  appropriation  of  the 


call  fund  to  reduce  the  guaranteed  debit,  the 
presumption  was  that  it  stood  in  bank  for  the 
carr3ring  on  of  the  company's  business,  and 
that  the  guarantors  were  not  entitled  to 
claim  reduction  of  the  guaranteed  account 
to  the  extent  of  the  call  fund.  Buchanan  v. 
Main,  1900,  3  F.  215 ;  38  S.  L.  R.  104 ;  8 
S.  L.  T.  297. 

6.  Cheque. — A  cheque  which  is  honoured 
is  the  equivalent  of  a  cash  pa3nnent  in  the 
sense  of  sec.  4  (1)  of  the  Companies  Act,  1900. 
Glasgow  Pavilion  Ltd.  v.  Motherwell,  1903,  6  F. 
116 ;  41  S.  L.  R.  73  ;  11  S.  L.  T.  409. 

7.  Cheque. — A  dishonoured  cheque  does 
not  operate  payment  of  a  debt.  Walker  v. 
Sturrock,  1897  (O.  H.),  35  S.  L.  R.  26. 

8.  Cheque  — Arrest  of  Diligence.  —  The 
offer  of  a  cheque  is  not  a  legal  tender  of 
payment,  and  will  not  arrest  the  course  of 
diligence  or  an  action  for  recovery,  even  if 
the  creditor  retain  the  cheque.  Pollock  v. 
Goodwin's  Trs.,  1898,  25  R  1051 ;  36  S.  L.  R. 
821  ;  6  S.  L,  T.  72.  Cf.  Macdougall  v.  M'Nah, 
1893,  21  R.  144. 

9.  Cheque  —  Legal  Tender— Acceptance 
of  Cheque— Bar. — When  a  cheque  has  been 
accepted  in  pa3nnent  of  a  debt  and  is  not 
dishonoured,  it  is  incompetent  afterwards  to 
plead  that  pa3rment  by  legal  tender  has  not 
been  made.  Mintons  v.  Hawley  db  Coy.,  1882, 
20  S.  L.  R.  ]  26. 

10.  Cheque— Shares— Allotment— Appli- 
cation Money  ''Paid  and  Received"- 
Companies  Act,  1900,  sec.  4(1).— Money  held 
to  have  been  ''paid  to  and  received  by"  a 
company,  where  a  cheque  (which  was  honoured) 
was  handed  to  them  on  the  day  of  allotment, 
but  after  bank  hours.  Glasgow  Pavilion  Ltd, 
V.  Mother tcell,  1903,  6  F.  116;  41  S.  L.  R  73; 
11  S.  L.  T.  409. 

11.  Conditional— Bepetition.— The  crop 
of  a  farmer  being  sequestrated  for  rent,  he 
sold  part  of  it  to  a  merchant  who  arranged 
with  the  landlord  to  pay  the  price  to  him. 
The  merchant  sent  a  cheque  with  a  copy 
receipt,  which  contained  a  clause  binding  the 
landlord  to  guarantee  delivery  of  the  crop. 
Held  that  the  landlord  was  not  to  have  the 
money  unless  he  signed  the  receipt,  that 
being  the  condition  on  which  it  was  sent. 
SemipU  V.  WiUon,  1889,  16  R.  790 ;  26  S.  L.  R. 
682. 
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12.  Debt— Place  of  Payment— Creditor's 
House. — A  creditor  is  entitled  to  the  pay- 
ment of  his  debt  at  his  own  house  or  place  of 
business.  Haughhead  Coal  Coy,  v.  Gallocher^ 
1903  (O.  H.),  11  S.  L.  T.  156. 

13.  Error— Payment  to  Wrong  Person- 
Second  Payment. — Where  a  friendly  society 
bad  paid  away  funds  to  a  person  other  than 
the  legal  representative  of  a  deceased  member 
they  were  decerned  to  pay  again  to  the  true 
representative.  Syminglon^s  Exr.  v.  GcUashiels 
Co-operative  Society,  1894,  21  R.  371;  31 
S.  L.  R  253;  1  S.  L.  T.  400. 

14.  Proof  of— Bill  of  Exchange— Over- 
payment by  Bill — Bepetition. — Where  pay- 
ment has  been  made  by  bill,  afterwards  duly 
retired,  and  the  acceptor  sues  for  repetition 
of  the  sum  in  the  bill  as  having  been  paid  in 
error,  held  that  quoad  proof  the  pursuer  is  in 
the  same  position  as  if  he  had  paid  in  cash. 
Balfour  v.  Smith  d:  Logan,  1877,  4  R.  454  ;  14 
S.  L.  R.  316. 

15.  Proof  of— Credit  Sale— Writ  or  Oath. 
— Proof  of  payment  of  the  price  of  cattle  sold 
on  credit  must  be  by  writ  or  oath.  Shaw  v. 
Wright,  1877,  5  R.  245. 

16.  Proof  of— Payment  to  a  Partner  of 
Creditor  Firm. — Where  a  customer  contracted 
with  one  partner  of  a  firm  that  the  firm  should 
execute  certain  work,  and  made  payment  to 
that  partner,  htld  that  the  firm  had  no  further 
claim  against  the  customer.  JVicoll  v.  Beid, 
1878,  6  R.  217 ;  16  S.  L.  R.  129. 

17.  Proof  of— Presnmption— Cheque  by 
Debtor  to  Creditor.— A  cheque  granted  by 
a  debtor  to  a  creditor  is  presumed  to  be  in 
payment  pro  tanto  of  the  debt.  Nicoll  v.  Reid, 
1878,  6  R  216  ;  16  S.  L.  R.  129. 

18.  Proof  of  —  Presnmption  —  Cheque 
Qianted  to  Partner  of  Creditor  Firm- 
Parole  Evidence — Competency.— HieU  (1) 
that  it  was  to  be  presumed  that  cheques 
granted  by  a  debtor  of  a  firm  to  his  son,  a 
partner  of  the  firm,  had  been  granted  to 
account  of  the  debt ;  and  (2)  that  the  cause 
of  granting  could  competently  be  proved  by 
parole.  MaAl  v.  Reid,  1878,  6  R.  216;  16 
S.  L.  R.  129. 

19.  Proof  of— Presnmption— Long  Delay 
in  Claiming  Knovm  Bights.— A  husband 
having  ex  hypotheti  a  claim  against  a  trustee, 
and  knowing  of  said  claim,  made  no  demand 


during  the  trustee's  life,  a  period  of  more 
than  twenty  years,  but  during  that  period 
received  from  the  trustee  a  sum  roughly 
approximating  to  the  amount  of  his  claim. 
Held  that  payment  must  be  presumed.  Per 
Ld.  Deas:  "When  a  debtor  pays  a  sum  of 
money  to  his  creditor,  there  is  always  a 
presumption  that  it  is  on  account  of  his  debt." 
Spence  v.  Paterson's  Trs.,  1873,  1  R.  46. 

20.  Proof  of— Presumption— Three  con- 
secutive Discharges  of  Periodical  Payment. 
— The  production  of  three  consecutive  dis- 
charges of  periodical  payments  of  an  annuity 
raises  a  presumption  that  the  sums  due  in 
earlier  years  were  paid,  but  does  not  exclude 
inquiry  prout  de  jure,  Steniiouse  v.  Stenhous^s 
Trs.,  1899  (O.  H.),  36  S.  L.  R.  637  ;  6  S.  L.  T. 
368. 

21.  Proof  of— Receipt— Delivery— Mora. 
— It  is  competent  to  prove  prout  de  jure  that 
a  receipt  found  in  the  hands  of  a  debtor  was 
not  a  delivered  document.  Heni-y  v.  Miller, 
1884,  11  R.  713;  21  S.  L.  R  497. 

22.  Proof  of— Receipt— Memorandum.— 
One  of  two  joint  contractors  collected  the 
money  for  the  job  from  time  to  time,  and 
divided  it  with  his  fellow.  Each  then  wrote 
and  signed  an  indorsement  of  the  amount  so 
received  upon  the  copy  of  their  written  con- 
tract. Held  that  these  memoranda  were  not 
receipts  in  terms  of  the  Stamp  Act,  1891,  and 
that  they  afforded  good  evidence  of  payment. 
Day  V.  Glaister,  1900,  2  F.  963 ;  37  S.  L.  R. 
736 ;  8  S.  L.  T.  55. 


PERSONAL  BAB 

See  also  Building  Restrictions, 

Abandonment  of  Action,  23 

Acquiescence,  1-22,  25,  46,  47,  54, 62  ;  see 
Mora  infra. 

ACTINQB,  1,  22-43. 

Admissions,  44,  45. 

Agent,  11,  45. 

Abbit&ation,  3,  30,  35. 

Assault,  48. 

Building  Restrictions,  6-9,  54. 

Cautioneb,  21. 

Compensation,  50. 

Contract,  1,  4, 12,  27, 30,  34. 

Conviction,  10,  51. 

Crown,  73. 

Divorce,  49. 
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Ebbob,  11,  19,  55,  73. 
FOBGEBY,  63,  74. 

Illegal  Act,  22,  33. 

inbubance,  11,  32. 

jubisdiction,  13. 

Landlord  and  Tenant,  16-17.  28,  29,  37, 
58. 

Legitim,  56,  67. 

MOBA,  1-3,  10,  12,  18,  34,  40,  46-72 ;  see 
Acquietcence  supra. 

Payment,  10.  24,  27-29,  35,  37. 

PooB  Law  Relief,  44,  59. 

Pbejudice,  60-64. 

Reduction,  26,  66. 

Rei  Intebventus,  9,  38. 

Sale,  19,  81,  39-43,  69. 

Seduction,  70. 

Settled  Accounts,  1. 

Slandeb,  72. 

Title,  see  Sale  supra. 

Trust,  2,  5,  20,  74. 

1.  Acaniescence— Actings  —  Mora— Con- 
tract—Approval  of  Work  Done— Settle- 
ment of  Accounts  —  Defects  Discovered 

after  Settlement. — A.  entered  into  a  contract 
with  B.  for  the  oonstruction  of  a  bridge.  On 
the  completion  of  the  bridge,  the  work  was 
approved  by  a  resident  inspector  on  behalf  of 
A.  and  accounts  were  finally  settled.  Two 
years  later  it  was  discovered  that  some  of 
the  work  had  not  been  executed  according 
to  contract.  Held  that  A  was  barred  from 
opening  up  the  settlement.  Ayr  Road  Trs.  v. 
Adams,  1883,  11  R.  326;  21  S.  L.  R  224. 

2.  Acquiescence  —  Administration  of 
Trust— Ex  officio  Trustees— Non-exercise 
of  Bights — Mora. — Ministers  in  a  burgh  who 
were  ex  officio  appointed  along  with  the  magis- 
trates to  administer  a  fund  took  no  part  in  the 
administration  for  over  a  century.  Held  that 
their  successors  were  not  barred  from  exer- 
cising the  right.  Magistraies  of  Edinburgh  v. 
M'Larm,  <fcc.,  1881,  8  R.  (H.  L.)  140.  Cf,  No. 
17. 

3.  Acquiescence— Arbitration— Scope  of 
—Ultra  fines  compromissi— Mora.— ir«U 
that  one  of  the  parties  to  an  arbitration  had 
barred  himself  from  pleading  that  certain 
points  dealt  with  by  the  arbiter  were  out- 
side the  terms  of  the  reference,  where  he 
had  taken  no  timeous  exception  to  their 
being  included.  Miller  <fr  Son  v.  Oliver  d: 
Boyd,  1903,  6  F.  77  ;  41  S.  L.  R.  26;  11 
S.  L.  T.  381. 


4.  Acquiescence— Breach  of  Contract — 
Waiver. — S.  was  entitled  under  a  contract 
to  supply  A.  with  rivets  for  a  bridge.  In 
breach  of  this  contract  A  ordered  rivets  from 
C,  and  S.  supplied  the  steel  to  make  them, 
knowing  whom  they  were  for.  Held  that  S. 
had  acquiesced  in  A's  breach  of  contract. 
Steel  Coy.  of  Scotland  v.  Tancred,  Arrol  d:  Coy., 
1892,  19  R  1062  ;  29  S.  L.  R  873. 

5.  Acquiescence  —  Breach  of  Trust — 
Trustee  and  Beneficiary  —  Transaction. — 
Marriage-contract  trustees  kept  up  a  policy 
of  insurance  over  the  life  of  the  husband  by 
paying  the  premiums  which  he  had  bound 
himself  to  pay,  but  could  not.  These  pay- 
ments were  made  out  of  income  due  to  the 
wife,  and  she  was  aware  of  their  being  made. 
Ultimately  she  and  her  husband  and  the 
trustees  agreed  to  surrender  the  policy  and 
apply  the  proceeds  to  the  trust.  This  was 
done.  Held  that  the  wife  was  barred  from 
afterwards  suing  the  trustees  for  repayment 
of  the  sums  spent  in  keeping  up  the  policy. 
Spence  v.  Boyd,  1888,  15  R  376 ;  25  S.  L.  R 
283. 

6.  Acquiescence  — Building  Restrictions 
— Contravention. — Held  that  (1)  a  superior, 
(2)  co-feuars,  were  barred  from  objecting  to 
contraventions  of  building  restrictions  where 
they  had  tolerated  similar  contraventions  in 
the  case  of  houses  100  yards  off  in  the  same 
street.  Liddall  v.  Duncan,  1898,  26  R  1119  ; 
36  S.  L.  R.  801  ;  6  S.  L.  T.  77. 

7.  Acquiescence— Building  Restrictions 

—  Contravention.  —  Circumstances  where  a 
superior  was  lield  barred  from  insisting  in 
building  restrictions  in  the  title  of  his  vassal. 
Richardson  v.  BoHhwick,  1896  (O.  H.),  3 
S.  L.  T.  303. 

8.  Acquiescence— Building  Restriction- 
Contravention. — In  an  action  by  a  vassal  to 
have  it  declared  that  he  held  his  property 
free  of  building  restrictions  which  appeared 
in  his  title,  four  questions  were  raised — (1) 
Had  neighbouring  feuars  a  title  to  object.^ 
(2)  had  they  barred  themselves  by  acquies- 
cence? (3)  had  the  superior  barred  himself 
by  acquiescence  ?  (4)  to  what  extent  did  the 
bar  prevail?  Held  (1)  that  the  question  of 
neighbouring  feuars'  right  was  one  of  evidence 
to  be  gathered  from  the  titles,  whether  each 
feuar  consented  to  be  bound  in  favour  of  his 
co-feuars,  and  that  here  there  was  sufficient 
reference  to  a  common  plan  to  support  the 
affirmative ;  (2)  that,  where  the  condition  of 
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the  feu  was  the  occupation  of  the  buildmgs 
u  dwelling-houses  only,  the  acquiescence  of 
those  having  a  contrary  interest  in  (a)  storm 
windows  being  erected,  (6)  use  of  the  premises 
(a)  as  writing-chambers,  O)  as  a  show-room 
for  millinery,  did  not  bar  them  from  object- 
ing to  the  premises  being  transformed  into  a 
carriage-saloon.  Johnston  v.  Walker  Trs,,  1897, 
24  R.  1061 ;  34  S.  L.  R.  791  ;  5  S.  L.  T.  86. 

9.  Acqiiiescence— Building  Bestrictions 
—  Informal  Agreement  to  Waive  —  Bel 
interventos. — Two  proprietors  were  for  each 
other's  benefit  restricted  by  their  titles  from 
building  above  a  certain  height.  They 
entered  into  n^otiations  for  the  departure 
from  these  restrictions  and  the  substitution 
of  others,  and  while  the  agreement  between 
them  remained  in  draft  unexecuted,  one  of 
them,  in  the  knowledge  of  the  other,  erected 
buildings  of  a  nature  inconsistent  with  the 
old  and  consistent  with  the  proposed  servitude, 
incurring  great  outlay  in  doing  so.  Held  that 
the  agreement  was  completed  rei  interventu, 
and  that  the  proprietor  so  acting  was  entitled 
to  have  it  declared  that  the  subjects  were  dis- 
burdened of  the  old  and  burdened  with  the 
new  servitude,  and  to  have  decree  of  removal 
of  certain  buildings  erected  by  a  tenant  upon 
the  ground  of  the  other,  which  were  in- 
consistent with  the  new  servitude.  Simpson 
V.  Mason  <k  M'Rae,  1884,  21  S.  L.  R.  413. 

10.  Acquiescence— Conviction— Payment 
of  Fine  —  Suspension  —  Mora. — Suspension 
of  a  conviction  under  the  Night  Poaching 
Act,  1828,  held  barred  by  payment  of  the  fine 
impoeed,  followed  by  six  months'  delay. 
Watstm  V.  Scott,  1898  (J.),  25  R.  53  ;  35  S.  L.  R. 
436;  5S.L.T.  302. 

11.  Acquiescence  —  False  Statement 
known  to  be  False — ^Agent— Knowledge  of 
Agent  barring  Principal— Insurance.— In  a 
propoeal  for  a  policy  of  insurance  against 
accident  a  person  wrote  opposite  the  question, 
"Are  there  any  circumstances  which  render 
you  peculiarly  liable  to  accident T'  ''Slight 
lameness  from  birth."  He  also  signed  the 
usual  declaration  of  the  truth  of  his  state- 
ments. As  a  matter  of  fact  he  had  been  very 
lame  all  his  life.  He  was  killed  by  an  acci- 
dent. In  an  action  by  his  widow  against  the 
insurance  company  it  was  proved  that  the 
company's  agent,  through  whom  deceased  in- 
sured, was  aware  of  the  lameness.  Held  that 
tbe  agent's  knowledge  was  the  company's 
knowledge,  which  barred  the  company  from 
taking  advantage  of  the  misdescription  of  the 
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lameness.  Orutkshank  v.  Northern  Accident  In^ 
surance  Coy.,  Ltd.,  1895,  23  R.  147  ;  33  S.  L.  R. 
134  ;  3  S.  L.  T.  167. 

12.  Acqaiescence  —  Feu-Contract  —Obli- 
gation to  Build— Waiver  by  Superior  of 
Stipulations    in   his    Favour— Mora.— By 

feu-contract  a  vassal  was  bound  to  erect 
buildings  upon  his  feu  within  four  years  of 
entry.  The  contract  contained  a  clause  of 
irritancy  and  a  stipulation  that  the  superior 
should  be  entitled  to  a  double  feu-duty  during 
the  years  in  which  the  vassal  failed  to  build. 
The  vassal  and  his  successors  in  the  feu  having 
failed  to  build  during  twenty  years  in  which 
the  superior  made  no  complaint  but  received 
his  feu-duty — held  that  the  superior  was  not 
barred  by  acquiescence  from  calling  upon  the 
present  vassal  to  build,  and,  on  his  failure, 
suing  representatives  of  a  former  vassal  for 
damages.  Rankine  v.  Logie  Den  Land  Goy,, 
1902,  4  F.  1074;  40  S.  L.  R.  4;  10  S.  L.  T. 
278. 

13.  Acquiescence  —  Jurisdiction  —  Case 
sent  to  Proof. — Held  that  a  litigant  who  had 
acquiesced  in  a  case  going  to  proof  was  barred 
from  afterwards  objecting  to  the  jurisdiction. 
Wilson  V.  Robertson,  1884,  11  R.  893;  21 
S*  L.  R.  616. 

14.  Acquiescence  —  Knowledge  —  Opus 
manu&ctum. — Mill  owners,  who  had  a  right 
to  use  the  water  power  of  a  stream,  increased 
their  mills  and  thereby  their  necessity  for 
water.  Held  that  knowledge  that  these 
additions  to  the  mill  were  being  made  did  not 
bar  the  proprietors  of  salmon  fishings  on  the 
river  from  afterwards  objecting  to  an  increased 
abstraction  of  water  which  was  found  to  be 
injurious  to  the  fishing  interest.  Earl  of 
Kintore  v.  Pirie  S  Sons,  1902,  6  F.  818 ;  40 
S.  L.  R.  210;  10  S.  L.  T.  486. 

15.  Acquiescence- Lease  —  Ohanges  on 
Structure  of  Subject. — The  owner  of  pre- 
mises, which  he  had  leased  as  a  shop  for  five 
years,  permitted  his  tenant  to  convert  them 
into  a  house  and  shop,  and  for  three  years 
allowed  them  to  be  entered  in  the  Valuation 
RoU  as  "  House  and  Shop.'*  Held  that  he  was 
barred  from  interdicting  the  tenant  from  so 
occupying  the  premises,  and  from  calling  on 
him  to  restore  them  to  their  original  condition 
or  to  pay  damages.  Moore  v.  Munro,  1896 
(O.  H.),  4  S.  L.  T.  172. 

16.  Acquiescence— Lease  — Miscropping 
— ^Pactional   BsDt.^Held  that  a   landlord 
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whose  factor  was  aware  that  a  tenant  was 
deviating  from  the  stipulated  rotation  of 
crops  and  did  not  remonstrate  was  barred 
from  claiming  pactional  rent  agreed  to  be  paid 
for  miscropping.  Lamb  v.  MitchelPs  Trs.,  1883, 
10  R  640 ;  20  S.  L.  R.  413. 

17.  Acquiescence— Lease— Vaxiation  of 
Tenns  of  Lease— Evidence.— A  tenant  of 
minerals  was  bound  under  his  lease  to  exhaust 
one  stratum  before  working  that  below.  In 
the  knowledge  of  the  landlord  he  began  to 
work  the  lower  before  exhausting  the  upper 
stratum.  For  this  purpose  he  sank  shafts, 
and  continued  the  deviation  from  the  terms 
of  his  lease  for  about  seventy  years. 
Held  that  although  the  landlord  was  barred 
from  complaining  of  the  prior  breach  of  the 
tenant's  agreement  it  was  open  to  him  to 
insist  on  the  terms  of  the  lease  being  carried 
out  for  the  future.  Garron  Coy,  v.  Henderson^s 
Trs,,  1896,  23  R  1042 ;  33  S.  L.  R.  736  ;  4 
S.  L.  T.  91.  Of.  Callander  v.  Smithy  1900 
(0.  H.),  8  S.  L.  T.  109 ;  and  c/.  No.  2  «tpm. 

18.  Acquiescence  — Mora— Gonstmction 
of  Railway  Level  Grossing  —  Railway 
Glauses  Act»  1845— Accident. — ^A  tenant  of 
a  farm  raised  an  action  against  a  railway  com- 
pany for  the  value  of  cattle  killed  at  a  level 
crossing.  The  crossing  was  constructed  as  "  a 
farm  road  level  crossing  "  in  terms  of  a  decreet 
arbitral  in  a  submission  between  the  proprietor 
of  the  farm  and  the  railway  company.  The 
tenant  maintained  that  the  defenders  were 
liable  in  respect  that  in  constructing  the  level 
crossing  they  had  not  complied  with  the  pro- 
visions of  the  Railway  Clauses  Act,  1845. 
Held  that  the  tenant  was  barred  from  insisting 
in  the  claim  in  respect  that  he  had  taken  the 
farm  in  knowledge  of  the  decreet  arbitral  and 
that  he  had  used  the  level  crossing  for  over 
twenty  years  without  complaint.  Barclay  v. 
G.  N,  S.  Rhf,  Cay.,  1882,  10  R  144 ;  20  S.  L.  R. 
98. 

19.  Acquiescence— Sale  of  Heritage — 
Error  as  to  Extent— Knowledge  of  Error.— 
Purchasers  of  heritage  who  before  the  purchase 
were  aware  that  the  titles  were  erroneous  as 
to  the  extent  of  the  property,  held  barred  from 
objecting  to  the  title  on  that  ground.  Morton 
V.  Smith,  1877,  5  R.  83  ;  15  S.  L.  R.  55. 

20.  Acquiescence  —  Signature  to  Trust- 
Disposition— Acceptance  of  Invalid  Re- 
strictions on  Fee  of  Bequest. — A  beneficiaiy 
having  signed  a  docquet  to  a  trust-disposition 
in  terms  of  which  there  was  bequeathed  to 


him  a  heritable  estate,  but  under  restrictions 
which  were  repugnant,  the  docquet  narrating 
that  he  accepted  the  ''conditions  of  the  deed," 
held  that  he  was  not  barred  from  afterwards 
maintaining  that  on  a  sound  construction  of 
the  deed  the  restrictions  were  invalid.  Johtir 
ston  V.  Johnston,  1903,  5  F.  336  ;  40  S.  L.  R. 
757 ;  10  S.  L.  T.  740. 

21.  Acquiescence  —  Silence  —  Liberation 
of  Cautioner. — Held  that  a  cautioner  was  not 
barred  from  claiming  relief  from  his  obliga- 
tion, on  the  ground  of  the  actings  of  the 
creditors,  although  he  had  been  made  aware  of 
these  actings  while  they  progressed,  and  had 
not  come  forward  to  object.  Allan,  Buckley, 
Allan  d:  Milne  v.  Patiison,  1893,  21  R.  195;  31 
S.  L.R.  138;  1  S.  L.  T.  334. 

22.  Acquiescence— Taking  Benefit  of  an 
Illegal  Act— Founding  on  Illegality— Ir^ 
regular  Assessment. — Police  Gonmiissioners 
gave  statutory  notice  calling  on  the  owners  of 
lands  adjoining  a  private  street  to  have  the 
street  prepared  in  a  specified  way.  The  pro- 
prietors suggested  a  less  effective  treatment 
of  the  street,  and  the  Commissioners  agreed 
to  this  course  being  foUowed  as  a  temporary 
measure,  minuting,  at  the  same  time,  the  fact 
that  this  modified  scheme  did  not  comply  with 
the  statute.  The  work  was  done  and  an  assess- 
ment levied  on  the  owners  to  pay  for  it.  The 
owners  thereafter  called  on  the  Commissioners, 
who  agreed  to  take  over  the  street.  Held  (1) 
that  the  assessment  was  illegal,  being  for  work 
done  not  in  conformity  with  the  statute ;  but 
(2)  that  by  their  conduct  the  proprietors  had 
barred  themselves  from  founding  on  the  ille- 
gality. They  had  taken  advantage  of  the 
work,  got  rid  of  the  street,  and  must  pay  the 
assessment.  Mutrhead  v.  Martin,  1889,  17  R. 
125 ;  27  S.  L.  R.  97. 

23.  Actings— Abandonment  of  Fart  of 
Action  — Right  to  insist  later  in  Part 
Abandoned. — An  Englishman  having  sued 
in  the  English  Courts  a  Scottish  stockbroker 
for  a  sum  due  on  the  balance  of  accounts  and 
for  damages  for  breach  of  contract,  confined 
his  claim  to  the  former  and  obtained  decree 
therefor — ^the  judge  being  of  opinion  that  with 
regard  to  the  other  claim  the  case  could  be 
more  conveniently  tried  in  Scotland.  The 
defender  paid  the  sum  for  which  decree  was 
given.  Held  that  by  accepting  payment  of 
that  sum  the  pursuer  was  not  barred  from 
raising  the  action  for  damages  in  the  Scottish 
Courts.  Comber  v.  Maclean,  1881,  9  R.  215; 
19  S.  L.  R  163. 
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24.  Actmgs  —  Acceptance  of  Payments 
without  Beservation— Waiver.— Where  the 
creditor  in  a  series  of  termly  payments  accepts 
withoat  demur  later  payments,  it  is  readily 
inferred  that  he  has  waived  claims  which, 
otherwise,  wonld  have  been  open  to  him  in 
respect  of  a  failure  to  x>ay  earlier  instalments. 
Thcmaon  v.  ThoTMon  d;  Coy.,  1900,  2  F.  912; 
37  S.  L.  R.  723. 

25.  Actings— Acquiescence— Reduction 
of  Deed  ez  capite  lecti— Ratification  of 
Deed  Sought  to  be  Bednced. — A  testator 
executed  a  trust-disposition  and  settlement, 
but  died  in  such  time  as  to  expose  the  deed  to 
reduction  ex  cajnte  lecti.  The  brother,  who 
was  also  heir-at-law  of  the  truster,  during  the 
lifetime  of  the  latter  executed  a  deed  of  rati- 
fication of  the  deed  of  settlement.  After  the 
testator's  death  the  brother  took  payment 
of  an  annuity  payable  under  the  deed,  and 
granted  receipts  therefor,  in  which  he  referred 
to  his  confirmation  of  the  deed.  Hdd  that 
the  ratification  of  the  deed  had  been  acted  on, 
and  that  the  brother  was  barred  from  reduc- 
ing the  settlement  «b  capiU  lecti,  Stewart  v. 
Siewarfs  Trs.,  1874,  12  S.  L.  B.  27. 

26.  Actings— Action  of  Damages  for  Per- 
oonal  Injuries  —  Compromise  of  Action 
against  A.— Subsequent  Action  against  B. 
A  dock  labourer  working  in  the  hold  of  a  ship 
lying  beside  a  quay,  was  injured  by  the  fall  of 
a  plank,  dislodged  by  a  workman  crossing 
to  the  quay  from  a  ship  lying  outside.  He 
brought  an  action  of  damages  against  his  own 
employer,  but  this  action  he  subsequently 
compromised,  and  granted  a  receipt  in  full 
diachai^e  of  aU  claims  against  the  defender  in 
respect  of  the  accident.  He  then  brought  an 
action  of  reparation  for  the  same  injuries 
against  the  workman's  master  on  the  ground 
that  he  should  have  provided  a  gangway  for 
bis  men  crossing  over  the  inside  ship.  Opinions 
expresaed  that  the  pursuer  was  not  barred  by 
his  compromise  in  the  previous  action.  Dillon 
▼.  Xajfier,  Shanks  <k  BeU,  1893, 30  S.  L.  R.  685. 

27.  Actings  —  Claim  for  Damages  for 
Breach  of  Contract— Payment  of  last  In- 
stalment of  Price. — On  a  consideration  of 
correspondence  between  the  parties  to  a  con- 
tract for  the  delivery  of  a  ship  at  a  fixed  date, 
and  of  what  had  passed  at  meetings  between 
them ;  and  keeping  in  view  the  fact  that  the 
last  instalment  of  the  price  had  been  paid  on 
delivery  (late) ; — Held  that  the  buyer  had  not 
waived  his  claim  of  damages  for  late  delivery. 
Ciutaneda  v.  Clyddwnk  Engineering  Coy,  Lid,, 


1903,  5  F.  1016;  40  S.  L.  K  713;  11  S.  L.  T. 
136. 

28.  Actings— Claim  for  Damages— Land- 
lord and  Tenant  —  Payment  of  Bent- 
Payment  of  rent  without  reservation  bars 
a  tenant  from  afterwards  claiming  damage 
for  injuries  sustained  as  tenant.  Elmslie  v. 
Young's  Trs,,  1894,  21  R  710;  31  S.  L.  R  559; 
1  S.  L.  T.  615.  Of.  Johnstone  v.  Htighan,  1894, 
21  R  777;  31  S.  L.  R  655;  2  S.  L.  T.  27. 
Hardie  v.  DvJce  of  Hamilton^  1878,  15  S.  L.  R 
329. 

29.  Actings— Claim  by  Tenant— Flooding 
—Payment  of  Bent  without  Beservation. 
— A  tenant  who  had  claimed  compensation 
from  his  landlord  for  continuing  damage  by 
fiooding,  paid  his  rent  in  full  for  a  series  of 
years  without  reservation.  Hdd  that  he 
was  not  barred  from  insisting  in  his  claim. 
MacdoncUd  v.  Johnstone,  1883,  10  R.  959 ;  20 
S.  L.  R  651. 

30.  Actings  —  Contract  —  Beference 
Clause— Action  on  Contract  barring  Pur- 
suer tram  founding  on  Clause  of  Be- 
ference.— QuesHon:  Whether  a  person  who 
had  raised  in  the  Court  of  Session  an  action 
on  a  contract  which  contained  a  clause  re- 
ferring disputes  arising  under  it  to  an  arbiter, 
was  not  thereby  barred  from  founding  on  the 
reference  clause,  and  demanding  a  remit  to 
the  arbiter.  Bansokoff  dk  Wissler  v.  Burrell, 
1897,  25  R.  284 ;  35  S.  L.  R  229. 

31.  Actings— Election— Sale— Bejection 
— Damages. — The  purchaser  of  a  dynamo, 
after  using  it  for  seven  months,  gave  notice 
of  rejection  to  the  seller  on  the  ground  of 
nonconformity  to  contract.  Held  that  having 
made  his  election  he  was  barred  from  keeping 
the  machine  and  claiming  damages,  and  that, 
in  the  circumstances,  he  had  forfeited  his  right 
to  reject.  J%e  Electric  Construction  Coy.  v. 
Hurry  dk  Young,  1897,  24  R  312;  34  S.  L.  R 
295 ;  4  S.  L.  T.  287. 

32.  Actings— Insurance— Accident— Con< 
ditions  of  Policy— Notice— Post-mortem 
Examination. — ^A  policy  of  insurance  against 
accident  contained  two  stipulations:  (1)  that 
notice  of  the  accident  be  given  within  fourteen 
days  of  its  occurrence ;  (2)  that  in  fatal  cases 
the  representatives  ot  deceased  should  con- 
sent to  a  post-mortem  examination.  An  acci- 
dent occurred  to  an  insured  who  died  thirty 
days  afterwards.  Notice  was  given  to  the 
insurers  twenty-seven  days  after  the  accident. 
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After  the  death  the  insurers  gave  notice  of 
and  performed  a  post  -  mortem  examination. 
Held  that  they  had  thereby  waived  their  right 
to  found  on  want  of  timeous  notice.  Donnison 
V.  Employer^  Accident  and  Live  Stock  Insurance 
Coy.,  1897,  24  R.  681 ;  34  S.  L.  R.  510.  Cf. 
SkieUs  V.  Scottish  Assurance  Corporation,  1889. 
16  R.  1014 ;  26  S.  L.  R.  702. 

33.  Actings  —  Mines  and  Minerals  — 
Water  Supply  —  Minerals  below  Water- 
Pipes  —  Method  of  Working— Stoop  and 
Boom  — Illegal  Workings  —  Water- works 
Glauses  Act»  1847,  sees.  22,  23.— The  owner 
of  minerals  lying  below  the  water-pipes  of 
public  water  trusts  may  not  work  them 
within  a  distance  of  forty  yards  from  the  line 
of  the  pipes  without  giving  thirty  days' 
notice  in  writing  of  his  intention  to  the 
undertakers,  who  have  in  turn  the  option  of 
giving  notice  to  treat  and  so  preventing 
operations.  Failing  such  notice  by  the  under- 
takers within  thirty  days  the  owner  may  pro- 
ceed to  work  the  minerals  in  any  manner  not 
"  unusual.''  (Water-works  Clauses  Act,  1847, 
sees.  22,  23.)  Held  that  an  owner  of  minerals 
below  the  pipes  of  a  water  company  who  had 
illegally  worked  without  notice  within  the 
forty  yards  limit  was  not  thereby  barred  from 
afterwards  giving  notice  in  terms  of  the  Act. 
Edinburgh  Water  Trs.  v.  Clippens  Oil  C<yy,,  1898, 
26  R.  504;  36  S.  L.  R.  425;  5  S.  L.  T.  298. 

34.  Actings  —  Mora  —  Contract  —  Oon- 
stmction— Mines  and  Minerals^-Bight  of 
Support — Railway. — A  railway  company  con- 
tracted with  the  proprietor  of  adjacent  mine- 
rals that  he  should  not  work  minerals  below 
a  superficial  area  of  seven  acres,  or  such  less 
area  as  the  company  might  specify.  For  coal 
which  the  company  might  wish  the  proprietor 
to  leave  unworked  outside  the  specified  area 
the  company  agreed  to  pay  compensation. 
The  company  gave  notice  to  the  proprietor  to 
leave  unworked  certain  coal,  as  falling  within 
the  agreement.  The  proprietor  maintained 
that  this  coal  was  outside  the  agreement,  but 
gave  no  notice  to  the  company  that  he  claimed 
compensation ;  nor  did  he  convey  the  coal  to 
the  company.  But  he  did  not  work  it,  and 
for  twelve  years  he  made  no  claim,  and  so 
worked  the  adjacent  minerals  that  it  became 
impossible  to  work  the  coal  in  question.  Held 
that  the  proprietor  had  no  claim  for  compen- 
sation. Houldsworth  v.  Caledonian  Rly.  Coy.^ 
1896,  34  S.  L.  R.  119 ;  4  S.  L.  T.  147. 

35.  Actings— Payment  without  Protest 
— Arbitration. — ^A  party  to  an  arbitration 


paid  his  share  of  the  arbiter's  fee  without  pro- 
test. Held  that  he  could  not  afterwards  chal- 
lenge the  award  on  the  ground  that  the  arbiter 
had  acted  corruptly  in  demanding  pa3rment  of 
his  fee  as  a  condition  of  handing  over  his 
award.  Duff  v.  Pirie,  1893,  21  R.  80 ;  31 
S.  L.  R.  118;  IS.  L.T.  319. 

36.  Actings  —  Railway  —  Superfluous 
Lands — Actings  by  Directors.— The  direc- 
tors of  a  railway  company  so  acted  with  respect 
to  a  piece  of  ground  belonging  to  the  company 
that  the  natural  inference  from  their  conduct 
was,  that  the  land  was  not  required  for  the  pur- 
poses of  their  works.  In  an  action  by  an  adjoin- 
ing proprietor  for  declarator  that  the  said 
ground  was  ^*  superfluous,"  in  the  sense  of  sec. 
120  of  the  Lands  Clauses  Act,  1845,  held  that, 
though  the  actings  of  the  directors  furnished 
good  evidence  of  the  character  of  the  lands  and 
their  usefulness  for  the  purposes  of  the  rail- 
way, they  did  not  bar  the  company  from  prov- 
ing the  true  character  of  the  ground.  Opinion 
by  Ld.  Watson,  that  the  plea  of  personal 
bar  does  not  apply  in  claims  rising  under  the 
section.  Macfie  v.  Callander  and  Oban  Rly., 
1898  (H.  L.),  25  R  19 ;  35  S.  L.  R.  413 ;  5 
S.  L.  T.  109. 

37.  Actings — Bent — Receipt  given  as  in 
ftdL — ^Where,  for  a  series  of  terms,  receipts 
were  given  as  in  full  of  rent,  held  that  the 
landlord  must  be  held,  as  for  these  terms,  to 
have  waived  a  claim  for  interest  on  improve- 
ment expenditure,  due  under  a  separate 
agreement^  and  payable  along  with  the  rent. 
Callender  v.  Smith,  1900  (0.  H.),  8  S.  L.  T. 
109. 

38.  Actings  —  Bel  interventus  — Option 
to  Buy  Heritage— Improbative  Writing.— 
By  missives  of  lease,  ex  facie  regular,  the 
owner  of  a  house  let  it  to  a  tenant  for  one 
year,  with  option  to  the  latter  to  buy  it  at 
the  end  of  the  lease  for  a  price  to  be  fixed  by 
valuators  mutually  chosen.  During  the  cur- 
rency of  the  lease  the  owner  sold  the  property 
to  a  third  party.  The  tenant  raised  an  action 
for  implement  of  the  contract  against  the 
seller  and  the  buyer.  The  buyer  agreed  to 
implement  the  contract  so  far  as  to  refer  the 
matter  to  two  valuators,  and  to  sell  the  sub- 
ject for  the  price  fixed  by  them.  This  was 
done,  but  the  valuators  failed  to  oome  to  an 
agreement.  Thereafter  the  pursuer  admitted 
that  the  writ  founded  on  was  not  probative, 
but  maintained  that  it  was  validated  by  ret 
interventus.  Held  that  the  improbative  writ- 
ing was  not  binding  on  the  buyers,  and  that 
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ret  intervenius  had  not  been  proved.    EoberUon 
V.  Law9on^  1874,  12  S.  L.  R.  11. 

S9.  Actings — Sale — Machinery— B^ec- 
tion  —  Disoonformity  to   Ck>ntract — Trial 
and  Payment  of  Price. — ^A.  bought  from  B. 
a  pump  to  **  throw  water  350  feet  verticaL" 
It  WHS  delivered  on  II th  March  1895 ;  tried 
for  a  period  of  ten  days  working  at  a  depth 
of  120  feet  ;  and  then  laid  aside  till  November 
1B95,  when  it  was  tried  at  a  depth  of  320  feet 
and    foand    inefficient.     Notice   of  rejection 
was  given   to  B.  in  February  1896.    Mean- 
while the  price  had  been  paid  on  Ist  May 
1885.     Held  that  A.  must  be  taken  to  have 
accepted  the  pump,  and  that  he  was  not  en- 
titled to  reject.     Morrison  <ir  Mason  v.  Clarkton 
BrothcTV,  1898,  25  R.  427 ;  35  S.  L.  R.  335 ;  5 
S.  li.  T.  277. 


40.  Actings — Sale  of  Heritage— Otjec- 
tions  to  Title — ^Mora. — ^A.  bought  a  property 
in  July.  The  titles  were  sent  to  his  agent  in 
August.  The  titles  contained  a  reservation 
of  minerals,  but  the  agent  made  no  objection, 
and  the  purchaser  entered  into  possession  in 
November.  He  occupied  till  the  following 
February.  Hdd  that  he  was  barred  from 
stating  in  February  that  the  titles  con- 
tained a  reservation  of  minerals.  Macdonald 
V.  Newall,  1898,  1  F.  68;  36  8.  L.  R  77;  6 
S.  L.  T.  192. 

41.  Actings— Sale  of  Horse— Breach  of 
Warranty. — Held  that  the  purchaser  of  a 
horse  which  showed  symptoms  of  illness  after 
the  sale  was  barred  by  his  treatment  of  it 
from  recovering  the  price.  Newlands  v.  Leggatt, 
1885,  12  B.  820  ;  22  S.  L.  R  540. 

42.  Actings— Sale  of  Horse— Bcjection 
>y  Pnrebaser— Intimation  to  Seller— Be- 
tention  in  Purchaser's  Cnstody— Dnty  to 
Place  in  Nentral  Custody. — A  purchaser  of 
a  horse  intimated  to  the  seller  that  he  re- 
jected it  as  disoonform  to  warranty,  but  kept 
the  horse  in  his  custody  for  about  six  weeks 
after  the  intimation.  Held  that  owing  to  the 
eondoct  of  the  seUer,  the  purchaser  was  not 
barred  from  recovering  the  price.  Obeervor 
Horn  on  the  duty  of  a  purchaser  to  place  goods 
«diich  he  has  rejected  in  neutral  custody. 
Cidedonian  Bly,  Coy.^  doc.  v.  Rankin,  1882, 
lOR  63;  20S.L.R40. 

43.  Actings— Sale  of  Horse— B^ection 
\tf  Porehaser  —  Betention  and  Use  by 
Seller. — ^The  purchaser  of  a  horse  returned  it 
next  day  to  the  seller  as  disconform  to  war- 


ranty. The  seller  kept  the  horse  in  his  own 
stables  and  worked  it  in  his  own  business. 
Held  that  the  seller  was  barred  from  insisting 
upon  implement  of  the  sale.  Oroan  v.  VaUance^ 
1881,  8  R  700 ;  18  S.  L.  B.  499. 

44.  Admissions- Panper— Maintenance 
—Admission  by  Parish  of  Liability.— A 

parish  which  admits  its  liability  for  the  main- 
tenance of  a  pauper  in  a  question  with  one 
parish  is  not  thereby  barred  from  after- 
wards disputing  its  liability  in  a  question 
with  another  parish.  BtaUie  d:  Muir  v.  Brown, 
1883,  11  R  250 ;  21  S.  L.  R  212. 

45.  Admissions  barring  Legal  Defence- 
Agent— Law- Agent— Breach  of  Duty   to 

Client. — Circumstances  which  hM  to  bar  a  law- 
agent  from  denying  that  an  ex  fade  absolute 
assignation  of  a  policy  of  insurance  over  the 
life  of  a  deceased  person,  who  in  life  had 
been  his  client,  was  truly  held  by  him  in 
security.  King  v.  Carrick,  1896  (O.  H.),  4 
8.  L.  T.  36. 

46.  Mora  —  Acqniescence. — Plea  repelled 
The  "Ferguson  Bequest  Fund"  Case,  1879,  6  R 
486 ;  16  8.  L.  R.  300. 

47.  Mora— Acquiescence— Breach  of  Pro- 
mise of  Marriage. — The  pursuer  and  defender 
were  engaged  to  be  married,  when  a  coldness 
sprang  up  between  them,  and  for  nine  years 
they  hardly  spoke  to  each  other ;  but  on  two 
occasions  the  pursuer,  hearing  of  the  defender's 
attentions  to  other  ladies,  wrote  him  that  she 
held  him  to  his  promise.  A  jury  found  for 
the  pursuer  in  an  action  for  damages  for 
breach  of  promise  of  marriage.  The  Court 
refused  a  motion  for  a  new  trial.  Calvin  v. 
Johnstone,  1890, 18  R  115  ;  28  8.  L.  R.  97. 

48.  Mora— Action  for  Assault.  —  Held 
that  an  action  for  damages  for  assault  raised 
by  a  married  woman,  four  years  after  the 
date  of  the  alleged  wrong,  was  not  barred  by 
tnora.  G.  v.  H,  1899,  1  F.  701 ;  36  S.  L.  R 
517  ;  6  8.  L.  T.  389. 

49.  Mora— Action  for  J>ivoTce. -— Held 
that  a  delay  of  seven  years  was  not  an  absolute 
bar  to  bringing  an  action  for  divorce  for 
adultery.  OatcheU  v.  GatcheU,  1898  (0.  H.),  6 
S.  L.  T.  218. 

50.  Mora  —  Compensation  —  Delay  in 
Liquidating  Counterclaim.— A  railway  com- 
pany sued  a  trader  in  1897  for  freight  for  the 
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carriage  of  goods  in  the  period  from  January 
1893  to  February  1894.  The  trader  claimed 
a  reduction  on  account  of  waggon  allowances. 
The  sum  of  this  rebate  fell  to  be  ascertained 
by  an  arbiter  in  terms  of  the  Kailway  Rates 
and  Charges,  No.  25  (N.  B.  Rly.),  Order  Con- 
firmation Act,  1892.  The  Court  refused  to 
sist  the  action  at  the  company's  instance  to 
await  an  award  by  the  arbiter,  on  the  ground 
that  there  had  been  undue  delay  on  the  part 
of  the  trader  to  liquidate  his  claim ;  leaving 
it  open  to  him  to  raise  a  new  summons.  N.  B. 
Rly.  Coy.  v.  North  BrUish  Grain  Storage  and 
Transit  Coy.,  1897,  24  R.  687 ;  34  S.  L.  R. 
563 ;  4  S.  L.  T.  352. 

51.  Mora  — Criminal  Sentence— Suspen- 
sion.— Unreasonable  delay  (here  ten  months) 
in  suspending  a  conviction  held  to  bar  the 
right  of  review.  Allan  v.  Lamb,  1900  (J.), 
3  F.  15;  38  S.  L.  R.  166;  8  S.  L.  T.  340. 
M^Farlan  v.  Fishmongers  of  London,  1904,  6 
F.  60;  41  S.  L.  R  862 ;  12  S.  L.  T.  266. 

52.  Mora— Delay  in  Bringing  Action — 
Wrongous  Dismissal  of  Schoolmaster.  — 
Held  that  a  schoolmaster,  dismissed  from  a 
*'  parochial  side  school "  in  1875,  was  entitled 
to  sue  in  1886  for  damages  for  wrongful  dis- 
missal. Watson  V.  Avondale  School  Boa/rd,  1886, 
24  S.  L.  R.  480. 

53.  Mora— Delay  in  Asserting  Interest 
in  Joint  Adventure. — In  1878  one  of  three 
joint  adventurers  learned  that  he  had  a  claim 
against  the  other  two  for  profit  made  in  rela- 
tion to  the  subject  of  the  adventure.  He 
made  no  claim.  In  1885  he  became  bankrupt, 
and  his  trustee  assigned  his  interests  in  the 
scheme.  Held  that  it  was  then  too  late  for 
the  assignee  to  assert  the  interest.  Stewart 
V.  Norths  1893,  20  R,  260;  30  S.  L.  R. 
235. 

54.  Mora  —  Encroachment  —  Buildings 
Erected  and  Allowed  to  Remain  for  Thirty 
Tears  without  Objection— Acquiescence. — 
Where  the  proprietor  of  two  adjoining  plots 
of  ground  sold  one  in  1850,  and  himself  assisted 
the  purchaser  in  1851  to  erect  a  building 
thereon  without  making  any  objection  at  the 
time  or  for  thirty  years  after — held  that  he 
was  barred  by  mora  and  acquiescence  from 
proving  that  the  building  so  erected  encroached 
upon  his  property.  SclaJter  v.  Oddie,  1881,  18 
S.  L.  R.  495. 

55.  Mora— Error— Compromise.— A.  was 

an  heir  of  entail  in  possession  of  the  lands  of 


X,  and  owner  in  fee-simple  of  adjacent  lands. 
During  his  minority  his  father's  trustees  man- 
aged both  estates.  A  dispute  having  arisen 
with  the  Crown  as  to  the  property  in  a  mineral 
field  lying  beneath  the  sea  esc  adverso  of  the 
estate,  including  the  entailed  and  unentailed 
lands,  the  trustees  agreed  to  surrender  their 
rights  and  to  receive  from  the  Crown  a  lease 
of  the  minerals.  On  A.'s  attaining  majority 
the  trustees  assigned  to  him  the  lease,  and 
he  subsequently  applied  to  the  Crown  for  a 
modification  of  its  terms.  He  was  not  aware 
of  the  surrender  of  his  claims  which  they 
had  made.  Held  that  the  compromise  of  the 
trustees  was  bad,  as  they  had  no  power  to 
deal  with  the  entailed  estate ;  but  that  A.  was 
barred  from  reducing  the  compromise  fourteen 
years  after  attaining  majority.  Lord  Advocate 
V.  Wemyss,  1899  (H.  L.),  2  F.  1 ;  36  S.  L.  R. 
977 ;  7  S.  L.  T.  172. 

56.  Mora — Legitim — Olaim  for. — ^A  son 
claimed  legitim  two  years  and  ten  months  after 
his  father's  death.  Held  that  there  was  no  foun- 
dation for  the  plea  of  bar,  as  the  son  had  re- 
mained ignorant  of  his  legal  rights.  Countess- 
Douxiger  of  Kintore  v.  Earl  of  Kintore,  1886, 
13  R.  (H.  L.)  93 ;  23  S.  L.  R  877. 

57.  Mora— Legitim— Interest.— Where  a 
son  had  failed  to  make  any  claim  for  legitim 
against  his  father's  estate  for  a  period  of 
seventeen  years,  held  that  he  was  not  entitled 
to  interest.  Wick  v.  Wick,  1898,  1  F.  199 ; 
36  S.  L.  R.  180. 


58.  Mora— Obligations  in 
of  Tenant  to  Enforce. — Held  that  a  tenant 
who  had  given  no  notice  to  the  personal  repre- 
sentatives of  the  last  heir  of  entul  of  a  claim 
for  damages  for  failure  to  repair  buildings  and 
who  had  continued  for  years  to  possess  the 
subjects,  was  barred  from  insisting  in  his 
claim.  Waterson  ▼.  Steicart,  1881,  9  R.  155; 
19  S.  L.  R.  130. 

59.  Mora^Poor  Law— Olaim  of  Belief 
by  one  Parish  against  AxLOthBt.—Held  that 
a  relieving  parish  which  for  seven  years  had 
insisted  on  the  parish  who  had  admitted 
liability  for  the  pauper's  maintenance  adher- 
ing to  their  admission,  was  not  barred  by 
mora  from  insisting  in  an  action  for  payment. 
Young  v.  Gow,  1877,  4  R.  448;  14  S.  L.  R 
452. 

60.  Mora— Prejudice— Delay  in  Bringing 
Action. — ^Where  a  pursuer  delayed  bringing 
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bifl  action  for  many  years,  and  the  defender 
was  thereby  prejudiced  by  a  loss  of  evidenoe, 
action  dtmtssed,  Jaduon  y.  Swan,  1895,  3 
S.  L.  T.  149.  Cf.  Bain  ▼.  AmU  C(yy^  1905 
(H.  L.),  42  S.  L.  R  147  ;  13  S.  L.  T.  147. 

Bl.  Mora — ^Ftcjitdice. — ^Bain  was  a  share- 
holder in  the  City  of  Glasgow  Bank.  On  its 
£ailare  he  made  a  surrender  of  assets  and 
obtained  from  the  liquidators  a  discharge, 
which  was  afterwards  approved  by  the  Court. 
The  ground  of  his  discharge  was  (primo)  a 
written  statement  of  his  assets,  and  its 
aoenracy  was  made  a  condition  of  the  dis- 
charge, but  (secundo)  a  number  of  meetings 
took  place  between  Bain  and  the  liquidators, 
and  Bain  ultimately  paid  £400  more  than  his 
original  declaration  of  assets  disclosed.  In 
an  action  brought  after  Bain's  death  by  the 
Assets  Company,  as  representing  the  share- 
holders,  for  reduction  of  the  discharge  be- 
cause Bain  had  concealed  certain  assets,  the 
defenders  (Bain's  representatives)  pleaded 
mora.  It  was  more  than  twenty  years  since 
these  things  had  happened,  amd  most  of  those 
who  knew  about  them  were  dead.  Probably 
the  extra  £400  was  given  against  the  assets 
reserved.  The  Court  repelled  the  plea.  Assets 
Cby.  V.  Bain's  Trs,,  1904, 6  F.  676 ;  41  S.  L.  R 
517  ;  12  a  L.  T.  4a  Reversed  1905  (H.  L.), 
42  S.  Ll  K  147;  13  &  L.  T.  147. 

62.  Mora  —  Prcdodice  —  AUotmeiit  of 
Shazes  in  Oompany  —  AcanieBceiLce.  —  A 
shaieholder  in  a  company  sought  to  get  rid 
of  his  shares,  on  the  ground  that  he  had  been 
induced  to  take  them  by  representations  in 
the  prospectus,  and  that  the  prospectus 
differed  materially  from  the  memorandum  of 
asKKaation.  He  did  not  repudiate  the  agree- 
ment till  three  years  after  the  date  of  allot- 
ment. Held  that  he  was  not  entitled  to 
rescind  the  contract,  in  respect  (1)  that  it 
was  his  duty  to  have  read  the  memorandum 
on  taking  the  shares ;  (2)  of  his  long  delay  in 
taking  steps  to  be  relieved  of  his  obligations. 
CaUdoman  Debenture  Coy.  t.  Bernard,  1898 
(O.  H.X  5  a  L.  T.  392. 

63.  Mora— Pt^judiee— Bill  of  Exehange 
— TorgBd  Signatnie. — ^A  person  who  knows 
that  his  signature  has  been  forged  on  a  bill 
will  not  be  barred  from  repudiating  liability 
by  delay  in  informing  the  billholder  of  the 
Eoigeiy,  unless  such  delay  has  caused  pre- 
judice. M^KenaU  v.  British  Linen  C<yy.,  1881, 
6  A.  C.  82;  8  B.  (H.  L.)  8  ;  18  a  L.  R  333. 

64.  Moiar-Firadiidice— JjafecoiniflBion  ifith 
Bat  luUittl.— Where  (1)  ten  years  had  elapsed, 


(2)  a  material  witness  had  meantime  died,  (3) 
the  creditor  had  sold,  at  a  sacrifice  and  with- 
out notice  to  his  alleged  debtor,  security  sub- 
jects of  which  the  debtor,  on  paying  the  debt, 
would  have  been  entitled  to  an  assignation, 
hdd  that  the  creditor's  claim  was  barred. 
Oity  of  Glasgow  Bank  v.  Mcukinnon,  1881,  9 
B.  535  ;  19  S.  L.  R  278. 

65.  Mora— Bailway— Cnaim  of  Compen- 
satioiL  for  Injuzies  to  Property  through 
Works  execated  Twenty  Tears  previonsly. 
— A  railway  company  in  1846  obtained  an  Act 
of  Parliament  to  maintain  certain  piers  and 
works,  with  the  necessary  quays,  approaches, 
and  conveniences  connected  therewith.  The 
works  so  authorised  were  completed  in  1851. 
At  that  time  there  were  certain  negotiations 
between  the  parties  with  a  view  to  a  sale,  but 
these  had  fallen  through.  In  1877  a  claim 
for  compensation  for  injuries  done  to  property 
by  the  execution  of  the  works  in  question 
was  for  the  first  time  made  by  the  trustees 
of  the  proprietor,  who  had  died  in  the 
preceding  year.  Held  that  the  claim  was 
barred  by  mora  and  taciturnity.  N.  B,  Bly. 
Coy.  V.  Moon's  Tn.,  1879  (0.  BL),  16  a  L.  R 
265. 

66.  Mora— Bednction— Effect  of  Delay 
in  Knowledge  of  Pacts. — ObsenxUions  by  the 
Lord  President,  Ld.  M'Laren,  and  Ld.  Kin- 
near  upon  the  significance  to  be  attached  to 
delay  in  raising  an  action  of  reduction  after 
the  party  complaining  was  in  full  possession 
of  the  circumstances  upon  which  the  action 
was  founded.  Harrison  v.  North  of  Scotland 
Bank,  Ltd.,  1890,  28  a  L.  B.  162. 

67.  Mora— Beparation— Defectiye  Work 
lyy  Tradesman— Consequent  Damage.— J?^ 
that  a  plumber  was  liable  for  damage  done  by 
an  overflow  of  water  from  a  pipe  which  four 
years  before  had  been  insufficiently  repaired 
by  him.  M'lntyre  v.  GaUacher,  1883, 11  R  64 ; 
21  S.  L.  R  58. 

68.  Mora— Bepayment  of  Loan.— Where 
a  loan  is  Touched  by  writing  under  the  debtor's 
hand,  delay  short  of  the  years  of  prescription 
will  not  preclude  the  creditor  from  asking 
repayment.  Chrystal  v.  Chrystal,  1900,  2  F. 
373;  37  a  L.  R  278;  7  a  L.  T.  319. 

69.  Mora— Sale  of  Heritage  a  non  domino 
—  Title— Delay  in  Challenging  hy  Troe 
Owner. — ^An  illegitimate  son,  in  good  faith, 
made  up  a  title  to  his  father's  heritage  and 
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conveyed  away  part  of  it  to  a  disponee,  also 
acting  in  good  faith.  The  true  heir,  with  full 
knowledge  of  what  was  being  done,  and  in 
particular  of  the  son's  illegitimacy,  stood  aside 
for  nine  years.  Held  that  he  was  not  barred 
from  challenging  the  conveyance,  and  was 
entitled  to  reduce  it  as  being  granted  a  non 
domino  and  not  fortified  by  prescription. 
Mackie  v.  Mackie,  1896  (O.  H.),  34  S.  L.  B.  34 ; 
4  S.  L.  T.  3. 

70.  Mora  — Seduction  — Condonation  of 
Injury. — ^In  an  action  of  damages  for  seduc- 
tion, brought  after  the  death  of  the  alleged 
seducer,  it  appeared  that  after  the  first  inter- 
course with  the  deceased  the  pursuer  had 
cohabited  with  him  for  many  years,  during 
which  time  she  was  ostensibly  in  the  position 
of  a  servant.  Held  that  the  action  was  barred 
by  delay,  and  by  the  fact  of  the  pursuer  re- 
maining in  the  service.  Maloy  v.  Macadam, 
1886  (O.  H.),  22  a  L.  R  790. 

71.  Mora  — Seanestration— BeAisal  to 
Accept  GompoBition— Implied  Acceptance. 
— Held  that  a  creditor  who  had  refused  to 
accept  a  composition,  but  who  had  retained 
for  ten  months  a  bill  sent  to  him  in  payment 
of  the  composition,  was  not  barred  from  insist- 
ing in  his  claim.  Th^w  <t  Gey,  v.  Sinclair  <k 
Coy.,  1881,  8  R  467  ;  18  S.  L.  R  297. 

72.  Mora— Slander-— Non  Talens  agere— 
Bankmptcy. — Delay  for  ten  years  in  bring- 
ing an  action  for  damages  for  slander  hsld  no 
bar  to  proceed  where  the  pursuer  explained 
that  during  the  period  he  had  been  bankrupt 
and  unable  to  find  caution  for  expenses.  Cur^ 
ninghamy.  Skinner,  1902  ;  4  F.  1124 ;  39  S. L.  R. 
727 ;  10  S.  L.  T.  148. 

78.  Negligence— Grown  — Error  of  Offi- 
ciala. — The  Grown  is  not  exposed  to  a  plea 
in  bar  founded  on  an  error  of  its  officials. 
Lord  Advocate  v.  MiOei's  Trs,,  1884, 11  R  1046 ; 
21S.L.R709.  L(yrdAdvocatey,Meiklam,l860, 
22 'D.U27  followed, 

74.  Negligenco— Frand  of  Tmstee— For- 
gery.—  A  judicial  factor  on  a  trust-estate 
raised  an  action  for  the  reduction  of  transfers 
of  trust  property  which  had  been  forged  by 
one  of  the  trustees.  It  was  averred  in  de- 
fence that  the  forger  had  been  enabled  to 
commit  his  fraud  by  the  negligence  of  his 
fellow  trustee  and  of  the  beneficiaries ;  and  a 
plea  of  bar  was  stated.  Plea  repelled,  Adaxi'i 
Judicial  Factor  v.  GonnelVs  Tr$,,  1894,  22  R 
116  ;  82  S.  L.  R  102;  2  S.  L.  T.  336. 
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See  Abuse  of  Process,  Arrestment^ 
Bankruptcy, 

Abbestmbnt,  4. 
Breach  of,  1. 

CB88I0,  6,  7. 
GOSfPETENCY,  2,  3,  19. 

Competition,  4-7. 
Poinding  of  Ground,  S-2(X 
Poinding  of  Sheep,  21. 
Sequestration,  6, 12, 16, 18. 
Title  to  Sub,  11. 

1.  Breach  of— Personal  Diligence  Aet^ 
1838,  sec.30— Criminal  Law. —He  who  breaks 
a  poinding  is  liable  '*  on  summary  complaint  to 
the  Sheriff  of  the  county  where  the  effects 
were  poinded,  or  where  he  is  domiciled,  to  be 
imprisoned.''  (Personal  Diligence  Act,  1838, 
sec.  30.)  Held  that  the  complaint  to  the 
Sheriff  is  a  civil  process  and  does  not  re- 
quire the  concurrence  of  the  procurator-fiscal 
*'  Summary  complaint "  means  summary  appli- 
cation cui  factum  prastandum,  which  requires 
despatch.  JFiUon  y.  M'Kellar,  1896,  24  R 
264 ;  34  S.  L.  B.  208 ;  4  S.  L.  T.  197. 

2.  Oompetency— Goods  in  Possession  of 
Creditor. — A  creditor  who  has  in  his  posses- 
sion goods  belonging  to  a  debtor  is  entitled 
to  poind  them.  Lochhead  y.  Oraham,  1883, 11 
B.  201 ;  21  S.  L.  R  144. 

3.  Oompetency— Snldect  of— Joint  Own- 
ersMp. — The  property  of  joint  owners  cannot 
be  poinded  for  the  debts  of  some  of  them. 
Qlen  y.  Cameron,  1896  (O.  H.),  3  S.  L.  T.  231. 

4.  Competition  of  Diligence  —  Arrest- 
ment —  Mnltiplepoinding— Suspension.  —A 
creditor  who  had  obtained  decree  against  his 
debtor  and  giyen  a  charge  for  payment  pro- 
ceeded to  poind  certain  of  his  effects.  Be- 
tween the  date  of  the  poinding  and  of  the 
sale  foUowing  thereon  a  third  party  used 
arrestments  in  the  hands  of  the  debtor,  who 
thereupon  raised  a  multiplepoinding.  The 
poinding  creditor  proceeded  with  his  diligence 
and  sold  the  poinded  effects.  Held  that  he 
was  entitled  to  do  so.  Observed  that  the 
debtor's  proper  course  was  to  have  suspended 
the  charge.  Ferguson  y.  Bothwell,  1882,  9  R 
687 ;  19  S.  L.  B.  466. 

5.  Competition  of  Diligence— Poinding 
Oreditor  and  Trustee  —  Segnestration. — 
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Held  that  growing  crops  on  the  farm  of  a  se- 
qnestrated  tenant  vest  in  the  trustee  in  bank- 
mptcy,  to  the  exclusion  of  a  preference  in  a 
heritable  creditor  who  has  subseqently  ob- 
tained a  poinding  of  the  ground.  Lovett's  Trs. 
V.  IViUon,  1896  (O.  H.),  3  S.  L.  T.  224. 

6.  Gompetition  of  Diligence  —  Gessio — 
Delay  in  Execation  of  Poinding.— A  poind- 
ing of  the  goods  of  a  debtor  should  be  com- 
pleted by  sale  without  undue  delay.  When 
complete  it  operates  as  an  adjudication  or 
transference  of  the  debtor's  goods  to  the 
creditor.  Where  a  creditor  executed  a  poind- 
ing of  his  debtor's  goods,  but  took  no  steps 
to  complete  the  diligence  for  sixteen  months, 
and  the  debtor  took  out  cessio,  held  that  the 
diligence  was  inept  to  found  a  preference  in 
the  poinding  creditor.  Henderson  y.  Grant, 
1896,  23  R.  659;  33  S.  L.  R  483;  3  S.  L.  T. 
311. 

7.  Gampetition  of  Diligence— Poinding 
Greditor  and  Gesaio— Warrant  to  SelL— 
A  poinding  creditor  is  entitled  to  a  warrant 
to  sell  notwithstanding  the  debtor  has  applied 
for  the  benefit  of  cessio.  Simpson  v.  Jack^ 
1888^  16  B.  131 ;  26  &  L.  R  76. 

a  Poinding  of  Oronnd— First  and  Second 
Bondholders. — ^A  second  bondholder  brought 
a  poinding  of  the  ground.  Held  that  the  first 
bondholder  was  entitled  to  have  his  prefer- 
ence reserved  on  the  face  of  the  decree. 
Young's  Trs,  v.  HilTs  Trustee,  1893  (0.  H.),  1 
a  L.  T.  367. 


a  Poinding  of  Gronnd  —  Effect  of  Ser- 
vice of  Summons  —  Nexus.  —  The  service 
of  a  summons  of  poinding  of  the  ground  in- 
terpels  the  debtor  from  allowing  others  to 
acquire  rights  over  the  moveables  on  the  sub- 
jects poinded.  Lyons  v.  Anderson,  dx.,  1880, 
8R24;  18S.L.  R5. 

la  Poinding  of  Ground  ~  Moveables 
Semoved  before  Summons  Served — Effect. 
— Held  that  a  heritable  creditor  who  had 
served  a  summons  of  poinding  of  the  ground 
oonld  not  daim  a  preference  over  moveables 
which  had  been  removed  from  the  premises 
prior  to  the  service  of  the  summons.  Urquhart 
T.  Madsod^s  Trwtee,  1883,  lOR  991 ;  20S.L.R 
670. 

IL  Poindhig  of  Ground— Title  to  Sue— 
Airean  of  Peu-Duties  —  Divestiture  of 
Bapmar. — A  superior  who  has  been  divested 
of  his  superiority  has  no  title  to  sue  an  action 


of  poinding  of  the  ground  for  arrears  of  feu- 
duties.  Scottish  Heritages  Coy,  Ltd,  v.  ^'orth 
British  Property  Investment  Ooy,  Ltd,,  1886, 
12  R  550;  22  S.  L.  R  361. 

12.  Poinding  of  Ground— Ground-Annual 
—Bankruptcy— Sequestration. — ^The  credi- 
tor in  a  contract  of  ground-annual  is  "a 
creditor  who  holds  a  security  over  the  herit- 
able estate  preferable  to  the  trustee  "  in  the 
sequestration  of  the  debtor,  in  the  sense  of 
the  llStb  section  of  the  Bankruptcy  (Scot- 
land) Act,  1856 ;  and  may  poind  the  ground 
in  competition  with  the  trustee,  to  the  extent 
of  recovering  interest  for  the  current  half- 
year  and  one  year's  arrears,  the  ground-annual 
being  really  the  interest  on  a  sum  equal  to 
the  capitalised  value  of  the  ground-annuaL 
BelPs  Trs.  v.  Copeland  d:  Coy.,  1896,  23  R  650 ; 
33  S.  L.  R  472  ;  3  S.  L,  T.  324. 

13.  PoindingofQround— Bight  of  Holder 
of  ez  fkcie  Absolute  Disposition  to  Lands 
Qualified  by  Back-Letter  to  Use— Debitum 
fimdL — A  creditor  holding  an  ex  facie  ab- 
solute disposition  to  lands  qualified  by  back- 
letter  declaring  that  he  merely  held  the  lands 
in  security  of  his  debt,  held  not  entitled  to 
bring  poinding  of  the  ground,  he  being  feudal 
proprietor,  and  there  being  no  debitum  fundi, 
Scottish  Heritable  Security  Coy,  v.  Allav,  Camp^ 
hell  ds  Coy,,  1876,  3  R  333 ;  13  S.  L.  R.  207. 

14.  Poinding  of  Ground— Heritable  Cre- 
ditor —  Liferenter.  —  A  creditor  infeft  on 
a  security  title  in  a  liferent  of  heritage  held 
entitled  to  a  poinding  of  the  ground.  Scottish 
Union,  d:c.,  Insurance  Coy,  v.  James,  1886, 13  R 
928  ;  23  S.  L.  R  655. 

15.  Poinding  of  Oround— Heritable  Credi- 
tor.— ^A  heritable  creditor  has  a  title  to  de- 
fend an  action  of  poinding  of  the  ground. 
Scottish  Heritages  Coy,  Ltd,  v.  North  British 
Property  Inveetment  Coy.  Ltd,,  1885,  12  R  550 ; 
22  S.  L.  R.  361.  Questioned  in  MaxweWs  Trs, 
V.  Botkwdl  School  Board,  1893,  20  K.  958 ;  30 
S.  L.  R.  885  ;  1  S.  L.  T.  153. 

16.  Poinding  of  Ground  —  Interest  — 
Bankruptcy — Poreign. — The  restriction  of 
the  rights  of  a  poinding  creditor  to  interest 
for  the  current  half-year  and  one  year's  arrears, 
imposed  in  the  case  of  Scots  bankrupts,  does 
not  apply  to  English  bankrupts.  Scottish 
National,  dsc,  Insurance  Coy.  v.  James,  1886, 13 
R  928 ;  23  S.  L.  R  655. 

17.  Poinding  of  Ground  ~  Current  In- 
terest.— It  is  competent  to  raise  an  action 
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of  poinding  of  the  ground  in  security  of 
current  interest.  Stewart  ▼.  Oibson^t  Trustee^ 
1880,  8  R  270;  18  S.  L.  R.  140. 

18.  Poinding  of  Qronnd— Bankruptcy— 
Vesting  of  Estate  in  Trostees— Heritable 
Creditor  of  Ancestor—Bankruptcy  Act, 
1856,  sees.  102,  118— Conyeyandng  (Scot- 
land) Act,  1874,  sec.  55  —  Conveyancing 
(Scotland)  Act  Ajnendment  Act,  1879,  sec. 
3. — ^The  restriction  of  the  heritable  creditor's 
right  to  poind  the  ground  enacted  by  sec. 
118  of  the  Bankruptcy  Act,  1856  (19  &  20 
Vict.  c.  79),  and  repeated  in  sec.  3  of  the 
Conyeyancing  (Scotland)  Act  Amendment 
Act,  1879  (42  &  43  Vict.  c.  40),  applies  to 
the  heritable  creditor  of  the  bankrupt,  and 
not  to  the  heritable  creditor  of  his  ancestor, 
who  may  effectually  poind  the  moveables  on 
the  ground  after  sequestration  just  as  if  there 
had  been  no  sequestration.  Millar's  Tra.  v. 
Miller  db  Son't  Trustee,  1886,  13  B.  543 ;  23 
S.  li.  R.  363. 

19.  Poinding  of  Ground  —  Competency 
of — Against  a  Firm. — Held  that  an  action 
of  poinding  of  the  ground  brought  against 
a  firm  at  the  instance  of  creditors  in  a  bond 
and  disposition  in  security  granted  by  the 
firm  was  competent,  the  ground  and  buildings 
belonging  to  the  firm  although  feudally  vested 
only  in  two  of  the  partners  as  individuals. 
MackenMs  Trs.  v.  Smith,  1883,  20  S.  L.  R 
351. 

20.  Poinding  of  Qround— Lease— Long 
Lease  —  Eegistration  of  Leases  (Scot- 
land) Act,  1857,  sec.  4. — The  creditor  in  a 
bond  and  assignation  of  a  ninety-nine  years' 
lease^  duly  recorded  in  terms  of  the  Registra- 
tion of  Leases  (Scotland)  Act,  1857,  sec.  4,  is 
not  entitled  to  poind  the  ground.  Luke  v. 
TFaUacey  1896,  23  R  634 ;  33  S.  L.  B.  474 ;  3 
S.  L.  T.  325. 

21.  Poinding  of  Sheep— Bights  of  Poinder 
— Act  1686,  c.  11. — ^Where  sheep,  &o.,  stray 
upon  lands  the  possessor  of  the  lands  may 
poind  the  animals  until  he  be  paid  one-half 
merk  for  each  beast  and  the  expenses  of  its 
keep  (Act  1686,  c.  11).  Held  that  the  right 
to  retain  stray  sheep  is  limited  to  retention 
for  payment  of  the  penalties  due  in  respect 
of  the  beasts  actually  poinded,  but  will  not 
entitle  the  proprietor  to  retain  until  payment 
has  been  nuule  of  penalties  due  for  other  beasts 
belonging  to  the  same  owner  which  had  strayed 
on  an  earlier  occasion,  been  poinded,  and  re- 
leased before  payment  of  the  penalty.    Fraser 


V.  Smith,  1899,  1  F.  487 ;  36  S.  L.  R.  377 ;  6 
S.  L.  T.  335. 


POLICE 

See  Assessment,  Bwrgh,  Justiciary^ 
Local  Government, 

Administration,  3-12, 16. 
Arkkst,  3,  6,  7. 
Betting,  1. 
Constable,  3-7, 12-18. 
*«  Feequbntino,"  2. 
Liability,  3,  5-10. 
Negligence,  8,  9. 
Title  to  Sue,  11. 
Wateb-Bailiff,  13. 

1.  Betting— Naming  and  Betting— Power 
of  Police  to  search  for  and  seize  Stuff  found 
in  Betting  Premises  —  Glasgow  Police 
(Purther  Powers)  Act,  1892,  sec.  15.~A 
shop  was  found  to  be  ased  for  betting  pur- 
poses. It  was  raided  and  money  taken  from 
the  till,  and  money,  &c.,  from  an  adjoining 
living  room.  Held  that  the  police  might  keep 
the  money  from  the  till,  but  not  that  found 
in  the  room.  Campbells  v.  Borthvjiek,  1903 
(O.  IL),  11  S.  L.  T.  74. 

2.  "Preanenting"  a  Street,  —  Linton  v, 
Clark,  1887  (J.),  15  R.  25 ;  26  S.  L.  R.  29. 

3.  Boffolations  and  Management— Con- 
stable—Administration  of  Police— Connty 
ConnciL — An  action  of  damages  against  a 
county  council  for  wrongous  apprehension 
dismissed  on  the  ground  that  the  management 
of  the  police  in  a  county  is  vested  in  the 
standing  joint  committee  appointed  under 
sec.  18  of  the  Local  Government  Act  and  not 
in  the  county  oounciL  Leask  v.  County  Council 
of  Stirling,  1893  (0.  H.),  1  S.  L.  T.  240. 

4.  Begnlations  and  Management— Con- 
stable—Chief  Constable— Administration 
of  Justice. — The  chief  constable  of  a  county 
is  subject  to  the  lawful  orders  and  warrants 
of  the  Sheriff  and  justices  in  the  execution 
of  his  duty,  and  must  report  cases  to  the 
J.  P.  fiscal  or  to  the  Sheriff  fiscal  as  they  may 
direct.  Dumfries  County  Council  v.  Phyn,  1895, 
22  R  538;  32  S.  L.  B.  438 ;  2  S.  L.  T.  580. 

5.  Begnlations  and  Management— Con- 
stable—Responsibility  for— County  Council 
— Standing  Joint  Committee— Relationship 
to  Police  Constable— Local  GoTemment 
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Act,  1889,  sec  18.  —  Standing  joint  com- 
mittees are  not  responsible  for  the  acts  of 
county  policemen.  Girdwood  ▼.  The  Standing 
Joint  Committee  of  MidlUhian,  1894,  22  R.  11  ; 
32  S.  L.  R  14;  2  S.  L.  T.  260. 

6u  Boffolations  and  Management—Con- 
stable—Responsibility  for  wrongftil  Arrest 
by  Police  CkmstaUe— Glasgow  Police  Act, 
1866^  sec.  13. — Action  against  the  Magistrates' 
Committee  of  the  Glasgow  Town  Council  for 
damages  for  a  wrongful  arrest  dismissed  as  in- 
competent. Lathan  r.  Glasgow  MagistrateSy 
1898  (O.  EL),  6  S.  L.  T.  121. 

7.  Regulations  and  Management— Police 
— ^Police  CommissionerB— Bnrgh  Police — 
Responsibility  for—WrongfU  Arrest— 
Glasgow  Police  Act,  1866^  sees.  84-86.— The 
police  commissioners  and  not  the  magistrates 
and  town  council  of  Glasgow  are  responsible 
lor  the  behaviour  of  the  city  police.  Young  v. 
Glatgow  Magis.,  1891,  18  R.  825;  28  S.  L.  R. 
645.  M'Coll  v.  Glasgow  Corjm.,  1898  (O.  H.), 
5  S.  L.  T.  325.  Pain  <L'  Sons  v.  Glasgow  Corpn,, 
1898  (0.  H.),  6  S.  L.  T.  164. 

8.  Regulations  and  Management— Police 
—Police  Commissioners— Liability— Police 
and  Improyement  Act,  186%  sees.  233-238. 
— Police  commissioners  of  a  burgh  held  liable 
under  the  Act  for  negligence  of  their  employee 
while  doing  his  duty.  Virtue  v.  Oommissionert 
of  Foliu  of  AUoa,  1873, 1  R  285  ;  11  S  L.  R. 
14a 

9.  Regulations  and  Management— Police 
CemmissiQners— Liability  for  Obstruction 
on  Road. — Police  commissioners  are  liable  for 
accidents  caused  by  rubblBh  left  on  the  street, 
although  they  may  have  contracted  with  a 
person  to  remove  such.  Stephen  v.  Thurso 
Police  Commrs^y  1876,  3  R  535;  13  S.  L.  li. 
339. 

10.  Regulations  and  Management— Police 
Commissioners— Liability  for  Per- 
ijuries — Obstruction  on  Road. — 

BaHon  v.  Kinning  Park  ComTnrs.^   1892,   29 
&  L.  R.  329. 

IL  Regulations  and  Management— Police 
OonnoisaionerB^Road  in  Burgh,  but  be- 
loogiiig  to  County  Road  Ttustees-^General 
PoUoe  Act^  1862— Zetland  Road  Aet^  1864. 
— Held  (1)  that  police  commissioners  who  had 
adopted  the  General  Police  Act,  1862,  had 
eoncorrent  jurisdiction  with  the  Sheri£f  in 
offenoM  committed  within  the  burgh  on  a 


road  belonging  to  the  county  road  trustees ; 
and  (2)  that  the  procurator-fiscal  for  the 
county  had  a  title  to  prosecute  such  offences. 
Leisk,  <S;c,  v.  Galloway,  1884  (J.),  12  R  5 ;  22 
S.  L.  R.  84 

12.  Regulations  and  Management — Con- 
stable —  Chief  Constable  —  Dismissal  — 
Malice— Police  (Scotland)  Act^  1857,  sec.  6. 
— Chief  constables  having  the  right  at  any 
time  to  dismiss  a  constable,  an  action  will  not 
lie  against  them  at  the  instance  of  a  constable 
who  has  been  maliciously  (but  regularly)  dis- 
missed. Such  conduct  might  be  shabby,  but 
would  not  constitute  a  legal  wrong.  Innes  v. 
Adcms(m,  1889,  17  R.  11 ;  27  S.  L.  R.  26. 

13.  Police  —  Constable —Water-Bailiff— 
Powers  of  Search.- O&Mnwi,  that  no  con- 
stable or  water-bailiff  is  entitled  to  search  a 
suspected  person  before  apprehending  him,  in 
order  to  obtain  evidence  which  might  justify 
apprehension.  But  if  there  is  evidence  to 
justify  apprehension  the  constable  may,  if 
necessary,  search  the  person  after  apprehen- 
sion. Jackson  v.  Stevenson^  1897  (J.),  24  R.  38 ; 
34  S.  L.  R  430 ;  4  S.  L.  T.  277.  MauMine  v. 
Stevenson,  1878  (J.),  5  R  21 ;  15  S.  L.  R.  418. 

14.  Police— Constable— Right  to  demand 
Admission  to  Public-House.— About  half- 
past  ten  o'clock  a  police  constable  walked  up  to 
the  door  of  an  inn  (ten  o'clock  closing-time)  and 
began  to  knock.  The  hotelkeeper  thought  it 
might  be  some  drunk  person  wishing  drink, 
"the  knocking  being  so  loud,"  and  paid  no 
heed  to  it.  The  constable  did  not  call  out 
to  explain  who  he  was — only  knocked.  The 
magistrates  convicted  the  hotelkeeper  of  ''  re- 
fusing to  admit"  or  not  admitting  the  con- 
stable. (Sea  13  of  Public-Houses  Acts  Amend- 
ment (Scotland)  Act,  1862.)  The  Couit  quashed 
the  conviction.  Alexander  v.  BaTikin,  1899 
(J.),  1  F.  58 ;  36  S.  L.  R  327. 

15.  Police  ~  Constable  —  Regulation  of 
Traiftc. — It  is  the  duty  of  police  oonstables  to 
regulate  the  traffic  in  streets,  and  a  person  who 
interferes  by  violence  ia  ''assaulting  the  officer 
in  the  discharge  of  his  duty."  Fowler  v.  Hodge, 
1896  (J.),  24  R.  17 ;  34  S.  L.  R.  161 ;  4  S.  L.  T. 
133. 

16u  Police— Constable— Oratuity  to  Chil- 
dren of  Deceased. — Under  the  Police  Act, 
1890,  it  is  lawful  for  the  police  authorities  to 
award  gratuities  to  the  children  (although 
older  than  fifteen  years)  of  constables  who 
die  in  consequence  of  injuries  received  in  the 


1545 


POLICE— POOR 


1546 


performance  of  their  duties.  Campbell  v.  Glas- 
gow Police  Commrs,,  1895, 22  R.  621 ;  32  S.  L.  R 
497  ;  3  S.  L.  T.  26. 

17.  Police— Constable— Entering  on  Lands 
without  Warrant— Cruelty  to  Animalfl  Act 
(13  ft  14  Vict.  c.  92),  sec.  S.—Held  that  a  police 
constable  was  entitled,  on  receiving  informa- 
tion of  an  infringement  of  the  Act  for  the 
Prevention  of  Cruelty  to  Animals,  to  enter 
upon  the  lands  of  the  owner  of  the  animal 
said  to  have  been  maltreated,  and,  in  company 
with  an  officer  of  the  Society  for  the  Preven- 
tion of  Cruelty  to  Animals,  make  an  inspec- 
tion. Shepherd  v.  Menzies,  1900,  2  F.  443 ;  37 
S.  L.  R.  335 ;  7  S.  L.  T.  330. 

18.  Police— Constable— Detectiyes— De- 
tection of  Crime— Illicit  Club— Disguised 
Detectives. — Interdict  against  police  detec- 
tives entering  club  premises  in  disguise 
refused,  where  it  appeared  that  the  object  of 
the  visit  was  to  detect  suspected  illicit  drink- 
ing. Southern  Bowling  Club  v.  Boss,  1902,  4  F. 
405 ;  39  S.  L.  R  292 ;  9  S.  L.  T.  155. 
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Able-bodied  Person,  19,  20. 
Board  of  Supervision,  1. 
Board,  Parochial,  3. 
Continuity  of  Residence,  65-80. 
Deserted  Wife,  81-86. 
Endowment,  4. 
Foreigner,  21,  22,  30,  52,  83. 
forisfamiliation,  45,  48,  53,  56. 
Illegitimate  Child,  32,  36,  52-54. 
Industrial  School,  6,  6. 
Inspector  of,  7-10. 
Interruption,  90-96. 
Lunatic,  23-29,  49-61,  56,  66,  87-89. 
Marriage,  35-37,  39. 
Parish,  Alteration,  &c.,  57-62. 
Parish,  Combined,  2. 
PooRHousE,  Religion  in,  8. 
Pupil,  38-44.  63,  64. 
Relief,  11-29. 

Able-bodied  Person,  19, 20. 

Admission  of  Liability,  11-13. 

Claim,  16, 17. 

Foreigner,  21,  22, 30,  52,  83. 

Lunatic,  17, 23-29. 

Notice,  14, 15. 
Removal  Order,  30,  31. 
Sailor,  76-77. 


School  Fees,  6, 1& 
Servant,  68,  69. 
Settlement,  32-98. 

Birth,  32-34. 

Interruption,  90-96. 

Loss  of,  47-49,  63,  54,  96-98. 

Marriage,  35-37. 

Parentage,  38-54. 

Residence,  54-98. 
Soldier,  78. 

1.  Board  of  Snpemsion  —  Modification 
of  Statatoiy  Bight  by  framing  of  Begnla- 
tions— Poor  Law  Act,  1845,  sees.  71,  90.— 

Observed  that  the  Board  of  Supervision  could 
not  BO  frame  regulations  (they  are  empowered 
to  frame  them  by  sec.  90  of  the  Poor  Law  Act, 
1845)  as  to  hmit  the  rights  conferred  by  the 
statute  itself.  Cathcart  P,  G.  v.  Houston  P.  C, 
1899,  2  F.  335;  37  S.  L.  R.  261  ;  7  S.  L.  T. 
311. 

2.  Ck)nibined  Parish  —  Separation  into 
Three  Parishes— Debt  Due  to  Combined 
Parish— Parochial  Boards— Title  to  Sne.— 
Three  parochial  boards  representing  three 
parishes  which  were  once  combined,  held  en- 
titled to  sue  for  a  debt  due  to  the  formerly 
combined  parish.  Chisholm  ▼.  Marshall,  1874, 
1  R.  388;  1 1  S.  L.  R.  207. 

3.  Parochial  Board— Religions  Ministra- 
tions in  Poorhonse. — Parochial  board  held 
entitled  to  pay  a  Roman  Oathohc  priest  for 
his  services  in  the  poorhouse.  RanJcine  v. 
Dempster,  1893,  20  R.  980 ;  30  S.  L.  R.  831 ;  1 
S.  L.  T.  153. 

4.  Endowment— Title  to  Administer— 
Poor  Law  Amendment  Act^  1845,  sec. 
52.  —  An  ancient  investment  made  by  a 
kirk-session  on  heritable  security  of  a  sum 
of  money  "for  the  use  and  benefit  of  the 
poor  of  the  parish,"  was  repaid  in  1886.  Held 
that  the  parochial  board  was  entitled  to  re- 
ceive and  administer  the  fund.  PencaiUand 
K.  S,  v,  P.  Po(fr  Inspector,  1893,  21  R.  214 ;  31 
S.  L.  R.  173. 

5.  Industrial  School  ~  Decree  against 
Parish  Conncil— Industrial  Schools  Act» 
1866,  sees.  38,  40,  Sched.  H.— Under  sec.  38 
of  the  Lidustrial  Schools  Act,  1866,  it  is  not 
competent  to  pronounce  a  continuing  decree 
for  expenses  to  be  incurred  in  the  future. 
Leith  P.  a  V.  M'DonaM,  1902,  4  F.  761 ;  39 
S.  L.  R.  457 ;  10  S.  L.  T.  32. 
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6.  Industrial  School— Action  by  Crown 
for  SeiHiyment  of  Child's  Ezpenses— Regu- 
larity of  Proceedings— Illegal  Warrant— 
Industrial  Schools  Act,  1866»  sees.  14,  35, 
38. — In  an  action  by  the  Grown  against  an 
inspector  of  poor  for  repayment  of  the  ex- 
penses of  maintaining  a  child  committed  to 
an  indostrial  school  under  a  warrant  ex  facie 
regular,  kM  that  the  inspector  could  not 
relevantly  plead  in  defence  that  the  proceed- 
ings had  been  irregular  and  the  warrant 
illegally  gnmted.  Lard  Advocate  ▼.  Browtiy 
1875,  3  R.  188;  13  S.  L.  R.  151. 

7.  Inspector  of  Poor— Public  Officer- 
Tenure  of  Office. — Question,  whether  an  in- 
spector of  poor  holds  his  office  ad  vitam  avJt 
eulpam.  Board  of  Superviiion  y.  Old  MonJdand 
Parochial  Board,  1880,  7  R.  469 ;  17  S.  L.  R 
297. 


8.  Inspector  ofPoor— Dismissal  by  Board 
of  Supervision— Grounds  of  Dismissal- 
Ultra  vires^Beview- Poor  Law  Amend- 
ment Act^  1845,  sees.  7,  56.— The  board  of 
supervision  issued  a  minute  intimating  that 
they  would  call  on  inspectors  of  poor  who 
were  also  members  of  school  boards  to  resign 
one  or  other  office  on  grounds  of  expediency. 
They  had  been  used  to  pass  similar  resolu- 
tions. An  inspector,  who  was  also  a  member 
of  school  board,  refused  to  resign,  and  sought 
interdict  against  the  board  from  dismissing 
him.  Held  that  the  board  were  entitled  to 
dismiss  him,  and  their  decision  was  not  subject 
to  review.  Clark  ▼.  Board  of  Supervinon,  1873, 
1  B.  261 ;  11  S.  L.  R.  121. 

9.  Inspector— Disbursements  by— Poor 
Law  Amendment  (Scotleuid)  Act»  1845, 
sec.  71. — Held  that  travelling  expenses  in- 
curred by  an  inspector  (1)  in  informing  him- 
self as  to  a  pauper's  settlement,  and  (2)  in 
prosecuting  the  pauper's  husband  for  deser- 
tion, were  not  recoverable  under  sec.  71  of  the 
Act.  Austin  v.  Shmnan,  1874,  2  B.  68;  12 
S.  L.  R.  27. 

10.  Inspector  of  Poor— Salary— Beduc- 
tion. — This  case  raised  but  did  not  decide  the 
rights  of  a  parochial  board  to  reduce  the 
salary  of  their  inspector  of  poor.  Board  of 
Supervinon  v.  Old  Monkland  Parochial  Board, 
1880,  7  B.  469 ;  17  8.  L.  R  297. 

IL  Belief— Admission  of  Liability— Poor 
Law  Act^  1845,  sec  lO.—Held  that  when  a 
parish  has  admitted  liabiUty  for  a  pauper's 
maintenanoe  it  cannot  thereafter  open  up  the 


question  of  liability  on  the  ground  of  error. 
Young  v.  Gow^  1877,  4  R.  448 ;  14  S.  L.  R. 
452. 

12.  Belief— Admission  of  Liability— Per- 
sonal Bar. — A  parish  which  admits  its  liability 
for  the  maintenance  of  a  pauper  in  a  question 
with  one  parish  is  not  thereby  barred  from 
afterwards  disputing  its  liability  in  a  question 
with  another  parish.  Beattie  d:  Muir  v.  Broum^ 
1883,  11  R.  250  ;  21  S.  L,  R.  212. 

13.  Belief  —  Admission  of  Liability  — 
Effect  of  Admission. — HM  that  a  letter  by 
the  inspector  of  poor  of  a  parish,  answering  a 
statutory  notice  by  another  parish  claiming 
rehef  for  the  support  of  an  imbecile  pauper, 
concluding  in  these  terms :  "  I  have  to  admit 
she  was  born  in  this  parish;  please  let  me 
know  if  she  is  still  chargeable,"  was — com- 
bined with  the  actings  of  the  officials  of  the 
former  parish-— conclusive  as  an  admission  of 
liability.  Dempster  v.  Lemon,  1878,  6  R.  278 ; 
16  S.  L.  B.  194. 

14.  Belief  —  Admission  of  Liability- 
Error. — An  admission  of  liability  cannot  be 
withdrawn,  even  although  given  on  erroneous 
information  from  the  parish  truly  liable, 
unless  such  information  was  given  mala  fide, 
Beattie  v.  Arbuckle,  1875,  2  R.  330  ;  12  S.  L.  R. 
210. 

15.  Belief— Notice  to  Parish  of  Settle- 
ment—  Form  of  Notice  —  Predudice.— A 

parish  relieving  a  strange  pauper  gave  notice 
to  the  parish  of  his  settlement  which,  though 
good  under  the  statutes,  was  defective  in 
particulars  prescribed  by  the  Board  of  Super- 
vision in  a  form  of  notice  framed  by  them. 
On  a  claim  being  made  by  the  relieving 
parish,  held  that  the  parish  of  settlement  was 
entitled  to  plead  bar  in  respect  of  the  pur- 
suer's failure  to  comply  with  the  prescribed 
form  of  notice,  and  consequent  prejudice  to 
the  defenders.  Cathcart  P.  G,  v.  Houston 
P.  a,  1899,  2  F.  335 ;  37  S.  L.  R.  261 ;  7 
S.  L.  T.  311. 

16.  Belief— Measure  of— Olaim  by  Parish 
against  Belatiyes  of  Pauper.— A  parochial 
board  has  no  claim  against  the  relative  of  a 
pauper  lunatic  for  reimbursement  of  sums 
expended  on  the  aliment  of  the  lunatic,  except 
for  those  years  during  which  the  relative  was 
himself  in  a  position  to  have  maintained  the 
lunatic.  In  1875,  A.,  the  mother  of  a  pauper 
lunatic,  deposited  a  sum  of  money  in  bank. 
She  died  in   1894.     A  parochial  board  had 
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maintained  the  lunatic  from  1862.  They 
claimed  against  A/s  estate  for  the  money, 
plus  interest  spent  in  alimenting  the  lunatic 
since  1862.  There  was  no  evidence  of  how  A. 
had  acquired  the  sum  deposited  in  1875. 
Held  that  her  estate  was  liable  for  aliment 
from  1875  with  interest  at  4  per  cent.  Dick 
V.  Manson,  1896  (O.  H.),  33  S.  L.  B.  360 ;  3 
S.L.T.  195. 

17.  Relief— Claim  — Items  of— Pauper 
Ltmatic. — In  stating  a  claim  for  relief  in 
respect  of  the  maintenance  in  asylum  of  a 
pauper  lunatic,  held  that  the  creditor  was 
entitled  to  include  (1)  board,  lodging,  &c,y 
(2)  proportion  of  management  expenses,  (3) 
proportion  of  interest  on  debt  over  asylum 
buildings.  Beattie  v.  Muir,  1892, 19  B.  417 ; 
29  S.  L.  R.  350. 

18.  Relief  —  School  Fees  —  Poor  Law 
Amendment  Act,  1845  — Edncation  Act» 
1872.  —  Parochial  Boards,  acting  under  the 
Poor  Law  Amendment  Act,  1845,  are  entitled 
under  the  Education  Act,  1872,  to  apply  the 
assessments  towards  payment  of  school  fees 
for  the  elementary  education  of  children 
although  their  parents  are  not  otherwise 
entitled  to  parochial  relief.  Ferrier  v.  School 
Board  of  Parish  of  New  Monkland,  1881,  9  R. 
30;  19S.  L.  R.  17. 

19.  Relief  —  Able-bodied  Person.— Relief 
granted  to  a  lad  of  sixteen,  who  had  for  a  time 
earned  six  shillings  a  week,  but  who  had  been 
out  of  employment  for  six  months,  his  only 
surviving  parent,  his  mother,  being  a  pauper 
entitled  to  relief.  Beattie  v.  M'Ctdloch,  1880, 
7  R.  907  ;  17  S.  L.  R.  645. 

20.  Relief  —  Able-bodied  Woman.— An 
able-bodied  woman  without  encumbrances  held 
not  entitled  to  relief  just  because  she  was 
married  to  a  pauper  lunatic.  Scott  v.  Beaitie, 
1880,  7  R.  1047  ;  17  S.  L.  R  714. 

21.  Relief  —  Foreigner.  —  The  parish  in 
which  he  happens  to  be  at  the  time  when 
relief  becomes  necessary  is  liable  to  support 
a  foreign  pauper  who  has  no  settlement  in 
Scotland.  Moulin  Inspector  v.  Glasgow  City 
Parish  Inspector,  1889,  17  R.  272;  27  S.  L.  R. 
221. 

22.  Relief— Foreigner— Poor  Law  Act, 
1845,  sec.  70. — ^An  Irishman,  who  had  no 
settlement  in  Scotland,  was  found  destitute 
in  the  parish  of  A,  and  was  sent  to  the  com- 
bination poorhouse  for  the  parishes  of  A  and 


B  in  the  parish  of  B.  After  some  months  he 
applied  to  the  governor  for  leave  of  absence 
for  a  night,  which  was  refused.  In  the  belief 
that  he  wished  to  leave  the  poorhouse  the 
governor  gave  him  his  clothes.  The  pauper 
then  left,  but  returned  the  same  afternoon 
and  was  refused  admission  without  an  order. 
Next  morning  he  obtained  an  order  form  with 
blanks  from  the  inspector  of  the  parish  of  B, 
and  was  admitted.  No  new  entry  was  made 
in  the  admission  books.  Held  that  the  pauper 
did  not  become  chargeable  to  the  parish  of  B. 
M*Caig  v.  Sinclair,  1887, 14  R.  539 ;  24  S.  L.  R. 
373. 

23.  Relief— Lnnatic—Lnnacy  Acts,  1857, 
sees.  75,  95;  and  186%  sec.  57.  — (1)  The 
Lunacy  Act,  1857,  fixes  the  permanent 
burden  of  a  pauper  lunatic's  maintenance 
on  the  lunatic*s  settlement  at  the  date  of 
seclusion  in  the  district  asylum  even  in  cases 
where  the  settlement  is  derivative;  (2)  this 
liability  is  not  avoided  when  another  asylum 
is  substituted  by  the  local  authority.  Palmer 
V.  Russell,  1871,  10  M.  185.  Coupar-Angus 
Inspector  v.  Murroes  Inspector,  1894, 21  R.  583 ; 
31  S.  L.  R  460 ;  1  S.  L.  T.  544. 

24.  Relief— Lnnatic  —  Panper—"Paris]i 
in  and  from  which  taken"  —  Lunacy 
(Scotland)  Act,  1857,  sec.  78.— The  parish 
in  and  from  which  a  pauper  lunatic  has  been 
taken  to  an  asylum  is  primo  loco  liable  to 
support  him  (Lunacy  Act,  1857,  sec.  78).  A. 
B.  was  apprehended  at  Rothesay,  convicted, 
and  imprisoned  at  Greenock.  On  his  dis- 
charge he  was  taken  to  several  places  and 
tried  and  convicted  on  other  charges.  Then 
he  was  taken  to  Selkirk  and  committed  to 
prison  in  Edinburgh,  back  again  to  Jedburgh, 
and  finally  to  Selkirk  for  trial  before  Sheriff 
and  jury.  At  the  trial  a  plea  of  insanity  was 
sustained,  and  A.  B.  was  sent  to  Perth.  By 
order  of  the  Secretary  of  Scotland  he  was 
removed  from  Perth  to  the  Roxburgh  District 
Asylum.  His  parish  of  settlement  could  not 
be  ascertained.  Held  that  Selkirk  was  not 
the  parish  ''in  and  from  which''  A.  B.  had 
been  taken  and  sent  to  Roxburgh  Asylum. 
No  guess  was  hazarded  as  to  which  of  the 
localities  above  referred  to  answered  the 
description.  Roxburgh,  Berwick,  and  Selkirk 
Lunacy  Board  v.  Selkirk  P.  0.,  1902,  4  F.  468 ; 
39  S.  L.  R.  546  ;  9  S.  L  T.  419. 

25.  Relief— Lunatic — Poor  Law  Amend- 
ment (Scotland)  Act^  1845,  sec.  71.— An 
illegitimate  child  was  bom  imbecile.  His 
putative  father  acknowledged  his  liability  and 


1551 


POOR 


1552 


paid  all  charges  for  the  child's  maintenance, 
on  accounts  being  rendered  to  him.  A  parish 
in  which  the  child  was  resident  having  made 
advanoes  on  its  account,  sought  to  recover 
these  from  the  alleged  parish  of  its  settle- 
ment. Held  that,  as  the  child  was  not  a 
proper  object  for  parochial  relief,  the  reliev- 
ing parish  was  not  entitled  to  recover  from 
the  parish  of  the  child's  settlement.  Kirh- 
muheul  P.  a  v.  Kilmarnock  P.  a,  1898,  36 
S.L.B.919;  6  S.  L.  T.  108. 

26.  Belief —Lnnatic  —  Maintenance  of 
Iinnatic  in  belief  that  he  was  Pauper- 
Belief  against  his  Estate. — The  Dundee 
parish  council  relieved  Davidson,  in  the  belief 
that  he  was  a  pauper  lunatic.  He  was  insane, 
but  had  some  money.  Davidson's  settlement 
was  in  Forfar.  The  Forfar  authorities  were 
aware  of  his  confinement,  knew  that  he  had 
means,  but  admitted  their  liability  to  support 
him  in  a  question  with  Dundee.  Davidson 
having  recovered,  hdd,  that  the  Forfar  parish 
oouncil  was  entitled  to  obtain  from  him  pay- 
ment of  the  amount  which  they  had  paid  to 
Ihmdee.  Forfar  P.  C.  v.  Davidson^  1898, 1  F. 
238;  36  S.  L.  Kw  165;  6  S.  L.  T.  246. 

27.  Relief  —  Lnnatic  —  Maintenance  — 
CHaim  of  Parish  for  reimbnisement  out  of 
Iionatic's  Estate— Lnnatics  Act,  1857.— A 
parish  which  has  maintained  a  lunatic  pauper 
has  no  claim  against  him  for  outlays  on  his 
succession  to  property.  Irwpector  of  Poor  of 
KilmafHn  v.  Maefarlane,  dx,j  1885, 12  B.  713; 
22  a  L.  R  515. 

28.  fielief— Lunatic— Liability  for  Main- 
tenance—Lunacy Act^  1862,  sees.  14,  15. 

— Oireumdanees  in  which  held  that  a  father  had 
suflScient  means  to  ma'.ntain  his  imbecile  son 
in  an  asylum,  amd  that  he  was  accordingly  not 
entitled  to  be  relieved  of  the  expense  by  the 
Parochial  Board.  Beatlie  v.  Grosser,  1881,  8  R 
787 ;  18  &  L.  R  536. 

29.  Belief— Lnnatic— Belief  in  respect  of 
Lnnatic  Daughter. — Hdd  that  an  able-bodied 
man  living  with  his  wife  and  a  lunatic  daughter 
in  a  house  rent  free,  and  earning  £27  a  year 
and  sixty-five  stones  of  meal  as  wages,  was  not 
a  proper  object  of  parochial  relief  in  respect  of 
his  lunatic  daughter.  Graham  v.  M'fViUiam, 
1681,  18  8.  L.  R  322. 


30.  Bemoval  Order  — Married  Woman 
bom  in  France— English  Hnsband— Poor 
Law  (Scotland)  Act^  1845^  sec.  77— Poor 
Bemoval  Act^  1862,  sees.  2,  4.— The  above 


cited  Acts  provide  for  the  removal  from  Soot- 
land  to  England  of  persons  bom  there  be- 
coming chargeable  for  parochial  relief  before 
acquiring  a  settlement  in  Scotland.  Held  that 
they  had  no  application  to  the  case  of  a  French- 
bom  wife  of  an  Englishman,  and  removal  order 
refused.  Alston^  Petitioner,  1903,  5  F.  922 ;  40 
S.  L.  R.  683;  11  S.  L.  T.  168. 

31.  Bemoval  Order  —  Pauper  Lnnatic  — 
Poor  Law  Act,  1845  (8  &  9  Vict.  c.  83), 
sec.  77- — A  person  who  had  been  born  in  Eng- 
land, and  who  had  no  settlement  in  Scotland, 
became  insane,  and  was  admitted  to  an  asylum, 
and  maintained  as  a  pauper  lunatic.  There- 
after, on  the  application  of  the  Inspector  of 
Poor,  an  order  was  pronounced  for  the  removal 
of  the  pauper  lunatic  with  his  wife  and  chil- 
dren to  England.  Held  that  the  order,  so  far 
as  the  wife  and  children  were  concerned,  was 
outwith  the  powers  conferred  upon  the  jus- 
tices by  sec.  77  of  the  Poor  Law  Act  of  1845, 
in  respect  that  the  wife  and  children  of  a 
pauper  lunatic  are  not  identified  with  him  as 
in  the  case  of  an  ordinary  pauper,  and  decree 
of  reduction  of  the  order  pronounced.  Wats(m 
V.  BtUchaH,  1895  (0.  H.),  32  a  L.  R.  436 ;  2 
S.  L.  T.  519. 

32.  Settlement  —  Birth  —  niegitimate 
Child-  Desertion  of  by  Mother.— A  mother 
who  had  no  settlement  in  Scotland  deserted 
and  left  destitute  an  illegitimate  pupil  child 
bom  in  Scotland.  Held  that  the  child  was 
chargeable  during  its  pupilarity  to  the  parish 
in  which  it  was  found  destitute  and  not  to 
that  of  its  birth.  Galdvjdl  v.  Dempster,  1883, 
10  R.  1263  ;  20  S.  L.  R  845. 

33.  Settlement — Birth  —  Child  bom  in 
Poorhouse  —  Poorhonse  situated  in  an- 
other Parish. — The  parish  of  A  having  built 
a  poorhouse  in  the  parish  of  B,  held  that  the 
birth  parish  of  a  child  born  in  the  poorhouse 
was  the  parish  of  B.  Russell  v.  Greig  dc  Graig, 
1881,  8  R  440 ;  18  S.  L.  R.  271. 

34.  Settlement— Birth— Derivative  Set- 
tlement.— A  pauper  of  unsound  mind  was 
born  in  A  in  1867.  Her  father  acquired  a 
settlement  in  B,  and  in  1886  went  to  0, 
where  he  died  in  1891.  It  was  admitted  that 
he  had  a  residential  settlement  in  B.  The 
pauper's  mental  weakness  was  not  such  as  to 
deprive  her  of  the  capacity  of  acquiring  a 
settlement.  Held  that  B,  the  settlement  she 
had  derived  from  her  father,  was  liable  for  her 
support.  Kerr  v.  M*Kie  dc  Gunn,  1895  (0.  H.), 
3  S.  L.  T.  140. 
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35.  Settlement  — Marriage  — Poor  Law 
Acts,  1845,  Bee.  76,  and  1898,  sec.  1.— Sec.  1 
of  the  Act  of  1898  substitutes  three  years' 
residence  for  the  five  years  necessary  under 
the  Act  of  1845  for  the  acquisition  of  a  resi- 
dential settlement.  A  husband  resided  with 
his  wife  in  Gk>yan  for  three  years  prior  to  the 
Act  of  1898  coming  into  effect,  and  died  before 
it  was  in  operation.  Held  that  his  widow  was 
entitled  to  relief  from  Govan.  (Observations, 
per  Ld.  Kinnear,  on ''  derivative  "  settlements.) 
Falkirk  P.  G,  v.  Stirling  and  Govan  P.  C,  1900, 
2  F.  998  ;  37  S.  L.  R  769;  8  S.  L.  T.  57. 

36.  Settlement— Marriage— Derivatiye— 
Illegitimate  Child. — A  married  woman  died 
survived  by  her  husband  and  by  an  illegitimate 
child  born  before  her  marriage.  Held  that 
the  deceased*s  settlement  at  the  date  of  her 
death  (t.^.  her  husband's)  was  liable  to  support 
the  child.  Primrose  v.  Milne,  1890, 17  R.  512 ; 
27  S.  L.  R  356. 

37.  Settlement— Marriage— Residence— 
Continnity  of  Besidence— HoBband  and 
Widow  —  Retention  of  Settlement.  —  A 
husband,  having  a  residential  settlement  in 
A,  left  the  parish  for  twenty-one  months  in 
August  1871,  returned  to  it  in  May  1873,  and 
died  there  on  9th  January  1874.  His  widow 
remained  in  A  for  four  months  after  his 
death  and  became  permanently  chargeable  in 
another  parish  within  four  years  of  leaving  it. 
Held  that  the  widow  had  acquired  from  her 
husband,  and  never  lost,  a  derivative  resi- 
dential settlement  in  A.  Jackson  v.  Ireland, 
1879,  6  R  605  ;  16  S.  L.  R  325. 

38.  Settlement— Farentage—Papil  Ohild 
— Indnatrial  Settlement  of  Father— Abie- 
Bodied— Poor  Law  Amendment  Act^  1845, 
sec.  71. — The  pupil  child  of  an  able-bodied 
Irishman  with  no  settlement  obtained  relief, 
on  her  becoming  helpless,  from  the  parish 
where  she  lived.  Eight  months  later  the 
father  acquired  an  industrial  settlement  in 
another  parish.  The  relieving  parish  gave 
notice  to  the  other,  and  also  called  on  the 
father  to  support  his  child.  On  his  refusal 
held  that  the  parish  of  the  father's  settlement 
was  liable  in  relief  from  the  date  of  notice. 
Anderson  v.  PaJterson,  1878,  5  R  904 ;  15 
20  S.  L.  B.  620. 

39.  Settlement— Parentage— Derivative 
Settlement  —  Papil  attaining  Paberty- 
Marriage  of  Mother.— Fe^  that  neither  the 
attainment  of  puberty  by  a  pupil  nor  the 
marriage  of  his  mother  destroyed  the  settle- 


ment he  had  derived  from  his  deceased  father. 
Inspector  of  Poor  of  St.  CvihherCs  v.  Inspector  of 
Poor  of  Gramond,  1873, 1  R  174;  11  S.  L.  R 
64.  Simpson  v.  MUes  d:  Avid,  1883, 10  R  928  ; 
20  S.  L.  R  631. 

40.  Settlement— Parentage- -Papil  Ohild 
— Second  Marriage  of  Mother.— The  mother 
of  a  pupil  child,  chargeable  as  a  pauper  on  her 
death,  married  again  after  the  death  of  the 
pupil's  father.  Held  that  after  the  mother's 
death  the  child  retained  the  settlement  de- 
rived from  its  father  at  his  death.  Beattie  v. 
Mackenna  d;  JVallace,  1878,  5  R  737;  15 
S.  L.  B.  427. 

41.  Settlement  —  Parentage  —  Papil 
Lunatic. — ^The  settlement  of  a  pupil  lunatic 
derived  from  her  father  is  not  affected  by  her 
mother's  second  marriage  and  consequent 
change  of  settlement.  CampheU  ▼.  Hislop  db 
Alston,  1894  (0.  H.),  31  S.  L.  R  919;  2 
S.  L.  T.  61. 

42.  Settlement  —  Parentage  —  Lnnatic 
from  Infsuicy. — A  female,  lunatic  from  in- 
fancy, whose  father  died  after  her  majority, 
held  to  have  derived  a  settlement  from  him  in 
the  parish  of  his  birth.  Lawson  v.  Gunn,  1876, 
4R  151;  14S.  L.  R118. 

43.  Settlement  —  Parentage  —  Loss  — 
PapiL — ^A  pupil  cannot  by  absence  lose  a  re- 
sidential settlement  derived  from  its  father. 
Hendry  v.  Maekison  ds  Christie,  1880,  7  R  458; 
17  S.  L.  R  291. 

44.  Settlement — Parentago— Derivative 
—Loss  of— Papil— Deserted  OhUdren. — 
Pupils  acquire  their  father's  settlement  and 
lose  it  when  he  loses  it  although  he  has 
deserted  them.  Hunter  v.  Henderson,  1895^ 
22  R  331 ;  32  S.  L.  R  169;  2  S.  L.  T.  387. 

45.  Settlement— Parentage— Derivative 
Loss  of— Porisfamiliation. — ^Where  a  child 
during  pupilarity  resides  with  his  mother  in 
the  settlement  of  her  second  husband,  and 
becomes  a  pauper  on  attaining  minority,  the 
parish  liable  for  its  support  is  the  parish  of  its 
own  birth  settlement.  P.  G.  of  Shotts  v.  P.  0. 
ofBothwell  and  Rutherglen,  1896,  24  R  169 ;  34 
S.  L.  R  136 ;  4  S.  L.  T.  170. 

46.  Settlement— Parentage— Residential 
—Loss  of— PorisfjEuniliation.- HtfZd  that  a 
girl  of  seventeen  who  resided  with  her  father 
and  worked  as  a  pupil  teacher  at  £10  a  year,  her 
father  being  under  obligation  to  support  her. 
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not  forisfamiliated.  Ekfin  Parochial  Board 
▼.  Kinloa  Parochial  Board,  1893, 20  R.  763 ;  30 
8.  L.  R  684  ;  1  S.  L.  T.  42. 

47.  Settlement — Fftrenta^  —  Loss  of— 
PoiisfiunilJation  —  Mental  and  Physical 
Incapacity. — A  girl  of  sixteen  years,  mentally 
and  physicaUy  unfit  to  support  herself,  was 
placed  by  her  father  (a  travelling  hawker)  in 
the  care  of  a  lodging-house  keeper,  on  an 
agreement  that  she  should  help  with  the 
house-work  and  look  after  the  children  in 
return  for  her  keep  and  clothing  ;  but  with 
the  condition  that  she  might  return  to  her 
father  if  she  or  the  lodging-house  keeper 
desired.  Held  that  the  girl  was  not  foris- 
familiated. Brechin  P.  C,  v.  Barony  and  Perth 
P.  a,  1897,  24  R.  587;  34  S.  L.  R.  443  ;  4 
&  L.  T.  183. 

48l  Settlement  —  Parentage  —  Foris- 
familiatioii— Domegtic  Servant  Betumixig 
Home  at  Ni^t. — A  girl  of  twenty-two  years 
of  age  resided  with  her  father.  She  went 
into  domestic  service,  but  continued  to  sleep 
in  her  father's  house,  leaving  for  service  in 
the  morning  and  returning  in  the  evening. 
Hdd  that  the  girl  was  forisfamiliated.  Demp- 
aUr  ▼.  M*Whannd  and  Deas,  1879,  7  R.  276 ; 
17  a  L.  R.  142. 

49.  SetUement — Parentage-— Loss  of— 
]>eiivatiTe  —  Insanity.  —  An  acquired  or 
derivative  settlement  is  lost  by  residence 
elsewhere  for  a  period  of  three  years  con- 
tinuously, and  this  rule  holds  good  although 
the  pauper  has,  during  the  currency  of  the 
three  years,  been  insane.  Keith  P.  0,  v. 
Kirhmiehad  P.  a,  1901,  4  F.  76 ;  39  S.  L.  R. 
100 ;  9  S.  L.  T.  226. 

50i  Settlement  —  Parentage  —  Panper 
Ifimatic  —  Residence  with  Mother  under 
Sanction  of  Lnnacy  Board  —  Derivative 
Residential  Settlement  —  Lunacy  (Scot- 
land) Act^  1857,  sees.  75,  95.  —  The 
LfUnacy  Act,  1857,  fixes  the  permanent  burden 
of  a  pauper  lunatic  on  the  parish  to  which 
the  lunatic  is  l^ally  chargeable  at  the  date 
of  his  confinement  in  a  district  asylum  or  in 
a  private  asylum  authorised  by  the  Lunacy 
Board.  If  that  parish  can  ascertam  the 
pariah  of  the  legal  settlement  at  the  time 
of  the  lunatic^s  reception,  then  the  burden 
will  be  shifted  as  from  the  beginning  to  the 
parish  of  the  settlement.  But  the  discovery 
of  a  subsequent  derivative  settlement  will 
not  have  that  effect  because  ius  residence  is 
to  be  deemed  as  fixed  from  the  moment  of 
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his  reception.     Edinburgh  P.  G.  v.  Colintcn 
P.  a,  1903  (O.  H.),  11  S.  L,  T.  460. 

51.  Settlement— Parentage— Settlement 
of  a  Lunatic  Living  with  her  Father.— A 
labourer  bom  in  the  parish  of  C,  and  residing 
in  H.,  three  months  before  acquiring  a 
residential  settlement  in  H.,  applied  for  and 
received  parochial  relief  from  the  latter  in 
respect  of  his  lunatic  daughter.  Oheerved 
that,  in  accordance  with  Milne  v.  Henderson 
(December  3, 1879,  7  R  317 ;  17  S.  L.  R.  197), 
this  relief  did  not  interfere  with  the  acqui- 
sition of  a  residential  settlement  in  H.,  and 
that  that  parish  must  be  liable  for  any  ad- 
vances made  so  long  as  it  continued  to  be  the 
parish  of  the  father's  settlement.  Graham  v. 
M'WiUiam,  1881, 18  S.  L.  R  322. 

52.  Settlement— Parentage  — Derivative 
— Dlegitiniate  Foreign  Papil— Mother  in 
Penal  Servitude.  —  A  parish  relieved  the 
illegitimate  child  of  an  Lnshwoman,  with  no 
Scotch  settlement,  and  who  could  not  be 
removed  to  Lreland  as  she  was  undergoing 
penal  servitude.  Held  that  the  reheving 
parish  had  no  relief  against  the  child's  birth 
parish  in  Scotland,  as  the  child's  claim  was 
against  the  mother's  settlement.  Qreig  v. 
Young,  1878,  5  R,  977  ;  15  S.  L.  R.  646. 

53.  Settlement — Parentage — Loss  of— 
niegitiniate  Ohild— Foriafiuniliation— Loss 
of  Derivative  Settlement. — An  illegitimate 
child,  on  attainment  of  puberty,  held  to 
become  forisfamiliated  if  living  apart  from 
his  mother,  and  so  to  lose  his  derivative 
settlement.  Greig  v.  Roes,  \&J1^  4  R.  465 ;  14 
S.  L.  R.  346. 

54.  Settlement— Parentage— Residence 
—Illegitimate  Ohild.— An  illegitimate  child 
acquires  by  his  mother's  residence  in  a  place 
a  settlement  not  to  be  lost  save  by  non- 
residence  as  stated  in  sec.  76  of  the  Poor 
Law  Act,  1845.  WaUace  v.  Caldwell,  1894,  22 
R  43 ;  32  S.  L.  R  38;  2  8.  L.  T.  275. 

55.  Settlement— Residence— Capacity  to 
Acquire — Lunatic — ^Idiot — Maintained  by 
Oharity.  —  A  person  not  ''  lunatic,  insane, 
idiot,  or  of  unsound  mind"  may  acquire  a 
settlement,  however  incapable  he  may  be  in 
other  respects.  Nor  does  the  fact  that  he 
has  been  maintained  by  charity  in  the  place 
of  his  abode  affect  the  settlement,  so  long  as 
he  has  not  had  recourse  to  common  begging 
nor  apphed  for  parochial  relief.  Kirkintilloch 
P.  G.  V.  Eaetwood  P.  G,  1902,  5  P.  274;  40 
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S.  L.  R  179;  10  S.  L.  T.  411.  Gkugow  P.  0. 
V.  KHmaUolm  P.  a,  1904,  6  F.  457 ;  41 
S.  L.  R.  347 ;  11  B.  L.  T.  693.  So  Ad2(2  in  case 
an  epileptic.  Edinburgh  P,  C.  v.  Orammond 
and  Whithorn  P.  0.,  1903  (0.  H.),  11  S.  L.  T. 
12.  See  Maekay  v.  Munro,  1892, 19  R  396 ; 
29  8.  L.  B.  332.  Camls  v.  SomervUle  it  Scott, 
1885, 12  R.  1155;  22  S,  L.  R  772.  Nixon  ▼. 
Rovxmd,  1887,  15  R  191 ;  25  S.  L.  R  171. 
Rutherglm  P.  C,  v.  GUnbucket  P.  a,  1895 
(O.  H.),  33  S.  L.  R  866  ;  3  S.  L.  T.  125. 

56.  Settlement  — Besidence— Limatio— 
Deiivatiye—  ForiaflMniHatian— Imbecae.— 
An  imbecile  cannot  acquire  a  settlement.  He 
deriyes  a  settlement  from  his  parent.  Xeci  v. 
Kemp,  1891, 19  B.  6 ;  29  S.  L.  R  6.  Maekay 
y.  Munro,  1892,  19  R  396 ;  29  S.  L.  R  332. 

57.  Settlement— Besidence— Three  Tears' 
Besidence  prior  to  Oommencement  of  Poor 
Law  (Scotland)  Act^  1898,  sec.  l.~A  woman 
resided  for  four  years  in  W.  up  to  June  1897. 
She  was  thereafter  absent  in  E.  till  1900,  when 
she  became  chargeable.  The  Poor  Law  Act, 
1898,  came  into  operation  in  October  of  that 
year.  Held  that  she  had  acquired  a  settle- 
ment in  W.  which  was  not  lost  by  her  absence 
from  June  1897  till  October  1898.  Edinburgh 
P.  C.  y.  Orammond  and  Whithorn  P.  C,  1903 
(0.  H.),  11  S.  L.  T.  12. 

58.  Settlement— Besidenoe  —  Alteration 
of  Boundaries  —  Liability  to  Support 
Panpers  settled  in  Transferred  Part  —Ad- 
justment by  Boundary  Ckmimissioners.— 
By  order  taldng  effect  on  1 1th  June  1891,  the 
Boundary  Commissioners,  in  terms  of  sea  49 
of  the  Local  Govemment  Act,  1889,  deter- 
mined that  a  portion  X  of  parish  A  should 
thereafter  be  held  part  of  parish  B.  In  a 
question  between  A  and  B  as  to  liability  to 
support  paupers  settled  in  X  prior  to  1 1th  June 
1891,  held  that  A  was  liable.  (OalashieU  In- 
spedor  v.  Melrose  Inspector,  1892, 19  B.  758 ;  29 
S.  L.  R  633.)  The  parties  having  thereafter 
failed  to  adjust  their  pecuniary  relations  to 
meet  the  exigencies  of  the  alteration  in 
their  boundaries,  the  Conmiissioners  issued 
an  award  ordering  the  B  parish  to  assume 
responsibility  for  paupers  settled  in  X  as  from 
11th  June  1891 — adding  executory  orders. 
Held  that  the  award  was  intra  vires  of  the 
Commissioners.  Galashiels  ▼.  Melrose  Inspectors, 
1894,  21  B.  391 ;  31  S.  L.  R  318 ;  1  S.  L.  T. 
461. 

59.  Settlement  —  Besidenoe  »  Orders 
Ckmibining  Parishes  —  Besidenoe  in  the 


ConstituBnt  Portions. — Where  two  parishes 
are  combined,  residence  partly  in  one,  partly 
in  the  other,  and  partly  in  the  two  combined, 
the  whole  period  amounting  to  three  years, 
will  not  acquire  a  residential  settlement. 
Edinbturgh  P.  C.  v.  Lauder  P.  a,  1901,  38 
S.  L.  B.  509 ;  8  S.  L.  T.  503. 

60.  Settlement  —  Besidence  ~  Orders 
dividing  Parish  between  Others— Besidence 
in  Transferred  Area. — ^A  settlement  can  be 
acquired  by  residence  in  a  parish  which  is 
subsequently  absorbed  by  another  parish, 
coupled  with  residence  in  the  absorbing 
parish — the  two  periods  totalling  three  years. 
The  resulting  settlement  is  in  the  absorb- 
ing parish.  Lord  Kinnear  dissented  on  the 
ground  that  the  effect  of  residence  in  a  parish 
was  annulled  by  the  extinction  of  the  parish 
just  as  if  the  pauper  had  left  it.  Edinburgh 
P.  a  V.  Gladmuir  P.  C,  1901,  3  F.  753 ;  38 
S.  L.  R.  505  ;  9  S.  L.  T.  27. 

61.  Settlement  —  Besidence  ~  Transfer- 
ence of  Parish— Besidence  in  Transferred 
Parish. — When  a  portion  of  a  parish  has 
been  transferred  to  another  parish,  residence 
in  the  transferred  portion  is,  after  the  date 
of  transference,  residence  in  the  parish  to 
which  the  transference  has  been  made.  In 
1891  a  portion  of  parish  X  was  transferred  to 
parish  r.  Prior  to  1891  A.  B.  had  acquired, 
by  residence  in  the  portion  which  was  trans- 
ferred, a  residential  settlement  in  X.  He 
remained  on  in  the  transferred  portion  for 
four  and  a  half  years,  and  then  became 
pauper.  Held  that  by  his  four  and  a  half 
years'  residence  in  Y  he  had  lost  his  acquired 
settlement  in  X  ;  that  he  had  not  yet  acquired 
a  settlement  in  Y ;  and  that  the  parish  of  his 
origin  was  liable  to  support  him.  Dunblane 
and  Leeropt  P.  C,  v.  Logie  P.  C,,  1901,  3  F. 
764;  38  S.  L.  B.  602;  8  S.  L.  T.  503. 

62.  Settlement— Besidence— Uniflcation 
of  Parishes. — ^Where  a  number  of  separate 
parishes  are  unified,  a  settlement  may  be 
acquired  in  the  new  parish  by  residence  for 
five  years  in  one  of  the  constituent  parts  con- 
tained in  the  new  parish;  or  by  a  residence 
of  fiye  years,  composed  of  residence  for  a  less 
period  in  one  of  the  constituent  parts,  com- 
pleted by  residence  after  the  date  of  the 
amalgamation  in  the  new  parish.  Edinburgh 
P.  a  T.  Glasgow  P.O.,  1898, 25  R  385;  35  S.  L.  R 
319  ;  5  S.  L.  T.  261.  See  Edinburgh  P.  C.  v. 
Lauder  P.  C,  1900  (0.  H.),  8  S.  L.  T.  142  ; 
and  R.  ▼.  Gladsmuir,  1900  (0.  H.),  8  8.  L.  T. 
144. 


1559 


POOR 


1560 


G3.  Settlement— Beaidence—Pnpil— Dis- 
ability to  Earn  Living— No  Mental  In- 
capacity.— Held  that  a  pupil,  permanently 
duabled  from  earning  his  living,  can,  on  the 
attainment  of  puberty  and  foiisfamiliation, 
acquire  a  settlement  if  he  does  not  suffer 
from  mental  incapacity.  Greig  ▼.  Eoss^  1877, 
4  B.  465  ;  14  S.  L.  R.  346. 

64.  Settlement  —  Sesidence  —  Papil  — 
Forisfioniliation. — From  the  age  of  six  till 
ahe  was  twenty  a  child  resided  in  a  charitable 
institution  without  support  from  or  communi- 
cation with  her  parent.  SM  that  she  was 
forisfamiliated,  and  had  acquired  a  settlement 
in  the  parish  in  which  the  charitable  institu- 
tion was.  GUugov)  P.  C,  v.  KilmcUeolm  P,  C, 
1904,  6  F.  457 ;  41  S.  L.  R.  347 ;  11  S.  L.  T. 

65.  Settlement — Residence— Continmty 
—  GoostnictiTe  Residence  —  Absence  on 
Accomit  of  ni-healtlL — HM  that  absence 
from  February  to  April,  on  account  of  ill- 
health,  by  a  man  with  a  residential  settlement 
in  a  parish,  and  who  left  his  wife  and  family 
in  his  house  in  that  parish,  did  not  interrupt 
the  continuity  of  his  residence  there ;  there 
being  no  evidence  to  show  that  he  would  not 
have  returned  had  his  health  been  restored. 
BeaUie  v.  Starl,  1879^  6  R  956 ;  16  S.  L.  B. 
544. 

66l  Settlement — Residence— Ck>ntinnity 
of  Residence. — Robert  Malcolm  lived  from 
March  to  November  of  each  year  in  his 
daughter's  house  in  the  pariah  of  Oarmylie. 
His  daughter  kept  an  imbecile  half-brother, 
end  received  small  sums  of  money  at  in- 
tarvala  from  her  father  for  doing  so.  In 
winter  Malcolm  worked  as  a  miller  in  different 
parishes.  While  there  were  stiU  six  months 
to  run  for  him  to  acquire  a  residential  settle- 
ment in  Oarmylie,  he  became  tenant  of  a  mill 
in  another  parish  for  a  year.  He  spent  every 
Saturday  night  during  that  period  in  his 
daught€C^B  house  in  Oarmylie,  which  he  used 
to  speak  of  as  his  home.  Hdd  that  he  had 
not  acquired  a  residential  settlement  in  the 
perish  of  Oarmylie.  HanUm  v.  Taylor,  1889, 
27  S.  L.  R.  133. 

67.  Settlement— Residence— Oontinnity 
— ^Intennption  of  Acquisition  o£  —  HM 
that  the  acquisition  of  a  residential  settle- 
ment by  a  domestic  servant  who  lived  in 
her  father's  house  was  not  interrupted  by  the 
lact  that  in  the  engagements  of  his  trade  the 
father  was  for  some  time  absent  along  with 


his  family  in  another  part  of  the  country  to 
which  she  also  followed  him  for  a  temporary 
purpose.  Dempster  v.  M^Whannel  ds  Dmu^ 
1879,  7  R  276 ;  17  a  L.  R.  142. 

68.  Settlement  — Residence—Continuity 
—Domestic  Servant— Absence  with  Mas- 
ter's Family. — A  domestic  servant  was  five 
years  in  family  with  Mr.  G.  at  T.,  but,  inci- 
dentaUy  to  her  employment,  she  was,  on  three 
occasions,  absent  from  T.  with  members  of 
the  family  for  six  months  at  a  time.  HeW, 
that  she  had  acquired  a  residential  settlement 
at  T.  Weh^  v.  Lotrnfm,  1894,  22  R.  7 ;  32 
S.  L.  R.  11 ;  2  S.  L.  T.  243. 

69.  Settlement— Residence— Continmty 
—Farm  Servant— Return  Home  as  Work 
Permits— Poor  Law  Amendment  Act^  1845, 
sec.  76. — HeU  that  a  farm  servant  who  re- 
turns from  time  to  time  as  his  work  in  neigh- 
bouring parishes  permits,  to  the  house  where 
he  keeps  his  wife  and  family  in  residence,  has 
his  residence  there  in  the  sense  of  the  Act — 
both  for  acquiring  and  retaining  a  settlement. 
Harmj  v.  Bjoger  <t  Morison;  Kiimpson  v.  Ken^ 
nedy,  1878,  6  R.  446;  16  S.  L.  R.  219. 

70.  Settlement— Residence— Continmty 
of— Absence  on  Employment  while  Retain- 
ing House. — Held  that  a  workman  who  con- 
tinued to  be  tenant  of  a  house  in  a  parish 
where  he  had  acquired  a  residential  settle- 
ment, although  he  was  absent  on  employment 
in  various  neighbouring  farms  where  he  re- 
sided with  the  exception  of  three  periods  of 
six  months  and  fortnightly  visits  to  his 
family  in  the  house,  had  retained  his  resi- 
dential settlement.  OnUckshank  v.  Greigy  1877, 
4  R.  267  ;  14  S.  L.  R.  204. 

71.  Settlement— Residence— Continuity 
of— Poor  Law  Amendment  Act,  1845,  sec. 
76. — A  man  resided  with  his  family  in  Leith 
for  five  years  all  but  six  weeks.  At  the  end 
of  that  time  he  went  to  Cupar,  where  he 
obtained  work.  He  took  a  house,  but  did 
not  get  entry  for  more  than  six  weeks. 
Meanwhile  he  lived  in  lodgings,  his  family 
remaining  in  Leith,  where  he  spent  the  week- 
ends. Held  that  the  man  had  not  acquired 
a  residential  settlement  in  Leith.  Greig  v. 
Simpion,  1888, 16  R.  18 ;  26  S.  L.  R  19. 

72.  Settlement— Residenco— Continuity 
of— Husband  and  Wife.— Absence  of  three 
or  four  months  by  both  husband  and  wife 
held  not  to  break  the  continuity  of  residence 
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in  acquiring  a  settlement.    Beattie  ▼.  Smith  A 
Patenon,  1876,  4  B.  19 ;  14  S.  L.  R  22. 

73.  Settlement—KeBidence— Oontiiinity 
of— Poor  Law  Amendment  Act,  1845,  sec. 
76. — A  pauper  rented  a  room  off  his  father-in- 
law  in  one  parish,  and  then  went  to  work  in 
another  parish.  For  two  months  he  returned 
to  his  wife  at  the  week-end,  but  thereafter 
removed  her  and  his  furniture  to  a  house  in 
the  neighbouring  parish.  On  his  returning 
a  month  later  to  the  original  parish,  hM  that 
the  continuity  of  his  residence  therein  had 
been  interrupted.  Allan  v.  Shaw  db  King^  1875, 
2  R  463 ;  12  S.  L.  R  336. 

74.  Settlement—Besidence—Continnity 
—Married  Man— Absence  from  Home  on 
Work. — ''A  married  man  resides  where  he 
establishes  his  wife  and  family,  and  where  he 
himself  lives,  as  much  as  the  ties  of  work 
allow,  although  during  the  working  part  of 
the  week  he  sleeps  where  he  finds  his  work." 
{Per  Lord  President  Robertson.)  Miller 
worked  at  Elilmarnock  continuously  from  1888 
till  1 896.  His  wife  and  family  resided  with  him 
there  during  this  time,  with  the  exception  of 
the  period  from  May  1891  till  November  1892. 
During  that  year  and  a  half  the  &bmily  home 
was  in  Ayr,  and  there  Miller  spent  his  week- 
ends, working  at  Ealmamock  during  the  week. 
Sdd  that  Miller  had  not  acquired  a  residen- 
tial settlement  in  Kilmarnock.  Kilmarnock 
P.  a  V.  Leith  P.  a,  1898,  1  F.  103 ;  36  S.  L.  R 
107 ;  6  S.  L,  T.  200. 

75.  Settlement—Residence— Gontinnity 
— Sailor — Lodgings. — ^A  sailor  can  acquire  a 
residential  settlement  by  maintaining  and 
visiting  his  wife  and  family  in  lodgings,  partly 
furnished,  for  the  requisite  period.  Wallace 
V.  BeaUie  db  Htghet,  1881, 8  R  345 ;  18  S.  L.  R 
289. 

76.  Settlement— Residence— Continuity 
—Sailor— Poor  Law  Amendment  Act»  1845, 
sec.  76. — Held  that  a  sailor  who  paid  for  his 
insane  wife's  maintenance  in  a  friend's  house, 
and  came  to  see  her  from  time  to  time,  had 
not  acquired  a  residential  settlement  under 
the  Act.  Jackeon  v.  Robertson,  1874,  1  R.  342 ; 
11  S,  L.  R.  171. 

77.  Settlement— Residence— Continnity 
— Sailor. — A  sailor's  mother  lived  in  Oathcart. 
When  at  home  he  lived  with  her,  and  when  at 
sea  remitted  to  her  one-half  his  wages.  This 
continued  for  about  ten  years.  Held  that  the 
sailor  had  acquired  a  settlement  in  Oathcart. 


Govan  Parish  v.  Oathcart  Parish,  1896  (O.  H.)» 
4  S.  L.  T.  96. 

78.  Settlement— Residence — Continnity 
—Loss  of  Constmctiye  Residence--Soldier. 

— Held  that  an  unmarried  soldier  who  had 
been  absent  on  military  service  for  six  years 
had  lost  an  acquired  residential  settlement. 
Beeby  v.  Caldwell,  1884,  12  R  257  ;  22  S.  L.  R 
189. 

79.  Settlement— Residence— Continnity 
—Residence  for  Three  Tears  Prior  to  Com- 
mencement of  Act  of  1898. — Residence  for 
three  years  from  March  1888  to  May  1891^ 
and  from  June  1893  to  February  1895,  held 
not  to  be  residence  "  before  "  the  commence- 
ment of  the  Poor  Law  Act,  1898,  such  as  to 
give  a  residential  settlement  in  terms  of  ita 
provisions.  Stomoway  P.  0,  v.  Edinburgh  P.  (7., 
1902, 4  F.  998 ;  39  S.  L.  R.  848 ;  10  S.  L.  T.  207. 

80.  Settlement— Residence— Continnity 
— ^Intention  to  Retnm. — Intention  to  return 
is  an  element  to  be  taken  into  account  in 
questions  of  acquiring  a  settlement  by  resi- 
dence. Beattie  v.  &miih  <k  Paterson,  1876,  4  R 
19 ;  14  S.  L.  R.  22. 

81.  Settlement  —  Residence  —  Deserted 
Wife.  —  A  married  woman  cannot,  stante 
matrimonio,  acquire  a  residential  settlement* 
RiUherglen  P.  C,  v.  Glasgow  P.  C.,  1902  (H.  L.)„ 
4  F.  19 ;  39  S.  L.  R  621 ;  10  S.  L.  T.  74. 


I.  Settlement  —  Residence  —  Deserted 
Wife  —  Deserting  Hnsband  with  Birtk 
Settlement  in  Scotland.  —  The  rule  that 
desertion  by  a  husband  of  wife  and  children 
is  during  desertion  equivalent  to  death,  held 
to  apply  even  to  a  case  where  the  husband 
had  a  birth  settlement  in  Scotland.  Greiy  v. 
Simpson  A  Craig,  1876,  3  R  642 ;  13  S.  L.  R 
423. 

88.  Settlement  —  Residence  —  Deserted 
Wife— Foreign  Hnsband— HeM  (1)  that  a 
woman  who  married  a  foreigner  lost  her 
derivative  settlement;  (2)  that  her  husband 
had  deserted  her  by  leaving  her  and  declaring^ 
that  he  was  not  married  to  her;  (3)  that 
she  was  chargeable  on  her  parish  of  birth. 
Macdonald  v.  Mackenssie,  1891,  18  R  502 ;  2a 
S.  L.  R.  404. 

84.  Settlement  —  Residence  —  Deserted 
Wife  —  Retnm  and  Death  of  Desertin^r 
Hnsband  —  Notice. — The  wife  of  a  man 
having    no    Scotch    settlement    held   to    be 
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chargeable  to  her  birth  parish  while  he  was 
in  desertion,  to  cease  to  be  chargeable  thereto 
on  his  return,  and  to  become  chargeable  to 
that  parish  again  on  his  death.  Held  also 
that  on  the  husband's  return  a  fresh  notice 
required.    Beaipis  y.  Greig,  1675,  2  B.  923. 


85.  Settlement  —  Residence  —  Deserted 
Wife. — ^A  woman  acquired  a  residential  settle- 
ment and  married  an  Irishman  who  lived  in 
Scotland  but  acquired  no  settlement.  He 
deserted  her.  HM  that  the  residential  settle- 
ment was  liable  to  support  her.  Reid  v.  Ed- 
snuton,  1890, 18  R  25  ;  28  S.  L.  R  3. 


86.  Settlement  —  Besidence  —  Deserted 
Wife— Termination  of  Desertion. — A  wife 
who  had  been  deserted  by  her  husband  acquired 
an  industrial  settlement.  After  an  interval  of 
seventeen  jears  her  husband  returned  to  her 
mnd  lived  on  her  allowance  from  the  parish. 
He  contributed  nothing  towards  her  support, 
and  again  left  her  after  an  interval  of  a  few 
months.  Sdd  that  his  return  did  not  termi- 
nate the  desertion.  BeaUie  db  Muir  v.  Broum, 
1883,  11  R  250;  21  S.  L.  B.  212. 

87.  Settlement— Besidence— Deaf  Mute 
— ^Xntennqition. — Held  (1)  that  a  female  deaf 
mute  is  capable  of  acquiring  an  industrial 
settlement,  although  of  low  intelligence  and 
peculiar  temper,  and  (2)  that  absence  by  the 
deaf  mute  for  eleven  months  in  a  neighbour- 
ing parish  on  the  suggestion  of  the  chairman 
of  the  parochial  board,  did  not  constitute  an 
interruption  of  the  continuity  of  her  residence. 
Waimm  V.  Caie  ds  MacdoruUdy  1878,  6  B.  202; 
16  8.  L.  R  121. 

88.  Settlement — Besidence — Loss  of — 
Limatic— Poor  Law  Amendment  Act^  1845. 
— ^A  lunatic  who  before  insanity  acquires  a 
residential  settlement  may  lose  it  by  non- 
lestdence  for  the  requisite  period,  although 
the  removal  takes  place  during  insanity. 
ThamMm  t.  Kidd  A  Beattie,  1881,  9  R  37; 
19  &  L.  R  25. 


89.  Settlement— Besidence— ] 
A  ooogenital  imbecile  who  had  acquired  a 
residential  settlement  from  his  father,  but 
who  was  absent  from  the  parish  for  over  four 
jrearsy  becsme  chargeable  as  a  lunatic  pauper. 
Id  a  question  between  parishes  as  to  liability 
for  Ids  maintenance,  it  was  proved  that 
altbongh  an  imbecile  from  birth  and  likely 
to  baeome  quite  insane  he  could  read,  and  had 
for  a  eoosideiable  period  maintained  himself. 
Hdd  that  the  parish  of  birth  had  failed  to 


prove  mental  incapacity  sufficient  to  make 
him  incapable  of  losing  the  derivative  resi- 
dential settlement.  Boyd  v.  Beattie  <k  Dempster^ 
1882,  9  R.  1091 ;  19  S.  L.  R.  812. 

90.  Settlement  —  Besidence  —  Inter- 
ruption—Begging— Poor  Law  Amendment 
(Scotland)  Act»  1845,  sec.  76— "Common 
Begging."  —  Evidence  on  which  the  Court 
held  that  a  pauper,  by  reason  of  common 
begging,  had  failed  to  acquire  a  residential 
settlement.  BlarUyre  P.  C.  v.  Rutherglen  F.  (7., 
1897,  24  B.  695 ;  34  S.  L.  R.  616. 

91.  Settlement— Besidence  — Interrup- 
tion— Belief. — The  acquisition  of  a  residential 
settlement  is  interrupted  by  a  pauper  apply- 
ing for  and  obtaining  medical  advice  and 
medicine  from  a  parochial  board.  Wallace  y. 
Dempster  dc  Deas,  1880,  8  B.  27  ;  18  S.  L.  R  7. 

92.  Settlement— Besidential—Intermp- 
tion  of— Beceipt  of  Parochial  Belief— 
Beception  in  Infirmary  —  Payment  \if 
Parochial  Board. — By  an  agreement  among 
the  local  authorities  of  a  town  an  arrange- 
ment was  made  for  the  reception  in  the  local 
infirmary  of  cases  of  infectious  diseases  on  the 
footing  that  in  such  cases  a  proportion  of  the 
expense  should  be  borne  by  the  parochial 
board.  Held  that  a  person  suffering  from 
infectious  disease  who  had  been  sent  to  the 
infirmary  did  not  thereby  become  a  recipient 
of  parochial  relief.  Dempster  v.  M*Wham,nd  db 
Deas,  1879,  7  B.  276  ;  17  S.  L.  R.  142. 

93.  Settlement  —  Besidence  —  Intermp- 
tion  —  Pauperisation  —  Belief  to  Able- 
bodied  Father  for  Imbecile  Son.— A  lunatic 
resided  in  family  with  his  father,  an  able- 
bodied  man,  who  was,  however,  unable  to 
support  him.  For  six  years  the  parish  of  K. 
gave  relief  to  the  father  merely  for  behoof  of 
the  son.  The  father  had  acquired  a  settle- 
ment by  residence,  but  had  lost  it  by  non- 
residence  unless  he  had  been  pauperised  by 
the  aid  given  him  for  his  son.  Held  (1)  that 
the  son  took  the  settlement  of  his  father, 
(2)  that  the  father  was  not  pauperised  by 
the  relief  given  him  for  his  son,  (3)  that  the 
parish  liable  was  the  parish  of  the  father's 
birth.  MUne  v.  Henderson  db  Smithy  1879,  7 
B.  317  ;  17  8.  L.  R  197.  MUne  y.  Ross,  1883, 
11  B.  273 ;  21  8.  L.  R  207. 

94.  Settlement — Besidence  —  Interrup- 
tion— ^Belief. — Held  that  the  acquisition  of  a 
residential  settlement  in  a  parish  by  a  woman 
was  not  interrupted  by  the  fact  that  on  three 
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ooa  abe  had  reeeivad  relief  faam  the 

I 

parab  wImid  ibe  was  ikA  m  proper  rabject  lor 
TttlieL  ETideoM  on  vrhich  it  «m  A^i(f  that 
OD»  parish  bad  not  admitted  liabilitj  for  a 
paopet'a  maiateoMoee^  bat  that,  on  the  other 
hand,  a  rmdeotial  aettlement  had  been 
prored.  P.  C.  ofEuthergUn  t.  P.  C.  pfBaranf,  \ 
\HA,iZ  B.1014;  33  a  L.  R.732;  4  &L.T.  ' 
82. 


applicant 

for  the  beoefit  of  the  poor's  roll  was  ill.  and 
unable  to  bear  the  expense  of  trsTelling, 
which  woold  have  been  iiimwiiy,  the  Court 
dispensed  with  his  appeaiaoee  before  the 
kirk-eeesion  of  his  domicile.  A'qf  t.  Mackintoak^ 
ISTS,  5  R.  524;  15  &  L.  B.  9L 


95.  SetHenieiit  — 
tlOB. — 'EyfvAeoob  on  which  it  was  held  that  the  . 
acquisition  of  a  lesideDtial  settlement  in  a  , 
parish  had  not  been  interrupted  byaresidenoe 
of  two  months  in  another  parish.    BealtU  t. 
»mUk  df  FaUrBon^  1876,  4  B.  19 ;  14  S.  L.  R. 
22  foUawetL    Oreig  t.  Duncan^  1895,  2  S.  L.  T. 
637. 

96.  SetHenieiit  —  Baddence  —  Lom  —  _ 
AbMDce— Belief  dniiiif  AhMnee— Poor  ' 
Law  Act,  1845^  see.  76.— A  residential  ; 
settlement  is  lost  by  four  years'  absence,  and  ; 
it  is  immaterial  that  during  the  absence  the  j 
pauper  has  oocasionaUy  obtained  parochial 
relief.  Inverkip  ▼.  Greenock  Poor  Irupedors, 
1893,  21  B.  64 ;  31  8.  L.  B.  82  ;  1  8.  L.  T.  303. 

97.  8ettlemeiit— Beridence  Iioes--Oon- 
etrnetlTe  Beeideiice— Poor  Law  Act,  1845, 
lec  76. — Where  a  settlement  has  once  been 
acquired,  residence  in  the  sense  of  sec  76  of 
the  above  Act  may  be  merely  constructive 
during  the  whole  five  years.  Deat  v.  Nixon, 
1884,  11  R.  945  ;  21  8.  L.  R.  637. 

96.  Settlement— Besidence  — Loss— Be- 

tentioil. — A  husband  acquired  a  residential 
settlement  in  Maybole,  and  in  1881  removed 
to  Wallacetown,  where  he  died  in  1885,  within 
four  years  of  leaving  Maybole.  In  1885,  after 
the  expiry  of  four  years  from  leaving  Maybole, 
his  widow  became  chargeable  on  the  parish. 
Hdd  that  the  widow  had  lost  the  residential 
settlement  acquired  by  her  husband  and  was 
chargeable  upon  the  parish  of  her  own  birth. 
OaldweU  v.  Ola$$,  1887,  15  R  166 ;  25  S.  L.  R. 
139. 


POOB'8  BOLL 

1.  Admission— Time  to  8tate  Objections. 

•^-OhjieUom,  other  than  want  of  probabilu 
cauta,  to  admission  to  the  poor's  roU  should 
be  stated  when  the  application  is  moved  in 
Single  Bills.  Douglat  v.  M'Veigh,  1881,  8  B. 
667 ;  18  8.  L.  B.  489.  (Allan  v.  Allan,  1872, 
10  M.  blO  foUoioed.) 


Piucedttie  in  niititiifnf    ITtnosn  of  Avpli- 

OUttb  —  Procedure  where  an  applicant  for 
admission  to  the  poor's  roll  is  unable  on 
account  of  illness  to  appear  before  the  kirk- 
■oasion  to  make  a  dedaxmtion  of  poverty. 
Clapp^on,  1884,  12  B.  19;  22  a  L.  B.  13. 

4.  Admianoa— A.  S.  21st  December  1842 
— €ertafl»teofi^plicaatnoiiB  ScoUand. 

— ^The  Court  allowed  an  ^plicant  for  admis- 
sion to  the  poor*s  roll  who  was  resident  in 
Ireland  to  appear  before  a  magistrate  in 
Ireland  to  make  the  declaration  required  by 
the  Act  of  Sederunt.  Flynne,  1882,  9  R.  909; 
19  S.  L.  R.  653. 

5.  Adnussion— Certificate  from  ICnister 
and  Elders — ^Kirk-Session  in  Abeyance— 
A  S.  21st  Deeember  1842.— The  kirk-session 
being  in  abeyance,  the  Court  dispensed  with 
the  provisions  of  the  A  S.  21st  December 
1842,  and  admitted  an  applicant  to  the  poor's 
roll  on  production  of  a  certificate  from  the 
minister  and  elders  of  another  parish.  Gbr- 
rigan,  1881,  9  R.  149 ;  19  S.  L.  R  118. 

6.  A  dmission — Poverty — Undischarged 

Bankrupt.  —  The  Court  admitted  to  the 
benefit  of  the  poor's  roll  an  undischarged 
bankrupt  who  was  being  sued  for  damages 
for  seduction.  WTiyte,  1884^  11  R.  1145;  21 
8.  L.  R.  722. 

7.  Admission— Poverty.— The  Court  ad- 
mitted to  the  benefit  of  the  poor's  roll  a  liti- 
gant whose  wages  wero  158.  a  week.  Andenon 
V.  BkLckwood,  1885, 12  R.  1263 ;  22  8.  L.  R  866. 

8.  Admission — Poverty. — ^The  Court  ad- 
mitted to  the  benefit  of  the  poor's  roll  an 
applicant  who  had  a  wage  of  188.  a  week. 
Oburved  that  it  is  no  ground  for  admission 
that  an  applicant  is  out  of  work  through 
supervising  the  litigation.  Wright  v.  BrowtCn 
Trs.,  1885, 12  R  959;  22  8.  L.  R  637. 

9.  Admission  —  Poverty.  —  A  workman 
capable  of  earning  238.  per  week,  but  out  of 
work,  adrwUted  to  the  roll  in  order  to  pursue 
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for  diroxce  his  wife,  who  had  deserted  him 
sjid  the  young  children.  Bobefimmf  1880,  7  R. 
1092. 

la  Adsdflsiaii  —  PoTerty.  —  The  Court 
admitUd  to  the  benefit  of  the  poor's  roll  a 
litigant  who  had  a  salary  of  £138,  out  of 
which  he  had  to  provide  in  the  course  of  his 
employment  a  horse  and  cart  and  man  at 
a  eost  of  about  £85  per  annum.  Stev&M  v. 
StevaUf  1885, 12  R  548;  22  &  L.  R  356. 

IL  Admifllioii — Poverty. — ^An  unmarried 
man  earning  24s.  a  week  refined  admission  to 
the  poor's  rolL  MacktnsU  v.  Campbell^  1892, 
29  &  L.  R  594. 

12.  Admiamon— Poverty*— The  Court  ad- 
mitted as  a  poor  litigant  a  man  who  earned 
87s.  a  week,  out  of  wliich  he  had  to  support 
himself,  his  wife,  and  a  family  of  four.  Pctter- 
«m  T.  LMithgaw  Police  Commn^  1888,  15  R 
826;  25  8.  L.R601. 

13.  A  dmiflfrion— Poverty— Bednction  of 
Deed  on  Gioimd  of  Prand— Hiuhaiid  and 
Wife  EarniTig  26b.  a  Week.— A  husband  and 
wife — earning,  along  with  one  of  their  chil- 
dren, 26s.  a  week — ^raised  an  action  of  reduc- 
tion of  a  deed  on  grounds  of  circumvention 
and  f orgeiy.  They  applied  for  admission  to 
the  poor's  roll,  and  got  a  report  of  probcUnlis 
ottuea.  BMf  in  view  of  the  special  nature  of 
the  case,  that  they  were  entitled  to  be  ad- 
mitted. M'GiU,  dtc.  V.  BdVe  Its,,  1876,  3  R 
427  ;  13  &  L.  R  278. 

14.  Admiiwioii  —  Poverty. — A  workman 
earning  31s.  6d.  per  week,  having  a  wife  and 
two  chOdxen  to  support,  with  £16  of  rent  to 
pay,  IS  not  entitled  to  the  benefit  of  the  poor's 
ToR  MaauikiU  v.  M'Leod,  1897,  24  R  999; 
34  a  L.  R  752;  5  S.  L.  T.  62. 

15.  AdmiflaLoii— Poverty.— Application  by 
a  man  earning  30a.  a  week  for  admission  to 
the  poor's  roll  refused  where  the  Court  was 
of  opinion  that  his  action  was  hopeless,  or  at 
all  events,  should  have  been  brought  in  the 
Small  Debt  Court.  Wright  v.  Kerr,  1890, 17 
R516;  27S.L.R408. 

1&  Admiflaon— Poverty.— Bemit  to  the 
reporters  on  the  prcbabiUe  eatua  in  the  case  of 
an  able-bodied  man  who  was  earning  20s.  per 
week,  but  had  four  children  all  under  eleven 
years  of  age  dependent  on  him,  refiued, 
Snaddon,  Petitioner,  1883,  20  S.  L.  R  648. 


17.  Admission- Poverty.--Where  a  hus- 
band suing  for  divorce  was  unable  to  pay  his 
wife's  expenses,  case  sisted  till  he  applied  for 
admission  of  himself  and  wife  to  poor's  rolL 
Milne  v.  Milne,  1885, 13  R  304 ;  23  S.  L.  B.  205. 

18.  Probabilis  causa  — Decree  of  Lord 
Ordinary  against  Applicant— Bedaiming 
Note. — In  a  divorce  the  husband  (reclaimer) 
was  ordered  to  pay  £50  for  his  wife's  ex- 
penses. He  failed  to  do  so,  and  after  con- 
siderable delay  moved  the  Court,  on  the 
ground  that  he  was  an  undischarged  bank- 
rupt and  unable  to  pay  the  sum,  to  sist 
process  in  order  that  he  might  endeavour 
to  be  put  upon  the  poor's  roll.  The  Court 
refiued  the  motion  and  the  reclaiming  note. 
Baton  V.  Paton,  1901,  9  S.  L.  T.  281. 

19.  Probabilis  causa— Beporters  eanally 
Divided  in  Opinion- A  8.  21st  November 
1842. — ^The  Court  admitted  an  applicant  to 
the  poor's  roll  in  a  case  in  which  the  reporters 
were  equally  divided  in  opinion  regarding  a 
probabilis  caiua  litigandi.  MarshaU  v.  N,  B. 
Bly.  Coy.,  1881,  8  R  939;  18  S.  L.  R  675. 
Drummond  v.  Fletcher  db  Coy.,  1889,  17  R  51 ; 
27  S.  L.  B.  37. 

20.  Probabilis  cansa— Beporters  eanally 
Divided. — Where  the  reporters  on  probabilis 
eatua  were  equally  divided  in  opinion  as  to 
the  relevancy  of  the  pursuer's  averments,  the 
Court  refused  an  application  for  the  benefit  of 
the  poor's  rolL  Ormond  v.  Henderson  d;  Sons, 
1897,  24  R  399;  34  S.  L.  R  323;  4  S.  L.  T. 
246.  Shanks  v.  Moderator  of  Reformed  Presby- 
terian Church,  1886,  13  R  749;  23  S.  L.  B. 
525.  Carr  v.  N,  B.  Bly.  Coy.,  1885, 13  R  113 ; 
23  S.  L.  B.  68.  Watson  v.  Callander  Coal  Coy., 
1888,  16  B.  Ill ;  26  S.  L.  R  61. 

21.  Probabilis  causa— B^port—Beview. 
— ^The  Court  will  not  review  a  decision  of  the 
reporters  on  probabilis  eatua  unless  it  be 
shown  that  there  has  been  a  miscarriage  of 
justice.  Mcintosh  v.  Bay,  1898,  25  R  899; 
35  S.  L.  R  700 ;  6  S.  L.  T.  11.  Bobeon,  1876, 
13  S.  L.  R  421. 

22.  Procednre— Foxm  of  Note  for  Bemit 
to  Beporters— A  8.  21st  December  1842.— 

In  a  note  craving  a  remit  to  the  reporters  on 
the  probabilis  causa  litigandi  the  petition  must 
state  the  nature  of  the  proposed  action  as  weU 
as  the  person  against  whom  it  is  to  be  brought. 
When  this  was  not  done,  the  Court  ordered  the 
note  to  be  amended.  Grant,  Petitioner,  1884, 
21  S.  L.  R  549. 
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23.  Procednre— Bemit.— The  Court  re- 
mitted to  the  reporters  prcbabiUs  causa  to 
inquire  whether  on  consideration  of  the  whole 
circumstances  an  applicant  should  be  admitted 
to  the  benefit  of  the  rolL  Key  v.  MackirUoth, 
1878,  5  B.  624 ;  15  S.  L.  R.  91.  Macfarlane, 
1884,  21  S.  L.  B.  677. 

24.  Procednre—Probabilifl  causa— Memo- 
rial to  Beporters — Conclnsioiis  of  Proposed 
Action. — ^A  litigant  upon  the  poor's  roll  stated 
to  the  reporters  prohabilis  causa  litigandiy  facts 
upon  which  she  proposed  to  raise  an  action 
against  the  defenders  for  wrongful  dismissal 
from  their  service.  They  granted  the  applica- 
tion. The  pursuer  then  raised,  on  the  same 
facts,  an  action  (1)  for  wrongful  dismissal, 
(2)  for  assault.  The  Court,  having  found  the 
case  averred  for  wrongful  dismissal  irrelevant, 
sisted  the  action  to  enable  the  pursuer  to 
submit  the  conclusion  for  assault  to  the  poor's 
roll  reporters.  Bdbson  v.  Hawick  S,  B.,  1900, 
2  F.  411 ;  37  S.  L.  B.  306. 


POSSESSION 

1.  Possession  for  Limited  Purpose  — 
Ultroneous  Use  of  Property— Interdict.— 
A  person  to  whom  papers  are  entrusted  for 
a  special  purpose  has  only  a  qualified  posses- 
sion for  that  purpose,  and  any  ultroneous  use 
of  them  made  by  him  is  an  infringement  of 
the  proprietary  rights  of  the  owner,  which 
will  render  him  liable  in  damages.  Against 
such  threatened  wrongful  use,  interdict  would 
be  granted.  Broum's  Trs,  v.  Hay,  1898,  26  B. 
1112;  35  S.  L.  B.  877  ;  6  8.  L.  T.  113. 


PBESOBIPTIOK 

See  ArrcitmenUj  Bills  of  Exchange,  Cautum, 
Evidence,  Fiskings,  Property, 

Computation  of  Tunc,  1, 2. 

CONDIOTIO  IHDBBITI,  8,  18. 

Implied  Gbant,  9. 
iktebbuptiok,  3-7. 
Light,  9. 

HiNOBITT,  2. 

nxgative,  7-14. 
Pbbsonal  Obliqatioh,  10, 11. 
PoBiTira,  15-81. 
Pbopebtt,  20-29. 

QUUTQUENNIAL,  32-84. 

Salmon,  30,  81. 


Bkzennial,  5 ;  and  see  Bills  o/BTDehange. 
Statutoby  Duty,  12. 
Tbiennial,  35-65. 
Vicennial,  66,  67. 
Wateb  Rights,  16, 18. 

1.  Compatation  of  Time. —In  estimating 
the  years  of  prescription  the  law  counts  from 
midnight  of  the  day  on  which  the  thing 
happened  up  to  midnight  of  the  correspond- 
ing date  so  many  years  afterwards.  Simpson 
V.  Marshall,  1900,  2  F.  447 ;  37  S.  L.  B.  314; 
7  S.  L.  T.  195. 

2.  Comimtatioii  of  Time— Minority— De- 
duction.— An  estate  was  conveyed  to  A.  in 
liferent  and  to  the  heirs  of  his  body  in  fee. 

A.  died  during  the  minority  of  his  two 
daughters  B.  and  C,  who  succeeded  as  heirs 
portioners.  In  an  action  of  declarator  of 
right  of  way  through  the  estate,  held  that  in 
computing  the  prescriptive  period^  the  years 
of  minority  of  B.  and  0.  subsequent  but  not 
prior  to  their  father's  death  fell  to  be  de- 
ducted. Black  V.  Mason,  1881,  8  R  497;  18 
S.  L.  R  319. 

3.  Xnteimption— Action  Asleep  for  Forty 
Years. — ^B.  used  arrestments  in  the  hands  of 
P.  of  money  due  to  S. ;  P.  raised  an  action 
of  MP.  in  1821.  The  action  was  allowed  to 
go  to  sleep.    It  slept  for  forty  years.    Then 

B.  awakened  it  and  lodged  a  claim.  Held 
that  the  alleged  debt  on  which  B.  founded 
suffered  prescription  by  the  action  having 
been  allowed  to  sleep  for  forty  years.  PiUans 
<k  Coy.  V.  SibbaUTs  Trs.,  1897  (O.  H.),  5  S.  L.  T. 
186. 

4.  Intermption— Oitatdon  by  Smnmons. 

— ^Prescription  runs  de  moTnento  in  foomentum, 
and  is  interrupted  by  service  of  a  summons 
at  any  time  on  the  last  day  of  the  prescriptive 
period.  Simpson  v.  MelvUle,  1899  (O.  H.),  6 
a  L.  T.  355. 

5.  Interruption— Citation  by  Summons 
—  Sexennial  Prescription  —  Bill  of  Ex- 
change.— Held  that  the  sexennial  prescrip- 
tion of  a  bill  of  exchange  was  interrupted 
by  service  of  an  action  laid  upon  the  bill, 
although  the  summons  in  the  action  was 
defective  in  so  far  as  it  did  not  libel  the  bilL 
[Note, — Leave  to  amend  the  summons  was 
granted.]  Bank  of  Scotland  v.  Fergusson  and 
Others,  1898,  1  F.  96 ;  36  S.  L.  R  98;  6 
8.  L.  T.  206. 

6.  Intermption— Lobs   of  Possession. — 

Held  that  prescription  was  interrupted  by 
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sn  arrangement  entered  into  between  the 
parties,  during  its  currency,  that  the  subject 
in  dispute  should  remain  under  the  control 
of  a  neutral  person.  Simpson  v.  Marshall^ 
1900,  2  F.  447  ;  37  S.  L.  R.  314;  7  S.  L.  T. 

7.  Iiitemiption—NegatiYe— Payment  of 
Interest  on  Bond— Proof— Acts,  1469,  c. 
28;  and  1474,  c.  54. — Payment  of  interest 
may  interrupt  the  prescription  of  a  bond, 
bat  must  be  proved  by  writing.  Kemutck  v. 
Kermack,  1874,  2  R  156  ;  12  S.  L.  B.  105. 

8.  NegatiTe— Gondictio  mdehitL  —  ff eld 
that  a  claim  for  repayment  of  feu-duties  and 
4»uBnalties,  made  in  error  at  intervals  during 
A  hundred  years,  was  excluded  outside  the 
period  of  long  prescription.  Edinburgh  Magis- 
iraU$  ▼.  Henoi'8  Tnut,  1900  (O.  H.),  7  S.  L.  T. 
371. 

9.  NegatiTe  —  Implied  Giant  — Light 
—  Serazance  of  Bnildings  by  Common 
Author.  —  The  owner  of  adjacent  building 
lots  sold  one  of  them  with  buildings  on  it 
to  a  purchaser  who  for  more  than  forty  years 
enjoyed  possession  with  unobstructed  lights. 
Hdd  that  a  disponee  of  the  second  plot  was 
entitled  to  build  up  his  neighbour's  lights; 
there  being,  in  the  opinion  of  the  Second 
Division  (Ld.  Justice-Clerk  Maodonald  and 
lid.  Trayner,  diuenting  Ld.  Moncreiff),  no 
power  to  acquire  a  negative  servitude  by 
prescription,  and  the  titles  reserving  to  the 
first  disponee  no  express  servitude  of  light. 
Inglis  V.  Clark,  1901,  4  F.  288;  39  S.  L.  R 
193;  9&L.T.  328. 

IOl  Negative  —  Personal  Obligation.  — 
An  antenuptial  contract  was  entered  into  in 
1825.  In  1827  the  spouses  granted  the  wife's 
father  a  letter  of  restriction  of  their  rights. 
In  1842  the  father  died,  and  in  1845  his  son 
and  representative  paid  the  provisions  in  full. 
In  1870  the  son  having,  as  he  alleged,  recently 
dieoovered  the  letter  of  1827,  raised  an  action 
of  reduction  and  repetition  of  the  sums  paid 
in  ezoesa.  Hdd  that  the  obligation  in  the 
letter  was  not  barred  by  prescription.  Fowler 
▼.  ifodbnuM,  1872,  9  S.  L.  R.  379,  off.  (H.  L.) 
1874,  11  &  L.  R  485. 

11.  Hegattre  —  Personal  Obligation.  — 
HM  that  a  personal  obligation,  undertaken 
by  a  profprietor  binding  himself,  his  heirs  and 
soeeessors  in  lands,  to  make  the  upkeep  of  a 
chmncli,  Ac.,  a  real  burden  upon  the  lands, 
liad    fallen    by   the    negative    prescription. 


Pearson  v.  Malachi,  1892, 20  R.  167 ;  30  S.  L.  R 
161. 

12.  Negative— Statutory  Duties— Inters 
ference  with.  —  No  length  of  contrary  use 
can  be  pleaded  against  statutory  trustees 
exercising  their  statutory  rights.  Ellic^s 
Trs.  V.  Caledonian  Canal  (hmmrs.,  1904,  6  F. 
325 ;  41  S.  L.  R  260  ;  11  S.  L.  T.  620.  Cf.  No. 
31. 

13.  Negative— Teind— Over-payment. — 

Held  that  claims  by  heritors  lor  relief  from 
over-payment  of  teinds  were  cut  off  by  the 
long  negative  prescription.  GampbeWs  Trs.  v. 
Sinclair,  1878  (H.  L.),  5  R  119;  15  S.  L.  R 
522.  Earl  of  Fife  v.  Duff,  1887,  15  R  238 ; 
25  S.  L.  B.  195. 

14.  Negative— Trust— Glaim  against  Be- 
presentative  of  Trustee.— A  claim  against 
the  representative  of  a  trustee  for  a  sum 
alleged  to  be  due  under  the  trust  is  not  a 
claim  of  trust  accounting,  but  of  debt,  and 
the  negative  prescription  is  a  good  answer  to 
it.  Murray  v.  Mackenzie,  1897  (O.  H.),  34 
S.  L.R571;  4  S.  L.  T.  231. 

15.  Positive  —  Application  —  Suldects 
extra  commerdum  —  Mora  —  Presbytery 
Records  —  Title  to  Sue.  —  In  an  action 
brought  by  the  Presbytery  of  Edinburgh 
against  the  University  of  Edinburgh  to  re- 
cover certain  records  of  the  Presb3rtery  of 
Edinburgh  which  were  all  prior  in  date  to 
1603,  and  which  had  been  in  the  possession  of 
the  University  since  1697,  objected  that  the 
pursuers  were  barred  from  insisting  in  the 
action  by  prescription.  Held  that  the  records 
being  those  of  one  of  the  established  courts  of 
the  country,  were  extra  commerdum,  and  that 
accordingly  the  pursuers  were  not  barred  by 
prescription.  Presbytery  of  Edinburgh  v.  Uni- 
versity of  Edinburgh,  1890  (O.  H.),  28  S.  L.  R 
567. 

16.  Positive— Artificial  Stream— Riirbt 
of  Lower  Heritor  to  prevent  Abstraction 
of  Water. — Has  a  lower  heritor  by  use  for 
the  prescriptive  period  a  title  to  object  to 
abstraction  of  water  from  an  artificial  stream  f 
Heggie  v.  Naims,  1882,  9  R  704 ;  19  S.  L.  R 
473. 

17.  Positive  —  Measure  of  Ri^t— Ab- 
straction of  Water  from  Stream- Tantum 
prescriptum  quantum  possessum.— Rights 
acquired  by  prescription  are  measured  in 
extent  by  use  or  possession.     So,  where  a 
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riparian  proprietor  had  been  withdrawing 
water  from  a  stream  by  means  of  a  lade 
and  sloioes  during  the  period  of  prescription, 
— held  that  the  quantity  of  water  drawn  off 
and  not  the  quantity  which  his  lade  was 
capable  of  drawing  off  was  the  measure  of 
his  right.  Earl  of  Kintore  v.  Pirie  <k  Sons, 
1902,  5  F.  818;  40  S.  L.  R  210;  10  S.  L.  T. 
485. 

18.  PositiYe  —  Gondictio  indebiti — Gon- 
tinned  Payment  in  Exror— Title— Heirs 
of  EntaiL — For  about  one  hundred  years  suc- 
ceeding heirs  of  entail  in  possession  of  lands 
astricted  to  an  adjacent  mill  paid  to  the  owner 
a  yearly  tribute  fixed  by  a  predecessor  as  a  com- 
mutation of  the  multures  due.  The  obligation 
to  pay  never  having  been  properly  imposed  as 
a  burden  on  the  estate,  held  that  succeeding 
heirs  of  entail  were  free.  Lard  Sem/pill  v.  Leith 
Hay,  1903,  5  F.  868;  40  S.  L.  B.  658;  11 
S.  L.  T.  95. 


19.  Positive— Lobs 
Water. — Rights  acquired  by  prescriptive  pos- 
session may  be  lost  by  non-use  during  forty 
years.  Here  it  was  a  question  of  water  rights. 
Hunter  <k  Aikenhead  v.  Aitken,  1880,  7  R.  510 ; 
17  S.  L.  R.  319. 

20.  Positive— Property— Possession— Ex 
facie  valid  Irredeemable  Title— Convey- 
ancing Act»  1874^  sec.  34— Decree  of  Adju- 
dication. —  Held  that  a  decree  of  adjudica- 
tion upon  which  an  Instrument  of  Sasine  was 
ezpede  and  duly  recorded,  and  a  charter  of 
confirmation  did  not  constitute  an  '*  ex  facie 
valid  irredeemable  title ''  within  the  meaning 
of  sec.  34  of  the  Conveyancing  Act,  1874. 
HinJton,  dx.  v.  ConneWi  Tn.,  1883, 10  R  1110  ; 
20  S.  L.  R.  731. 

21.  Positive— Property— Title— Ex  flEtcie 
Nullity. — Held  that  a  disposition  of  heritage 
executed  in  1836  by  one  notary  before  four  wit- 
nesses was  null  a&  imiixo,  and  could  not  form 
a  title  on  which  prescription  could  proceed. 
Does  the  ratification  of  a  deed  ab  initio  null 
make  the  deed  a  sufficient  title  on  which  to 
found  prescription?  Qlm  v.  SccM  Truttee, 
<kc^  1881,  9  R.  317  ;  19  a  L.  R  201. 

22.  Positive  —  Property  —  Title  —  Act 
1617,  c.  12— Conveyancing  Act»  1874,  sec. 
34  —  £z  flEtcie  valid  Title  —  Reference  to 
Former  Titles. — Prescriptive  possession  of 
land  on  an  ex  fade  valid  title  absolutely  ex- 
cludes inquiry  into  earlier  titles,  even  although 
the  infeftment  refers  to  these  earlier  titles 


which,  on  examination,  disclose  that  the  in- 
feftment flowed  from  one  non  habente  potestatem, 
Fraeer  v.  Ld.  Lovat,  1898,  25  R  603 ;  35  S.  L.R 
471 ;  5  S.  L.  T.  333.  Of.  Simpson  v.  Marshall, 
1900,2F.447;  37S.L.R319;  7S.L.T.195. 

23.  Positive  —  Property  —  Possession— 
**  Parts  and  Pertinents  "  —  Conveyancing 
Act^  1874,  sec.  ^—Held  that  the  twenty 
years'  prescription  introduced  by  the  above 
Act  is  applicable  to  cases  of  acquisition  of  a 
right  of  property  in  parts  and  pertinents  by 
prescription.  Buchanan  d:  Geils  v.  Lord  Advo- 
cate, 1882,  9  R  1218 ;  19  S.  L.  R  842. 

24.  Positive— Property— Title  to  Lands 
— Possession. — ^The  St.  Andrews  University 
designed  for  the  minister  of  St.  Leonard's  in 
1827  a  portion  of  certain  lands  as  glebe.  No 
infeftment  followed  and  no  possession  by  the 
minister,  the  University  making  pajrments 
"  for  manse  and  glebe."  In  1854,  by  a  con- 
tract of  excambion  agreed  to  by  the  minister 
of  St.  Leonard's,  the  lands  first  designed  as 
glebe  were  exchanged  for  others.  Here  again 
no  possession  by  the  minister  followed,  nor 
was  infeftment  taken.  In  1904  held  that  the 
minister  had  lost  his  claim  to  the  lands  by 
the  adverse  possession  of  the  University  on  a 
competent  title.  Wallace  v.  St  Andrews  Uni- 
versity, 1904,  6  F.  1093 ;  41  S.  L.  R  812 ;  12 
a  L.  T.  240. 

25.  Positive— Property— Barony  Title- 
Progress  of  Titles— Mines  and  Minerals- 
Coal  under  the  Sea. — ^Prescriptive  possession 
of  coal,  under  lands  held  on  a  barony  title, 
will  give  the  vassal  a  right,  not  only  to  the 
coal  under  the  lands  themselves,  but  to  coal 
under  the  sea  ex  adverso  of  the  lands ;  unless 
the  title  be  a  bounding  title.  A  was  owner 
of  three  separate  adjacent  estates,  X,  Y,  Z. 
X  and  Y  were  held  together  under  a  barony 
title  dated  1651.  Z  was  held  on  a  barony 
title  dated  1711.  The  titles  of  X  said  nothing 
about  coal;  those  of  Y  conveyed  coal  infra 
Jluxum  maris;  those  of  Z  contained  a  disposi- 
tion of  coaL  For  more  than  forty  years  A. 
worked  the  coal  under  the  sea  ex  adverso  of  X. 
Held  in  Court  of  Session,  but  doubted  in  House 
of  Lords,  (1)  that  his  barony  title,  plus  pre- 
scriptive possession,  entitled  him  to  the  coal 
ex  adverso  of  X;  (2)  that  the  possession  of 
coal  ex  adverso  of  X  did  not  justify  his  work- 
ing coal  under  the  sea  ex  adverso  of  Y,  because 
Y's  was  a  bounding  title,  excluding  any  right 
to  work  coal  below  low-water  mark;  (3)  that 
the  possession  ex  adverso  of  X  did  not  justify 
working  ex  adverso  of  Z,  because  Z  and  X 
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were  not  part  of  the  aame  barony.  lVemy9^$ 
Tn,  ▼.  Lord  Advocate,  1896,  24  R  216 ;  34 
S.  L.  R.  216 ;  4  S.  L.  T.  194;  1899  (H.  L.),  2 
F.  1 ;  36  S.  L.  B.  977 ;  7  S.  L.  T.  172. 

26.  Positiye—Propeirty— Bounding  Title— 
PutB  and  Pertinents.  —  Prior  to  1855  the 
several  flats  of  which  a  tenement  was  com- 
posed were  held  by  separate  proprietors,  but 
in  that  year  the  whole  building  became 
vested  in  8^  under  an  instrument  of  sasine 
in  his  favour,  "with  the  whole  parts,  per- 
tinents, and  privileges''  of  the  several  flats. 
Upon  a  back-green  adjoining  the  tenement 
were  offices  which  had  been  used  prior  to 
1865  by  the  tenants  of  the  flats.  This  use 
was  continued  till  1864,  when  S.  erected  a 
aaloon  on  the  back-green,  and  possessed  till 
1897  without  disturbance.  Held  that  S.'s 
title,  as  explained  by  his  possession,  included 
the  mUum  on  which  the  saloon  was  built. 
Cocpa's  Tn.  v.  SUiriei  Tn,,  1898,  25  B.  1160 ; 
35  &  L.  R  897. 

27.  Positiye— Property—Bounding  Title. 
— A.  conveyed  a  portion  of  his  lands  extend- 
ing to  *712  of  an  acre,  and  shown  on  a  plan 
which  accompanied  the  disposition,  to  B. 
He  thereafter  conveyed  the  remaining 
portion  of  the  lands  to  C,  but  expressly  ex- 
cepting the  conveyance  to  B.  Hdd  that  O.'s 
was  a  bounding  title,  and  that  he  could  not 
acquire  by  prescription  any  portion  of  the 
lands  excepted.  N.  B,  Rly,  Coy,  v.  HiUton, 
1896,  23  R  522 ;  33  S.  L.  R.  357  ;  3  S.  L.  T. 
282. 

"SBl  Positive— Property— Title— Glebe— 
Fomidation  for  Prescription — Besolntion 
of  Ptesliytery  to  Convey  ^lehe.— In  1756 
a  presbytery  resolved  to  convey  to  a  heritor 
at  a  stipulated  rent  or  feu-duty  the  ground 
forming  a  glebe  which  lay  in  a  situation  in- 
coovenient  for  the  minister  of  the  parish. 
Xo  deed  of  conveyance  was  ever  executed. 
In  1884  the  minister  of  the  parish  and  the 
pieabytery  sought  to  vindicate  the  glebe 
from  the  heir  of  the  heritor,  who  pleaded 
prescriptive  right.  HM,  assuming  the 
validity  of  the  plea  if  there  had  been  a  deed 
at  ocmveyanoe,  that  a  mere  resolution  of  the 
pieabytcay  to  grant  a  title  was  not  a  good 
fomidation  for  prescription.  Bain  v.  Qrant, 
1884  (O.  H.X  22  8.  L.  R  132. 

89.  PositlYe— Property— Title— Oharter 
of  Bayal  Bmi^— Harbour. — A  charter  of  a 
Boyal  Burgh  is  a  title  on  which  a  right  of 
port  and  harbour  may  be  prescribed.    Mae- 


pherwn   v.    Mackmsde,   1881,    8  B.    706;    18 
S.  L.  R  503. 


30.  PoaitlYe— Salmon  Fishings.— A  right 
of  salmon  fishing  is  an  estate  in  land,  and 
possession  for  twenty  years  constitutes  pre- 
scriptive possession.  Ogdon  v.  Stewart,  1896 
(EL  L.),  23  R  16 ;  33  S.  L.  R  516 ;  3  S.  L.  T. 
332. 

31.  PositiYe— Long— Salmon  Fishing— 
OndYes- Begnlation  by  Oommissioners— 
Salmon  Fisheries  Acts,  1862  and  1868,  Sched. 
F. — Held  that  long-continued  possession  of 
a  cruive  in  a  salmon  river  will  not  entitle 
the  proprietor  to  disregard  an  order  by  the 
Ck>mmi8sioners  acting  under  the  Salmon 
Fisheries  Acts,  calling  on  him  to  bring  his 
cruive  into  line  with  the  regulations  published 
by  the  Commissioners  from  time  to  time. 
Dvke  of  Fife  v.  George,  1897,  24  R  549;  34 
S.  L.  R  440;  4  S.  L.  T.  309. 

32.  Quinanennial  —  Act  1669,  c.  9  — 
DeiKMit.  —  Deposits  are  not  "  bargains  re- 
lating to  moveables  or  sums  of  money"  in 
the  sense  of  the  Act  of  1669,  c.  9,  and 
questions  relating  to  deposit  can  be  proved 
prout  de  jure  after  the  lapse  of  five  years. 
Taylor  v.  Nisbet,  1901,  4  F.  79 ;  39  S.  L.  R 
83. 

33.  Quinanennial- Act  1669,  c.  9— Mnl- 
tnres. — ^A  pursuer  for  arrears  of  multiues 
allowed  proof  by  writ  or  oath  of  the  sums 
alleged  due  prior  to  the  five  years  before 
raising  his  action.  Edinburgh  Magie.  v. 
Edinbwrgh  United  Breweries  Coy.,  1903,  5  F. 
1048 ;  40  S.  L.  R  666 ;  11*S.  L.  T.  105. 


34.  tjuiuiiiieiunial- Atst  1669,  c.  9— Bent 
— Bemoval  firom  Lands.— The  Act  of  1669, 
c.  9,  is  not  to  be  extended  beyond  the  case 
to  which  it  expressly  applies.  So  where  a 
tenant's  lease  expired  in  1884,  but  he  con- 
tinued in  possession  of  the  subjects  as  life- 
renter,  held  that  a  plea  of  prescription  could 
not  be  maintained.  Johnston's  Execuirices  v. 
Johnston,  1897,  24  R  611 ;  34  S.  L.  R  466 ;  4 
S.  L.  T.  332. 


85.  Triennial— Act  1579,  c  83— Accoimt 
Current. — Held  that  an  account  between  a 
cattle-dealer  and  a  &rmer  —  debiting  the 
price  of  cattle,  &c,,  sold  by  the  dealer  to  the 
farmer,  and  crediting  the  price  of  cattle,  4&c., 
bought  by  the  dealer  from  the  farmer — was 
a  merchant's  account,  and  not  an  account 
current,  and  that  the  Act  1579,  c  83,  applied. 
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BaUMor's  Trs.  v.  Honeyman,  1892,  19  R  903 ; 
29  S.  L.  R  780. 

36.  Trieimial  —  OontinnoiiB  Account  — 
Change  in  Mode  of  Payment.— A  miller 
supplied  food  staffs  to  a  stable-keeper  be- 
tween the  years  1884  and  1900.  In  1895  a 
balance  of  £800  was  brought  out  against  the 
buyer  and  claimed  by  the  seller.  Thereafter 
the  parties  seemed  to  have  begun  dealing  on 
a  new  footing,  for  monthly  accounts  were 
rendered  (and  settled)  for  the  stuffs  supplied 
after  that  date.  Held  that  the  triennial  pre- 
scription applied  to  the  account  prior  to  1895. 
Chridiion  v.  KnowleSy  1901, 3  F.  480 ;  38  S.  L.  R 
395  ;  8  S.  L.  T.  429. 

37.  Triennial  ~  Account  Current — Act 
1579,  c.  83. — ^The  plea  of  triennial  prescrip- 
tion does  not  apply  to  an  account  current 
between  merchants.  M*Kinlay  y.  WiUon, 
1885, 13  R.  210;  23  S.  L.  R.  134. 

38.  Triennial  —  Account  —  Fictitious 
Entries  in  Accounts. — The  triennial  pre- 
scription is  not  elided  by  making  fictitious 
entries  in  an  account  current  to  extend  it 
to  within  three  years  of  the  date  of  action. 
Aytoun  v.  StoddaH,  1882,  9  R  631  ;  19  S.  L.  R 
402. 

39.  Triennial— Account  for  Joiner  and 
Similar   Work— Balance   of  Account.— A 

mason  and  a  joiner  had  accounts  against  each 
other,  that  of  the  joiner  being  the  larger.  He 
received  a  payment  from  the  mason,  and 
giving  him  credit  for  the  cross-account  (the 
accuracy  of  which,  however,  he  disputed,  and 
reserved  his  right  to  challenge),  a  balance  of 
£186  was  brought  out  in  favour  of  the  joiner. 
He  suing  for  it  at  the  end  of  twenty  years, — 
held  that  the  triennial  prescription  applied. 
Gordon  v.  Ford  d  Son,  1902,  39  S.  L.  R  706 ; 
10  S.  L.  T.  120. 

40.  Triennial— "Merchant's  Accounts"— 
Wholesale  Dealer^s  Account  for  Small- 
wares— Act  1579,  c.  83— Debts  Recovery 
(Scotland)  Act»  1867.— ^e^^  that "  merchant's 
accounts"  in  the  Debts  Recovery  Act  had  a 
wider  signification  than  in  the  Act  of  1579, 
and  questioned  whether  an  account  for  small- 
wares  between  wholesale  dealers  in  England 
and  Scotland  falls  under  the  triennial  pre- 
scription. Sandys  v.  Lowdeii  db  Eowe,  1874, 
2  R  (J.)  7 ;  3  Coup.  43 ;  11  S.  L.  R.  104. 

41.  Triennial— Tradesman's  Account— 
Continuity. — ^A  joiner's  account  ran  continu- 


ously from  1876  to  1886.  In  the  first  year 
was  an  entry  of  £350  for  work  done  upon  a 
building,  and  the  entries  thereafter  were  for 
small  jobs  amounting  in  all  to  £3,  9s.  7d. 
Held  that  the  account  was  not  separable  into 
two  parts— the  £350  and  the  £3,  98.  7d.— and 
a  plea  of  prescription  of  the  former  sum  re- 
pelled.  Boss  v.  CotMs  Exrx,,  1888, 16  R  224; 
26  S.  L.  R.  131. 

42.  Triennial— Tradesman's  Account  — 
Gk>ods  Furnished  and  Cash  Advanced — 
Act  1579,  c.  83. — ^An  action  was  raised  for 
payment  of  a  balance,  consisting  of  cash  ad- 
vances, due  on  a  tradesman's  account  partly 
for  goods  furnished  and  partly  for  cash  ad- 
vanced. The  debtor  was  credited  in  the 
account  with  certain  payments  which  left 
nothing  but  the  cash  balance  due.  Held  that 
the  triennial  prescription  did  not  apply.  Mae^ 
laren  v.  Bradly,  1874,  2  R  185 ;  12  S.  L.  R  141. 

43.  Triennial  —  Mandate  —  Mercantile 
Agency. — A  mercantile  agent's  account  for 
commissions  held  not  to  fall  within  the  scope 
of  the  Act  1579,  c.  83.  Broim  v.  Brown,  1891, 
18  R.  889 ;  28  S.  L.  R  700. 

44.  Triennial  Prescription— Application 
— Mandate — Stat.  1579,  c.  83.— The  triennial 
prescription  does  not  apply  to  a  claim  arising 
out  of  the  contract  of  mandate.  Grant  v. 
Flmdng,  1881,  9  R  257  ;  19  S.  L.  R  190. 

46.  Triennial— Aliment  of  Illegitimate 
Child. — Held  that  an  account  for  aliment  as 
averred  on  record  was  a  continuous  account, 
and  not  one  for  a  series  of  separate  quarterly 
payments,  and  that  the  triennial  prescription 
did  not  apply.  Bracken  v.  Blasquez,  1891,  18 
R  819 ;  28  S.  L.  R  632. 

46.  Triennial — Aliment. — ^A  claim  for  ali- 
ment for  a  currency  of  years  is  a  continuous 
account  on  which  prescription  does  not  begin 
to  run  until  its  close,  unless  there  has  been 
an  agreement  that  each  year's  aliment  shall 
be  treated  separately.  IVhyte  v.  OrighJton^s 
Trs.,  1896  (O.  H.),  3  S.  L.  T.  236. 

47.  Triennial  Limitation  —  Aliment. — 
Where  aliment  is  furnished  to  a  minor  ex  eon- 
tradu,  or  quasi  ex  contractu,  the  Act  1679,  o.  83, 
apphes,  such  furnishings  being  held  to  fall 
under  the  words  ''men's  ordinaries."  But 
when  the  aliment  is  given  either  ex  pietate  or 
on  the  footing  of  negotiorum  gestor  the  pre- 
scription does  not  apply.  Longmuir  v.  Long- 
muir,  1893  (O.  H.^  1  S.  L.  T.  143. 
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48.  Triennial— Azchiteet's  Account.— An 
architect's  acooont  is  subject  to  the  triennial 
preecription.  Fairlie  v.  Earl  of  Breadalbane, 
1894  (O.  H.),  1  S.  L.  T.  601. 

48.  Triennial— Gonunflrcial  Agreement— 
GoD.tnu!t  of  Service. — ^An  agreement  between 
a  wood  merchant  and  his  brother  provided 
that  the  brother  should  serve  as  manager, 
Teceiving  (1)  salary ;  (2)  allowance  for  rent 
of  a  house ;  (3)  one-fourth  the  profits  of  the 
business.  In  an  action  by  the  brother  for 
an  accounting  for  his  share  of  the  profits,  hdd 
that  the  Act  1579,  c.  83,  did  not  apply  to  the 
contract.  Alliton  v.  Alliwn's  Trs.,  1904,  6  F. 
496  ;  41  S.  L.  R  501  ;  12  S.  L.  T.  33. 

50l  Triennial  — Berrant's  Fees— Pablic 
QiBeial- Written  Obligation— Act  1579,  c. 
83. — HM  that  arrears  of  salary  to  an  official 
in  the  employment  of  a  municipal  corporation 
proocribe  under  the  Act  1579,  c.  83.  NeiUon 
▼.  Faikirk  Magu.,  1899,  2  F.  118 ;  37  S.  L.  R. 
71  ;  7  S.  L.  T.  228. 

5L  Triennial— Wages— Act  1579,  c  83. 
— In  an  action  raised  by  a  son  against  his 
father  for  payment  of  wages,  held  that  the 
Act  of  1579  applied,  although  the  defence  set 
up  was  of  such  a  nature  as  to  exclude  the 
idea  of  payment  having  been  made.  Miller  v. 
MUUr,  1898,  25  K  995 ;  35  8.  L.  B.  769;  6 
a  L.  T.  57. 

S8.  Triennial  —  Interniption  —  Pnnniit 
within  Three  Yean— Act  1579,  c.  83.— A 
daim  made  in  a  competent  action  for  payment 
of  a  debt  will  interrupt  the  currency  of  pre- 
scription under  the  statute  1579,  o.  83,  al- 
though the  pursuer  may  not  have  obtained 
decree.  In  an  action  for  payment  of  a  debt 
more  than  three  years  from  its  date,  the  pur- 
suer pleaded  that  prescription  had  been  inter- 
rupted by  the  decree  of  a  foreign  court.  This 
decree  and  its  effects  as  interrupting  pre- 
scription being  challenged,  the  Court  cUlowed 
proof  on  both  heads.  Stock  Journal  Coy,  v. 
ClftietdaU  Horse  Coy,,  1898,  25  B.  1016 ;  35 
&L.B.  799;  6S.L.T.  67. 

58.  Triennial— Xntexraptioii— Spirit  Mer- 
diant'a  Account— Illegal  Entries— Sale  of 
Qpirits  Act^  1750. — ^The  only  entries  within 
three  years  of  suing  on  an  account  for  groceries 
were  entries  for  spirits  supplied  in  small 
quantities.  Hdd  that  such  entries  were  struck 
at  bj  the  Act  of  1750  and  could  not  be  looked 
at.  Maqphermm  v.  Jamiewn,  1901,  4  F.  218; 
39  &  L.  R  ir»0  ;  9  S.  L.  T.  279. 


54.  Triennial — Debt— Oonstitntion  and 
Besting-Owing.  —  Where  the  triennial  pre- 
scription applies  in  a  case  of  debt,  the  creditor 
shall  have  no  action  except  he  prove  the  rest- 
ing-owing  as  well  as  the  constitution  of  the 
debt,  and  prove  it  by  the  writ  or  oath  of  his 
opponent.  Deans  d:  Moore  v.  Melvm,  1897 
(O.  H.),  4  S.  L.  T.  292. 

55.  Triennial— Duty  of  Executor  to  Plead 
Triennial  Prescription. — Bules  as  to  the 
duty  of  an  executor  to  plead  triennial  pre- 
scription where  accounts  (1)  had  prescribed 
before  death  of  testator,  and  (2)  though  cur- 
rent at  death  had  prescribed  before  payment. 
Judgment  of  Court  of  Session  (1873, 10  S.  L.  R. 
353)  affirmed  (H.  L.).  Fraser  v.  Lord  Lovaty 
1875,  12  S.  L.  R  399. 

56.  Triennial— Exclusion  of  Act  1579,  c. 
83— Fault  of  Defender.— A  defender  held 
barred  from  pleading  the  Act  1579,  o.  83, 
where  bis  fault  had  occasioned  the  pursuer's 
delay  in  bringing  his  action.  Caledonian  Ely, 
Coy,  V.  Chisholm,  1886, 13  R  773 ;  23  S.  L.  R 
539. 

57.  Triennial— Beference  to  Oath— Oatk 
of  Two  Parties — Competency.— Where  a 

reference  has  been  made  to  the  oath  of  two 
parties,  reference  to  the  oath  of  one  of  whom 
is  incompetent,  held  that  the  reference  cannot 
competently  be  sustained  quoad  the  other. 
Bertram  d:  Coy,  v.  Stewards  Trs.^  1874,  2  R. 
255  ;  12  S.  L.  R  156. 

58.  Triennial  —  Beference  to  Oath  of 
Party— Oath  of  Party's  Manager— Act 
1579,  c  83. — Reference  to  the  oath  of  **his 
party"  under  the  Act  1579,  o.  83,  held  not 
to  include  the  oath  of  the  party's  manager. 
Bertram  d;  Coy,  v.  Stewart's  Trt.,  1874,  2  R  255 ;. 
12  S.  L.  R  156. 

59.  Triennial— Proof— Writ— Oath— Be- 
fbrence  to  Oath  of  Married  Woman.— He^ 
that  a  letter  which  did  not  expressly  refer, 
but  which  might  be  construed  as  referring  ta 
a  debt  due  by  the  defender,  was  not  a  sufficient 
writ  to  elide  the  triennial  prescription.  0&- 
servatums  {per  Ld.  Young)  on  the  reference  to 
the  oath  of  a  married  woman.  Mitchells  v. 
Moultrys,  1882,  10  R  378 ;  20  S.  L.  R  263. 
(Fiske  V.  Walpole,  1860,  22  D.  1488  dis- 
tinguished.) 

60.  Triennial— Written  Obligation— Ap- 
pointment of  Law-Agent  to  Tmst— Record 
of^  in  Sedenmt  Book. — Where  the  appoint- 
ment of  a  law-agent  to  a  trust  was  recorded 
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in  a  minute  duly  entered  in  the  trust  sederunt 
book,  held  that  the  Act  1579,  c.  83,  did  not 
apply.  Millar,  Walker  d:  Millcur  v.  Brodie^ 
Trs,,  1902,  4  F.  846;  39  a  L.  B.  661;  10 
a  L.  T.  99. 

61.  Trieimial  —  Written  Oldigatioii — 
Written   Offer— Verbal  Acceptance. —A 

claim  on  a  written  offer  to  execute  furnish- 
ings, verbally  accepted,  and  acted  on,  held  not 
to  be  founded  on  a  written  obligation  in  the 
sense  of  the  Act  1679,  c.  83,  and  therefore 
subject  to  the  triennial  prescription.  Chalmers 
Y.  JValker,  1878,  6  R  199 ;  16  a  L.  R  119. 

62.  Triennial— Written  Obligation— Act 
1579,  c,  83. — Held  that  a  contract  of  employ- 
ment proved  by  writing  (a  written  request  to 
a  law-agent  to  do  work  and  his  acceptance  of 
the  employment  by  writing)  constituted  a 
''written  obligation  "  in  the  sense  of  the  Act 
1679,  c.  83,  and  that  the  triennial  prescription 
did  not  apply.  Jackson  v.  Broatch^  1900,  2  F. 
968 ;  37  a  L.  R.  707 ;  8  S.  L.  T.  30. 

63.  Triennial— Written  Obligation  ^-Ex- 
tension by  Consent— Statute  1579,  c.  83.— 
Held  that  the  triennial  prescription  excluded 
a  claim  for  hire  of  railway  waggons — unless 
proved  by  writ  or  oath — after  the  expiry  of  a 
written  agreement  by  a  railway  company  to 
supply  waggons  for  five  years.  Observations 
on  the  kind  of  written  obligation  which  would 
exclude  the  statute,  and  how  the  same  could 
be  extended.  N.  B,  Ely,  Coy,  v.  Smith  Sligo, 
1873,  1  R.  309 ;  11  S.  L.  R  197. 

64.  Triennial— Written  Obligation— Act 
1579,  c.  83. — Held  that  a  blank  form  in  the 
following  terms — "B.  will  please  give  the 
bearer  sacks  which  we  hereby  agree  to 
hire  upon  the  above  condition"  when  filled 
up  and  signed  constituted  a  "  written  obliga- 
tion,'' and  that  the  above  Act  did  not  apply. 
Ghisholm  v.  Robertson,  1883,  10  R  760;  20 
a  L.  R  496. 

65.  Triennial  —  Written  Obligation  — 
Official  Minutes.  —  Held  that  the  minutes 
of  a  town  council  voting  the  appointment  of 
an  ofScial  do  not  form  a  ''  written  obligation  " 
in  the  sense  of  the  Act  1679,  o.  83.  Neilson 
V.  Falkirk  Magis.,  1899,  2  F.  118 ;  37  a  L.  R 
71 ;  7  S.  L.  T.  228. 

66.  Vicennial— Betoured  Decree  of  8er- 
Tice— Action  to  Reduce  after  Fifty-six 
Years— Averment  of  Fraud— Statute  1617, 
C.  13. — ^An  action  to  reduce  a  retoored  decree 


of  service,  after  the  lapse  of  fifty-six  years,  on 
averments  that  the  person  served  was  not  the 
true  heir  and  that  the  service  had  been  fraudu- 
lently obtained,  held  barred  by  the  vicennial 
prescription.  Bocca  v.  Ca;Uo*s  Trs,^  1876,  4  B. 
70  ;  14  a  L.  R  40. 

67.  Vicennial  Limitation  —  Act  1669, 
c.  9 — Loan. — The  pursuer  of  an  action  for 
the  recovery  of  a  loan  founded  on  a  written 
receipt  of  the  money  by  the  defender  in  which 
it  was  declared  to  be  a  loan.  The  receipt  was 
dated  more  than  twenty  years  back.  The 
pursuer  averred  that  during  that  period  pay- 
ments had  been  made  to  account.  The  Lord 
Ordinary  allowed  the  pursuer  to  lodge  a 
minute  of  reference  to  the  defender's  oath. 
Ttmibuirs  Exrx,  v.  TurnbtdTs  Exr.,  1903  (O.  H.), 
11  a  L.  T.  120. 
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See  Evidence, 

1.  Ghildbearing.  —  No  presumption  exists 
as  to  the  age  at  which  a  woman  shall  be  held 
past  childbearing.  OoUan's  Trs.  v.  Booth,  1901, 
3  F.  1036 ;  38  S.  L.  R  762 ;  9  a  L.  T.  121. 
Anderson  v.  Ainslie,  1890,  17  R  337;  27 
S.  L.  R.  276.  Wiliiamson  v.  WiUiamson^s 
Trs^  1881  (O.  H.),  19  a  L.  R.  276. 

2.  Ghildbearing.  —  While  assuming  that 
there  is  no  legal  presumption  as  to  child- 
bearing,  the  Court  held  (without  evidence) 
that  a  woman  of  seventy  years  was  past  child- 
bearing.  De  la  Ghavmeite^s  Trs,  v.  De  la  Chau- 
meUe,  1902,  4  F.  746 ;  39  S.  L.  R  624;  10  S.  L. 
T.  3.  See  M'Pherson's  Trs,  v.  HiU,  1902,  4  F. 
921 ;  39  a  L.  R  667 ;  10  S.  L.  T.  143. 

3.  Contract  —  Performance  —  Building 
Restriction  —  Plan  —  Loss  of— Deviation 
from. — ^A  feu-charter  provided  for  the  erec- 
tion of  buildings  conform  to  relative  plan. 
Buildings  were  erected,  and  sixty  years  after- 
wards a  tenant  proposed  to  make  alterations 
upon  one  of  them.  The  plan  was  lost.  Held 
that  there  was  a  presumption  that  the  build- 
ings had  been  erected  in  conformity  with  the 
plan,  and  that  the  feuar  must  justify  his 
proposed  alterations.  Sutherland  v.  Barbour^ 
1887,  16  R  62 ;  25  S.  L.  R  66. 

4.  Payment  of  Debt  by  Third  Party- 
Father  and  Son. — ^There  is  a  presumption 
that,  when  a  third  person  comes  forward  and 
pays  a  debt   he  pays  it  with  the  debtor's 
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money,  even  although  the  debtor  and  the 
payer  are  son  and  father.  WeUh  ▼.  WeMs 
Tn,,  1878,  6  R.  542;  15  8.  L.  B.  291. 


5.  Life— FteemnptLaii  of  Life  Limitation 
Act^  1881— ApiilicatioiL— ^02(£  that  the  Pre- 
sumption of  Life  Limitation  Act,  1881,  does 
not  apply  to  the  estates  of  persons  who  have 
never  been  in  Scotland.  Raijiha'tt^  v.  Laingy 
1881,  9  R.  207;  19  S.  L.  R.  167. 

8.  Life— Presiimption  of  Life  lamitation 
Act^  1881 — Bights  Emerging  more  than 
Seren  Yeara  alter  Disappearance.- A  person 
having  disappeared  for  upwards  of  thirty 
years,  a  petition  was  presented  imder  the 
above  Act  to  dispose  of  a  share  of  a  succes- 
sion which  opened  more  than  twenty  years 
after  his  disappearance.  Held  that  he  must 
be  presumed  to  have  died  seven  years  after 
he  was  last  heard  of,  and  consequently  to 
have  predeceased  the  opening  of  the  succes- 
sion.   Oraig,  dx,,  1882, 9  R  434;  19  S.  L.  B.  358. 


7.  Life— Ftesnmption  of  Life  Act,  1881, 
sec  4— Ho  Vested  Interest  in  Absentee.— 
A  petition  under  the  Presumption  of  Life 
Act,  1881,  is  appropriate  only  to  complete  a 
title  to  property  vested  in  the  absentee.  It 
win  not  enable  a  person  who,  in  the  event  of 
the  absentee's  death,  would  have  taken  pro- 
perty in  his  own  right,  and  not  through  the 
absentee,  to  complete  a  title.  Minty  v. 
EUi^M  Tn.,  1887,  15  R  262 ;  25  8.  L.  R  207. 
[See  the  Presumption  of  Life  Act,  1891, 
3.] 


8.  Life  —  Presumption  displaced  by 
emerging  £vidence~Kew  Petition.— If  the 
date  found  to  be  that  on  which  a  missing 
person  died  is  proved  to  be  inaccurate  by 
evidence  of  his  life  at  a  subsequent  date,  it  is 
competent  to  present  a  new  petition,  in  which 
the  Court  will  find  a  new  date  for  the  pre- 
sumed death.  Andrews,  Petitioner,  1901 
(O.  H-X  9  a  L.  T.  117. 


9.  Life— Presumption  of  Life  Limitation 
Act,  1881— Gonstmction.- HeZd  that  to  ex- 
clude the  statutory  presumption  of  death 
under  sec.  8  of  the  above  Act,  the  presumption 
arising  from  the  facts  must  be  such  as  would 
have  been  suflScient  to  overcome  the  presump- 
tion of  life  at  common  law.  WiUianuon  v. 
WmiamMon, dx,,  1886, 14  R  226;  24  &  L  R 
17a 

la  Life— Presumption  of  Life  Act^  1881 
<44  A;45  Viet,  c  47),  sees,  4,  5^  and  8— What 


Proof  sufficient  as  to  Snrvivance  and  Dis- 
appearance of  Absentee. — ^Proof  hM  suffi- 
cient to  support  applications  to  uplift  estate 
under  the  4th  and  5th  sections  of  the  Plre- 
sumption  of  Life  Act,  as  establishing  (1)  that 
the  person  whose  succession  was  in  question 
had  lived  up  to  the  period  at  which  he  be- 
came entitled  to  the  estate  in  question ;  and 
(2)  had  not  since  been  heard  of.  Tawse  and 
M^GregoTy  Petitioners,  1882, 19  S.  L.  B.  829. 

11.  Life— Presumption  of  Life  Act,  1881  (44 
&  45  Vict.  c.  47)— Procedure— Competency 
of  Sisting  New  Petitioners  after  Proof  in 
Petition. — In  a  petition  under  the  Presump- 
tion of  Life  Limitation  (Scotland)  Act  of  1881, 
presented  by  a  brother  of  the  absentee,  pray- 
ing for  authority  to  make  up  a  title  to  his 
share  of  the  absentee's  interest  in  their 
father's  estate,  after  the  proof  had  been  led 
certain  other  members  of  the  family  compeared 
by  minute  at  the  diet  for  hearing  the  peti- 
tioner upon  the  evidence,  and  craved  the  Court 
to  sist  them  as  parties  to  the  petition,  and  to 
conjoin  them  as  petitioners  therein  for  their 
interest  in  the  succession  of  the  absentee. 
The  Court  sisted  the  minuters,  and  on  hearing 
counsel  granted  authority  to  the  whole  parties, 
both  petitioners  and  minuters,  to  make  up 
titles  to  their  respective  proportions  of  the 
share  of  the  absentee  in  the  same  manner  as 
if  he  had  been  dead.  Thomeon  and  'Others^ 
Petitioners,  1882, 19  S.  L.  R  738. 

12.  Life— Presumption  that  Deceased  left 
Issue— Presumption  of  Life  Act. — There  is 

no  presumption  that  a  man  died  married  and 
survived  by  issue.  So  where,  in  a  petition 
under  the  Presumption  of  Life  Act,  full  ad- 
vertisement and  inquiry  had  been  made,  and 
no  facts  tending  to  suggest  marriage  had 
emerged,  the  Court  found  the  younger  brother 
of  the  person  presumed  to  be  dead  entitled  to 
conveyance  of  an  estate  destined  to  the  elder 
brother  and  his  heirs.  Shepherd's  Trs,  v.  Broum, 
1902  (O.  H.),  9  S.  L.  T.  487. 

13.  Life. — Death  presumed  in  1878  of  a  sailor 
of  intemperate  habits,  last  heard  of  as  ill  in 
Kingston  (Jamaica)  hospital,  whence  he  wrote, 
in  1843,  saying  he  was  going  home,  where  he 
knew  certain  moneys  were  lying  at  his  credit. 
Bh%nd:s  Trs.  v.  Bell,  1878, 5  R  627 ;  15  S.  L.  R 
271. 

14.  Life. — A  person  died  intestate  leaving 
heritable  and  other  property.  His  only 
brother  had  been  abroad  for  sixty  years,  and 
had  not  been  heard  of  for  twenty  years;  if 
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alive,  he  would  be  in  his  eighty-seoond  year, 
and  all  inquiry  during  many  years  had  failed 
either  to  discover  him  or  prove  his  death. 
Hdd  that  these  facts  were  sufficient  to  justify 
an  order  on  the  judicial  factor  to  divide  the 
estate  among  the  next-of-kin  other  than  this 
brother.  MaltmaWa  Factor  v.  Cook,  1874,  11 
S.  L.  R  363. 

15.  Life— No  Presumption  where  Facts 
unascertaixied.— Where  a  man  aged  thirty- 
four  went  to  the  United  States  in  I860, 
joined  and  afterwards  deserted  from  the 
Federal  army,  and  had  not  been  heard  from 
since  1862,  held  that  the  facts  were  not  suffi- 
ciently ascertained  to  raise  a  presumption 
either  as  to  his  death  or  as  to  his  survivance 
of  an  aunt  who  died  in  1872.  Stewarfs  Tn,  v. 
SUwjurt,  1875,  2  B.  488. 

16.  Title  to  Land—- Onerous  Disposition. 
— Held  that  a  ratification  by  an  heir-apparent 
of  a  disposition  granted  by  his  predecessor  in 
favour  of  his  widow  and  allowed  to  remain 
unchallenged  for  over  forty  years  must  be 
presumed  pogt  tantum  temporu  to  be  an  oner- 
ous deed.  Glen  v.  ScaM  Truetee,  dbc.,  1881,  9 
B.  317 ;  19  S.  L.  B.  201. 
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FENDBBS.  See  Purtuere  and  Defenden 
and  lisuei^  infra. 
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22-26. 

Sequestbation  fob  Rent,  Intbbim 
Degbee,  778. 
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ing, 80-88. 
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iBiSH  Law,  Question  of  Law,  115. 
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Res  Judicata,  91. 
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Shebiff  Coubt,  Appeal  fbom,  94-96. 
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Competency,  121-133. 
Effect  of,  134. 
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Pboof  OB  JuBT  Trial  and  Remit  to 
Shebifv,  136-164 ;  see  also  Prwif  or 
Jury  Trial  infia,  694-626. 

SXBYICB,  PBTITION  FOB,  136. 

Tim  B,  76, 166, 166. 

Value  of  Cause,  66»  182,  133 ;  see 
also  Jury  Trial  bafa,  337-390. 

Abbestmsnts,  Recall  of,  68,  167,  168 ; 
see  vcx^e  Arrestment. 

Auditob,  13,  666-667,  689,  738 ;  see  voce 
Expense*. 

Bakkbuptcy.  658. 

Bell  Chambeb,  169 ;  see  Vacation, 

Bill  of  Exchanqb,  Action  on, 400, 865, 872. 

Bbebve  of  Insanity,  170, 171. 

Caution,  Jubatobt,  785. 

Citation,  63, 172-182. 

••  Competent  and  Omitted,"  771-774. 

COMPBOMISE,  183-185 ;  see  vooe  JHseharge, 

**  Conjunct  "  Pbobation,  558. 

Conjunction,  187, 191,  307,  333, 401. 

"Conjunctly    and    Bbvebally."      See 
Pwrwuert,  DtfenderSj  and  SuMnmoM. 

Consignation,  186. 

CONSISTOBIAL  CAUSE,  173,  563 ',  see  Divorce, 

Contempt  of  Coubt.    See  voce  Adminu- 
iration  of  JuHiee. 

Contingency,  188-191. 

Counsel,  192,  756-757. 

Count,  Reckoning  and  Payment.    See 

Aeeounling. 
CUBATOB  AD  LITEM,  193-195. 

CuBATOBs,  Action  of  Choosing,  904. 

Debts  Recoyeby,  786,  788,  789 ;  see  voce 
JkbU, 

Declabatob,  196-203. 

Dbclinatube,  273;  see  voce  AdminiHration 
ofjugtiee, 

Decbke  ad  factum  pilsstandum,  204. 

Dbcbbe  IN  Absence,  205-207. 

Dbcbbb  by  Default,  208-2ia 

Decbeb,  Intebim,  211. 

Defences,  212-215. 

Dbfbndebs,  216-246. 

DiSCLAIMEB,  247-250. 

Dismissal  as  Unnegessaby,  251. 

Division  and  Sale,  262,  253. 

DlYOBCE,  173,  213,  411,  567,  675,  804,  808, 

809,  881. 
Ejection,  56, 61. 

Entail,  483,  493,  494  ;  see  voce  Entail. 
Exceptions,  Bell  of.    See  Jury  TriaL 
SzcHEQUEB  Coubt,  266-261. 
Execution  pending  Appeal.   See  Appeal, 

and  Appeal,  Bouse  of  Lords, 

Exhibition,  254,  255. 
VOL.  II. 


EXTBACT,  262-264,  667. 

Fee  Fund  Dues,  265-269. 

fubthcomino,  270-272. 

"Habili  MoDO,''561. 

Innbb   OB   Outeb   House,  274^288;   se« 
Petition, 

Innbb  House  ob  Teind  Coubt,  289. 

Intebdiot.  See  voce  Interdiet  and  Vaeation 
infra. 

INTEBEST  OF  JuDOE,  273 ;  see  voce  AdminiS' 
tration  of  Justice. 

inteblocutob,  290-301. 
Intbblocutob  Sheet,  Loss  of,  299,  800. 
Issues,  302-336. 
Issues,  Fobm  of— 

IMPETBATION  OF  LBASE,  314. 

Pbbsonal  Injubies,  309-313. 

Reduction  fob  Ebbob,  Fbaud,  &o., 
315,  316. 

Reduction  fob  Infobmality  of  Exb- 
CUTION,  317,  818. 

Right  of  Way,  &c.,  319,  320. 

RivEB  Pollution,  321. 

Schedule  of  Damages,  327-329. 

Seduction,  822. 

Sevebal  Pubsuebs  and  Defendbbs, 
330-332. 

Slandeb,  323,  324. 

Wbongk>us  Diligence,  326. 

Wbongous  Sequestbation,  825. 

Jointly  and  Sevebally,  Ac.     See  Fur- 
suers  and  Defenders. 

JUBIBDICTION.     See  voce  Jurisdiction, 

JUBY  Tbial— 

Bill  of  Exceptions,  362-366. 

Conjunction  fob  Tbial  of  Cases 

involving  same  BBS  GESTAE,  354. 

Excess  of  Damage.    See  Motion  for 
New  Trial  and  voce  Damages. 

Failube  to  Pboceed.     See  Abandon^ 

meiut. 
Medical   Inspection   of    Pubsueb, 

565,  566. 
Motion  fob  New  Tbial,  366-390. 
Non-Suit,  Competency  of,  339. 
Place  and  Date,  340-347. 
Postponement,  348-351. 
Rbcobd,  Tbial  on,  337,  338. 
Remit  to  Lobd  Obdinaby,  353. 
Rbsebvation   of  Question  of  Rb- 

LEVANOY  FOB  TBIAL,  361. 

Sepabation  of  Tbials,  352. 

Thibd  Trial,  389,  390. 

Vebdict,  866-360. 

Withdrawal,  Minute  of,  355. 

Law-Agent,  486-488. 
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Lib  alibi  PnrDBHa.  391-403, 886, 887. 
LiTlOionTT,  404,  406 ;  lee  Swmrmu. 
LnnaoovTBBTATiov,  183. 

LOBD      ADTOCATS,      IVTIMATIOV     TO,     IV 

DiTOBCB  Aonov,  213. 
IiO0S  OF  PBOOB88,  406,  407  *,  Bee  alao  ifiter- 

loeuior. 
Havdatb  to  Law-Aokht,  406. 
Habdatobt,  409-423. 
MABKoro,  424. 

Hbbohabt  Shippdio  Act,  4L 
Mjmor,226. 
Hux^nFLBPonrDDici — 

AonoH  TO  Tbbt  Validitt  of  Exbb- 

OUB  OF  POWBB  of  APFOINTMBNT,  428. 

Olaimb,  458*-467. 

Dibtbibuttoh    of    Ivboltbnt    avd 

Bavkbupt  Ebtatb,  463,  464. 
DoublB  DibtbbBB,  429-462. 
EXOVBBATIOH,  442,  456-467. 
Hbbitaob,  426,  427. 
No  abobbtaihbd  Fuhd  in  Medio,  426. 
Pbbumihabt  Dbfbncb,  Pboobduiub, 

473. 
PBBflUMPnov  OF    Life  Limitation 

Act,  472. 
Biding  Claim,  468-470. 
8bttlbmbnt  of  scheme,  471. 
HOBILB  OFFIOIUM,  474 ;  and  see  voce  NtMe 

qfieium, 
Pabtibub,  879. 
Pbtition— 

Ambndmbnt,  476-^77. 
Abbitbation,  606. 
Cubatob  Bonib,  &0.,  478-482, 489. 
Dbpobit  Fund,  Uplifting,  496. 
Bducational     Bndowmentb     Act 

(1882),  490. 

Blbotion  Petition,  491, 492. 

Entail,  488, 494,  496 ;  see  voce  EnknL 

Intimation,  496,  497. 

Law-Agent,    Petition    and     Com- 
plaint AGAINST,  486-488. 

Leabb,  508,  604. 

LlOBVSING  Lawb,  Bnfoboing,  484. 

NOTABT,  498. 

Pabtnbbbhip,  169,  606. 
Pbbbumption  of  Lifb  Aot,  499, 600. 
Rbmit,  601-602 ;  eee  Remdi  infra. 
Tbadb  Mabk,  607,  608. 
Tbust  Adminibtbation,  Qubbtion  of 
Law,  485. 
See  also  Inner  or  Outer  JETouae  snpra. 

Plbading,  509-616. 

Pbbmatubitt,  616-617, 

Pbbbxtmption  of  Life  Aot,  472, 499,  600. 


PBDmHO,  618-649,  660,  724 ; 


PboductionB.    See  Proof. 
Pboof — 

Additional  Pboof,  554-666;  wm  Me 
cord  {Amemdmemi)  infca. 

ADJOUBNMBHT,  563. 

Admibbion,  667. 

ALIMBNT,  563. 

Allowancb  of,  668-66& 
CoMMiBBiON,  Pboof  on,  55S. 
Conjunct  Pbobation,  568. 

CONBIBTOBIAL  AOTION,  663,  567. 

Custom,  Pboof  of,  664. 
BxoLUBioN  OF  Pboof,  674. 
Habili  Hodo,  561. 
HAyBBB,66a 

INBPBOTION    OF   PbEMIBBB,   WaBBAHT 
FOB,  690, 906. 

inybntobt  of  documbntb,  573. 
Lodging  Pboductionb,  669-572. 
Medical  Inbpbction    of  Pubbubb, 

666,666. 
NAUnOAL  ABBBBBOB,  676. 

pobbbbbobt  action,  576. 
Pbbliminabt  Pboof,  574,  677-681. 

Reduction  bt  way  of  Excbption, 
582. 

Bbfbbencb  to  Oath,  583-686. 

Rbmit  bt  Inneb  House  to  Lobd 
Obdinabt,  550,  561. 

Replication,  Pboof  in,  558. 

Res    Noyiteb,   666,    656,   562;    see 
Rteord  ( A  mendmkent). 

Sevebal  Defbndebb,  687. 

Shobthand  Wbiteb's  Notes,  688, 689. 

Witness,  691-693. 
Pboof  ob  Jubt  Tbial— 

Anticipated  Paltbt  Awabd,  696. 

Assault,  594. 

Bbbach  of  Intebdict,  596. 

Bbeach  of  Contbact,  597. 

Collision  at  Sea,  598. 

Damage  bt  Game,  599. 

Damages  fob  Pebsonal    Injubibs^ 
600-604. 

Locomotite  Act,  606. 

Negligent  Blasting,  605. 

Nuisance,  606, 

Reduction,  610-618. 

Right  of  Way,  &c.,  619-625. 

RiVEB  Pollution,  607,  608. 

Sbduction,  Damagbs  fob,  and  Ali- 
ment, 609. 

Slandeb,  626. 

See  Appeal  for  Jury  Trial  supra. 
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PBOTS8TATION,  880,  881. 

Pboving  the  Tbnob,  627-638. 
PUBSXTSBS,  639-665. 

Railway  Commissiohbbb,  832;   and  see 
▼ooe  JuritdieUon. 

VLAJSKTSQ  AND  SALB,  656. 

BaCLAIMINO  NOTB — 

Allowance  of  Proof,  668-674,  687. 
Auditob'b  Rbpobt,  665-667,  689. 
Boxing  AND  Lodging.   See  Time  infia. 

BlVOBCB,  676. 

Failubb  to  find  Caution,  669. 

FAILUBB  to  8XND  OPPONENT  PbINTS, 
660. 

Final   Inteblocutob,   676-681,  682, 
684,  686,  691. 

Intbblocutobs  pbonounobd  on  Rs- 
OLAiMBB's  Motion,  664. 

Iktbblocutob    submittbd   to    Bb- 
▼INW,  661,  692. 

Leave,  682-691,  696,  697. 

Petition,  693-696. 

Rkfebengb  to  Oath,  661. 

Bight  to  use  Reclaiming  Notb  by 
Otheb  Pabty,  662,  663. 

Sequbbtbation,  668. 

Signature,  667. 

Time,  698-703. 

Vacation.    See  Valium  infza. 


Adjustment,  704, 706. 

Amendment,  706-724. 

Pbbliminaby  Defences,  726b 

Statement  of  Facts,  726. 

Statements  Stbuck  off,  727,  728. 

Reduction,  729-736 ;  see  JReview  infra. 

Befebbnce,  Judicial,  686,  737. 

Bkfkebnce  to  Oath,  696-698. 

Remit,  738-760 ;  see  PaUion  {SemU)  supra. 

Removal,  761-763 ;  see  Appeal  for  Jury 
Trial  supoL 

Befoning,62,  70-72,  764-769;  see  Printing 


Res  Judicata,  770-774. 
RESTBicnoN,  776-776. 


Reduction,  777,  779-783;  see  JUduo- 
twn  supra. 

Sequestbation,  778. 

Suspension,  784-798. 

Tbind,  777. 
Revisal.    See  Pleading  supra. 
Sepabation  and  Aliment,  768, 799. 
Sbbvicb,  Petition  fob,  28. 
£evkh  Judges,  800;  see  WhoU  Court  infra. 


"  Sbvebally."    See  Pursuen  and  Defenders, 
SiST,  801-812,  829;   see  Purtuers  wnd  Do- 
fendere  supra. 

Small    Debt,   400,    790,   791;    see  vooe 

Specduli  Case,  813-831. 
Stated  Case,  832-862. 
Summons— 

Amendment,  865-871. 

Bill  of  Bzchanoe,  865,  872,  876. 

Oommencbment,  873. 

OOMPETENCr,  863,  864. 

Conclusions,  874, 876. 

Divorce,  877. 

Inducls,  Dispensing  with,  878, 

Partibus,  879, 

Protestation,  880,  881. 

Signeting,  882,  883. 

Supplementary  Summons,  884-887. 
Suspension.    See  Review  supra. 
Tbinds,  243,  777 ;  see  voce  Church. 
Tbndbb,  888-890 ;  see  voce  Bxpeneee. 
Tbbcb,  27. 

Title  to  Sub.    See  Pureuers  supra. 

Tbade  Mabe,  607,  608;  see  vooe   Trade 
Mark, 

Tbansfebbncb,  891-898. 
Vacation,  894-904. 
View,  690,  905. 

VOLUNTABY    ASSOCIATION.     See   Citatum, 

Pureuere,  and  I>tfenden  supra. 
Wakening,  906. 
Whole  Coubt,  907 ;  see  Seven  Judga. 

1.  Abandonment— Sheriff  Conrt— Inter- 
locator  Disallowing  Parole  Proof— Bight 
to  Abandon  thereafter— A.  8.  10th  July 
1839,  sec.  61— A.  8.  11th  July  182^  sec. 
115. — ^After  an  interlocutor  disallowing  proof 
by  parole,  a  pursuer  took  a  diligence  to 
recover  writings,  and  after  its  expiry  unused, 
presented  a  minute  of  abandonment  under 
A.  S.  10th  July  1839,  regulating  Sheriff  Court 
procedure.     The  minute  of  abandonment  was 

sustain^.    iTermocftv.  jBTtfrmodt,  1874,2R.166: 
12  S.  L.  R.  105. 


2.  Abandonment-^ndicatnre  Act»  1825^ 
sec.  10— Bankruptcy— Trustee.— A  minute 
of  abandonment  of  an  action  must  be  pre- 
sented in  terms  of  the  Judicature  Act,  1825, 
sec.  10.  The  Court  will  not  deal  with  a 
minute  presented  outwith  the  Act  and  unac- 
companied by  an  offer  to  pay  the  defender's 
expenses.  It  makes  no  difference  that  the 
pursuer  is  a  trustee  in  bankruptcy  who  has 
sisted  himself  to  the  action.    ikoU  v.  T/iurio 
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Bwer  Harhow    Trs,,   1895,  23    R    268;    33 
8.  L.  R  202  ;  3  S.  L.  T.  185. 

S.  Abandonment— Appefld  for  Jury  Trial 
— Jadicatnre  Act,  1825,  sees.  40, 10— A.  8. 
llth  July  1828. — ^An  appellant  for  jury  trial 
under  the  Judicature  Act,  1825,  may  abandon, 
as  if  the  action  had  originated  in  the  Court  of 
Session.  Aitken  v.  Farquhar,  1896, 24  B.  268 ; 
34  S.  L.  B.  237 ;  4  S.  L.  T.  213. 

4.  Abandonment  —  Jury  Trial  — A.  8. 
16th  February  1841,  sec.  4^0.  of  8.  Act, 
1850,  sec.  40.— Is  sec.  46  of  the  A  S.  16th 
February  1841  still  applicable  P  Baird  v. 
Camdiu^  1881, 8  R.  982. 

5.  Abandonment-nJnry  Trial— Failnre  to 
Proceed-— Caiue  for  Delay— Notonr  Bank- 
mptcy  of  Defender— A.  8.  16th  February 
1841,  sec.  46— Gourt  of  Session  Act^  1850, 
sec.  40. — Sdd  that  sec.  46  of  the  above 
Act  of  Sederunt  which  requires  a  pursuer  to 
proceed  to  trial  within  twelve  months  of  the 
adjustment  of  issues,  unless  sufficient  cause  is 
shown  for  delay,  is  not  superseded  by  sec.  40 
of  the  Court  of  Session  Act,  1850.  Held  that 
notour  bankruptcy  of  the  defender  is  not  a 
sufficient  cause  for  delay.  A  motion  to  grant 
absolvitor  in  respect  that  the  pursuer  has  not 
proceeded  to  trial  within  twelve  months  of 
the  adjustment  of  issues  need  not  be  reported 
to  the  Inner  House.  Hampton  v.  Mitchell^ 
1885,  12  R  969. 

6.  Abandonment-nJury  Trial— Failure  to 
Proceed— New  Trial— A.  8.  16th  February 
1841,  sec.  46. — If  a  pursuer  fails  to  proceed 
to  trial  within  twelve  months  after  issues 
have  been  signed  he  is  held  confessed.  Held 
that  the  Act  does  not  apply  to  causes  where  a 
verdict  has  been  obtained,  been  set  aside,  and 
a  new  trial  allowed.  Macfarlane  v.  Beattie  ds 
Sons,  1892, 19  R.  953  ;  29  S.  L.  R  814.  But  see 
Russell  V.  Maeknighes  Trustee,  1900,  2  F.  520, 
No.  8  ivfra, 

7.  Abandonment— Jury  Trial— Failure 
to  Proceed— A  8. 16th  February  1841,  sec. 
46.  —  Circumstances  from  which  the  Gourt 
inferred  that  a  pursuer  had  abandoned  his 
action,  and  assoilzied  the  defender.  Oilhooly 
V.  M' Hardy,  1897,  24  R  1185 ;  34  S.  L.  R.  737; 
5  S.  L.  T.  61.  Mo<yMy  v.  Diaon,  1897, 24  B.  1187; 
34  S.  L.  B.  809. 

8.  Abandonment  —  Jury  Trial  —  New 
Trial  —  Failure  to  Proceed  — A  8.  16th 
February  1841,  sees.  41,  46  —  Gourt  of 
Session  Act,   1850,  sec.  40.  —  Where   the 


defender  of  an  action,  tried  by  jury,  obtains 
a  new  trial,  the  pursuer  must  proceed  to  trial 
within  a  year.  Defender  assoilzied,  on  pursuer's 
failure  so  to  do.  Rv^ssell  v.  MacknighVs  Trustee, 
1900,  2  F.  520;  37  S.  L.  B.  380;  7  S.  L.  T. 
349. 

9.  Abandonment — Several  Defenders  — 
Abandonment  as  against  One. — ^In  an  action 

against  two  defenders  a. jury  found  against 
both.  The  Gourt  allowed  a  new  trial :  verdict 
contrary  to  evidence.  In  going  to  trial  for 
the  second  time  the  pursuer  lodged  a  minute 
restricting  the  action  to  issues  in  which  only 
one  of  the  defenders  was  concerned.  The 
Gourt  assoilzied  the  other  defender  and  found 
him  entitled  to  his  expenses  in  the  first  trial 
and  of  the  hearing  on  the  rule.  Cockbum  v. 
Cockbum^s  Trs,,  1895,  22  R  376 ;  32  S.  L.  R. 
284 ;  2  S.  L.  T.  497. 

10.  Abandonment— Failure  to  Pay  Ex- 
penses —  Absolvitor.  —  Where  a  pursuer 
lodges  a  minute  of  abandonment  and  fails  to 
pay  the  defender's  account  of  expenses,  the 
procedure  is  to  assoilzie  the  defender  and 
decern  for  the  expenses.  Ross  v.  Mackenzie, 
1889, 16  R  871 ;  26  S.  L.  R.  600.  Donnelly  v. 
Morrison,  1895  (0.  H.),  2  S.  L.  T.  582. 

11.  Abandonment— Expenses  not  Paid — 
Decree — Absolvitor.  —  Where  the  pursuer 
of  an  action  of  divorce  lodged  a  minute  of 
abandonment,  but  failed  to  pay  the  expenses 
found  due,  the  Lord  Ordinary  refused  to  grant 
decree  of  absolvitor.  Nicolson  v.  Nicolsotiy 
1902  (0.  H.),  10  S.  L.  T.  464. 

12.  Abandonment  —  Withdrawal  of 
Minute  of  Abandonment— Conditions  as 
to  Expenses. — A  minute  of  abandonment 
may  be  withdrawn  before  the  auditor's  re- 
port is  approved  on  payment  of  all  expenses 
connected  with  the  proposed  abandonment. 
Todd  <k  Higginbotham  v.  Corporation  of  Olasgoto^ 
1879  (O.  H.),  16  S.  L.  R  718.  Dalgleish  v. 
Mitchell,  1886  (O.  H.),  23  S.  L.  R  552. 

13.  Accounting— Company— Report  by^ 
Taxing  Master  of  House  of  Gommons — 
Bemit. — The  Taxing  Master  of  the  House  of 
Commons  taxed  an  account  between  a  com> 
pany  and  its  promoters.  He  did  not  state  in 
detail  the  method  he  had  adopted  in  dealing^ 
with  disputed  items,  but  the  Gourt  refused  to 
remit  the  account  back  to  him,  as  it  did  not. 
appear  that  he  had  mistaken  his  duty  or 
come  to  a  wrong  conclusion  on  a  question  of 
principle.    Edinburgh  Northern  Tramways  Coy^ 
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▼.  MaTm,  1896,  23  R.  1056 ;  33  S.  L.  R  762 ; 
4  &  L.  T.  90. 

14.  Acconntiiig— Oonnt^  Reckoning,  and 
Payment^  Olaim  for  Damages  in— Oompe- 
tency. — ^In  an  action  of  accounting  by  bene- 
ficiaries against  tmstees,  the  Court  found 
the  trustees,  who  had  allowed  trust  funds  to 
Ke  on  deposit  receipt  at  2}  per  cent,  for  nine- 
teen jrears,  bound  to  debit  their  account  at 
3  per  cent. ;  notwithstanding  an  argument 
that,  the  ground  of  judgment  being  damages, 
it  was  incompetent,  under  the  summons  as 
laid.  MelvOU  ▼.  NoWs  Tn.,  1896,  24  B.  243 ; 
34  S.  L.  R  210;  4  S.  L.  T.  198. 

15.  Accounting— Cknmt^  Reckoning,  and 
Paiyment— Competency — Bankrapt— Tros- 
tee  and  Creditor. — Held  that  an  action  of 
O.  R.  and  P.  at  the  instance  of  an  acceding 
creditor  to  a  trust-deed  for  creditors  against 
the  trustee  was  competent.  The  alternative 
sum  claimed  was  the  full  amount  of  the  debt ; 
but  the  Lord  Ordinary  thought  the  words  "or 
such  other  sum  as  shall  appear  to  be  due  **  {Le. 
the  dividend  effeiring  to  the  debt)  might  be 
read  in.  BatmsBj  Clark  dh  Coy.  v.  Swan's  Trustee^ 
1902  (O.  H.),  10  S.  L.  T.  316. 

16.  Aceonnting— Law-Agent's  Account 
—  Taxation— Local  Auditor  — Auditor  of 
Court — Remit. — A  beneficiary  under  a  trust 
expressed  her  dissatisfaction  with  the  law 
account  rendered  to  the  trust  by  their  agent, 
who  was  also  one  of  the  trustees.  The  agent 
bad  his  account  taxed  by  the  Auditor  of  the 
Glasgow  Faculty  of  Procurators.  The  bene- 
fidaiy  refused  this  audita  but  was  willing  to 
have  the  accounts  taxed  by  the  Auditor  of 
the  Court  of  Session.  In  an  action  of  ac- 
counting at  her  instance  the  Court  remitt&l 
to  the  Auditor  of  the  Court  of  Session.  Tur- 
nor  ▼.  Fratet's  Tn^  1897, 24  R.  673 ;  34  S.  L.  R 
495;  4&L.T.  192. 

17.  Act  of  Sedenmt— Interpretation— 
A.  8.  lOtli  March  1870— Court  of  Session 
Act,  1868;  sees.  71,  106.— Acts  of  Sederunt 
are  perhaps  open  to  a  construction  less  strict 
than  would  be  applied  in  dealing  with  a 
statute;  but  where  they  are  made  under 
statutory  authority,  and  supersede  the  ante- 
cedent statutory  enactment,  they  must  be 
treated  as  is  the  statute  itself.  Taylor  ▼. 
Macdwain,  1900,  3  F.  1 ;  38  8.  L.  E.  1 ;  8 
a  L.  T.  201. 

18.  Abjudication  — -  Decree — Reclaiming 
Vote. — On  a   reclaiming    note  against  the 


Lord  Ordinary's  interlocutor  adjudging  cer- 
tain estate,  the  Court,  in  adhering,  of  new 
adjudged.  StewaH  ▼.  ForbeSy  1888, 15  R.  383 ; 
25  S.  L.  R.  295. 

19.  Adjudication — Competency- Trust- 
Estate. — ^Trustees  were  found  liable  in  ex- 
penses. Held  competent  to  adjudge  the  trust- 
estate.  Stewart  ▼.  Forbes,  1888,  15  R.  383 ;  25 
a  L.  R.  295. 

20.  Adjudication— Debitum  ftandi — In- 
timation to  Creditors— 54  Geo.  in.  c.  137, 
sec.  9;  and  19 ft  20  Vict  c.  91,  sec. 5.— In  an 
adjudication  led  on  a  debitum  fundi  it  is  not 
neoessaiy  to  intimate  the  action  to  the 
other  creditors  of  the  debtors  in  terms  of 
54  Geo.  m.  c.  137,  sec.  9,  and  19  &  20  Vict, 
c.  91,  sec.  5— these  statutes  only  applying  to 
adjudications  in  implement  or  in  security. 
Young  and  Others  ▼.  ScoU  and  AnoGier^  1893 
(O.  H.),  1  S.  L.  T.  14 

21.  Appeal— Adoption  by  Court  of— In- 
competent Original  Procedure.— Where  a 
petition  had  been  incompetently  presented 
in  the  Sheriff  Court,  and  had  been  dismissed 
by  the  Sheriff  on  the  ground  of  *'no  juris- 
diction,'' the  Court,  on  appeal,  refused  to  adopt 
the  petition  and  treat  it  as  if  it  had  originated 
in  the  Court  of  Session.  GiUan  v.  Barony  P.  0., 
1898, 1 F.  183;  36  S.  L.  R  135;  6  S.  L.  T.  169. 

22.  Appeal— No  Appearance  for  Respon- 
dent—Intimation—Court of  Session  Act^ 
1868,  sec.  70. — Appellant's  agent  appointed 
to  ascertain  whether  statutory  intimation 
had  been  made  to  respondent,  in  appeal  from 
Sheriff  Court  in  which  respondent  did  not 
appear.  A  note  of  the  intimation  made 
on  principal  record  desirable.  ChuhoUn,  ▼. 
Marshall,  1874,  1  R  388 ;  11  S.  L.  R  207. 

28.  Appeal— No  Appearance  for  Respon- 
dent— ^Erplanation. — ^Where  no  appearance 
was  made  in  the  short  roll  on  behalf  of  the 
respondent  in  an  appeal,  the  cause  was  con- 
tinued till  next  day.  It  was  explained  that, 
owing  to  a  change  of  the  appellant's  agents, 
copies  of  the  prints  had  not  been  sent  to 
the  respondent's  agents,  who  had  overlooked 
the  case  in  the  roll.  Explanation  cucepUd. 
Nicolson  ▼.  Munro,  1877,  4  R.  434. 

24.  Appeal— No  Appearance  for  Respon- 
dent.— Although  a  respondent  fails  to  appear 
the  appellant  must  still  show  cause  why  the 
judgment  be  reversed.  Alder  v.  Clark,  1880, 
7  R  1093  ;  17  S.  L.  R  740. 
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25.  Appeal— No  Appearance  for  Bespon- 
denti — CauBe  muat  be  shown  why  an  appeal 
■hould  be  soBtained,  even  although  a  re- 
spondent does  not  appear.  Aitken  ▼•  RobarUony 
1880,  8  R  12 ;  18  S.  L.  R  68. 

28.  Appeal— No  Appearance  for  Bespon- 
dent. — An  appellant  must  show  cause  why 
the  judgment  of  the  inferior  Court  should 
be  set  aside,  even  although  there  is  no 
appearance  for  the  respondent.  Dunbar  v. 
Macadam,  1884, 11  R  652 ;  21  S.  L.  R  458. 

27.  Appeal— Brieve  of  Terce  — Sist.— 

Opiniom  (1)  that  a  brieve  of  service  and  cog- 
nition of  terce  may  be  at  any  time  appealed 
to  the  Court  of  Session,  (2)  that  in  such 
process  it  is  competent  to  plead  acceptance 
by  the  widow  of  a  conventional  provision  in 
bar  of  terce.  But  motion  to  sist  proceedings 
pending  an  action  of  declarator  of  nullity  of 
the  marriage  of  the  petitioner  refuted,  Oradk 
V.  Penny,  1891,  19  R  339 ;  29  S.  L.  R  287. 

28.  Appeal— Sheriff  of  Chancery— Peti- 
tion for  Service— Objectioiis —Proof.— In  a 

petition  in  Chancery  for  service  as  nearest 
and  lawful  heir-male  in  general,  a  person  who 
claimed  the  status,  without  presenting  a 
competing  petition,  lodged  objections.  On 
an  appeal  the  Court  held  the  objections  com- 
petent, and  remitted  to  a  Lord  Ordinary  to 
take  proof.  Moncrieff  v.  Monereiffj  1904,  6 
F.  1021 ;  41  S.  L.  R  850 ;  12  S.  L.  T.  267. 

29.  Appeal  —  Competency  —  Caption  — 
Order  by  Sheriff. — An  application  for  caption 
is  not,  strictly  speaking,  a  step  in  the  process 
between  two  litigants.  An  order  made  on 
such  an  application  does  not  form  an  inter- 
locutor in  the  lie  between  the  parties.  Such 
an  order  made  by  a  Sheriff  will  not  be  re- 
viewed by  the  Court  on  appeal.  Broatck  v. 
PaUieon,  1898,  1  F.  303;  36  S.  L.  R  220; 
6  S.  L.  T.  261. 

SO.  Appeal  —  Competency  —  Civil  Im- 
priBonment  Act^  1882,  sec.  4.— Is  it  com- 
petent to  appeal  against  a  judgment  of  a 
Sheriff  refusing  to  imprison  a  debtor  for 
failure  to  pay  aliment  ?  Tevendale  v.  Dwncan, 
1883,  10  R  852;  20  a  L.  R  558. 

31.  Appeal— Competency— Civil  or  Crimi- 
nal— ^Implement. — On  a  complaint  by  the 
fiscal  the  magistrates  of  Ayr  ordained  a  dog- 
fancier  to  find  caution  for  the  safekeeping  of 
a  vicious  mastiff,  and  failing  caution  being 
found    within    twenty-four    hours,    granted 


warrant  to  destroy  the  beast.  The  owner 
found  caution  and  appealed  to  the  Court  of 
Session.  HM  that  the  appeal  was  competent, 
(1)  being  a  civil  cause,  (2)  finding  caution  not 
being  implement  of  the  interlocutor  appealed 
frouL  Rowan  v.  Oaffney,  1891,  19  R  62;  29 
S.  L.  R  46. 

82.  Appeal— Competency— Civil  or  Crimi- 
nal—Prosecution for  Statutory  Offence — 
Corporation  —  Imprisonment.  —  Imprison- 
ment being  the  test  of  the  character  (civil  or 
criminal)  of  proceedings  under  the  Summary 
Procedure  Acts,  held  competent  to  appeal  to 
the  Court  of  Session  a  conviction  in  terms  of 
which  a  corporation  was  sentenced  to  pay  a 
fine.  Simpson  v.  Glasgow  Gorporaium,  1902,  4 
F.  611 ;  39  S.  L.  B.  371 ;  9  S.  L.  T.  401.  Cf. 
Lindsay  v.  Lore  ds  Goy.,  1902  (J.),  4  F.  45 ;  39 
S.  L.  R  489 ;  9  S.  L.  T.  427  ;  Braid  v.  Swan  db 
Sons,  1903,  5  F.  579;  40  S.  L.  R  426;  10 
a  L.  T.  721. 

33.  Appeal— Competency— Dean  of  Guild 
—No  Becord— Glasgow  Police  Act,  1866, 
sec.  277. — ^An  appeal  from  the  Glasgow  Dean 
of  Guild  held  incompetent  in  terms  of  sec.  277 
of  the  Glasgow  Police  Act,  1866,  where  no 
record  had  been  made  up.  Walker  v.  Lang^ 
1891,  18  R  928 ;  28  S.  L.  B.  720. 

34.  Appeal— Competency— Dean  of  Guild. 

— An  interlocutor  of  a  Dean  of  Guild  refusing 
locus  standi  to  a  person  alleging  interest  may 
be  appealed.  Lawrie  v.  Jackson,  1891,  18  R. 
1154;  28&L.R866. 

35.  Appeal— Competency— Dean  of  Guild 
Petition— Answers  tendered  on  Appeal — 
A  proprietor  craved  warrant  from  the  Dean 
of  Guild  to  alter  buildings.  The  burgh 
engineer,  as  representing  the  magistrates, 
appeared  and  orally  objected.  The  Dean  of 
Guild  refused  the  petition.  The  petitioner 
appealed.  Then  the  magistrates  tendered 
answers,  being  the  burgh  engineer's  oral 
objections  written  down.  The  petitioner  ob- 
jected to  their  reception.  The  Court  ctUowed 
the  answers  to  be  received,  and  remiUed  to 
the  Dean  of  Guild  to  proceed.  Lord  SaUoun  v. 
Magistrates  of  Edinburgh,  1896,  23  B.  956 :  33 
S.  L.R694;  4  S.  L.  T.  70. 

36.  Appeal— Competency—Dean  of  Guild 
— Penalty. — ^It  is  competent  to  appeal  to  the 
Court  of  Session  from  a  judgment  of  a  Deaa 
of  Guild  awarding  a  penalty.  Downie  v.  Eraser^ 
1901,  3  F.  1044;  38  S.  L.  R  639;  9  S.  L.  T. 
143. 
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37.  Appeal  Oompetency— Appeal  after 
Extaract— Sheriff  Conrt  Act,  1876,  sea  32. 
— An  appeal,  alter  extract,  is  inoompetent. 
TeitfMirtfT.iicmiatMt,  1881,8 R  824;  18S.L.IL 
583.  Tkompion  <b  Cay,  v.  King,  1883;  10  R 
469;  20aL.R.317. 

38w  Appeal— Competency— Appeal  after 
Sztnust— Decree  for  ExpenseB  only  Ex- 
tracted—Court  of  Session  Act,  1868,  sec. 
68. — Seld  that  an  extract  of  a  decree  award- 
ing ej^^enaea  following  upon  a  decree  of  absol- 
Titer  ifl  not  equivalent  to  an  extract  of  the 
decree  of  abaolvitor  itself,  and  that  it  does 
not  bar  an  appeal  within  six  months.  Mac- 
farlane  v.  Tkomjpmm,  1884,  12  R  232;  22 
&  L.R  12. 

39.  Appeal— Competency— Decree  for  Oon- 
signation— Sheriff  Court  Act,  1853,  sec.  24. 
— A  decree  by  a  Sheriff  ordaining  the  defender 
in  an  action  of  accounting  to  consign  is  not 
appealable.  MaxUm  ▼.  B<ms^  1886, 13  R  912 ; 
23  &  L.  R  645. 


40.  Appeal  — Competency— Decision  of 
Sheriff  on  Oral  Application— Poor  Law 
(Scotland)  Act,  1845^  sec.  73— A.  S.  12tlL 
Fehmazy  1846,  sees.  1,  2,  6.— Where  it  is 
competent  to  make  oral  application  to  an  in- 
ferior jndge  for  his  judicial  decision  it  is  com- 
petent to  appeal  to  superior  Courts  without 
written  pleadings  or  a  note  of  the  evidence, 
unless  such  appeal  is  expressly  excluded  by 
statuteu  Harper  v.  RuthergUn  Poor  Insptdor^ 
1903, 6  F.  23;  41  8.  L.  R.  16;  11  S.  L.  T.  369. 

4L  Appeal— Competency— Eridence  not 
Eeoorded— Motion  to  Lead  Evidence  Anew 
— Merdiant  Shipping  Act,  1854,  sees.  464, 
536. — In  an  action  for  salvage  raised  in  the 
Sheriff  Court,  a  proof  was  led  but  the  evidence 
was  not  recorded.  An  appeal  having  been 
taken,  the  appellant  moved  to  be  allowed 
to  lead  the  evidence  anew,  contending  that 
under  sec  536  of  the  above  Act  the  recording 
oC  the  evidence  in  the  Sheriff  Court  was  in- 
competent. EM  that  sec.  536  did  not  apply, 
and  that  the  appellant  by  failing  to  have  the 
evidence  recorded  had  deprived  himself  of 
the  right  of  review.  Sinelair,  dx,  v.  Spmee, 
1883, 10  R  1077 ;  20  S.  L.  R  726. 

42.  Appeal  —  Competency  —  Canse  Ez- 
hanstad  in  Pterioiis  Appeal— Incompetent 
Interioeiitor. — It  is  competent  to  appeal 
from  interlocutors  incompetently  pronounced, 
in  the  Sheriff  Court.  So  where  on  appeal 
the  Coort  had  assoilaied  a  defender,  finding 


him  entitled  to  the  expenses  of  the  appeal, 
hdd  incompetent  for  the  Sheriff  subsequently 
to  deal  with  the  expenses  in  the  Sheriff  Court. 
MaegUltvray  v.  MackinUMh,  1891,  19  R  103; 
29  S.  L.  R  103. 

43.  Appeal— Competency— Expenses.— 
An  appeal  against  an  interlocutor  which  merely 
gives  decree  for  expenses  already  found  due  is 
inoompetent.  Tennents  v.  Bomane$f  1881,  8  R 
824  ;  18  a  L.  R  583. 

44.  Appeal  — Competency— Expenses.— 

It  is  competent  to  appeal  to  the  Court  of  Ses- 
sion against  a  Sheriff-Court  judgment  dispos- 
ing only  of  the  question  of  expenses.  Fleming 
V.  North  of  Scotland  Barring  Coy,,  1881, 9  R 11 ; 
19  S.  L.  R  4.  B(nman*8  TVs.  v.  Seot^a  Tn^ 
1901,  3  F.  450 ;  38  &  L.  R  557. 

45.  Appeal— Competency— Final  Inter- 
locator  —  Continuation  for  Disposal  of 
Ancillary  Conclusions.- Where  a  Sheriff  pro- 
nounced an  interlocutor  finding  in  terms  of 
declaratory  conclusions,  granting  decree  in 
terms  of  the  prayer  of  the  petition  (which 
was  for  the  removal  of  certain  buildings), 
making  an  award  of  expenses,  and  quoad  vMra 
"continuing  the  cause,  and  remitting  the 
flame  to  the  Sheriff-Substitute,"  held  com- 
petent to  appeal    M'Ewan  v.  Sharp,  1899, 

1  F.  393 ;  36  S.  L.  R  292. 

46.  Appeal  —  Competency— Final  Inter- 
locutor—Whole  Subject-matter  of  Cause- 
Continuation  for  merely  Executorial  Pur- 
poses.— In  an  action  for  sequestration  for 
rent  the  Sheriff  repelled  the  whole  pleas 
of  the  defender,  gave  operative  decree,  and 
^ quoad  uUra  continues  the  cause"  {%,&.  for 
executorial  purposes).  Held  that  an  appeal 
was  competent.     Tumer'e  Trs.  v.  Sted,  1900, 

2  F.  363;  37  S.  L.  R  250;  7  a  L.  T.  287. 

47.  Appeal— Competency— Final  Inter- 
locutor-Division of  Parish  Church— Case 
of  some  Heritors  not  Disposed  Cf— Ex- 
penses.—  Held  that  an  appeal  by  certain 
heritors  against  an  interlocutor  in  a  petition 
for  division  of  the  area  of  a  parish  church 
which  did  not  finaUy  dispose  of  the  petition 
quoad  other  heritors  and  had  no  finding  of 
expenses,  was  competent,  as  it  disposed  of  the 
whole  subject-matter  of  the  competition  quoad 
the  appellants.  Duke  of  Boxburghe,  1875, 2  R 
715 ;  12  S.  L.  R  472. 

48.  Appeal — Competency— Final  Inter- 
locator — ^Expenses. — In  an  action  for  erect- 
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ing  a  march  f  enoe  the  Sheriff  repelled  all  the 
defender's  pleas,  and  authorised  the  erection 
of  the  fence,  but  did  not  (I)  give  decree  for 
the  cost  of  erection,  nor  (2)  deal  with  the 
expenses  of  process.  Held  that  the  decree  for 
cost  being  merely  executorial,  the  want  of  it 
did  not  prevent  the  interlocutor  being  final, 
but  that  the  failure  to  deal  with  expenses 
was  fatal,  and  appeal  dismissed.  Malcolm  v. 
M'Inifyre,  1877,  5  B.  22 ;  15  S.  L.  R  8. 

49.  Appeal— Competency— Final  Inter- 
locntor — ExpenseB.  —  An  appeal  from  the 
Sheriff  Oourt  was  dismissed  as  incompetent, 
expenses  not  having  been  dealt  with.  There- 
after the  appellant  obtained  from  the  Sheriff 
a  finding  on  expenses,  and  presented  a  new 
appeal  which  was  sent  to  the  rolL  Rtusell  v. 
AUan,  1877,  5  R.  22.  Malcolm  v.  M'Intyre, 
1877,  5  R.  22  ;  15  a  L.  B.  8. 

50.  Appeal— Oompetency— Final  Inter- 
locator — SxponBea^A  Sheriff's  interlocutor 
reserved  the  question  of  expenses.  Appeal 
held  incompetenti  as  the  whole  cause  had  not 
been  decided.  Par,  Board  of  Qreenock  v.  MilUr 
dt  Brown^  1877,  4  R.  737 ;  14  S.  L.  R  488. 

61.  Appeal— Oompetency-Final  Inter- 
locntor— Mnltiplepoinding.— £«Z<i  that  an 
interlocutor  in  a  multiplepoinding  in  the 
Sheriff  Oourt,  finding  there  was  double 
distress,  sustaining  the  competency,  and 
ordering  claims,  could  not  be  reviewed,  as  it 
did  not  dispose  of  the  whole  cause.  Gordon  v. 
Qraham,  1874,  1  R  1081 ;  11  S.  L.  R  623. 

52.  Appeal— Oompetency-Final  Inter- 
locntor— Mnltiplepoinding— No  Operative 
Decree  Pronomiced.^A  ranking  and  prefeiv 
enoe  (but  no  operative  decree),  coupled  with 
a  finding  of  expenses,  held  not  to  exhaust  the 
sul^ect-matter  of  an  action  of  MP.  raised  in 
the  Sheriff  Oourt,  and  an  appeal  held  inoom- 
petent.  Strichen  Endowments  v.  DweraUy  1891, 
19R79:  29S.L.  R  102. 

58.  Appeal— Oompetency-Final  Inter- 
locntor  —  Proof  by  Writ  or  Oath.  — The 

interlocutor  of  a  Sheriff  allowing  proof  by 
writ  or  oath  cannot  be  appealed  TFiUon  v. 
Braekenrid^  1888, 15  B.  587 ;  25  S.  L.  R  394. 

51  Appeal— Oompetency—Interlocatoiy 
Judgment  —  Plea  of  No  Jurisdiction  — 
50  Oeo.  in.  c.  112,  sec.  36.— An  interlocutor 
repelling  a  plea  of  "  no  jurisdiction  "  held  not 
appealable.  Roes  v.  Boss,  1894,  22  B.  174 ;  32 
&L.R140;  2S.  L.T.  349. 


66.  Appeal— Competency— Interlocntor 
Granting  Warrant  to  Uplift  Consigned 
Money— Sheriff  Oonrt  Act,  1853^  sec.  24.— 
Held  that  it  was  competent  to  appeal  from 
the  Sheriff  Oourt  an  interlocutor  granting 
warrant  to  uplift  consigned  money.  Sinclair 
V.  Badkie,  1884,  11  R  413;  21  S.  L.  R  275. 

56.  Appeal— Oompetency— Leave  firom 
Sheriff — Value  ci  Oanse- Section. — An 
action  of  ejection  cannot  be  appealed  from 
the  Sheriff  Oourt  without  leave  of  the  Sheriff, 
because  it  does  not  appear  on  the  face  of 
the  bill  that  the  sum  involved  exceeds  £40. 
Boss  V.  Ross,  1894, 22  R.  174 ;  32  S.  L.  B.  140; 
2  S.  L.  T.  349. 

57.  Appeal— Competency— Otjection  to 
—Time  for  Stating. — ^An  objection  to  the 
competency  of  an  appeal  maj  be  stated  in  the 
summar  roll  without  having  been  first  men- 
tioned in  single  bills.  HilOiouse  v.  JFaUcer, 
1891, 19  R  47  ;  29  a  L.  R  85. 

58.  Appeal— Competency— Sheriff— Peti- 
tion for  Becall  of  Arrestments— Personal 
Diligence  Act^  1888,  sec  21.— On  a  petition 
for  the  recall  of  arrestments  used  on  de- 
pendence in  the  Sheriff  Oourt,  no  answers 
having  been  lodged,  the  Sheriff  pronounced 
an  interlocutor  which  bore  that,  "having 
heard  parties,"  he  recalled  the  arrestments 
on  caution.  The  respondents  in  the  petition 
appealed.  The  Oourt  reptUed  an  objection 
to  the  competency  of  the  appeal,  which  was 
founded  on  an  argument  that  the  statutory 
procedure  had  not  been  followed,  in  respect 
that  no  answers  had  been  lodged.  Gordon  v. 
BrvM  dk  Coy,,  1897,  24  R  844;  34  S.  L.  R 
633;  5aL.T.  13. 

59.  Appeal— Competency— Bemoving — 
Pailnre  to  Find  Cantion— Judicature  Act^ 
1825^  sea  44. — ^Where  in  an  action  of  removing 
against  a  tenant,  the  Sheriff  in  respect  of  the 
defender's  failure  to  find  caution  decerned 
against  him  "  in  terms  of  the  summons,"  held 
that  an  appeal  to  the  Court  of  Session  was 
incompetent  under  sec.  44  of  the  Act.  Fletcher 
V.  Ikmdson,  1874,  2  R  71 ;  12  S.  L.  R  27. 

60.  Appeal— Competency— Bemoving — 
Judicature  Act^  1825^  sec.  41— A  decree 
ordaining  a  squatter  to  quit  possession  is  not 
a  decree  of  removing  and  may  be  appealed. 
Barbour  v,  Chalmers  dk  Coy.,  1891,  18  R  610 ; 
28  S.  L.  R  446.  Clark  v.  Clarkes,  1890^  17  R. 
1064 ;  27  a  L.  R  620. 
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61.  Appeal  —  €k>inpetency  —  DeoM  of 
QectioiL  —  A  Bninmary  decree  of  ejection 
may  be  appealed.  Robb  v.  Brearton,  1695|  22 
B.  885;  32  S.  L.  R  671 ;  3  S.  L.  T.  81. 


62.  Appeal — Competency — 
Sheriff  Oonrte  Act,  1876,  sec.  20.— A  de- 
fender having  failed  to  appear  at  the  diet  for 
proof  either  by  himBelf  or  by  an  agent,  the 
Sheriff  granted  decree  for  the  som  sued  for. 
Held  that  an  appeal  against  the  decree  was 
oompetent.  Duff  v.  Steuart^  1882,  9  K  423  ; 
19  S.  L.  R.  343. 

6S.  Appeal— Oompetency^WaiTant  of 
CSitatioiii— Sheriffdom— Division  of  — ^33  ft  34 
Vict,  c  86,  flees.  12, 13.— An  appeal  from  an 
interlocutor  by  a  Sheriff  refusing  warrant  to 
cite  a  defender  resident  in  one  district  of  his 
county  to  appear  in  the  Court  of  another  dis- 
trict kdd  incompetent.  Davidson  v.  Davidsonj 
1891, 18  R.  884;  28  S.  L.  B.  688. 

64.  Appeal— Interim  Ezecntion  Pending. 
— Decree  was  grtmted  in  favour  of  a  county 
council  ordaining  a  contractor  to  remove  a 
temporary  bridge  he  had  erected  over  a  road. 
The  contractor  appealed.  The  county  council 
moved  for  interim  execution.  Motion  refused, 
on  the  contractor  undertaking  to  make  altera- 
tions on  the  bridge  and  to  modify  his  use  of 
it  so  as  to  make  it  less  obnoxioua.  Kirkcaldy 
D.  C.  V.  Howard,  1893,  20  B.  1123. 

65.  Appeal— Interlocntor— Partial  BecaU. 
—See  Hope  v.  Macdougall,  1893,  21  B.  49 ;  31 
a  L.  B.  47 ;  1  S.  L.  T.  285. 

66w  Appeal  —  InterlocntorB  Bubject  to 
B«view— Sheriff  Conri^  Act^  1853,  sec.  24.— 
An  appeal  was  taken  against  a  Sheriff  Court 
interlocutor  giving  interim  decree  for  pay- 
ment of  money.  Hdd  {diss,  Ld.  Deas)  that  a 
previous  interlocutor  partly  disposing  of  the 
merits,  of  which  the  interlocutor  under  review 
was  the  logical  result,  was  also  thereby  sub- 
mitted to  review.  Cross  <b  Sons  v.  Bordes,  dbc, 
1879,  6  B.  934 ;  16  &  L.  R  539. 

67.  Appeal— InterlocntoiBBnldect  to  Be- 
Tisw  —  Incompetent  Appeal  —  A.  S.  10th 
Maidi  1870^  sec.  3. — ^If  you  take  an  incom- 
petent appeal  and  abandon  it,  you  may,  on  a 
subsequent  competent  appeal,  submit  to  re- 
view all  interlocutors  in  the  case.  Weir  v. 
T^idt^ope,  1892,  19  B.  858 ;  29  a  L.  R  803. 

68l  Appeal— Interiocnton  Bubject  to  Be- 
view— Sxtncted  Interloeator.— In  an  ap- 


peal from  the  Sheriff  Court  it  is  competent  to 
bring  under  review  all  interlocutors  of  the 
Court  below,  including  such  as  may  have  been 
extracted.  Weir  v.  Tudhape,  1892,  19  R  858 ; 
29  S.  L.  R  803. 

69.  Appeal— Leave  to  Appeal— A.  8. 12th 
Noyember  1825.— The  A.  S.  12th  November 
1825, 0. 18,  sec.  2,  merely  regulates  the  mode  of 
obtaining  leave  to  appeal  in  cases  where  leave 
is  necessary.  Miller  v.  Orawfurd,  1881,  8  R 
385  ;  18  S.  L.  R  247. 


70.  Appeal— Beponing  —  Decree  by  De- 
£Binlt — Conditions. — ^In  an  action  of  count, 
reckoning,  and  payment  in  the  Sheriff  Court, 
decree  for  payment  was  pronounced  against 
the  defender  in  respect  of  failure  to  appear  at 
two  diets  fixed  for  his  examination  as  a  haver. 
On  appeal,  held  that  in  spite  of  the  Sheriffs 
judgment  being  right,  defender  should  be  re- 
poned  on  payment  of  all  expenses  since  first 
prorogation  for  defences.  Vickers  d:  Sons  v. 
Nibloe,  1877,  4  B.  729 ;  14  S.  L.  B.  473. 

71.  Appeal— Beponing— Decree  by  De- 
flanlt— Discretion  of  Sheriff. —A  Sheriff- 
Substitute  ossoiMed  the  defender  of  an  action 
in  respect  of  the  pursuer's  non-appearance  at 
the  proof,  and  the  pursuer  having  appealed 
to  the  Sheriff  and  stated  excuses  for  his  de- 
fault, the  Sheriff  adhered.  Appeal  refused  by 
the  Court.  M'Oibbon  v.  Thomson,  1877,  4  R 
1085 ;  14  S.  L.  B.  648. 

72.  Appeal  —  Beponing  —  Judgment  by 
Default  —  Expenses.  —  Decree  by  default 
having  been  pronounced  in  the  Sheriff  Court 
against  a  pursuer,  he  appealed.  The  Court 
recalled  the  decree  in  hoe  statu,  and  allowed 
the  pursuer,  as  a  condition  of  further  pro- 
cedure, to  make  payment  of  the  whole  ex- 
penses ;  intimating  that,  if  that  were  done, 
they  would  remit  the  case  back  to  the  Sheriff, 
otherwise  of  new  assoilzie  the  defender. 
McCarthy  v.  Emery,  1897, 24  R  610 ;  34  S.  L.  B. 

455  ;  4  S.  L.  T.  332. 

73.  Appeal— Bight  of  Defender  not  Ap- 
pealing to  take  Advantage  of  Appeal  by 
another  Defender— Conrt  of  Session  Act, 
1868,  sec.  69. — Held  that  a  defender  who  has 
not  himself  appealed  may  take  advantage  of 
an  appeal  by  another  defender  in  the  same 
action.  BeU  v.  Andrews,  1885,  12  R  961 ;  22 
S.  L.  B.  640. 

74.  Appeal— Time— Qnarter-Sessions— 
Excise— Ezdse  Act,  1827,  sees.  82,  83.^ 
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Held  that,  in  an  excise  question,  an  appeal  to 
Quarter-SeBBions  taken  ten  days  after  the 
judgment  was  given  was  too  late,  ^umner  ▼. 
MiddUtoUy  1878,  5  B.  863 ;  15  S.  L.  R  694. 

75.  Appeal— Time— Judicature  Act^  1825, 
sec.  40.— A.  8. 12tlL  July  1828,  sec.  5.— The 
fifteen  days  allowed  for  an  appeal  from  an 
interlocutor  allowing  proof  count  from  the 
date  of  the  interlocutor,  and  not  from  the 
date  of  a  subsequent  interlocutor  fixing  a 
diet.  WUliatM  ▼.  WaU  db  WiUtm,  1889,  16 
B.  687  ;  26  S.  L.  R.  536. 

76.  Appeal— House  of  Lords— Appellate 
Jurisdiction  Act,  1876,  see.  8— Service.- 
Observed  that  it  is  for  the  House  of  Lords  to 
say  whether  they  can  issue  orders  for  service 
of  appeals  while  sitting  for  the  purpose  of 
hearing  appeals,  as  authorised  by  the  above 
statute.  Maephereon  db  BoherUon  v.  Duncan^ 
1876,  14  8.  L.  R.  143. 

77.  Appeal— House  of  Lords— Order  for 
Service — Effect  ol — Order  for  service  of  an 
appeal  stops  further  procedure  in  the  Court 
below.  Edinburgh  Northern  Tramways  v.  Mann^ 
1891,  19  R  24;  29  8.  L.  R.  51. 

78.  Appeal— House  of  Lords— In  forma 
pauperis— Pablic  Bight.— Leave  to  appeal 
in  forma  pauperis  to  try  a  question  of  public 
right  refused,  Bowie  v.  Marquis  of  Ailsa,  1887 
(H.  L.),  15  B.  114;  26  8.  L.  B.  228. 

79.  Appeal— House  of  Lords— In  forma 
pauperis  —  Assisted  Pauper.  —  A  litigant 
allowed  to  appeal  in  forma  pauperis  although 
supported  in  his  suit  by  a  trade  union.  Gordon 
T.  Pyper,  1892  (H.  L.),  20  B.  23. 

80.  Appeal— House  of  Lords— Execution 
Pending— Petition  for— Form  of  Prayer.- 
It  is  inoompetent  to  include  in  the  prayer  of 
a  petition  for  execution  pending  appeal  to 
the  House  of  Lords  a  crave  for  a  warrant 
which  might  be  necessary  only  in  the  event 
of  the  party  decerned  against  refusing  to  obey 
the  Court's  orders.  Stevenson  y,  Stevenson^  1894, 
21  B.  617  ;  31  a  L.  B.  500;  1  8.  L.  T.  559. 

81.  Appeal— House  of  Lords— Execution 
Pending— BemoTing—Oaution.— A  tenant 
farmer  appealed  to  the  House  of  Lords  from 
a  decree  of  removing  pronounced  by  the  Court 
of  8es8ion.  On  a  petition  by  the  landlord  for 
execution  pending  appeal,  the  Court  ordained 
the  tenant,  as  a  condition  of  remaining  in 
possession,  to  consign  the  rents  which  were 


due.    DvJce  of  Hamilton  v.  Budiananf   1878, 
5R588;  15aL.R333. 

82.  Appeal— House  of  Lords— Execution 
Pending. — ^A  petition  of  appeal  against  the 
judgment  of  the  Court  on  a  Bill  of  Exceptions 
had  been  intimated  to  the  opposite  party,  but 
Parliament  not  being  assembled  no  order  for 
service  had  been  obtained.  Held  that  it  was 
in  the  discretion  of  the  Court  to  determine 
whether  they  should  proceed  to  apply  the 
verdict.  Macpherson  db  Robertson  v.  Duncan^ 
1876, 14  8.  L.  R  143. 

83.  Appeal— Hoose  of  Lords— Execution 
Pending. — "  When  a  decree  has  been  granted 
for  an  ascertained  sum  of  money  the  person 
holding  the  judgment  is  entitled  to  have 
interim  execution  of  the  judgment  pending 
an  appeal  to  the  House  of  Lords."  Per  Lord 
President  Inglis.     M'Beath  v.  Foreylhe,  1887, 

15  R  8. 

84.  Appeal  —  House  of  Lords  —  Execu- 
tion pending — Oantion. — In  a  petition  for 
execution  pending  appeal  to  the  House  of 
Lords,  the  respondents  argued  that  the 
appeal  would  shortly  be  heard;  the  amount 
decerned  for  was  unusually  large,  and  could 
only  be  raised  and  transferred  at  great  ex- 
pense, which  would  be  lost  if  the  judgment 
was  reversed  on  appeaL  Held  that  as  the 
application  was  only  granted  on  caation 
being  found  for  repetition,  in  the  event  of 
the  judgment  appealed  against  being  re- 
versed, no  sufficient  reason  had  been  assigned 
for  departing  from  the  ordinary  rula  Steel 
Company  of  Scotland  v.  Tanered,  Arrol  dt  Coy., 
1889,  26  8.  L.  B.  465. 

86.  Appeal— House  of  Lords— Execution 
Pending  — Poim  of  Order.  — iTtn^,  Brown 
db  Coy,  V.  Anglo-American  Brush  Elettric  Light 
Corporation,  1891, 18  R  540 ;  28  8.  L.  R  385. 

86.  Appeal— House  of  Lords— Procedure 
Pending. — Motion  to  proceed  to  trial  of  a 
cause,  on  an  issue  adjusted  in  the  Court  of 
8ession,  refused  pending  an  appeal  to  the 
House  of  Lords.     Stewart  v.  Kennedy,  1889, 

16  R  890;  26  8.  L.  R  625. 

87.  Appeal— House  of  Lords— Execution 
Pending. — On  a  motion  for  interim  execu- 
tion, pending  an  application  for  leave  to 
appeal  in  forma  pauperis,  the  Court  remitted 
the  account  of  expenses  to  the  auditor  to 
tax  and  report.  Gibson  v.  Clark,  1896,  23  R 
389  ;  33  S.  L.  B.  298  ;  3  8.  L.  T.  229. 


1607 


PROCESS 


1608 


88.  Appeal— House  of  Lords— Execution 
Pending  —  Extract  Saperseded  to  Pennit 
Azxaagements  to  be  made.  —  The  Court 
granted  interdict  against  a  medical  man 
continuing,  in  breach  of  an  agreement,  to 
practise  in  a  certain  district.  He  gave  notice 
of  an  appeal  to  the  House  of  Lords.  The 
complainers  moved  for  interim  execution. 
The  Court  allowed  execution  to  proceed ;  but, 
in  order  to  give  the  respondent  time  to  make 
arrangements  for  his  departure,  superseded 
extract  for  two  months.  BaWichtUuh  Slaie 
QuarrieM  Cay.  Ltd.  v.  Grant,  1903,  6  F.  1105; 
40  S.  L.  B.  791 ;  11  S.  L.  T.  230. 

89.  Appeal  —  Hoose  of  Lords  —  Com- 
petency—  Jnsticiary  Conrt— An  appeal  to 
the  House  of  Lords  hM  not  to  lie  from  an 
order  of  the  High  Court  of  Justiciary  in 
Scotland.  MachinUuh  v.  Lord  Advocate,  1876 
(H.  L.),  3  App.  Ca.  41 ;  3  R.  34. 

90.  Appeal  —  Honse  of  Lords  —  Com- 
petency— Workmen's  Compensation  Act^ 
1897. — It  is  not  competent  to  appeal  to  the 
House  of  Lords  against  a  judgment  of  the 
Court  of  Session  in  a  stated  case  under 
tlie  Workmen's  Compensation  Act,  1897. 
M*Kinnon  r.  Barclay,  Cwrle  dB  Coy.,  1901 
(H.  L.),  3  F.  1 ;  38  S.  L.  R  611 ;  9  S.  L.  T.  84. 

9L  Appeal — Honse  of  Lords —Compe- 
tency— Ses  Judicata.— Where  the  House  of 
Lords  had  already  dealt  with  questions  between 
the  same  parties  which  involved  consideration 
of  the  same  mediwn  eondudendi  as  arose  in  a 
second  appeal  to  them,  they  ditmissed  the 
appeal  Maegregor  and  Others  v.  Cox  and  Othen, 
1900  (H.  L.),  38  S.  L.  R  611. 

92.  Appeal— Honse  of  Lords— Compe- 
tency— Expenses. — ^Appeal  to  House  of  Lords 
OfQ  question  of  expenses  is  incompetent. 
BarrU  v.  Caledonian  Bly.  Coy,,  1903  (H.  L.), 
6  F.  10  ;  40  8.  L.  B.  600;  10  S.  L.  T.  759. 

93L  Appeal— Honse  of  Lords— Compe- 
tency—Appeal  at  instance  of  Persons  not 
PartieB  to  the  Canse.— A  petition  for  leave 
to  appeal  an  interlocutory  judgment  to  the 
Honse  of  Lords  was  presented  to  the  Court 
bj  persons  interested  in,  but  who  were  not 
parties  to  the  cause.  The  Court  poetpoTied 
consideration  of  the  petition  hoc  ttatu  until 
they  had  sisted  themselves  as  parties  to  the 
action.    Orr  JStrtn^'f  IVi.,  1884,  12IL  343. 

91  Appeal — Honse  of  Lords  — Compe- 
tency-Appeal  firom  Sheriir  Court— <)nes- 


tion  of  Pact— Judicature  Act,  1825,  sec.  40. 
— ^A  finding  that  the  ignition  of  a  bing  of  blaes 
would  cause  material  discomfort  to  interdic- 
tors,  held  to  be  a  finding  of  fact  within  the 
meaning  of  sec.  40  of  the  Judicature  Act,  and 
not  subject  to  review  by  the  House  of  Lords. 
Fleming,  dx.  v.  Hyslop,  dtc,  1886, 13  R.  (H.  L.) 
43;  23S.  L.  B.491. 

95.  Appeal  — House  of  Lords  — Compe- 
tency—Appeal  firom  Sheriff  Court— Ques- 
tion of  Fact— Judicature  Act,  1825,  sec.  40 
— "Constructiye  Total  Loss." — Oyrcumstancee 
in  which  held  that  a  finding  re  acceptance  by 
underwriters  of  the  abandonment  of  a  ship 
was  a  pure  question  of  fact.  Observed  {per  Ld. 
Penzance):  '*The  question  whether  the  under- 
writers accepted  the  abandonment  or  not  is 
a  question  of  fact  to  begin  vnth,  but  the  circum- 
stances of  the  case  may  be  such  that  a  juiy 
may  be  told  as  matter  of  law,  and  properly  told, 
that  if  they  think  the  underwriters  have  done 
certain  acts  which  are  consistent  only  with 
their  having  accepted  the  abandonment,  then 
they  ought  to  find  that  the  abandonment  has 
been  accepted."  Shepherd  v.  Henderson,  1881 
(H.L.),  7A.  C.  49;  9R.1;  19S.L.B.577. 

96.  Appeal— House  of  Lords  — Appeal 
from  Sheriff  Court  —  Question  of  Pact  — 
Judicature  Act,  1825,  sec.  40. — CircwmstaTices 
in  which  held  that  in  compliance  with  sec.  40 
of  the  above  Act  the  Court  of  Session  ought 
to  have  inserted  in  the  interlocutor  a  finding 
in  fact,  and  that  the  case  fell  to  be  dealt  with 
as  if  such  finding  had  been  inserted.  Caird  v. 
Sime,  1887  (H.  L.),  12  A.  C.  326 ;  14  R.  37 ; 
24  S.  L.  E.  569.  Cf.  Little  v.  Stevenson,  1896 
(H.  L.),  23  B.  12  ;  33  a  L.  R  514;  3  S.  L.  T. 
328. 

97.  Appeal— House  of  Lords— Compe- 
tency— Leaye — Accounting. — An  interlocu- 
tor ordaining  the  defenders  to  lodge  an 
account,  and  remitting  to  an  accountant,  may 
be  appealed  without  leave.  Mann  v.  Edin- 
burgh Northern  Tramways,  1892  (H.  L.),  20  R. 
7 ;  30  S.  L.  R.  140. 

98.  Appeal— House  of  Lords— Compe- 
tency—Leaye— Appeal  without.— Petition 
to  House  of  Lords  praying  that  appeal  should 
be  dismissed  in  respect  that  certificate  of 
leave  to  appeal  did  not  accompany  same. 
Appeal  held  competent  and  petition  dismissed, 
Orr  Swing's  Trs.  v.  Orr  Ewing,  ike.,  1885, 13  R. 
(H.  L.)  1. 

99.  Appeal— House  of  Lords— Leave— 
Loss  of  Eyidence  pending  Appeal- In  a 
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petition  for  leave  to  appeal  to  the  House  of 
Lords,  the  petitioner  stated  that  the  only  law 
in  the  case  arose  on  the  title  to  sue,  and  that 
nothing  else  was  appealable.  Objection  was 
taken  on  the  ground  that  valuable  evidence 
might  be  lost  through  witnesses  dying  during 
the  time  that  the  appeal  was  pending,  and 
it  was  stated  that,  provided  it  was  agreed  in 
such  an  event  to  take  the  judges'  notes  of 
evidence  at  the  last  trial,  no  further  opposi- 
tion would  be  offered.  A  letter  to  that  effect 
having  been  put  in  process,  the  Court  granted 
the  prayer  of  the  petition.  Ifackefme,  Peti- 
tioner, 1875, 12  S.  L.  B.  622. 

100.  Appeal— House  of  Lords— Leave- 
Proof  before  Answer. — Where  the  Inner 
House  allowed  proof  before  answer,  and  the 
competency  of  proof  was  not  impugned,  leave 
to  appeal  to  the  House  of  Lords  refused. 
PringU  v.  Bunsmure,  1877, 14  S.  L.  R.  498. 

101.  Appeal— House  of  Lords— Leave— 
Interlocutory  Judgment- Caution- Con- 
ditions.— ^In  an  action  by  a  landlord  for  re- 
duction of  a  lease  on  the  ground  of  fraud, 
and  for  removal  and  accounting,  the  Court 
(after  the  verdict  of  a  jury  on  the  question 
of  fraud)  reduced  the  lease,  repelled  a  plea 
by  the  tenant  that  he  had  another  title  to 
possession,  and  remitted  to  the  Lord  Ordinary 
to  proceed  with  the  question  of  accounting. 
Leave  to  appeal  to  the  House  of  Lords  granted 
to  the  defender  on  his  fin^lmg  caution  for 
violent  profits  and  presenting  his  petition 
promptly.  Gardner  v.  Beresford't  Trs,,  1877,  4 
E.  1091 ;  14  S.  L.  R.  590. 

102.  Appeal— House  of  Lords— Leave— 
Lisue. — The  pursuer  of  an  action  for  the  re- 
duction of  a  deed  was  allowed  certain  issues, 
but  refused  an  issue  of  *' essential  error." 
Leave  to  appeal  on  the  competency  of  the 
latter  issue  refused,  Yeatmans,  1877,  5  R 
293  ;  15  S.  L.  R.  107. 

103.  Appeal— House  of  Lords— Leave.— 

The  Court  refused  leave  to  appeal  on  rele- 
vancy where  their  lordships  were  of  opinion 
that  it  was  to  the  advantage  of  the  parties 
that  the  case  should  be  heard  as  a  whole, 
after  proof.  City  of  Glasgow  Bank  v.  Mae- 
kinnouy  1881,  9  R.  535  ;  19  S.  L.  R.  278. 

104.  Appeal— House  of  Lords— Leave- 
Proof  or  Jury— BeftisaL— The  Court  reftised 
leave  to  appeal  to  the  House  of  Lords  an 
interlocutor  appointing  an  action  of  declarator 
of  public  right  of  way  to  be  tried  by  a  judge 


without  a  jury.  Scottish  Rights  of  Way  and 
Recreation  Society ^  Ltd,  v.  Macpherson,  1886, 14 
R.  74 ;  24  S.  L.  R.  59. 

105.  Appeal— House  of  Lords— Leave- 
Proof  or  Jury  TriaL— The  Court  will  not 
grant  leave  to  appeal  on  a  question  of  dis- 
cretion, e,g,  whether  or  no  a  case  should  go  to 
proof  or  be  tried  by  jury,  unless  on  special 
cause  shown.  Hope  v.  Hope^s  Trs,,  1898,  36 
S.  L.  R  220 ;  6  S.  L.  T.  238. 

106.  Appeal— House  of  Lords— Leave- 
Form  of  Inquiry— Proof  or  Remit. — Leave 
to  appeal  granted  where  the  question  in  dis- 
pute was  the  form  of  inquiry  (by  proof  or  by 
remit)  into  the  values  of  the  expectancies  of 
heirs  of  entail.  Anderson  v.  Bankes,  1899,  2 
F.  72  ;  37  a  L.  R  56;  7  S.  L.  T.  195. 

107.  Appeal— House  of  Lords— Leave- 
Interlocutory  Judgment. — Leave  to  appeal 
from  an  interlocutory  judgment  refused  where 
a  second  appeal  seemed  probable.  Stevxirt  v. 
Kennedy,  1889,  16  R  521 ;  26  S.  L.  R.  390. 

108.  Appeal— House  of  Lords— Leave. — 
Leave  to  appeal  interlocutory  judgment  re- 
fused,   Caledonian  Insurance  Coy,  v.  GUmoury 
1891,  19  R  64 ;  29  a  L.  R  75. 

109.  Appeal— House  of  Lords— Leave- 
Interlocutory  Judgment— 48  Geo.  III.  c. 
161,  sec.  15. — In  an  action  by  the  Crown  for 
legacy  duty  and  inventory  duty  the  defender 
objected  that  the  property  in  question  had 
never  vested  in  his  ancestor,  and  therefore 
was  not  subject  to  taxation,  but  the  Court 
decerned  in  terms  of  the  summons,  and 
ordered  accounts  to  be  lodged  in  order  that 
the  amount  of  the  duty  exigible  should  be 
ascertained.  The  defender  applied  for  leave 
to  appeal,  on  the  ground  that  the  sequel  of 
the  case  would  consist  of  an  accounting,  and 
was  entirely  separable  from  the  questions 
which  had  been  decided,  and  that  the  judg- 
ment of  the  House  of  Lords,  even  if  aflirma- 
tive,  might  affect  the  treatment  of  the  said 
accounting.  The  Court  granted  leave  to 
appeal.  Lord  Advocaie  v.  Duke  of  Hamiltony 
1891,  29  8.  L.  R.  272. 

110.  Appeal— House  of  Lords— Leave. — 

Leave  to  appeal  refused,  Duke  of  Sutherland 
V.  Marquis  of  Stafford,  1892,  19  R  504 ;  29 
S.  L.  R  432.  AsseU  Coy.  v.  Shiirei^  Trs.,  1897, 
24  R  418 ;  34  8.  L.  R  353 ;  4  S.  L.  T.  224. 
Broatch  v.  Jackson,  1900,  2  F.  968;  37  8.  L.  R 
748 ;  8  S.  L.  T.  56. 
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111.  Appeal— Honse  of  Lords— Leaye— 
Deaa  of  Qiiild— Interlocator  given  Effect  to 
liy  Deaa  of  Giiild--Jiidicatiiie  Act^  1808,  sec. 
15. — The  Court  of  Session,  on  appeal  from  the 
Dean  of  Guild,  sustained  the  appeal  and  re- 
mitted to  the  Dean  of  Guild|  who  thereupon 
pronounced  an  order  in  terms  of  the  remit.  A 
petition  was  then  presented  hy  the  appellant 
for  leave  to  appeal  the  Court  of  Session  judg- 
ment to  the  House  of  Lords,  hut  no  mention 
was  made  of  the  Dean  of  Guild's  final  judg- 
ment, which  had  not  heen  appealed.  Petition 
rrfuud,  (1)  If  the  judgment  was  final  there 
was  no  need  of  leave  to  appeal ;  (2)  if  inter- 
locutory, it  was  not  competent  to  appeal  it, 
notwithstanding  the  Dean  of  Guild's  inter- 
locutor carrjdng  it  into  effect.  Macphencn  v. 
Hoy,  1898,  25  B.  894;  35  S.  L.  B.  701;  6  S. 
Ll  T.  19. 

112.  Appeal— House  of  Lords— Leave.— 
A  defender  was  ordained  to  execute  a  dis- 
position of  heritage  in  favour  of  a  pursuer, 
in  terms  to  be  adjusted  at  sight  of  a  reporter. 
Leave  to  appeal  before  the  terms  of  the  dis- 
position had  been  adjusted  rejused.  Grant  v. 
MacketLM,  1899,  1  F.  889 ;  36  S.  L.  R  671 ;  7 
&L.T.  38. 

113.  Appeal— House  of  Lords— Ooncur- 
fing  Jodgments  on  Fact. — The  House  of 
Lords  is  reluctant  to  reverse  concurring 
judgments  on  questions  of  fact.  M*Intyre 
Erg,  V.  M' Gavin,  1893  (H.  L.X  20  B.  49 ;  30 
S.  L.  R.  941 ;  1  S.  L.  T.  110. 

114.  Appeal— House  of  Lords— Ooncnr- 
xing  Judgments  on  Fact. — The  House  of 
Lords  has  no  rule  excluding  review  of  con- 
curring judgments  on  fact.  MorUgomerie  ds 
Coy.  V.  WoMact'Jamea,  1903  (H.  L.),  6  F.  10;  41 
8.  L.  R.  137 ;  11  S.  L.  T.  637. 

115.  Appeal  — House  of  Lords  — New 
Qnesfeioiis  raised  — Fact  or  Law  — Irish 
Law. — Questions  of  Irish  law  are  matters  of 
fact  in  the  Court  of  Session,  but  in  the  House 
of  Lords  matters  of  law.  So  where  the  facts 
of  a  case  raised  a  question  of  Irish  law  upon 
which  no  evidence  had  been  led  in  the  Court 
of  Session,  the  House  heard  an  argument  and 
applied  the  Irish  law.  Cooper  v.  Cooper^  1888 
(H  L.),  15  R  21 ;  25  S.  L.  R  400. 

116b  Appeal— House  of  Lords— Bemit— 
Statement  of  Facts  inadeanate  —  Cause 
Bemitted. — In  an  income-tax  appeal  to  the 
House  of  Lords,  the  cause  was  remitted  with 
diiedionsy  as  the  statement  of  facts  was  in- 
sufficient for  the  decision  of  the  point  raised. 


CoUnesi  Iron  Coy,  v.  Blobck,  1879  (H.  L.),  6  R 
122. 

117.  Appeal— House  of  Lords— Bemit— 
Bemit  for  Amendment  of  Becord.— O^ycia 
Navigaiion  Tr$.  v.  Laird,  1880  (H.  L.),  7  R 
115. 

118.  Appeal— Honse  of  Lords— Bemit— 
Judicature  Act^  1825,  sec.  40— Case  origin- 
ating in  Sheriff  Court— Question  of  Fact— 
Bemit  back. — ^In  appeals  to  the  House  of 
Lords  under  sec.  40  of  the  Judicature  Act, 
1825,  if  it  be  shown  that  material  questions 
of  fact  have  not  been  determined  by  the 
Court  of  Session,  the  Lords  wiU  remit  back 
to  them  to  pronounce  findings  upon  such 
matters.  Mackay  v.  Dick  d:  Stevenson,  1881 
(H.  L.),  6  A  C.  251 ;  8  R  37 ;  18  S.  L.  R 
387. 

119.  Appeal— House  of  Lords— Bemit— 
Evidence.  —  The  Court  cusoileied  the  de- 
fenders in  an  action,  on  consideration  of  the 
report  of  an  accountant  to  whom  there  had 
been  a  remit.  Neither  party  had  renounced 
probation.  The  House  of  Lords  remitted  to 
the  Court  of  Session  for  further  inquiry. 
Binnie  v.  Binnit^s  Trs,,  1889  (H.  L.),  16  R  23 ; 
26  S.  L.  R  794. 

120.  Appeal— House  of  Lords— Petition 
to  Apply  Judgment. — It  is  unnecessary  to 
petition  the  Court  to  apply  a  judgment  of 
the  House  of  Lords  which  merely  s^rms  its 
own  judgment.  The  successful  party  should 
enrol  the  cause  before  the  Lord  Ordinary  {per 
Ld.  Toung).  Peters  v.  Greenock  Magistratei, 
1893,  20  R  924;  31  S.  L.  R  10;  1  S.  L.  T.  16. 

121.  Appeal  for  Jury  Trial— Competency 
—Employers'  Liability  Act,  1880,  sec.  6— 
Judicature  Act^  1825,  sec.  40.— Held  that 
sec.  6  of  the  Employers'  Liability  Act,  1880, 
does  not  by  implication  abolish  the  right  of 
appeal  for  jury  trial  under  sec.  40  of  the  Judi- 
cature Act.  Patons  v.  Niddrit  and  Benhar  Coat 
Coy.  Ltd,,  1885,  12  R  538 ;  22  S.  L.  R  345. 

122.  Appeal— Jury  Trial— Competency— 
BemoTal— Employers' Liability  Act,  1880— 
Judicature  Act»  sec.  40.— An  action  founded 
on  the  Employers*  Liability  Act  and  raised  in 
the  Sherifi'  Court  may  be  appealed  for  jury 
trial  under  sec.  40  of  the  Judicature  Act ;  but 
the  appellant  takes  the  risk  that  the  Court 
may  award  only  Sheriff  Court  expenses.  It 
is  empowered  so  to  do  by  the  Sheriff  Courts 
Act,  1877,  sec.  9  (2).    Kane  v.  Singer  Manufac- 
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turinj  Goy.,  1904,  6  F.  658 ;  41  S.  L.  R  671 ; 
12  S.  L.  T.  114. 

123.  Appeal— Jury  Trial— Competency— 
Judicature  Act,  1825,  sec.  40— A.  8.  llth 
July  1828,  sec.  6. — Interlocutors  discharging 
diets  of  proof  and  assigning  new  diets  are  not 
interlocutors  ''  allowing  proof  "  or  "  reviving 
an  allowance  of  proof.''  Kinnei  v.  Fleming, 
1881,  8  R.  386 ;  18  S.  L.  B.  245. 

124.  Appeal  for  Jury  Trial— Competency 
— Judicature  Act,  1825,  sec.  40. — ^Appeal  for 
jury  trial  held  competent  where  the  appellant 
openly  avowed  that  his  ohject  was  to  submit 
the  Sheriff's  decision  on  relevancy  to  review. 
Kgith  Brothers  v.  MaxwelPs  Factor,  1880, 17  R 
799 ;  27  8.  L.  R  664. 

125.  Appeal  for  Jury  Trial— <kmipetency 
—  Proof  habili  modo  —  Judicature  Act, 
1825,  sec.  40— Court  of  8e8sion  Act^  1868, 
sec.  73. — A  Sheriff-Substitute  having  allowed 
a  proof  prout  dejure  as  to  part  of  a  claim,  and 
only  a  proof  habili  modo  as  to  the  other  part, 
the  case  was  appealed  for  jury  trial.  Held 
that  the  appeal  was  competent,  and  brought 
the  whole  of  the  Sheriff-Substitute's  judgment 
under  review.  Bobertion  v.  Earl  of  Dudley, 
1875,  2  R  935. 

126.  Appeal  for  Jury  Trial— Competency 
--Partial  Proof  allowed—Judicature  Act, 
sea  40. — It  is  competent  to  appeal  under  the 
Judicature  Act  for  jury  trial  where  a  Sheriff 
has  aUowed  a  partial  proof.  CoTiroy  v.  Inglis, 
1895,  22  R  620;  32  S.  L.  R  496;  3  S.  L.  T. 
25. 

127.  Appeal  for  Jury  Trial— Competency 
— Preliminary  Proof. — In  an  action  for  dam- 
ages nosed  in  the  Sheriff  Court  at  common  law 
and  under  the  Employers'  Liability  Act,  1880, 
the  Sheriff  on  7th  June  allowed  a  proof  of 
whether  or  no  notice  had  been  given  timeously 
in  the  terms  of  the  statute.  Thereafter  on 
24th  November  he  allowed  a  proof  on  the 
merits.  The  pursuer  appealed  for  jury  trial 
Held  that  the  appeal  was  competent,  as  the 
interlocutor  of  24th  November  was  the  first 
interlocutor  allowing  a  proof  on  the  merits. 
M'CoU  V.  Gardner  ds  Ooy.,  1898,  25  R  395 ;  35 
8.  L.  R.  327 ;  5  S.  L.  T.  287. 

128.  Appeal  for  Jury  Trial— Competency 
—Preliminary  Proof— Judicature  Act,  1825, 
sec.  40. — It  is  not  competent  to  appeal  for 
jury  trial  under  sec.  40  of  the  Judicature  Act 
of  1825  until  the  Sheriff  has  pronounced  an 


interlocutor  allowing  proof  upon  the  merits 
of  the  cause.  So,  where  a  Sheriff*  had  ordered 
inquiry  upon  a  defence  stated  in  bar  of  an 
action  for  damages  for  personal  injury,  hM 
that  an  appeal  was  incompetent.  Curran  v. 
M' Alpine  <b  Sons,  1898,  1  F.  326;  36  S.  L.  R 
238;  6S.  L.T.  230. 

129.  Appeal  for  Jury  Trial— Competency 
—Proof  restricted  to  Writ— Judicature 
Aet^  1825,  sec.  40.— An  appeal  against  an 
interlocutor  aUowing  proof  by  writ  dismissed 
as  incompetent.  Olasgow  Central  Stores  v. 
Ooodson,  1901,  3  F.  1075;  38  S.  L.  R  765;  9 
S.  L.  T.  122. 

130.  Appeal  for  Jury  Trial— Competency 
—Judicature  Act  (6  Geo.  IV.  c.  120),  sec. 
40— Consent  to  Proof  before  Answer.— An 
appeal  for  jury  trial  is  incompetent  where 
the  Sheriff  has  allowed  proof  before  answer 
"of  consent."  Paterson  v.  Kidd^s  Trs,,  1896, 
23R737;  33S.L.R568;4S.L.T.  11.  But 
where  a  Sheriff  "  Closes  the  record  of  consent : 
Repels  the  plea  of  irrelevancy :  Before  answer 
allows  a  proof,"  an  appeal  is  not  excluded. 
The  Court  here  read  the  "  of  consent "  as  re- 
ferring to  the  repelling  of  the  plea  of  irre- 
levancy, not  the  allowance  of  proof.  Fleming 
V.  Eadie  <h  Son,  1897,  25  B.  3;  35  S.  L.  R  1 ; 
5  a  L.  T.  136. 

131.  Appeal  for  Jury  Trial— Competency 
— Pendinir  Appeal  to  Sheriff— Judicature 
Act,  1825,  sec  40.— An  appeal  for  jury  trial 
is  not  competent  pending  an  appeal  to  the 
Sheriff  against  the  allowance  of  proof. 
M'AHhur  v.  Boucher,  1887,  15  R  117;  26 
S.  L.  R  138. 

132.  Appeal  for  Jury  Trial— Competency 
—Value  of  Cause— Leaye— Judicature  Act, 
1825,  sec  40— A.  8.  llth  July  1828,  sec.  5.— 
Held  that  a  Sheriff  Court  action  for  interdict 
and  £5  of  damages  could  not  be  appealed  for 
jury  trial  without  leave.  Rain  v.  Oibh,  1877, 
4  R  732 ;  14  S.  L.  R  474. 

138.  Appeal— Jury  Trial— Competency- 
Value  of  Cause— Leave— Judicature  Act^ 
1825,  sec  40— A.  8. 12th  July  1828,  sec  5.— 
In  cases  where  it  is  necessary  to  obtain  leave 
to  appeal  for  jury  trial,  in  respect  that  the 
value  of  the  cause  does  not  ex  fcune  appear  to 
exceed  £40,  leave  must  be  obtained  and  an 
appeal  taken  within  fifteen  days  of  the  inter- 
locutor allowing  proof.  Dt^  v.  Steiuiurt,  1881, 
9R17;  19S.  L.  R16. 
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131  Appeal  for  Jnzy  Trial— Effect  of— 
Jndicatnze  Act^  1825,  sec.  40.— A  caiue 
appealed  for  jury  trial  under  sec.  40  of  the 
above  Act  may  be  dealt  with  by  the  Court  of 
Sesakm  in  the  aame  manner  as  if  it  had 
originated  in  that  Court.  Cochrcme  v.  Ewimgy 
1883, 10  B.  1279 ;  20  S.  L.  IL  842. 

135.  Appeal  for  Jury  Trial— Petition  for 
Service  —  TiUee  to  Land  Oonaolidation 
Act^  1868;  sec.  4L — EM  that  a  petitioner 
f<Nr  seryioe  who  appeals  for  jury  trial  under 
sec.  41  of  the  Act  has  a  right  to  jury  trial 
unless  cause  to  the  contrary  be  shown.  The 
hct  that  the  evidence  is  chiefly  dooumentaiy 
evidence  as  to  pedigree  is  not  a  sufficient 
cause.  MadMOoA,  y.  Eou^  1875,  3  R  232 ;  13 
&  li.  B.  135. 

136.  Appeal  for  Jury  Trial— Proof  or 
Jury  Trial— Practice — Questiona  of  Law. — 
Where  an  action  originating  in  the  Sheriff 
Court  is  ap{>ealed  to  the  Court  of  Session  for 
jmy  trial,  the  practice  is  to  treat  it  as  if  it 
had  originated  in  the  latter  Court.  "  If  the 
subject-matter  of  the  action  is  such  that  if 
it  were  a  Court  of  Session  action  it  would 
naturally  go  to  a  jury,  then  to  a  jury  it  shaU 
go" ;  but  ^  if  the  case  is  one  whidi  seems  not 
suited  for  jury  trial,  instead  of  sending  it  to 
a  Lord  Ordinary  it  has  been  not  unusual  to 
send  it  back  to  the  Sheriff."  He^tZ  that  it  was 
no  valid  reason  for  refusing  a  pursuer  trial 
by  jury  that  questiona  of  law  were  raised  by 
the  issue.  M^Intoth  v.  LochgeUy  Commrs., 
1897,  25  B.  32;  35  S.  L.  R.  50;  5  &  L.  T. 

isa 

137.  Appeal  for  Jury  Trial  — Proof  or 
Jury— Remit  to  Lord  Ordinary  for  Jury 
TxiaL — ^Oaae  appealed  for  jury  trial  remitted 
to  Lord  Ordinary  for  trial  by  jury  although 
BabiHty  waa  admitted  and  the  sum  involved 
not  great.  GowU  ▼.  Diex,  1903,  5  F.  1173;  40 
a  L.  B.  868;  11  8.  L.  T.  247. 

13&  Appeal  for  Jury  Trial— Interlocntor 
aBowing  Proof— Preliminary  Proof.— One 
ground  of  defence  stated  to  an  action  raised 
in  the  Sheriff  Court  to  recover  damages  for 
injury  sustained  by  the  pursuer  while  in  the 
employment  of  the  defender  was, "  no  employ- 
ment.'' Of  this  fact  the  Sheriff  allowed  a 
proof.  Tlie  pursuer  appealed  for  jury  trial. 
The  Court  refueed  a  motion  by  the  defender 
tiist  there  should  be  a  preliminary  proof  on 
the  question  of  employment,  and  ordered 
israss.  irai#«Hy  V.  Af<Ob&e,  1898,  25  B.  872 ; 
35aLLR679;  6  S.  L.  T.  7. 


139.  Appeal — Appeal  for  Jury  Trial — 
— ^Power  to  Bemit  to  Sheriff— Judicature 
Act^  1825,  sec  40. — ^Where  the  Court  thinks 
a  case  appealed  for  jury  trial  under  sec.  40 
unsuited  to  be  tried  in  that  way,  it  has 
power  to  send  it  back  to  the  Sheriff  for  proof. 
ChMolm  V.  Marehall,  1874,  1  R  388  ;  11 
a  L.  R.  207. 

140.  Appeal  for  Jury  Trial— Bemit  for 
Proof— Jodicature  Act^  1825^  sec.  40— 
Court  of  Session  Act,  1868,  see.  73.— A  case 
appealed  from  the  Sheriff  Court  for  jury  trial, 
was  sent  to  proof  before  answer  before  a  judge 
of  the  division,  on  the  ground  that  it  appeared 
unsuitable  for  jury  trial  Laidlaw  ds  Sons  t. 
TFilson  di  Amutrong,  1874,  2  B.  148;  12 
S.  L.  R.  101. 

141.  Appeal  for  Jury  Trial— Bemit  for 
Proof — Judicature  Act^  1825^  sec.  40.— 
The  Court  will  not  send  back  to  the  Sheriff  a 
case  brought  under  their  review  in  terms  of 
the  Judicature  Act,  1825,  unless  circumstances 
can  be  pointed  to  which  render  the  Sheriff 
Court  peculiarly  appropriate  as  the  tribunal 
for  ascertaining  the  facts.  So  an  action  for 
accounting  appealed  from  the  Sheriff  Court 
was  remitted  to  the  Lord  Ordinary.  Tosh  y. 
Ferguaon,  1896,  24  B,  54;  34  S.  L.  B.  46; 
4  S.  L.  T.  119. 

142.  Appeal  for  Jury  Trial— Proof  or 
Jury  — Olaim  for  £60  — Judicature  Act, 
1826,  sea  40. — ^A  Sheriff  Court  action  con- 
cluding for  £60  damages  was  appealed  for  j  ury 
trial.  The  Court  allowed  the  case  to  be  tried 
by  jury.  Mitchell  v.  Urqtikart,  1884,  11  B. 
553 ;  21  S.  L.  R.  348. 

143.  Appeal  for  Jury  Trial— Bemit— The 
Court  remitted  to  the  Sheriff  a  case  appealed 
for  jury  trial  as  the  issue  involved  was 
trifling.  Bethune  v.  Denham^  1886,  13  B. 
882;  23S.L.  B.456. 

144.  Appeal  for  Jury  Trial  — Bemit  to 
Sheriff. — ^An  action  at  common  law  by  an  in- 
jured servant  against  his  master  was  ditmiaud 
by  the  Sheriff  on  a  preliminary  plea.  The 
Court  having  reversed  the  Sheriff's  decision, 
held  that  the  action  need  not  be  remitted  to 
the  Sheriff,  and  issues  ordered,  M^Donagh  y. 
MacLellany  1886, 13  B.  1000  ;  23  S.  L.  R  717. 

145.  Appeal  for  Jury  Trial — Bemit  to 
Sheriff — Action  of  Damages  for  Ix^ury 
done  to  Crops  by  Babbits.— A  tenant  having 
sued  his  landlord  in  the  Sheriff  Court  for 
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damages  in  consequence  of  injury  done  to  his 
crops  by  rabbits,  and  a  proof  having  been 
allowed,  the  defender  appealed  for  jury  trial, 
but  on  the  case  being  called  in  the  summar 
roll,  moved  that  the  case  should  be  tried  in 
the  Court  of  Session  by  a  judge.  The  Court 
refused  the  appeal,  and  remitted  to  the  Sheri£f- 
Substitute  to  proceed  with  the  proof.  MitcheU 
V.  Sutherland,  1886,  23  S.  L.  R.  317. 

146.  Appeal— Appeal  for  Jury  Trial— 
Bemit  to  Sheriff. — On  an  appeal  for  jury 
trial  the  defender  moved  for  a  remit  to  the 
Sheriff  on  the  ground  that  the  sum  involved 
was  small.  The  Court  ordered  issues.  Grdbh 
V.  Fraser,  1892, 19  B.  580 ;  29  S.  L.  R.  445. 

147.  Appeal  for  Jury  Trial— Bemit  to 
Sheriff— Value  of  Oanse.— Where  an  action 
for  £50  for  damages,  originating  in  the  Sheriff 
Court,  was  appealed  for  jury  trial,  and  the 
pursuer,  prior  to  raising  the  action,  had  offered 
to  take  £25,  the  Court  ordered  issues.  Doiv- 
nachie  v.  Hum,  1892,  20  R.  210 ;  30  a  L.  B. 
201. 

148.  Appeal  for  Jury  Trial  — Bemit— 
Lord  Ordinaiy  or  Sheriff.— The  Court  re- 
mitted to  a  Lord  Ordinary  for  proof  an  action 
raised  in  the  Sheriff  Court  and  appealed  for 
jury  trial.  Wiiling  ds  Coy,  v.  Heye  de  Sons, 
1892,  20  R.  34 ;  30  S.  L.  R.  64. 

149.  Appeal  for  Jury  Trial— Bemit  to 
Sheriff— Trivial  Cause.- i^^mtt  to  Sheriff 
of  case  appealed  for  jury  trial  where  Court 
thought  the  claim  involved  was  trivial.  Nicol 
V.  Picken,  1893,  20  R.  288  ;  30  S.  L.  R.  342. 

150.  Appeal  for  Jury  Trial— Proof  or 
Jury  —  Bemit  to  Sheriff.  —  Actions  for 
damages  should  go  to  trial  by  jury  when 
appealed  under  the  Judicature  Act,  unless 
special  cause  to  the  contrary  be  shown.  But 
it  is  always  a  question  in  the  discretion  of 
the  Court.  WiUison  v.  Pelherbridge,  1893,  20 
B.  976 ;  30  S.  L.  R.  861  ;  1  S.  L.  T.  151 
(damages  for  breach  of  apprentice's  indenture 
— sent  to  jury). 

151.  Appeal  for  Jury  Trial— Proof  or 
Jury— Remit  to  Sheriff.— An  action  raised 
in  the  Sheriff  Court  by  a  servant  against  his 
master  involved  a  question  of  the  terms  of 
employment  and  propriety  of  the  servant's 
dismissal.  The  pursuer  appealed  for  jury 
trial.  The  Court  being  of  opinion  that  the 
case  was  more  appropriate  for  proof  remitted  to 
the  Sheriff,     (hmningham  v.  Ayrshire  Foundry 


Cay.  Ltd.,  1893,  21  B.  19;  31  S.  L.  R.  9;  1 
S.  L.  T.  258. 

152.  Appeal  for  Jury  Trial— Bemit  to 
Sheriff. — ^A  question  between  heritors  and  a 
minister  was  appealed  from  the  Sheriff  under 
sec.  40  of  the  Judicature  Act,  with  a  view  to 
obtaining  a  remit  to  the  Lord  Ordinary  on 
teinds  who  had  a  cognate  case  before  him. 
Neither  party  moved  for  jury  trial.  The 
Court  remitted  to  the  Sheriff.  Bain  v.  Duthil 
Heritors,  1894,  21  B.  536 ;  31  S.  L.  B.  427  ;  1 
S.  L.  T.  507. 

153.  Appeal  for  Jury  Trial— Proof  or 
Jury— Bemit  to  Sh!mtt,—Held  that  no 
special  cause  had  been  shown  why  a  case, 
appealed  for  jury  trial,  should  not  be  sent  to 
a  jury,  where  it  appeared  (1)  that  the  action 
was  about  farm  buildings,  (2)  that  the  Sheriff 
was  already  acquainted  with  the  facts  of  the 
case,  (3)  that  the  sum  at  stake  was  small. 
Joh7istone  v.  Eughan,  1894,  21  B.  777;  31 
S.  L.  B.  655 ;  2  S.  L.  T.  28.  Followed,  with 
the  explanation  that  it  is  always  a  question 
in  the  Court's  discretion  whether  to  allow 
proof  or  jury  trial.  Crawford  v.  Pato7i,  1895, 
22  R.  367 ;  32  S.  L.  R.  272 ;  2  S.  L.  T.  482, 
520. 

154  Appeal  for  Jury  Trial— Bemit— 
Judicature  Act,  1825  (6  Geo.  IV.  c.  120), 
sec  40. — Where  neither  party  in  an  appeal 
for  jury  trial  claims  trial  by  jury,  the  Court 
will,  if  the  relevancy  of  the  action  be  sus- 
tained, remit  to  the  Sheriff  to  proceed  with 
the  proof.  Fife  v.  Orr,  1895,  23  B.  8 ;  33 
S.  L.  R.  1 ;  3  S.  L.  T.  114. 

155.  Appeal  for  Jury  Trial— Remit  to 
Sheriff  —  Competency  —  Judicature  Act, 
1825,  sec.  40. — Held  incompetent  to  remit 
to  the  Sheriff  an  action  for  damages  for  per- 
sonal injury  which  had  originated  in  the 
Sheriff  Court  and  been  appealed  for  jury  triaL 
Jamieson  v.  Hartil,  1898, 25  B.  551 ;  35  S.  L.  R. 
450 ;  5  S.  L.  T.  310. 

156.  Appeal  for  Jury  Trial— Bemit  to 
Sheriff. — The  Court  remitted  back  to  the 
Sheriff  for  proof  a  case  which  had  been 
brought  up  on  appeal  for  jury  trial,  where 
their  Lordships  were  of  opinion  that  it  was 
unsuited  for  trial  by  jury.  Maclean  v.  Loga^i- 
lea  Coal  Coy.,  1898,  36  S.  L.  B.  35 ;  6  S.  L.  T. 
178. 

157.  Appeal  for  Jury  Trial— Bemit  to 
Sheriff. — An  action  for  damages  for  wrong- 
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fnl  disnuBsal  was  raised  by  a  farm  servant 
against  his  employer.  On  proof  being  allowed 
the  pursuer  appealed  for  jury  trial.  On  a 
oonsideration  of  the  circumstances  the  Court 
remitUd  to  the  Sheriff  to  take  proof.  Pollock 
T,  Afotr,  1901,  3  F.  332;  38  8.  L.  B.  260;  8 
S.  L.  T.  345. 


158.  Appeal  for  Jury  Trial— Remit  to 
Sheriff. — An  appeal  for  jury  trial  under  the 
40th  section  of  the  Judicature  Act,  1825,  in- 
Tolred  a  question  between  a  landlord  and 
tenant  as  to  obstructions  put  by  the  landlord 
{in  course  of  operations  upon  the  building)  in 
the  way  of  the  tenant's  full  occupation.  The 
Court,  being  of  opinion  that  the  case  was  not 
suited  for  trial  by  jury,  remitted  to  the  Sheriff 
to  take  proof.  Walker  v,  Knotoles  db  SorUf 
1902,  4  F.  403 ;  39  S.  L.  R.  291 ;  9  S.  L.  T. 
358. 

159.  Aiipeal  for  Jury  Trial— Remit  to 
Shoiff — Ri^t  of  Way.  —  An  action  for 
damages  for  personal  injury  involved  ques- 
tions of  property  and  right  of  way.  It  was 
raised  in  the  Sheriff  Court,  and  appealed  for 
trial  by  jury.  In  respect  of  the  nature  of 
the  questions  involved,  the  Court  remitted  to 
the  Sheriff.  Dunn  v.  Cuninghame,  1902,  4  F. 
977 ;  39  S.  L.  R.  755 ;  10  S.  L.  T.  183. 

160.  Appeal  for  Jury  Trial— Remit  to 
Sheriff— -Natnre  of  Cause. — ^Where  an  action 
for  damages  for  personal  injury  appeared  to 
have  been  brought  in  good  faith,  and  where 
it  did  not  seem  unreasonable  that  a  jury 
should  award  £40,  the  Court  refused,  on  an 
appeal  for  jury  trial,  under  the  Judicature 
Actf  to  remit  to  the  Sheriff.  Dickie  v.  Scottish 
Co-operative  IVhoUmU  Society,  Ltd.,  1903,  6  F. 
112 ;  41  S.  L.  R.  64 ;  11  S.  L.  T.  417. 

161.  Appeal  for  Jury  Trial— Remit  to 
Sheriff  —  QaestionB  Unsnited  for  Jury. 
— Case  appealed  for  jury  trial  remitted  to 
Sheriff  to  take  proof  before  answer,  where 
there  were  nice  distinctions  likely  to  arise  in 
the  ascertainment  of  fault.  Gillies  v.  Scott  <k 
Coy.,  1903,  5  F.  1118;  40  S.  L.  R.  777;  11 
S.  L.  T.  235. 

162.  Appeal  for  Jury  Trial— Remit  to 
Sherifll — Appeal  for  jury  trial  refused,  and 
cause  remitted  to  the  Sheriff,  where  the  ques- 
tions involved  were  trilling.  M*Ndb  v.  Fyfe, 
1904, 6 F. 925  ;  41  S.L.R.736;  12S.L.T.209. 

163.  Appeal  for  Jury  Trial— Remit  to 
Sheriff— Circmnstaiiees  of  Parties. —An 
action  brought  in  the  Sheriff  Court  for  £500  as 
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damages  for  breach  of  promise  of  marriage, 
was  met  by  a  tender  of  £50,  which  the  pur- 
suer declined.  She  appealed  for  jury  trial. 
The  defender  moved  the  Court  to  remit  to 
the  Sheriff,  because  neither  he  nor  the  pursuer 
had  much  money.  The  Court  ordered  issues. 
Jack  V.  Smith,  1904,  6  F.  811 ;  41  S.  L.  R.  620 ; 
12  S.  L.  T.  119. 

164.  Appeal  for  Jury  Trial— Remit  to 
Sheriff  —  Employers'  Liability  Act,  1880 
— DoubtM  ReleTBQcy— Questions  of  Law. 

— An  action  of  damages  for  personal  injuries 
under  the  Employers'  Liability  Act,  1880,  in 
which  the  fault  alleged  against  the  defenders 
was  defective  fencing  of  machinery,  and  which 
had  been  appealed  to  the  Court  of  Session, 
remitted  to  the  Sheriff  Court  in  respect  of 
the  doubtful  relevancy  of  the  case  and  the 
delicate  questions  of  law  involved.  Jack  v. 
The  Rivet,  BoU  and  Nut  Coy,  Ltd.,  1904,  6  F. 
572 ;  41  S.  L.  R  429 ;  11  S.  L.  T.  816. 

165.  Appeal  for  Jury  Trial  — Time  — 
Judicature  Act,  1825,  sec.  40— A.  S.  llth 
July  1828,  sec.  5. — An  appeal  for  jury  trial 
presented  more  than  fifteen  days  after  the 
date  of  the  interlocutor  by  a  Sheriff-Substitute 
allowing  proof  held  incompetent,  although 
there  had  been  in  the  interval  an  appeal  to 
the  Sheriff  on  a  question  of  sist  of  procedure. 
Davidson  v.  Davidson's  Exr.,  1891,  18  R.  1069  ; 
28  S.  L.  R.  809. 

166.  Appeal  for  Jury  Trial  —  Time  — 
Judicature  Act,  1825,  sec.  40— A.  S.  llth 
July  1828,  sec.  5. — An  appeal  for  jury  trial 
under  the  Judicature  Act  must  be  marked 
within  fifteen  days.  Crawford  v.  Simpson, 
1901,  38  S.  L.  R.  272 ;  8  S.  L.  T.  367.  See  No. 
75  supra, 

167.  Arrestments  on  Dependence  of 
Action  of  Reduction— Recall— Competency 
of  Application  in  Outer  House  before  De- 
fences Lodged  — Personal  Diligence  Act, 
1838,  sec.  20. — A  petition  for  the  recall  of 
arrestments  used  on  the  dependence  of  an 
action  of  reduction  is  competent  in  the  Outer 
House  before  defences  are  lodged,  but  such 
an  application  should  be  made  by  motion 
at  the  bar  and  not  by  a  separate  petition. 
Opinion  {per  Ld.  Rutherfurd  Clark)  that  in 
ordinary  actions  such  an  application  cannot 
be  made  to  the  Lord  Ordinary  until  defences 
have  been  lodged,  the  proper  course  being  an 
application  to  the  Inner  House  for  a  general 
recall  of  arrestments.  Buchanan  v.  Black, 
1882,  9  R.  926 ;  19  S.  L.  R  677. 
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168.  Arrestments  on  Dependence— Recall 

— AppeaL — Gordon  v.  Bruce  dk  Coy.,  1897,  24 
R.  844 ;  34  S.  L.  R.  633  ;  5  S.  L.  T.  13. 

169.  Bill  Chamber— Petition  for  Dissolu- 
tion of  Firm — Competency. — Petition  for 
decree  of  dissolution  of  a  firm  held  incom- 
petent in  Bill  Chamber.  Logan  v.  Cunning- 
ham, 1903  (B.  C),  41  S.  L.  R.  23  ;  11  S.  L.  T. 
327. 


170.  Brieve  of  Insanity  — Claimant  not 
Nearest  Agnate— Verdict— A.  S.  3rd  De- 
cember 1868y  sec.  6. — Held  that  clause  6  of 
the  A.  S.  applied  only  where  the  purchaser  of 
the  brieve  claimed  as  nearest  agnate.  Larkin 
V.  M'Grady,  1874,  2  R  170  ;  12  S.  L.  R. 
138. 

171.  Brieve  of  Insanity— Tonnger  Brother 
of  nearest  Agnate— Title  to  Qu.e.^Held  that 
a  cousin-german,  and  the  immediate  younger 
brother  of  the  nearest  agnate,  of  a  person 
alleged  to  be  insane,  was  a  sufficiently  near 
relative  to  purchase  a  brieve  of  insanity. 
Larkin  v.  M'Grady,  1874,  2  R.  170 ;  12  S.  L.  R. 
138. 

172.  Citation— Certificate  by  Apprentice 
of  Enrolled  Law- Agent— Citation  Amend- 
ment Act,  1882. — In  a  note  by  the  liquidator 
of  a  company,  the  certificate  of  intimation 
bore  that  the  intimation  had  been  made  to 
the  parties  named  in  the  interlocutor  by  two 
apprentices  to  a  law-agent,  by  posting  a  print 
of  the  note  with  a  copy  of  the  interlocutor 
indorsed  thereon  in  registered  letters,  and 
the  certificate  was  signed  by  the  apprentices. 
Held  that  the  intimation  was  insufficient 
under  sees.  3  and  4  of  the  above  Act. 
Liquidator  of  the  North  British  Lactinu  Manio- 
facturing  Coy,  Ltd,,  1885>  13  R.  342;  23 
S.  L.  R.  227. 

173.  Citation  —  Consistorial  Canse  — 
Judicature  Act,  1825  (6  Geo.  IV.  c.  120), 
sec.  53  —  Conjugal  Bights  (Scotland) 
Amendment  Act,  1861  (24  ft  25  Vict.  c. 
86),  sec.  10.  —  A  defender  left  his  residence 
in  Scotland  for  less  than  forty  days,  and  left 
no  information  as  to  where  he  had  gone.  Held 
that  in  such  circumstances  the  Judicature 
Act,  sec.  53,  creates  no  presumption  that  the 
defender  is  still  resident  in  Scotland,  and 
therefore  that  citation  in  a  consistorial  cause 
must,  in  terms  of  the  Conjugal  Rights  Act 
of  1861,  sec.  10,  be  made  upon  him  personally. 
Laughland  v.  Laughland,  1882  (O.  H.),  19 
S.  L.  R.  645. 


174.  Citation  —  Defenders  —  Church  — 
Voluntary  Association.  —  In  an  action  by 
a  U.  P.  minister  for  reduction  of  a  decree 
suspending  him,  and  for  restoration  to  his 
office,  it  is  sufficient  to  call  as  defenders  the 
prosecuting  members  of  the  Presbytery,  the 
Synod,  and  a  commission  of  the  Synod  by 
whom  the  sentence  has  been  pronounced. 
The  Synod  is  properly  cited  by  calling  its 
office-bearers.  The  Presbytery  should  be 
cited  for  its  interest.  Skerret  v.  Oliver,  1896, 
23  R  468  ;  33  S.  L.  R  323;  3  S.  L.  T.  257. 
Of.  ojnnions  of  Ld.  Justioe-Clerk  Macdonald 
and  Ld.  Trayner  in  Boyd  v.  Hyshp,  1903,  40 
S.  L.  R.  869 ;  10  S.  L.  T.  661  (citing  Justices 
in  reduction  of  a  licence) ;  and  Renion  Football 
Club  V.  M'Dowall,  1891,  18  R  670  ;  28  S.  L.  R 
464  (citing  members  of  an  unincorporated 
society). 

175.  Citation— Edictal  Citation— Sheriff 
Court  Act,  1876,  sec.  9.— A  petition  at  the 
instance  of  a  landlord  was  served  on  a  tenant, 
who  was  at  the  time  abroad,  by  leaving  a 
copy  at  the  farmhouse  where  his  family  con- 
tinued to  reside.  No  appearance  was  entered 
for  the  tenant,  and  the  petition  was  granted. 
On  his  return  the  tenant  brought  an  action 
of  reduction  of  the  decree,  on  the  ground 
that  there  had  been  no  edictal  citation.  He 
averred  that  his  absence  was  of  a  temporary 
nature.  Held  that,  if  his  absence  was  tem- 
porary, edictal  citation  was  not  necessary. 
Gibson  v.  Clark,  1895,  23  R.  294 ;  33  S.  L.  R 
174 ;  3  S.  L.  T.  197. 

176.  Citation  — Foreigner  — Citation  at 
Dwelling -House  within  Forty  Days  — 
Objection  to  Citation— Waiver — Effect  of 
Appearance  by  Foreigner  —  Court  of 
Session  Act,  1868,  sec.  21. —  ''A  domicile 
constituted  by  forty  days'  residence  in  Scot- 
land only  endures  as  long  as  the  party  ia 
within  Scotland ;  whenever  he  leaves  it,  a 
domicile  constituted  by  forty  days'  residence 
comes  to  an  end,  and  no  citation  afterwards 
left  for  him  could  be  sustained."  (Shand'a 
Practice,  \,  238.)  Rule  approved.  But  held 
that  a  foreigner,  against  whom  jurisdiction 
had  been  founded  by  arrestments,  was  barred 
by  sec.  21  of  the  Court  of  Session  Act  from 
objecting  to  a  citation,  wrong  as  in  breach 
of  the  above  rule,  but  in  answer  to  which  he 
entered  appearance.  Cor8tor\>hiiie  v.  KasteUy 
1898, 1  F.  287 ;  36  S.  L.  R  174 ;  6  S.  L.  T.  239. 

177.  Citation  — Irregularity— Act  1592, 
c.  141— Citation  Amendment  Act^  1882, 
sees.  3,  4. — The  execution  returned  upon  a 
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petition  was  regular,  but  the  citation  upon 
the  service  copy  which  had  been  duly  received 
by  the  defender  bore  to  be  executed  by  A.  B. 
and  was  signed  by  G.  D.  Held  that,  without 
reducing  the  execution  returned  upon  the 
petition,  the  defender  could  not  object  to  the 
citation.  Tait  v.  Johnston,  1891,  18  B.  606; 
28  S.  L.  R.  431. 

178.  Citation  —  Personal  Service  on 
Lunatic  Dispensed  with  —  Appointment 
of  Cnrator  Bonis.  — M^Kechnuy  Petitioner, 
1890  (O.  H.),  27  S.  L.  R.  261. 

179.  Citation— Judicial  Factor— Petition 
for  Appointment  not  Served  on  Party 
having  Interest — BecalL — ^Appointment  of 
a  factor  recalled  in  respect  that  the  petition 
had  not  been  served  on  a  party  having  an 
interest.  The  petitioners  had  stated  they 
did  not  know  his  address,  but  the  Lord 
Ordinary  held  that  they  oould  with  reasonable 
diligence  have  discovered  it.  Lawson,  1894 
(O.  H.),  2  S.  L.  T.  308. 

180.  Citation— Begistered  Letter  — Be- 
fdsal  to  Accept. — The  summons  in  a  process 
of  maills  and  duties  had  been  served  by 
registered  letter  according  to  the  provisions 
of  the  Citation  Amendment  (Scotland)  Act, 
1882.  The  letter  was  returned  marked 
**  Refused."  The  Lord  Ordinary  not  being 
satisfied  that  the  letter  had  been  tendered 
at  the  defenders  proper  address  and  refused 
by  him,  refused  to  give  decree  in  the  un- 
defended roll,  and  appointed  service  to  be 
made  of  new,  according  to  the  former  law 
and  practice.  Roberts  v.  Crawford,  1884 
(O.  H.),  22  a  L.  R.  135. 

181.  Citation  —  Begistered  Letter— Be- 
ftisal  to  Accept. — Citation  held  good  where 
the  defender  refused  to  accept  delivery  of 
a  registered  letter.  Spaulding  <k  Cuy.  v. 
Mofjoribanks,  1903  (O.  H.),  11  S.  L.  T.  71. 

182.  Citation— Begistered  Letter— Cita- 
tion Amendment  Act^  1882,  sec.  3.  — A 
citation  will  not  be  invalid,  although  the 
proof  required  by  sec.  3  of  the  above  Act 
is  not  forthcoming  if  it  is  shown  that  the 
person  cited  has  received  the  letter  containing 
the  citation,  or  that  the  letter  was  delivered 
to  a  person  authorised  by  him  to  receive  it. 
SteuaH  v.  Bee,  1885,  12  R.  563  ;  22  S.  L.  R. 

183.  Compromise— Settlement  of  Action 
—  Extca-Jndicial  Compromise  —  Litiscon- 


testation.— Parties  to  an  action  may  settle  it 
extra- judicially  and  effectually  without  inter- 
position of  the  Court's  authority.  Observations 
on  litiscontestation.  Gow  v.  Henry,  1899,  2  F. 
48  ;  37  S.  L.  R.  40  ;  7  S.  L.  T.  203. 

184.  Compromise — Settlement  of  Action. 
— Held  that  an  action  had  been  effectually 
settled  although  the  parties  were  at  issue  as 
to  the  meaning  of  the  terms  of  the  compro- 
mise. Christie  v.  Fife  Coal  Cmj,,  1899,  2  F. 
192  ;  37  S.  L.  R  134 ;  7  S.  L.  T.  250. 

185.  Compromise— Dispute  as  to  alleged 
Settlement — Sist  of  Action. — In  course  of 
an  action  the  defenders  tendered  a  minute 
stating  that  the  action  had  been  settled. 
The  pursuers  lodged  answers  denying  a  settle- 
ment. The  Lord  Ordinary  sisted  the  action, 
to  allow  the  defenders  to  raise  an  action  of 
declarator  of  the  alleged  agreement  to  settle. 
N,  B,  Ely.  Coy.  v.  Bernards  Ltd.,  1900  (O.  H.), 
7  8.  L.  T.  329. 

186.  Consignation  —  Conrt  of  Session 
Consignations  (Scotland)  Act,  1895,  sees. 
2,  3,  5— Titles  to  Land  Consolidation  Act, 
1868,  sec.  122.— The  Court  of  Session  Con- 
signations Act,  1895,  does  not  apply  to  surplus 
money  deposited  by  a  bondholder  under  sec. 
122  of  the  Titles  to  Land  Consolidation  Act, 
1868.  Antrobiis,  1896, 23  R.  1032  ;  33  S.  L.  R. 
759  ;  4  S.  L.  T.  89. 

187.  Conjunction  —  Curator  Bonis  — Ap- 
pointments to  Brothers  and  Sisters.  — 
Where  the  same  person  had  in  two  petitions 
been  appointed  curator  bonis  to  four  members 
of  the  same  family,  the  processes  were  con- 
joined in  the  interests  of  economy.  Barlas, 
Petitioner,  1894  (0.  H.),  1  S.  L.  T.  451. 

188.  Contingency— Remit — When  Cause 
is  "Brought  before"  the  Lord  Ordinary— 
48  Qeo.  III.  c.  151,  sec.  9— Court  of  Session 
Act,  186S,  sec.  22— A  S.  11th  October  186a 
— Held  that  in  a  question  of  remitting  a  cause 
ob  contitigentiam  the  date  of  calling  is  the  date 
at  which  a  cause  is  brought  before  a  Lord 
Ordinary.  Davidson  v.  Stetoart,  1871,  1  R. 
1223 ;  9  S.  L.  R.  101. 

189.  Contingency  —  Remit  —  A.  S.  7th 
December  1871,  —  An  action  for  damages 
was  appealed  for  jury  trial  and  was  remitted 
to  Ld.  Kyllachy.  On  the  day  before  the  trial 
the  pursuer  signed  a  discharge  in  favour  of 
the  defenders.  The  pursuer  brought  an 
action  of  reduction  of  this  discharge  on  the 
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ground  of  fraud  and  error.  The  defenders 
moved  that  the  action  should  be  remitted  to 
Ld.  Kyllachy  ob  eorUingentiam  of  the  original 
action.  Eemit  refiised,  the  Lord  Ordinary 
doubting  whether  the  Act  of  Sederunt  applied 
to  a  case  of  this  kind.  Mitchell  y.  Kinnear^ 
Moodie  db  Coy,,  1895  (0.  H.),  3  S.  L.  T.  38. 

190.  Contingency— Priority  of  Process,— 
A  note  of  suspension  and  an  action  of  mul- 
tiplepoinding  were  both  concerned  with  the 
same  dispute.  The  note  was  passed  on  24th 
April,  on  the  27th  April  the  process  was 
marked  to  Ld.  Pearson,  and  on  8th  May  the 
interlocutor  became  final.  The  multiple- 
poinding  was  called  before  Ld.  Stormonth- 
Darling  on  the  29th  April.  On  a  motion  for 
a  remit  oh  contingentiam^  held  that  marking  the 
process  in  the  suspension  fixed  its  character 
as  a  Court  of  Session  action,  and  that  it  was 
accordingly  the  earlier  process.  Crichton  v. 
lAndiay,  1897  (O.  H.),  6  S.  L.  T.  24. 

191.  Contingency  — Conjunction  — Proof 
or  Jury  Trial— Discretion  of  Court— Special 
Cause. — A  workman  who  was  a  beneficiary  in 
an  insurance  fund  controlled  by  his  employers 
was  killed  in  their  service.  His  widow  raised 
on  1st  December,  in  the  Sheriff  Court,  an 
action  against  his  masters  for  damages.  This 
case  was  finally  continued  for  adjustment  till 
9th  February.  On  14th  December  the  widow, 
as  an  executrix-dative,  raised  in  the  Court  of 
Session  an  action  founded  on  the  contract  of 
insurance.  The  record  was  closed  20th  Janu- 
ary, and  proof  allowed.  The  defenders  moved 
for  a  remit  of  the  Sheriff  Court  process  oh  con- 
tingentiam  and  for  conjunction.  Kemit  ordered, 
conjunction  refused.  The  pursuer  then  moved 
for  issues  to  try  the  question  of  damage.  The 
Lord  Ordinary  in  the  exercise  of  his  discretion 
held  that  there  was  special  cause  shown,  and 
ordered  proof,  M'Fadyen  v.  United  Alkali  Coy.^ 
1897  (0.  H.),  4  S.  L.  T.  321. 

192.  Counsel  —  Attendance  of— Inner 
House. — The  fact  of  counsel  being  engaged 
in  a  proof  not  to  be  an  excuse  for  non-appear- 
ance in  the  Division.  IViUon  v.  Matin,  1876, 
3  R.  627  ;  13  S.  L.  11.  363. 

193.  Curator  ad  litem— Appeal— House 
of  Lords  —  Parent  and  Child  —  Interim 
Award  of  Expenses. — A  curator  ad  litem 
appointed  to  children  in  an  action  brought 
against  them  by  their  father  was  assoilzied. 
An  appeal  having  been  taken  to  the  House 
of  Lords  by  the  father,  the  House  stayed  the 
proceedings  until  the  appellant  should  pro- 


vide means  to  the  curator  to  defend  in  the 
appeal.  Studd  v.  Cook,  1883  (H.  L.),  8  A.  C. 
577 ;  10  R  63;  20  S.  L.  R.  666. 

194.  Curator  ad  litem— Discharge — Cun^ 
tor  Bonis. — ^In  an  action  at  the  instance  of 
minor  children  and  their  curator  ad  litenif  a 
tender  was  made  by  the  defenders.  Held  that 
it  was  necessary  to  appoint  a  curator  bonis  in 
ordinary  form  to  grant  a  valid  discharge  of 
the  claim.  Anderson,  dx,  v.  Muirhead,  1884, 
11  R  870 ;  21  S.  L.  R  697.  Cf.  Collins  v. 
Eglinion  Iron  Co.,  1882,  9  R  500;  19  S.  L.  R. 
440.  Sharp  v.  PathJiead  Spinning  Co.,  1885,  12 
R  574 ;  22  S.  L.  R.  368. 

195.  Curator  ad  litem— Insane  Defender 
— Divorce. — Curator  ad  litem  appointed,  on 
the  motion  of  the  pursuer,  to  the  defender 
of  an  action  of  divorce  who  was  insane.  Rossis 
v.  Rossie,  1899  (O.  H.),  6  S.  L.  T.  357. 

196.  Declarator  ab  ante  — Absence  of 
Defenders — Defenders  nasciturL— Persons 
in  right  of  the  residuary  legatee  under  a 
settlement  raised  an  action  to  have  their 
right  of  fee  established  in  four  sums  held  by 
trustees  for  provision  of  four  annuities,  and 
payment  of  the  capital  to  the  children  of  the 
annuitants.  At  the  date  of  the  action  two 
annuitants  were  dead  :  one  was  an  unmarried 
lady  of  sixty-one,  and  the  fourth  a  widow  of 
fifty-nine.  The  trustees  alone  defended,  and 
urged  that  the  action  was  premature.  Held 
that  the  action  was  premature  as  regards  the 
sums  applicable  to  the  surviving  annuitants, 
and  quoad  the  other  two  the  pursuers  were 
entitled  to  declarator  that  the  fee  had  vested 
in  the  residuary  legatee  {diss.  Ld.  Young  on 
the  ground  that  such  a  decree  would  be  use- 
less). Fleming,  (tc.  v.  M*Lagan,  dx.,  1879, 
6  R  588 ;  16  S.  L.  R  316. 

197.  Declarator   ab   ante— Competency. 

— An  action  of  declarator  by  a  liferenter  to 
ascertain  his  right  to  sell  the  liferent  held 
competent.  Cliaplin^s  Trs,  v.  HoiU,  1890,  18 
R27;  28S.  L.  R51. 

198.  Declarator  ab  ante— Competency. — 

Declarator  ah  ante  of  rights  under  a  trust- 
deed  in  which,  at  the  date  of  raising  his 
action,  the  pursuer  had  no  vested  interest, 
dismissed  as  premature.  Millar  v.  Millar's 
Trs.,  1896  (0.  H.),  4  S.  L.  T.  122. 

199.  Declarator— Competency  — Quality 
of  Manufactured  Article. — A  bye-law  re- 
quired buildings  to  have  a  damp-oourse  '*of 
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durable  material  impervious  to  moisture." 
Action  by  the  manufacturer  of  a  patent 
damp-course  for  declarator  that  his  product 
satisfied  the  requirements  of  the  bye-law,  (2u- 
miued  as  incompetent.  Callender's  Cable,  dbc. 
Coy.  V.  Gloigow  Corporalxony  1900,  2  F.  397; 
37  S.  L.  R.  301 ;  7  S.  L.  T.  332. 

200.  Declarator — Oompetency— Statute 
— ConstnictioiL — An  action  of  declarator  of 
rij^hta  arising  from  statute  is  competent. 
Hogg  T.  AuchUrmuchty  F,  B.,  1880,  7  R.  986; 
17  S.  L.  R,  687.  Glatgow  C,  and  D.  Rly.  Coy. 
T.  Magistrata  of  Glasgow,  1884,  11  R  1110; 
21  S.  L.  R.  754. 

20L  Declarator  — Competency— Statute 
— CoUB traction. — A  declarator  of  the  inter- 
pretation of  a  statute  is  not  incompetent,  if 
the  pursuer  shows  an  interest  to  have  the 
meaning  declared.  Sullivan  v.  Cloae,  1898 
(O.  H),  6  S.  L.  T.  2. 

202.  Declarator— Interdict— Competency 
—Valuation  Act^  1919,— HM  that  it  was 
competent  for  a  landowner  whose  lands  had 
been  assessed  by  a  neighbouring  burgh,  on  the 
ground  that  they  lay  within  its  boundaries, 
to  bring  in  the  Court  of  Session  an  action  of 
declarator  that  his  lands  were  outside  these 
boundaries,  and  for  interdict  against  the  de- 
fenders putting  the  assessment  upon  him. 
Opinion  that  sec.  6  of  the  Valuation  Act,  1879, 
did  not  apply  so  as  to  restrict  the  pursuer's 
right  to  an  appeal  to  the  magistrates.  Hope 
T.  EHiHbutyh  Corporation,  1897  (0.  H.),  5 
a  L.  T.  195. 

203.  Dedaiator — Bestriction.— Where  a 
porsuer's  declaratory  conclusions  asked  more 
than  the  Court  was  inclined  to  grant,  and  the 
pursuer  refused  to  restrict,  the  Court  pro- 
nounced declarator  of  what,  in  its  opinion,  he 
was  entitled  to  get.  Assets  Coy,  y.  Ogilvis, 
1896,  24  R.  400;  34  S.  L.  R.  195  ;  4  S.  L.  T. 
195. 

204.  Decrees — Ad  fkctum  prastandum- 
Time. — ^Decrees  ad  factum  prsutandum  should 
fix  a  time  within  which  the  act  is  to  be  per- 
formed. Maedonald  v.  Mackessack,  1888,  16  R. 
168  ;  26  S.  L.  R.  124. 

205.  Decree  in  Absence— Cause  not  En- 
rolled—Court of  Session  Act^  1863,  sec  22. 
— An  interlocutor  of  the  Lord  Ordinary  de- 
cerning in  absence  against  non-appearing 
defenders,  recalled,  as  the  cause  had  not  been 
enrolled  against  them  in  terms  of  sec.  22  of 


the  Act.     Macketizit^s   Trs.  v.  Fletcher,  1873, 
1  R.  46. 

206.  Decree  in  Absence  —  Validity — 
Plurality  of  Pursuers— Poinding  of  Ground 
—Subsequent  Diligence— Personal  Bar.— 
Two  creditors  of  the  same  debtor  holding 
separate  bonds  and  dispositions  in  security 
granted  over  the  same  subjects,  combined  in 
raising  against  their  debtor  a  summons  of 
poinding  of  the  ground.  Decree  having  been 
pronounced  in  absence,  letters  of  poinding 
and  a  warrant  of  sale  of  the  moveables  on  the 
ground  were  obtained.  The  debtor  sought 
to  suspend  the  warrant  and  to  have  the 
threatened  sale  interdicted  on  the  ground 
that  the  poiuders  not  having  that  community 
of  interest  which  made  it  competent  for  them 
to  combine  their  diligence  in  one  summons, 
the  poinding  of  the  ground  and  proceedings 
following  thereon  were  inept.  Held  that  the 
debtor  having  allowed  decree  to  go  against 
him  without  objection  in  the  action  to  poind 
the  ground,  was  barred  from  challenging  the 
proceedings  following  thereon  on  a  technical 
objection.  Douglas  v.  Tait,  d)c,,  1884,  12  R. 
10 ;  22  S.  L.  R.  18. 

207.  Decree  in  Absence — Competency- 
Agent  and  Client  — Mandate.— It  is  not 
competent,  where  defences  are  lodged  and  no 
order  has  been  made  on  the  defender,  to  pro- 
nounce a  decree  in  absence  or  by  default. 
Where  the  authority  of  agent  and  counsel  to 
defend  an  action  is  disputed,  or  where  the 
authority  of  a  party  defending  an  action  on 
behalf  of  himself  and  others  is  disputed,  time 
should  be  given  to  permit  the  production 
of  a  mandate.  Fischer  d;  Coy,  v.  Andersen, 
1896,  23  R.  395 ;  33  S.  L.  R.  306 ;  3  S.  L.  T. 
230. 

208.  Decree  by  Default  — Absolvitor  or 
Dismissal- Failure  to  Find  Caution.— The 
Court  in  respect  that  a  pursuer  had  failed  to 
find  caution  granted  decree  of  absolvitor.  Gray 
V.  Ireland,  1884,  11  R.  1104 ;  21  S.  L.  R. 
766. 

209.  Decree  by  De&ult  — Motion  for— 
Withdrawal  of  Defence.— The  defender  of 
an  action  for  the  reduction  of  his  licence  certi- 
ficate lodged  a  minute  withdrawing  his  defence. 
He  was  desirous  of  making  an  application  for 
a  new  licence.  The  pursuer,  to  obstruct  this 
move,  declined  to  move  for  decree.  The  Lord 
Ordinary  allowed  the  minute  to  be  received 
and  granted  decree.  Ower  and  Others  v.  Crichion 
and  Others,  1902  (0.  H.),  10  S.  L.  T.  279. 
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210.  Decree— Absolvitor  or  DiBmissal— 
Action  Irrelevant. — The  Court  in  finding  an 
action  irrelevant,  assoilzied  the  defender  from 
the  conclusions  of  the  action  as  laid.  Observed 
that  it  did  not  prevent  another  action  being 
raised.  IFaterson  v.  Murray  d:  Coy,,  1884,  11 
R.  1036 ;  21  S.  L.  R  696. 

211.  Decree  —  Interim  Decree — Compe- 
tency.— An  action  was  raised  for  payment  of 
a  sum  as  the  value  of  a  crop  as  determined  by 
arbitration,  the  validity  of  which  was  disputed 
by  the  defender.  The  Sheriff  ordered  the 
defender  to  consign  a  sum  with  the  Clerk  of 
Court,  and  he  having  failed  to  do  so,  gave 
interim  decree  therefor.  Held  that  the  interim 
decree  was  incompetent.  Nivison  v.  Hovoat, 
1883,  UK  182 ;  21  S.  L.  R.  104. 

212.  Defences— For  whom  Lodged.— De- 
fences ought  to  state  clearly  for  whom  they 
are  lodged.  Femie  v.  Bell,  1894  (0.  H.),  2 
S.  L.  T.  311. 

213.  Defence  to  Divorce— Withdrawal- 
Intimation  to  Lord  Advocate. — Defences  in 
an  action  for  divorce  on  the  ground  of  adultery 
may  be  lodged  at  any  time  before  decree.  A 
wife  having  lodged  a  defence  of  condonation, 
she  afterwards  intimated  that  she  did  not  in- 
tend to  persist  in  it.  Intimation  to  Lord 
Advocate  ordered,  Paul  v.  Paid,  1896  (0.  H.), 
4  S.  L.  T.  124,  171. 

214.  Defences— Lodging— Date— Divorce. 

— The  Court,  on  a  reclaiming  note,  allowed 
defences  to  be  lodged  in  an  action  of  divorce, 
after  proof  had  been  led  before  the  Lord 
Ordinary,  and  decree  of  divorce  granted ;  and 
remitted  to  the  Lord  Ordinary  to  take  further 
evidence.  Cathcart  v.  Cathcart,  1899, 1  F.  781 ; 
36  S.  L.  R.  686  ;  7  S.  L.  T.  3. 


215.  Defences  —  Lodging  —  Lodging  at 
Bar. — ^Where  appearance  was  entered  but  no 
defences  lodged,  the  pursuer  enrolled  the  case 
for  decree  in  the  undefended  roll.  The  de> 
fender  asked  leave  and  was  allowed  to  lodge 
defences  at  the  bar.  London  and  Midland 
Bank  v,  Forrest  <fc  Smith,  1898  (O.  H.),  6 
S.  L.  T.  27. 

216.  Defenders— All  Parties  not  Galled. 

— In  an  action  by  a  vassal  against  his  superior 
for  letting  (in  breach  of  his  contract)  lease 
of  the  minerals  in  the  feu  to  a  neighbouring 
mineral  tenant,  a  plea  of  ''all  parties  not 
called"  was  stated,  founded  on  the  failure 
to  call  the  mineral   tenant.      Plea  repelled. 


Thomson  v.  WHsmCs  Trs.,  1896,  22  R.  866 ;  32 
S.  L.  R.  663 ;  3  S.  L.  T.  77. 

217.  Defenders— All  Parties  not  Galled 
— Bankmptcy. — A.  and  B.,  creditors  in  C.'s 
sequestration,  appealed  against  a  deliverance 
of  the  trustee  allowing  claims  of  two  sisters 
of  the  bankrupt.  The  trustee  alone  was  called 
as  respondent.  Intimation  ordered  on  the 
two  creditors  whose  claims  were  challenged, 
answers  in  eight  days.  M^Farlan  and  Another, 
1895  (0.  H.),  3  S.  L.  T.  129. 

218.  Defenders— All  Parties  not  Galled 
—Intimation— Action  to  Porce  Registra- 
tion of  Transfer  of  Shares. — A  company 
declined  to  register  a  transfer  of  shares  on 
the  ground  that  the  transferor  had  told  them 
not  to.  The  transferee  raised  an  action  to 
enforce  registration.  The  transferor  was  not 
called,  and  the  company  pleaded  "  all  parties 
not  called."  The  Court  repelled  the  plea,  but 
ordered  intimation  of  the  action  to  be  made 
to  the  transferor  by  the  transmission  by 
registered  letter  of  a  copy  of  the  record, 
and  a  copy  of  the  interlocutor  of  the  Court, 
authenticated  by  the  Clerk  of  Court  certifying 
that,  if  he  failed  within  eight  days  to  appear 
and  show  cause  to  the  contrary,  decree  against 
the  company  would  be  pronounced.  Shaw  v. 
Caledonian  Rly,  Coy,,  1888,  15  R  604;  25 
S.  L.  R.  661. 

219.  Defenders— All  Parties  not  Called 
—Joint  and  Several  Liability.— Where  an 
obligation  said  to  be  joint  and  several  is  con- 
stituted otherwise  than  by  writing,  all  the 
obligants  subject  to  the  jurisdiction  of  the 
Scottish  Courts  must  be  called  as  defenders 
to  an  action  founded  on  the  obligation. 
Neilson  v.  Wilson,  1890,  17  R.  608 ;  27  S.  L.  R. 
605. 

220.  Defenders— All  Parties  not  Galled 
— Joint  Delinquents. — In  actions  arising  ex 
delicto  it  is  competent  to  sue  alone  any  one 
of  several  delinquents.  So  held  that  bene- 
ficiaries were  entitled  to  call  on  one  of  several 
trustees  to  make  good  to  the  trust  sums 
lost  through  illegal  investments.  Croskery  v. 
GUmouT^s  Trs,,  1890,  17  R.  697 ;  27  S.  L.  R. 
490. 

221.  Defenders— All  Parties  not  Galled 
—Joint  Delinqnents— Trust— Tni8tees.—A 

beneficiary  under  a  trust  raised  an  action 
against  individual  trustees  for  having  lent 
trust-funds  to  one  of  their  number,  but  did 
not  call  the  trustees  as  a  body.    A  plea  of 
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'*all  parties  not  called"  repelled,  Mackay  y. 
Maekay,  1897  (O.  H.),  4  S.  L.  T.  337.  Beatt 
V,  egg's  Trs.,  1897  (O.  H.),  4  S.  L.  T.  266. 

222.  Defenders— All  Parties  not  Called 
— Joint  Owners. — Where  one  of  three  joint 
owners  of  railway  carriages  craved  interdict 
against  one  only  of  his  fellow  proprietors 
using  the  joint  property  in  a  way  inconsistent 
with  the  joint  ownership,  plea  of  "  all  parties 
not  called  "  sustained.  N,  B.  Ely.  Coy,  v.  N.-E. 
Rly.  Cay.,  1696  (H.  L.),  24  R  19  ;  34  S.  L.  R 
179  ;  4  S.  L.  T.  189. 


223.  Defenders— All  Parties  not  Called 
—  Mines  —  Surface  Damage  by  Mineral 
Tenant— Action  by  Owner  of  Surface.— 
The  mineral  tenant  of  a  superior  who  had  dis- 
poned the  surface  to  the  pursuer  injured  the 
surface.  The  pursuer  sued  the  superior  alone. 
A  plea  of  **  all  parties  not  called,"  in  respect 
that  the  pursuer  had  failed  to  call  the  mineral 
tenant  repelled.  Highgate  <£r  Coy.  y.  Magistraies 
of  raisUyy  1896,  23  R  992 ;  33  S.  L.  R.  722  ; 
4  S.  L.  T.  78. 

224.  Defenders— All  Parties  not  Called. 
— On  an  information  by  the  Lord  Advocate 
against  the  individual  partners  of  a  firm  for  a 
contravention  of  the  Stamps  Act  it  is  not 
necessary  to  call  the  firm  as  a  defender.  Lord 
AdvoeaU  v.  Thomson,  1897,  24  R  543;  34 
aL.R412;  4S.L.T.315. 


225.  Defenders— All  Parties  not  Called 
— ^Minors  —  Curator  Bonis.  —  Minors  inter- 
ested in  the  defence  of  an  action  should  be 
called  nominatim  although  they  have  a  eurcUor 
bonis.  So  where,  in  such  circumstances,  only 
the  curator  bonis  was  called  as  a  defender,  a 
plea  of  **all  parties  not  called"  stistained. 
Kin^s  Trs.  v.  M'Lay  and  Others,  1901  (O.  H.), 
8S.  L.T.  413. 

226.  Defender  called  "for  any  interest 
hb  may  have." — No  operative  decree  can  be 
pronounced  against  a  defender  so  called. 
Campbell  v.  McAllister  and  Others,  1893  (0.  H.), 
1  S.  L.  T.  14. 

227.  Defenders— Accumulation  of— Con- 
jmet  and   Several  Liability  —  Separate 

Wrongs.  —  Held,  following  Barr  v.  Neilson, 
1868,  6  M.  651,  that  it  is  incompetent  to  con- 
dode  "  conjunctly  and  severally,  or  severally 
aooording  to  their  respective  liabilities  as  may 
be  established  in  this  action,'' against  separate 
parties,  for  a  lump  sum  of  damages  in  respect 
ci  separate  wrongs.    Sinclair  v.  Caithness  Flag- 


stone Coy.  Ltd.,  1898,  25  R  703 ;  35  S.  L.  R 
541 ;  5  S.  L.  T.  364.  Taylor  v.  Macdougall  d: 
Sons,  1886,  12  R  1304 ;  22  S.  L.  R  869.  Con- 
way  V.  Dabciel  and  Others,  1901,  3  F.  918;  38 
S.  L.  R  662 ;  9  S.  L.  T.  86. 

228.  Defenders— Accnmnlation  of-— Con- 
junct and  Several  Liability—''  Conjunctly 
and  Severally,  or  Several^."— A  summons 
concluded  for  decree  for  a  sum  of  money 
against  A.  and  B.  "  conjunctly  and  severally, 
or  severally."  The  averments  in  support  of 
the  conclusion  showed  that  A  alone  was  liable 
to  pay  the  money.  Conclusion  dismissed,  "  ex- 
cept in  so  far  as  it  concludes  against  A." 
Hannay  v.  Muir,  1898,  1  F.  306 ;  36  S.  L.  R 
228 ;  6  S.  L.  T.  261.  See  Reilly  v.  Smith,  1904, 
6  F.  662;  41  S.  L.  R  516  ;  12  S.  L.  T.  46. 

229.  Defenders— Accnmnlation  of— Con- 
junct and  Several  Liability  —  Separate 
Wrongs— Partnership— Action  against  two 
Firms. — A  "  conjunct  and  several "  conclusion 
directed  against  two  defenders  for  a  sum  of 
money  as  damages  due  to  the  pursuer,  in 
respect  of  separate  wrongs  done  to  him  by 
them,  is  not  rendered  competent  by  the  facts 
that  (1)  the  defenders  are  partnership  firms ; 
and  that  (2)  one  individual  partner  is  a  pre- 
dominating member  of  both  firms.  Hannay 
V.  Muir,  1898,  1  F.  306;  36  S.  L.  R  228 ;  6 
S.  L.  T.  251. 

230.  Defenders— Accnmnlation  of— Con- 
junct and  Several  Liability— One  Wrong. 
— Pursuer  sued  three  defenders  *'  conjunctly 
and  severally,  or  severally  or  any  one  or  more 
of  them,"  for  a  sum  of  damages  in  respect 
that  they  had  illegally  arrested,  taken  posses- 
sion of,  retained,  and  damaged  a  boat  belong- 
ing to  pursuer.  Held  that  the  action  was 
competent  because  the  wrongs  complained 
of  were  alleged  to  have  been  carried  out  by  all 
the  defenders.  Barr  v.  Neilson,  1868, 6  M.  651 ; 
and  Taylor  v.  Macdougall  di  Sons,  1885,  12  R 
1304;  22  S.  L.  R  869,  distinguished.  Findlay  v. 
Glennie,  1894  (O.  H.),  1  S.  L.  T.  482.  Muirhead 
V.  JVatt  <fc  IVUson,  1895  (0.  H.),  3  S.  L.  T.  71. 

231.  Defenders — Accnmnlation  of— Con- 
junct and  Several  Liability  —  Separate 
Wrongs.— fTtf/d  (Ld.  Trayner  doubting)  that 
it  is  competent  to  conclude ''  jointly  and  sever- 
ally "  against  two  defenders  for  one  sum,  in 
name  of  damages  for  injuries  averred  to  have 
been  caused  ''through  the  fault  of  the  de- 
fenders, or  both  or  one  or  other  of  them." 
Cuughie  v.  Robertson  dc  Coy.,  1897,  25  R.  1 ;  35 
S.  L.  R  3 ;  5  S.  L.  T.  139.    [JVoie.— The  report 
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does  not  bear  that  Barr  v.  Neilson,  1868,  6 
ML  651 ;  Taylor  v.  Macdmigall  <k  Som,  1885,  12 
R  1304 ;  22  S.  L.  R.  869 ;  or  Milne  v.  SmiHis, 
1892,  20  R  95  ;  30  S.  L.  R.  105,  were  con- 
sidered.] 

232.  Defenders  —  Accumulation  of  — 
Whether  Separate  Wrong.— Where  a  pur- 
suer sued  two  defenders  in  one  action,  on 
averments  that  one  of  them  had  acted  illegally 
on  the  instigation  of  the  other,  held  that  there 
was  sufficient  connection  between  them  to 
make  the  action  competent.  Scottish  Co-^peror- 
tive  Wholesale  Society^  Ltd.  v  Glasgow  FUshers^ 
Trade  Def&ixce  Association,  1898  (O.  H.),  36 
S.  L.  R.  645 ;  5  S.  L.  T.  263. 

233.  Defenders— Accomnlation  of— Con- 
junct and  Several  Liability  —  Breach  of 
Contract  by  Servant— Wrongful  Procuring 
of  the  Breach  by  Third  'Paxty.—Held  that 
it  was  competent  to  conclude  for  damages 
^'conjunctly  and  severally"  against  (1)  a 
party  who  was  in  breach  of  his  contract,  and 
(2)  a  third  party  who  procured  the  breach. 
Belmont  Laundr//  Coy.  v.  Aberdeen  Steam 
Laundry  Coy.,  1898,  I  F.  45 ;  36  S.  L.  R.  44 ; 
6  S.  L.  T.  192. 

234.  Defenders — Accumulation  of— Con- 
junct and  Several— Dismissal  of  Action 
(luoad  one  Defender.  —  Opinion  by  Ld. 
Moncreiff  that,  where  two  defenders  are 
sued  jointly  and  severally,  and  one  of  them 
escapes  from  the  conclusions,  on  the  ground 
of  irrelevancy  as  against  him,  the  action  may 
go  on  as  against  the  other.  Robinson  v. 
Beid's  Trn.,  1900,  2  F.  928;  37  S.  L.  R.  718; 
8  S.  L.  T.  47.  Of.  Wallace  v.  Braid,  1898 
(0.  H.),  6  S.  L.  T.  118.  Gibson  v.  Irvine,  1900 
(O.  H.),  7  S.  L.  T.  391. 

235.  Defenders— Accumulation  of— Con- 
junct and  Several,  or  Several  Liability  — 
Discharge  of  one  Defender. — Where  a  pur- 
suer sues  two  defenders  ''conjunctly  and 
severally,  or  otherwise  severally,"  he  does  not 
lose  his  right  to  continue  the  action  against 
one  of  them  because  he  settles  his  claim 
against  the  other.  Douglas  v.  Hogarth,  1901, 
4  F.  148 ;  39  S.  L.  R.  118 ;  9  S.  L.  T.  254. 

236.  Defenders— Accumulation  of— "Con- 
junct and  Several  Conclusion  "—Absolvitor 
of  one  Defender. — Under  a  conclusion  against 
A.,  B.  and  C.  "conjunctly  and  severally"  for 
a  lump  sum  in  name  of  damages,  it  is  com- 
petent to  assoilzie  A.  and  grant  decree  against 


B.  and  0.    Baird^s  Trs.  v,  Leechman  and  Otliers, 
1902  (0.  H.),  10  S.  L.  T.  515. 

237.  Defenders— Accumulation  of— Five 
Defenders  sued  in  one  Summons  for  several 
Sums. — A  pursuer  called  five  defenders  in 
the  same  summons,  concluding  against  each 
for  £29.  He  averred  that  the  defenders  had 
separately  employed  him  to  have  their  names 
removed  from  the  register  of  a  company. 
Held  that  the  action  was  competent.  MilUr, 
Peel,  d'c,  <£•  Co.  v.  Forrester  and  Others,  1897 
(O.  H.),  5  S.  L.  T.  71. 


238.  Defenders— Joint  and  Several 
bility  —  Joint  Decree  —  Supplementary 
Decree.  — Where  parties  were  jointly  and 
severally  liable  on  a  bill,  and  the  creditor 
had  obtained  a  joint  decree,  held  competent 
for  him,  subsequently  in  a  new  action,  to 
obtain  decree  for  the  whole  sum  against  one 
of  the  debtors.  Milne's  Trs.  v.  Ormiston's  Trs., 
1893,  20  R.  523  ;  30  S.  L.  R.  552. 

239.  Defenders—  "Joint  and  Several" 
Liability. — Held  that  on  a  ^' joint  and  several" 
conclusion  it  was  competent  to  pronounce  a 
decree  against  the  defenders  jointly.  Gille^jne 
V.  Paisley  Road  Trust  and  Burgh  Commrs.,  1900 
(0.  H.),  7  S.  L.  T.  350. 


240.  Defenders— Joint  and  Several 
bility— Obligation  of  Children  to  Aliment 
Parent— Right  of  Defender  to  have  Other 
Children  called.— ITe^  {per  Ld.  Fraser)  that 
the  obligation  of  children  to  aliment  a  parent 
is  a  joint  and  several  obligation,  and  that 
no  one  of  them  pursued  by  the  parent  for 
aliment  is  entitled  to  have  the  rest  called  as 
defenders.  Hamilton  v.  Hamilton,  1877,  4  R. 
688,  14  S.  L.  R.  448.  Duncan  v.  Dujican,  1882 
(O.  H.),  19  S.  L.  R.  696.  Deary.  Dmican,  1896 
(0.  H.),  3  S.  L.  T.  241. 

241.  Defenders  — Partnership— "Jointly 
and  Severally." — An  action  of  damages  for 
judicial  slander  was.  raised  against  a  firm  and 
its  partners  '*as  such  partners  and  as  indi- 
viduals," and  concluded  against  them  "  jointly 
and  severally."  Held  that  the  action  was 
directed  against  the  firm  only.  Gordon  v. 
British  and  Foreign  Metaline  Coy.,  dbc,  1886, 
14  R.  75 ;  24  S.  L.  R.  60. 

242.  Defender— Bight  of  Third  Party  to 
be  sisted  as  Defender— Objection  by  Por- 
sner. — In  an  action  of  declarator  of  property, 
held  that  a  third  party  claiming  a  right  of 
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property  in  the  sabject  of  the  litigation  was 
entitled  to  be  eisted  as  a  defender,  although 
the  pnrsuer  objected  to  his  being  sisted. 
Lord  Blantyre  y.  The  Lord  Advocate^  1876,  13 
S.  Ij.  R»  213. 

843.  Defenders— Teinds—Bednction  of 
Decree  fixing  Fian'  'Prices.— Held  that,  in 
aooordance  with  ancient  practice,  the  Sheriff 
of  the  county  was  a  proper  defender  in  an 
action  for  the  reduction  of  a  decree  fixing 
fiars*  prices.  Ritchie  v,  LiUUjohn,  1899,  1  F. 
1097  ;  36  S.  L.  R.  846  ;  7  S.  L.  T.  93. 

244.  Defenders— Voluntary  Association 
—Suspension  of  Minister- Action  by  Him. 
— In  an  action  by  a  U.P.  minister  for  reduc- 
tion of  a  decree  suspending  him,  and  for 
restoration  to  his  office,  it  is  sufficient  to  call 
as  defenders  the  prosecuting  members  of  the 
Presbytery,  the  Synod,  and  a  commission  of 
the  Synod  by  whom  the  sentence  has  been 
pronounced.  The  Synod  is  properly  cited  by 
calling  its  office-bearers.  The  Presb3rtery 
should  be  cited  for  its  interest.  Skerret  v. 
(Hitftr,  1896,  23  R.  468  ;  33  S.  L.  R.  323 ;  3 
S.  L.  T.  257. 

245.  Defenders— Voluntary  Association 
—Liability  of  for  Acts  of  Committee  done 
ultra  Tires — ^Ultra  vires.— A  pursuer  called 
as  defenders  in  an  action  for  slander  (1)  the 
Scottish  Football  Union  and  the  members  of 
committee  as  representing  the  Union;  (2) 
certain  individual  members  of  committee. 
He  averred  that  the  committee  had  ultra  vires 
made  an  inquiry  into  his  behaviour  as  a  foot- 
ball player  and  member  of  the  Union,  censured 
him,  and  published  in  newspapers  findings  of 
the  committee  against  the  pursuer  which,  he 
averred,  slandered  him,  and  precluded  him 
from  plajring  football  with  any  club  belonging 
to  the  Union.  Held  (1)  that  the  pursuer  was 
not  entitled  to  an  issue  against  the  Union  or 
its  committee  as  representing  it ;  (2)  that  the 
pursuer  was  entitled  to  an  issue  of  slander 
against  the  members  of  committee  indivi- 
dually. Murdieon  v.  Scottish  Foothall  Union, 
18d5,  23  R.  449;  33  S.  L.  R  337 ;  3  S.  L.  T. 
27a 

248.  Defenders  — Voluntary  Association 
—  Body — Committee  of.— Opinion  by  Ld. 
Stormonth-Darling  that  a  summons  conclud- 
ing &>r  decree  against  the  members  of  a  com- 
mittee of  an  unincorporated  body  in  their 
lepreeentatire  character  was  competent. 
Brown  r.  ScoUish  Antarctic  Expedition,  1902 
(0.  H.X  10  a  L.  T.  433. 


247.  Disclaimer— Pauper  Porsner- Man- 
date—Parochial  Board  the  Dominns  litis. 
— The  defender  in  an  action  by  a  female 
pauper  for  aliment  of  an  illegitimate  child, 
pleaded  that  the  action  was  unauthorised,  and 
that  the  dominns  litis  was  the  parochial  board. 
The  pursuer  appeared  at  a  diet  of  proof  with 
her  agent,  and  a  mandate  was  afterwards 
produced.  Held  that  there  was  no  want  of 
authority,  and  that  the  pursuer  had  a  title  to 
sue.  Question  of  expenses  reserved.  Hepburn 
V.  Tait,  1874,  1  R.  875;  11  S.  L.  R  502. 

248.  Disclaimer  —  Porsner.  —  A  person 
cannot  be  made  the  pursuer  of  an  action 
without  his  consent.  So,  where  a  quorum  of 
the  committee  of  management  of  a  church 
who  had  "power  generally  to  manage  the 
secular  affairs  of  the  church,'*  raised  an  action 
in  the  names  of  the  whole  members  of  the 
committee,  the  members  who  had  not  given 
their  consent  lodged  a  minute  of  disclamation, 
and  their  names  were  deleted  from  the 
summons.  Cambuslang  W,  Church  Committee 
V.  Bri/ce,  1897,  26  R.  322  ;  35  S.  L.  R.  245 ;  6 
S.  L.  T.  240. 

249.  Disclaimer  by  Nominal  Porsner— 
Title  of  Dominns  litis  to  persist  in  Action. 
— Where  the  nominal  pursuer  disclaims  or 
fails  to  adopt  an  action  which  he  did  not 
authorise  in  the  first  instance,  it  is  not  com- 
petent to  sist  the  true  domiyius  litis  and  allow 
him  to  carry  on  the  cause  alone.  Fergusmi, 
Davidson  dj  Coy.  v.  Paterson  and  Bobbie,  1898, 
1  F.  227  ;  36  S.  L.  R.  153  ;  6  S.  L.  T.  219. 

250.  Disclaimer— Sobseqoent  Assignation 
of  Grounds  of  Action— Sist.— A  nominal 
pursuer  lodged  a  minute  of  disclaimer.  Her 
agent  produced  an  assignation  (of  date  sub- 
sequent to  the  minute)  purporting  to  be  by 
the  nominal  raiser  in  his  favour  of  the  right 
which  formed  the  ground  of  action.  He  moved 
to  be  allowed  to  sist  himself  as  pursuer. 
Motion  refused.  Gordon  v.  Purves  and  Others, 
1903,  11  S.  L.  T.  38. 

251.  Dismissal  of  Action  as  Unnecessary. 

— ^An  action  dismissed,  on  the  ground  that 
its  operation  had  been  superseded  by  an 
Ordinance  of  the  University  Commissioners 
approved  of  by  the  Privy  Council.  Metcalfe 
V.  University  of  St.  Andrews,  1896,  23  R  659; 
33  S.  L.  R.  405 ;  3  S.  L.  T.  294. 

252.  Division  and  Sale— Common  In- 
terest— Trost — Competency.— Trustees  who 
were  vested  in  property  for  a  trades'  housoi 
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which  consisted  of  a  number  of  incorporations, 
raised  an  action  of  division  and  sale.  A 
majority  of  the  incorporations  concurred  in 
the  action ;  the  remainder  were  called  as 
defenders.  Action  dismisseil  as  incompetent. 
Kennedy  db  Tullis,  d'C.  v.  Incorporation  of  McUt- 
men  of  Glasgow,  dec.,  1885,  12  R.  1026;  22 
S.  L.  R.  682. 

253.  DiTision  and  Sale— Adjudication.— 
In  an  action  of  division  and  sale,  the  parties 
called  as  defenders,  who  had  a  very  small 
interest  in  the  property,  could  not  be  traced. 
They  had  never  made  up  a  title.  The  pursuer 
moved  the  Lord  Ordinary  to  find  the  libel 
relevant  and  sustain  the  pursuer*s  title  to 
raise  and  insist  on  the  process  of  sale  and 
division,  but  the  Lord  Ordinary  refused  to 
do  so  unless  the  pursuer  added  a  conclusion 
for  adjudication,  as  otherwise  the  title  of 
a  purchaser  would  not  be  unimpeachable. 
Campbell,  1893  (O.  H.),  1  S.  L.  T.  167. 

254.  Exhibition— Prodnction  of  Titles.— 
Li  an  action  of  exhibition  the  Court,  if  satis- 
fied that  title-deeds  called  for  should  be  pro- 
duced, will  ordain  them  to  be  exhibited  in  the 
hands  of  the  Clerk  of  Court.  Clark  v.  Melville^ 
1880,  8  R  81 ;  18  S.  L.  R  72. 

255.  Exhibition— Competency— Donbt  as 
to  the  Existence  of  the  Documents. — ^An 
action  of  exhibition  held  competent  though 
the  pursuer  admitted  that  there  was  a  doubt 
as  to  whether  the  documents  of  which  he 
asked  exhibition  were  in  existence.  Waiters 
V.  Wattersy  1903  (0.  H.),  11  S.  L.  T.  328. 

256.  Exchequer  Court  —  Appeal  —  Com- 
petency—Judgment by  Quarter-Sessions 
—  Excise  Act»  1827,  sec.  84.  —  After  the 
Justices  in  Quarter-Sessions  have  decided 
an  appeal  from  Petty  Sessions,  it  is  in- 
competent for  them  to  state  a  case  for  the 
opinion  and  direction  of  the  Court  of  Ex- 
chequer. Steele  v.  Mcintosh  Bros.,  1879,  7  K. 
192;  17  S.  L.  R.  98. 

257.  Exchequer  Court— Appeal — Compe- 
tency—Bevenue-Courtof  Exchequer  (Scot- 
land) Act,  1856,  sec  17.— The  master  of  a 
ship  was  prosecuted  before  a  Justice  of  the 
Peace  Court,  on  a  charge  of  carr3ring  contra- 
band. He  was  acquitted.  After  the  trial  the 
prosecutor  obtained  from  the  justices  a  certi- 
ficate that  the  proceedings  had  been  taken 
with  reasonable  and  probable  cause.  Such  a 
certificate  forms  a  bar  to  an  action  by  the 
accused  for  damages  (Customs  Consolidation 


Act,  1876,  sec.  267).  The  master  of  the  ship 
appealed  to  the  Court  of  Exchequer  under 
sec.  17  of  the  Court  of  Exchequer  (Scotland) 
Act,  1856.  Held  that  the  appeal  was  incom- 
petent. The  granting  of  the  certificate  did 
not  affect  the  raising  of  an  action  of  damages. 
It  would  be  time  enough  to  challenge  it  when 
it  was  founded  on  in  defence  to  such  an 
action.  Struijs  v.  Hughes,  1897  (0.  H.),  35 
S.  L.  R.  640;  5S.  L.  T.  171. 

258.  Exchequer  Court— Appeal— Compe- 
tency —  Court  of  Exchequer  (Scotland) 
Act,  1856,  sec.  17.  —  Held  competent  to 
appeal  from  an  interlocutor  of  magistrates, 
by  which  they  held  a  complaint  under  the 
Customs  Acts  to  be  irrelevant.  Mitchell  v. 
Foumier  and  Others,  1900  (O.  H.),  8  S.  L.  T. 
191. 

259.  Exchequer  Court  —  Proof  or  Jury 
Trial — Opinion  by  Ld.  M'Laren  that  in  Ex- 
chequer prosecutions,  where  the  facts  are  in 
dispute,  they  should  be  ascertained  by  the 
verdict  of  a  jury.  Lord  Advocate  v.  Thomson, 
1897,  24  R.  643;  34  S.  L.  R.  412  ;  4  S.  L.  T. 
315. 

260.  Exchequer  Court  — Proof  or  Jury 
Trial — Court  of  Exchequer  (Scotland)  Act, 
1856,  sec  S.—Held  tliat  the  facts  in  an  Ex- 
chequer prosecution  may  be  ascertained  either 
by  proof  or  j  ury  trial  Lord  A  dvocate  v.  Sa  wers, 
1898  (C.  H.),  35  S.  L.  R.  482. 

261.  Exchequer  Court  or  Inner  House 
—Petition  by  Creditors  of  Railway  Com- 
pany to  Uplift- Parliamentary  Deposits 
and  Sends  Act,  1892. — A  sum  of  money 
was  deposited  with  the  Queen's  Remembrancer 
in  1884,  in  connection  with  the  promotion  of 
a  railway.  The  special  Act  was  obtained  in 
1884  but  nothing  more  was  done,  and  in  1899 
a  petition  was  presented  in  the  Court  of  Ex- 
chequer by  creditors,  for  authority  to  uplift 
the  sum  in  terms  of  a  section  of  the  special 
Act.  The  Parliamentary  Deposits  and  Bonds 
Act,  1892,  provides  for  such  petitions  being 
presented  in  a  Division  of  the  Court  of  Session. 
Held  that  the  jurisdiction  originally  conferred 
on  the  Exchequer  Court  was  not  taken  away 
by  implication,  but  continued.  Momu^  Peti- 
tioner, 1899  (0.  H.),  7  S.  L.  T.  25. 

262.  Extract  —  Supersession  of— Jury 
Trial— Award  less  than  Tender— Extract 
Superseded  till  Defenders  obtained  Decree 
for  Expenses. — A  pursuer  in  an  action  for 
damages  was  awarded  less  than  the  amount 
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tendered  by  the  defenders.  The  Ck)iirt  in 
finding  the  defenders  entitled  to  expenses 
from  the  date  of  the  tender  superseded  ex- 
tract of  the  decree  for  damages  until  the 
defenders  obtained  decree  for  their  expenses. 
Fnf  V.  N.-E,  Ely.  Coy,,  1882,  10  R.  290;  20 
S.  li.  R.  209. 

263.  Extract  —  Beclaiming  Note  —  Ex- 
penaes. — In  an  action  against  two  sets  of 
defenders,  the  one  was  found  liable  and  the 
other  was  assoilzied.  A  reclaiming  note 
baring  been  presented,  the  pursuers  inti- 
mated that  they  did  not  intend  to  object  to 
the  interlocutor  in  so  far  as  it  assoilzied  the 
one  set  of  defenders.  The  defenders  who 
were  assoilzied  thereupon  had  their  account 
of  expenses  taxed,  and  decerned  for  by  the 
Lord  Ordinary,  but  the  extractor  refused  to 
extract  this  interlocutor  as  the  process  was 
in  the  Inner  House.  The  Lord  Ordinary 
reported  the  cause,  and  the  Court  a\dhorx8ed 
the  extractor  to  extract  the  interlocutor. 
Ayr  Road  Trt.  v.  W,  db  T.  Adams;  and  Blyth  d: 
Cutmingluimy  1883,  10  R.  1295  ;  20  S.  L.  R. 
841. 

9&L  Extnct— Extract  ad  interim— Ex- 
tract of  Decree  on  Merits,  resemng  Bight 
to  Extract  Decree  for  Expenses. — A  pursuer 
and  respondent,  who  had  obtained  a  decree  in 
terms  of  the  conclusions  of  his  summons 
together  with  expenses,  presented  a  note  to 
the  €k>ttrt  for  leave  to  extract  ad  interim  the 
decree  in  so  far  as  it  dealt  with  the  merits  of 
the  caose,  but  under  reservation  of  his  right 
to  extract  the  decree  for  expenses  when  the 
Auditor's  report  should  have  been  approved 
of.  The  reasons  be  stated  for  craving  leave 
were : — (1)  that  the  Auditor's  report  could 
not  be  presented  to  the  Court  by  the  end  of 
the  session,  and  (2)  that  before  the  beginning 
of  the  winter  session  the  defender  and 
reclaimer,  who  was  a  farmer,  would  have 
reaped  and  disposed  of  his  crops,  and  would 
have  thereby  deprived  the  pursuer  of  the 
means  of  making  the  diligence  on  his  decree 
effectual.  The  Court,  in  respect  of  the 
reasons  adduced,  granted  leave.  BaiUie  v. 
CJamerotiy  1891,  28  S.  L.  R.  895.  Cf.  Crichton 
Brw,  V.  CricKton,  1901,  4  F.  271 ;  39  S.  L.  R. 
165  ;  9  S.  L.  T.  334. 

865.  Fee  Fund  Dues  — Appeal  —  Joint 
Ifinnte—" First  Step"— Court  of  Session 
(Scotland)  Act^  1838,  Sched.  of  Fees.— 
Parties,  before  the  hearing  of  an  appeal  from 
the  Sheriff  Court,  settled  the  case  by  joint 
minute  which  they  tendered  to  the  Clerk  of 


Court  with  a  fee  fund  stamp  of  28.  6d.  Held 
that  the  joint  minute  was  not  a  "  first  step  " 
for  the  respondent,  and  that  the  stamp  was 
sufficient.     Cowan  v.  Procter,  1874,  2  R.  115. 

266.  Fee  Fond  Dues— Appeal— Note  to 
Lord  President. — On  a  written  note  by  a 
respondent  to  the  Lord  President  asking  for 
an  order  on  the  appellant  to  print  documents, 
the  fee  fund  dues  are  only  2s.  6d.,  it  not 
being  an  original  paper.  Sneddon  v.  Marshall, 
1874,  1  R.  980. 

267.  Fee  Fund  Dues— Petition— Certifi- 
cate of  Service. — A  certificate  of  service  of  a 
petition,  when  lodged  as  a  separate  paper, 
does  not  require  a  fee  fund  stamp.  Brxice  and 
Others,  Petitioners,  1899  (0.  H.),  7  S.  L.  T. 
266. 

268.  Fee  Fund  Dues  —  Settlement  of 
Action  before  Defences  due.— On  payment 
of  fee  fund  dues  (10s.)  the  Lord  Ordinary 
allowed  parties  to  an  action  to  lodge  a  joint 
minute  of  settlement  before  the  time  for 
lodging  defences  had  expired.  Andersons  v. 
BrUisk  Aluminium  Coy,,  1901  (O.  H.),  9 
S.  L.  T.  277. 

269.  Fee  Fund  Dues  —  Jury  Trial  — 
Failure  of  Pursuer  to  Pay— Dismissal  of 
Action.— The  pursuer  of  an  action  which 
had  been  sent  for  trial  by  jury  failed  to  pay 
the  fee  fund  dues  necessary  for  the  citation  of 
the  jury.  He  did  not  appear  to  give  any  ex- 
planation. The  Court  dismissed  the  action. 
CvMen  v.  Edinburgh  Magis.,  1903,  40  S.  L.  R. 
348 ;  10  S.  L.  T.  602. 

270.  Furthcoming  — Petition  for  Recall 
of  Arrestments  —  Disputed  Property  of 
Arrested  Subject.— Where  the  property  in 
arrested  subjects  is  disputed  the  question 
must  be  decided  in  an  action  of  furthcoming 
and  not  in  a  petition  for  recall  of  the  arrest- 
ments. Vincent  v.  Chalmers  rf:  Co,^s  Trs.,  1877, 
5  R.  43 ;  15  S.  L.  R.  27. 

27L  Furthcoming  —  Summons  —  Conclu- 
sions.— The  conclusions  of  a  summons  of 
furthcoming  must  be  framed  so  as  to  demand 
from  the  arrestee  no  more  than  he  was  due 
the  common  debtor.  If  the  action  of  furth- 
coming cannot  be  so  framed,  the  preceding 
arrestment  is  futile.  Here  the  arrestee  was 
himself  interested  in  the  subjects  arrested, 
and  his  rights  as  a  joint  owner  could  not  be 
worked  out  in  the  action  of  furthcoming. 
Held  that  the  arrestments  were  of  no  avail. 
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Liicat^s  Trs.  v.  Campbell  db  Scott,  1894,  21  R 
1096  ;  31  S.  L.  R  788  ;  2  S.  L.  T.  101. 

272.  Furthcomiiig  —  SiunmoiiB  — Conclu- 
sions —  Arrestment  of  Joint  Property.— 

Arrestments  were  used  in  the  hands  of  a 
tenant  of  property  which  was  the  joint  pro- 
perty of  the  landlord  and  tenant.  In  an 
action  of  furthcoming  held  (1)  conclusions  to 
have  the  arrestee  ordained  to  pay  a  sum  of 
money;  (2)  for  an  order  to  sell  the  joint 
property;  (3)  to  pay  out  the  tenant's  in- 
terest were  incompetent.  Luccl^s  Trs.  v.  Gamp- 
bell  d'  Scott,  1894,  21  R.  1096 ;  31  S.  L.  R  788 ; 
2  S.  L.  T.  101. 

273.  Interest  of  Judge  — Declinature  — 
Bemit  from  one  Lord  Ordinary  to  another. 
— In  a  multiplepoinding  claims  were  lodged 
hy  a  nephew  and  niece  of  the  Lord  Ordinary. 
The  Court  remitted  the  case  to  another  Lord 
Ordinary.  Moubray^s  Trs.  v.  Movhray^  dx., 
1883, 10  R.  460.    [Cf.  Administration  of  Jugtice,] 

274.  Inner  or  Outer  House— Curator- 
Bond  of  Caution— Petition  for  Delivery  of 
—Distribution  of  Business  Act,  1857,  sec. 
4. — The  petition  for  delivery  of  a  curator's 
bond  of  caution  should  be  presented  to  the 
Inner  House.  Murray,  1873,  1  B.  45 ;  11 
S.  L.  R  8. 

275.  Inner  or  Outer  House  —  Curator 
Bonis — BecalL — A  petition  for  recall  of  an 
appointment  of  a  curoAor  bonis  who  had  been 
appointed  by  the  Junior  Lord  Ordinary  held 
to  be  competently  presented  in  the  Inner 
House.  Sinclair,  Petitioner,  1886,  23  S.  L.  R 
737. 

276.  Inner  or  Outer  House— Petition- 
Curator  Bonis — BecalL — Petitions  for  the 
recall  of  the  appointment  of  a  curator  bonis 
should  be  presented  primo  loco  to  the  Junior 
Lord  Ordinary.  Souter  v.  Finlay,  1890, 18  R. 
86 ;  28  S.  L.  R  89. 

277.  Inner  or  Outer  House— Petition- 
Judicial  Factor— Curator  Bonis— Bemoval 
—Sheriff  Court  Appointment— Application 
to  Court  of  Session  for  BemovaL- The 

object  being  to  remove  a  curator  bonis  ap- 
pointed in  the  Sheriff  Court  under  the  Judicial 
Factors  Act,  1880,  the  applicant  presented  to 
the  Second  Division  of  the  Court  of  Session 
a  note,  forming  a  step  in  the  original  process, 
craving  transmission  of  the  process,  &c.  The 
Court,  after  considering  the  procedure,  ordered 
intimation  and  service,  and  the  transmission 


of  the  process.  The  interlocutor  was  written 
upon  the  note.  The  process  having  been 
transmitted,  the  Court  remitted  to  the  Junior 
Lord  Ordinary.  Opinion  that  the  note  should 
have  been  presented  to  Junior  Lord  Ordinary. 
Forrest  v.  Forre$es  Judicial  Factor,  1898,  6 
S.  L.  T.  68. 

278.  Inner  or  Outer  House— Petition  for 
Sequestration  of  Estate  and  Appointment 
of  Judicial  Pactor— Inner  House  or  Junior 
Lord  Ordinary. — Held  that  a  petition  for 
sequestration  of  a  trust-estate  and  the  ap- 
pointment of  a  judicial  factor  was  competent 
before  the  Junior  Lord  Ordinary  where  it  did 
not  pray  for  the  removal  of  the  existing 
executor.  Rhind  arid  Others  v.  Sheach  and 
Others,  1876,  2  R  1002;  12  S.  L.  R.  642. 

279.  Inner  or  Outer  House— Petition  for 
a  Judicial  Factor  Pending  Litigation— Dis- 
tribution of  Business  Act,  1857,  sec.  4.— 
An  application  for  the  appointment  of  a 
judicial  factor  on  an  entailed  estate  pending 
the  result  of  litigation  as  to  the  right  to  it 
is  properly  presented  to  the  Inner  House. 
Speirs  v.  Speirs,  1877,  6  R.  75  ;  15  S.  L.  R  53. 

280.  Inner  or  Outer  House— Petition  for 
Judicial  Factor. — Petitions  for  the  appoint- 
ment of  judicial  factors  on  trust  -  estates, 
other  than  those  presented  in  terms  of  the 
Trust  Acts,  should  be  presented  in  the  Inner 
House.  Paterson,  1890, 17  R.  1059  ;  27  S.  L.  R. 
823. 

281.  Inner  or  Outer  House  —  Petition 
for  Judicial  Factor  —  Distribution  of 
Business  Act,  1857,  sec.  4. — Petitions  for 
the  appointment  of  judicial  factors  should  be 
presented  in  the  first  instance  before  the 
Lord  Ordinary.  Where  such  a  petition  was 
presented  in  the  Inner  House  the  Court  re- 
mitted to  the  Junior  Lord  Ordinary.  Smith 
V.  Smith,  1892,  20  R.  27 ;  30  S.  L.  R.  69. 

282.  Inner  or  Outer  House— Petition  for 
Judicial  Factor. — Petitions  for  the  appoint- 
ment of  judicial  factors  should  be  presented 
in  the  Outer  House.  Gaff,  1893,  20  R  825  ; 
30  S.  L.  H.  758. 

283.  Inner  or  Outer  House  — Notary 
Public— Petition  to  be  Admitted.— Peti- 
tions by  enrolled  law-agents  to  be  admitted 
notaries  public  under  sec.  18  of  the  Law- 
Agents  Act,  1873,  should  be  presented  to  the 
Inner  House,  and  caution  is  not  necessary. 
Aikman,  1873,  1  R  248. 
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284.  Inner  or  Outer  House  —  Trust  — 
Nobile  officium. — Held  that  a  petition  pre- 
sented to  the  Ck>urt  in  the  exercise  of  its 
nobiU  offieiwn,  and  alternatively  under  the 
7th  section  of  the  Trusts  Act,  1867,  was 
competently  presented  to  the  Inner  House. 
Websten  v.  MUUf^a  Tr».,  1887,  14  R.  601 ;  24 
a  L.  R.  368. 

285.  Inner  or  Outer  House—Trust— Be- 
moval  of  Trustee. — Petition  in  the  Outer 
House  for  the  removal  of  a  marriage-contract 
trustee,  on  the  ground  of  insanity,  hM  com- 
petent. BM,  Petitioner,  1897  (O.  H.),  6 
&  L.  T.  124. 

288.  Inner  or  Outer  House— Trust— Be- 
uoyal  of  Trustee  —  Trusts  (Scotlajid) 
Amendment  Act^  1891. — A  petition  under 
the  Trust  Act,  1891,  for  the  removal  of 
trustees,  on  the  ground  of  continuous  absence 
from  Scotland,  may  be  presented  in  the  Outer 
House.  Johnston  v.  Johnttony  1900,  2  F.  467  ; 
37  S.  L.  R  344 ;  7  S.  L.  T.  343. 

287.  Inner  or  Outer  House  —  Trust  — 
Bemit  to  Lord  Ordinary— Trustees— Appli- 
cation for  Special  Powers. — Where  trustees 
presented  a  petition  for  special  powers  to  the 
Inner  House,  the  Court  remitted  to  the  Lord 
Ordinary  on  the  Bills  to  dispose  of  the  peti- 
tion. Wardlavfs  Trs.,  Petitioner,  1902  (B.  C), 
10  S.  L.  T.  349. 

288.  Inner  or  Outer  House— Bankruptcy 
—  Besi^nation  of  Trustee. —^e/<^  by  the 
Lord  Ordinary  that  he  had  jurisdiction  to 
entertain  a  petition  for  discharge  pre- 
sented by  a  trustee  on  a  sequestrated  estate 
who  had  resigned  office  before  the  funds  were 
folly  distributed.  Dvke  v.  Somervell^  1903 
(B.  C),  11  S.  L.  T.  289. 

289.  Inner  House  or  Teind  Court— Juris- 
diction—Declarator  that  Parishes  never 
Ftoperly  Joined.  —  An  action  of  declarator 
that  parishes  have  never  been  lawfully  joined 
fadls  to  be  disposed  of  by  one  of  the  Divisions 
of  the  Court  of  Session,  sitting  as  a  quorum 
of  the  Conunissioners  in  terms  of  6  Oeo.  IV. 
c.  120,  sec.  54,  and  not  by  a  quorum  of  the 
Teind  Court  with  the  Lord  Ordinary  on 
Teinds.  Stirling  Pretbytery  v.  Larbert  and 
Dunipa4x  Heriton,  1899,  7  S.  L.  T.  30. 

290.  Interlocutor- Alteration  of— Error 
—Cancellation  of  Interlocutor— A.  8. 10th 
Karch  1870,  sec.  3  (1).— Where  an  inter- 
locator  had  been  pronounced  under  an  error 


in  fact,  induced  by  a  wrong  summons  (apply- 
ing to  another  action  between  the  same 
parties)  having  been  printed,  held  that  the 
Court  had  power  to  cancel  it,  and  interlocutor 
cancelled  accordingly.  Harvey  v.  Lindsay ,  1875 
2R980. 

291.  Interlocutor  —  Alteration  of.  — The 
Court  refused  to  alter  an  interlocutor  said  to 
be  disconform  to  their  judgment.  Moncreiffe 
V.  Perth  Police  Commrs,,  1886,  13  R.  921. 

292.  Interlocutor— Alteration  of— Special 
Case.  —  In  a  special  case  the  question  sub- 
mitted to  the  Court  was  altered  during  the 
course  of  the  discussion  by  an  amendment  on 
the  process  copy  to  which  the  attention  of 
the  Court  was  not  drawn  when  the  inter- 
locutor was  framed.  The  answer  given  was 
inapplicable  to  the  question  as  altered.  The 
Court,  as  an  appeal  to  the  House  of  Lords 
was  incompetent,  amended  the  interlocutor. 
Ferguson  BeqiLest  Fund  v.  Commissioners  on 
Educational  Endovmients,  1887,  14  R.  717 ;  24 
S.  L.  R.  512. 

293.  Interlocutor  —  Alteration  of  — 
Clerical  Error  —  Correction  by  Clerk  of 
Court  before  Extract  — Nobile  officium.— 
A  clerk  of  court  corrected  a  clerical  error  in 
a  decree  before  extract.  The  judge  did  not 
initial  the  correction.  The  defender  in  the 
action  presented  a  note  of  suspension  of  a 
charge  following  on  an  extract  of  the  corrected 
interlocutor.  The  pursuer  thereupon  pre- 
sented a  petition,  praying  the  Court  to  con- 
firm and  authenticate  the  clerk's  amendment. 
On  the  Lord  Ordinary  on  the  Bills  reporting 
the  suspension,  the  Court  intimated  that, 
as  the  corrected  interlocutor  accurately  ex- 
pressed the  judgment  of  the  Court,  it  was 
unnecessary  to  proceed  with  the  petition. 
Clark  <fc  Maedonald  v.  Bain,  1895,  23  R.  102 ; 
23  S.  L.  R  86 ;  3  S.  L.  T.  159. 

294.  Interlocutor— Alteration  of— Error 
—  Interlocutor  Cancelled.  —  Between  the 
date  of  an  interlocutor  by  a  defender,  and 
the  date  of  an  interlocutor  founded  on  it, 
performance  of  the  undertaking  had  become 
impossible.  This  fact  was  not  before  the 
Court  when  the  interlocutor  was  pronounced. 
The  Court  cancelled  the  interlocutor  and  con- 
tinued the  cause.  Rottenburg  v.  Duncan  and 
Others,  1896,  24  R.  35  ;  34  S.  L.  R.  35  ;  4 
8.  L  T.  125. 

296.  Interlocutor— Alteration  of— Error. 
— On  6th  July  the    Court    pronounced    an 
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interlocutor  decerning  for  payment  of  a  sum 
of  money.  On  18th  October  the  pursuer 
moved  the  Court  to  alter  the  interlocutor 
by  adding  a  decerniture  for  interest,  in 
accordance  with  the  intention  of  the  Court 
expressed  in  giving  judgment.  The  Court 
made  the  alteration.  Marshall  v.  Caledonian 
lily.  Coy,,  1899,  2  F.  6  ;  37  S.  L.  R.  7 ;  7 
S.  L.  T.  162. 

296.  Interlocutor— Error— Alteration  of 
— Substitntion  of  New. — Where  an  inter- 
locutor had  been  signed,  and  it  was  found 
that  it  failed  to  embody  the  judgment  of  the 
Court,  the  Court,  with  the  consent  of  parties, 
substituted  an  accurate  interlocutor.  GiUorCs 
Trs.  V.  Gilhm,  1903,  5  F.  533 ;  40  S.  L.  R.  461 ; 
10  S.  L,  T.  742. 

297.  Interlocutor  —  "Of  Consent"  — 
Evidence  of  Consent. — In  an  action  at  the 
instance  of  a  public  authority  for  the  removal 
of  a  nuisance,  the  Sheriff  pronounced  an  inter- 
locutor which  was  admittedly  incompetent  un- 
less pronounced  of  consent.  In  an  action  of 
reduction,  the  defender  averred  that  the 
interlocutor  had  been  pronounced  of  consent 
and  asked  a  proof  as  to  this.  Held  that  the 
interlocutor  fell  to  be  reduced.  It  could  only 
competently  have  been  pronounced  of  con- 
sent, but  it  did  not  bear  to  be  of  consent  nor 
had  any  minute  of  consent  been  put  in  pro- 
cess. Morison  v.  Mackay^  1896  (O.  H.),  2 
S.  L.  T.  502. 

298.  Interlocutor— Interlocutor  "of  Con- 
sent "—Error— Evidence.— Where  an  inter- 
locutor pronounced  in  the  Sheriff  Court  bears 
to  be  of  consent,  and  the  party  denies  having 
given  consent,  the  Court  has  full  power  to 
deal  with  the  representation  on  equitable 
principles,  by  remit  to  the  Sheriff  or  other- 
wise. JVhyte  v.  Wkyte,  1895,  23  R.  320;  33 
S.  L.  R.  227. 

299.  Interlocutor— Loss  of  Interlocutor 
Sheet —" Original  Writ"  — A.  8.  28th 
December  1838,  sec.  11— Court  of  Session 
Act,  1868,  sec.  15. — Held  that  an  interlocutor 
sheet  lost,  by  the  clerk  was  not  an  ''  original 
writ ''  under  sec.  15  of  the  Act  of  1868,  and 
therefore  was  not  replaceable.  Cofion  v.  Cofton, 
1875,  2  R  599 ;  12  S.  L.  R.  393. 

300.  Interlocutor— Loss  of  Interlocutor 
Sheet  —  New  Interlocutor  Sheet  Substi- 
tuted. —  Circumstances  in  which,  when  a 
process  had  been  transmitted  to  the  clerk 
to    unextracted    processes,    and    had    gone 


amissing,  and  a  minute  of  wakening  was 
thereafter  presented,  a  new  interlocutor 
sheet  was  allovoed  to  be  held  as  the  inter- 
locutor sheet  in  the  cause.  LearmontKs 
Trustee,  Petitioner,  1883  (O.  H.),  20  S.  L.  R. 
579.  Cf.  Rmnanes,  1894, 21  R.  1082  ;  31  S.  L.  R 
859 ;  2  S.  L.  T.  185  (whole  process  in  liquida- 
tion, including  interlocutor  sheets,  replaced). 

301.  Interlocutor  — Reclaiming  Note.— 

Form  of  interlocutor  when  no  argument  sub- 
mitted by  reclaimer.  Colvile  v.  Marindin, 
1881,  8  R  937 ;  18  S.  L.  R.  674. 

302.  Issues  —  Lodging  —  Time  —  A.  S. 
10th  March  1870,  sec.  1  (5).— Issues  were 
ordered  to  be  adjusted  on  5th  November. 
They  were  lodged  on  the  4th.  Held  that 
they  were  timeously  lodged,  the  provisions 
of  the  Act  of  Sederunt  being  directory  rather 
than  peremptory.  Weston  v.  Caledonian  Rly. 
Coy.,  1895  (O.  H.),  3  S.  L.  T.  154.  [See  Reponing 
infra.] 

303.  Issues  —  Adjustment  —  Report  by 
Lord  Ordinary  —  Court  of  Session  Act, 
1850,  sec.  38— Court  of  Session  Act»  1868, 
sees.  27  and  28— A.  S.  10th  March  1870, 
sec.  1  (5).— Sec.  38  of  the  Act  of  1850  having 
been  repealed,  it  is  no  longer  competent  for 
the  Court  to  deal  with  interlocutors  pro- 
nounced in  the  Outer  House  on  a  report  by 
the  Lord  Ordinary.  Mathieson  v.  Scottish 
Trade  Protection  Society,  1898,  25  R.  683 ;  35 
S.  L.  R  532 ;  5  S.  L.  f.  344. 

304.  Issue  —  Adjustment  —  Motion  to 
Vary. — A  motion  to  vary  the  form  of  issues 
is  incompetent  after  the  Lord  Ordinary  has 
adjusted  them  and,  of  consent  of  parties, 
fixed  a  day  for  trial  of  the  cause.  Groucher  v. 
Inglis,  1889,  16  R  774 ;  26  S.  L.  R.  587. 

305.  Issue  —  Amendment  —  Issue  ap- 
proved in  Inner  House  remitted  to  Lord 
Ordinary  for  Trial — Amendment  of  by 
Lord  Ordinary. — An  issue  was  adjusted  in 
the  Inner  House  and  remitted  to  the  Lord 
Ordinary  for  trial.  The  pursuer  proposed  to 
amend  his  issue  by  deleting  '*  while  in  the 
employment  of  the  defender,''  which  had  been 
inserted  by  inadvertence.  Held  that  the 
Lord  Ordinary  had  power  to  amend  the  issue, 
and  the  words  quoted  deleted.  M^Oarvey  v. 
BoyU,  1893  (0.  H.),  1  S.  L.  T.  291. 

306.  Issue  —  Amendment  —  Leave— Dis- 
crepancy between  Issue  and  Record. — In 

an  action  for  damages  for  personal  injury 
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sustained  by  the  parsuer  through  the  neg- 
ligence of  the  defender,  the  record  averred 
employment  of  the  former  by  the  latter. 
The  issue  as  originally  approved  libelled 
"  employment."  Before  the  trial  the  pursuer 
asked  leave  to  amend  the  issue  by  deleting 
the  words  referring  to  employment.  Leave 
refuMd.  At  the  trial  it  emerged  that  the 
pursuer  was  not  employed  by  the  defender, 
and  leave  to  amend  granted,  reserving  ques- 
tions of  expenses.  Kane  v.  Stephen  d:  Sons, 
1900,  2  F.  739;  37  S.  L.  R.  529;  7  S.  L.  T. 
419. 

307.  Ifwne  —  Ooi^oined  ActioiiB.— Where 
two  actions  for  damages  for  personal  injury — 
suffered  by  the  pursuer  through  the  collision 
of  a  cab  in  which  she  was  driving,  with  a 
tramcar— were  raised,  one  against  the  cab- 
owner,  the  other  against  the  tramway  com- 
pany, and  the  actions  were  conjoined  and 
sent  to  trial, — the  Lord  Ordinary  approved  of 
one  issue,  which  put  the  question  of  liability 
of  both,  or  one  only,  of  the  defenders  to  the 
jury.  Neil  v.  Edinburgh  and  Leith  Tramways 
Coy.  and  Atiother,  1903  (0.  H.),  10  S.  L.  T. 
524. 

308.  iBsae— Motion  to  Vary— Substitu- 
tion  of  New  Issue — Court  of  Session  Act» 
1868,  sec  28— A.  8. 14th  October  1868^  sec. 
6i. — When  it  is  desired  to  substitute  one  issue 
for  another,  a  reclaiming  note  is  the  proper 
procedure.  On  a  motion  to  vary  the  terms 
of  an  iasoe  it  is  not  competent  to  propose  a 
new  issue  founded  on  a  separate  ground  of 
action ;  on  the  other  hand,  the  Court  will  not 
disallow  altogether  the  issue  whose  terms  are 
sought  to  be  varied,  and  dismiss  the  action. 
Bums  V.  Diamond,  1896,  23  R.  507  ;  33  S.  L.  B. 
402 ;  3  S.  L.  T.  274. 

309.  Lnme — Form  of— Damages  for  Per- 
sonal Iignries— Connter  Issue. — Where  in 
an  action  of  damages  for  personal  injury  a 
counter  issue  was  allowed  of  consent,  observed 
that  this  was  unnecessary  and  not  in  accord- 
ance with  practice.  Donald  v.  Clyde  Navigor 
turn  Tr*.,  1875,  2  R  813. 

310.  Issne — Form  of— Damages  for  Per- 
sonal Iiunries— Employers'  Liability  Act» 
1880  (43  A;  44  Vict.  c.  42),— Held  that  one 
issue  is  sufficient  where  action  for  damages  is 
laid  at  common  law  and  under  the  Employers' 
Liability  Act,  1880.  DaiUy  v.  BeaUie  dc  Sons; 
O'arden  v.  BeaUie  dc  Sons,  1882,  20  S.  L.  R  92. 
M*Avoy  v.  Young's  Paraffin  Oil  Cvy,,  1881 
(0.  fl.),  19  a  L.  R  137.    Gmdie  v.  Paul  <fc 


Sons,  1894,  22  K.  1 ;  32  S.  L.  R  3 ;  2  S.  L.  T. 

258. 

311.  Issue- Form  of— Damages  for  Per- 
sonal Injnries— Damages  laid  alternatively 
at  Common  Law  and  nnder  Employers' 
Liability  Act»  1880.  —  Magee  v.  Dalglisk, 
Falconer  <£•  Coy.  Ltd,,  1884,  11  R  857;  21 
S.  L.  R.  569. 

312.  Issue— Form  of— Damages  for  Per- 
sonal Injuries  —  Accident  on  Railway 
Station  Platform. — In  an  action  against  a 
railway  company  for  personal  injury,  by  a 
passenger  alleged  to  have  been  on  a  railway 
platform,  held  that  the  defenders  were  en- 
titled to  have  in  the  issue  a  statement  of  the 
purpose  of  his  being  there,  but  not  to  have 
"lawfully"  inserted.  Wilson  v.  N.  B,  ttly. 
Coy.,  1873,  1  R  172  ;  11  S.  L.  R.  155. 

313.  Issue — Form  of— Damages  for  Per- 
sonal Injuries  —  Defective  Condition  of 
Plant. — Form  of  issue  adjusted  for  the  trial 
of  an  action  of  damages  by  a  miner  against  a 
coalmaster  for  injuries  alleged  to  have  been 
caused  through  the  defective  condition  of  a 
railway  in  the  defender's  mine.  Flynn  v. 
Hood,  1883,  20  S.  L.  R.  503, 

314.  Issue  —  Form  of  —  Impetration  of 
Lease  —  Fraud  —  Conspiracy  —  Essential 
Error. — Form  of  issue  allowed  where  a  lease 
was  alleged  to  have  been  fraudulently  impe- 
trated  from  pursuer  by  his  agent,  the  de- 
fender's son,  in  pursuance  of  a  fraudulent 
conspiracy  between  the  defender  and  his 
son.  Beresford's  Trs.  v.  Gardner,  1877,  4  R 
363. 

315.  Issue  —  Form  of  —  Reduction  on 
Ground  of  Error— Mistake  or  Inducement 
of  Error. — A  father  and  mother,  the  pursuers 
in  the  reduction  of  an  irrevocable  disposition 
granted  by  them  in  favour  of  a  daughter 
and  her  husband,  on  the  averment  that  they 
had  signed  it  under  essential  error  induced 
by  the  defenders  and  their  law-agent,  held 
entitled  to  an  issue  of  fraud  and  also  to  an 
issue  of  essential  error  without  the  words 
'*  induced  by  the  defenders."  M*Laurin  v. 
Stafford,  1875,  3  R  265  ;  13  S.  L.  R.  174. 

316.  Issue — Form  of— Reduction — Fraud, 
Facility,  and  Essential  Error.— Terms  of 
issues  adjusted  for  the  trial  of  a  reduction  of 
a  mxniis  causa  deed  of  settlement  on  the 
grounds  of  fraud,  facility,  and  essential  error. 
Jarvie  v.  Whitt,  1877,  14  S.  L.  R  666. 
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317.  Issue— Form  of— Beduction  of  Writ 
—Not  Subscribed  Before  or  Acknowledged 
to  Witnesses. — Form  of  issue  adjusted  in  re- 
duction of  a  deed  on  the  ground  that  the 
granter  had  neither  subscribed  before  the 
persons  whose  names  appeared  in  the  deed 
a.  witneBMs,  nor  acknowledged  his  signature 
to  them.  Cumming  v.  SkeochU  Trs,,  1879,  6  R 
540 ;  16  S.  L.  B.  268. 

318.  Issue— Form  of— Beduction— Sub- 
scriiition  of  Deed— Act  1681,  c.  5.— Form 
of  issues  adjusted  for  the  trial  of  an  action 
of  reduction  of  a  testamentary  writing  upon, 
inter  alia,  the  following  grounds — (1)  that  the 
deed,  if  signed  by  the  deceased,  was  not  in 
fact  executed  by  him  as  a  probative  writ, 
because  the  alleged  witnesses  were  not  pre- 
sent as  witnesses  at  the  time  of  subscription, 
and  because  the  testator  did  not  **  at  the  time 
of  the  witnesses  subscribing"  acknowledge 
his  subscription;  and  (2)  that  the  deceased 
was  induced  to  subscribe  by  a  representa- 
tion that  as  no  witnesses  were  present  the 
writing  would  not  be  binding  or  complete. 
M*Ghi€'8  Trs,  v.  Urquhart,  1887,  25  S.  L.  R 
223. 

319.  Issue— Form  of— Bight  of  Servitude 
B^Bd»— Malcolm  v.  Lloyd,  1885,  12  B.  843 ; 
22  S.  L.  B.  554. 

320.  Issue— Form  of— Bight  of  Way- 
Servitude. — (1)  Whether  for  forty  years  and 
upwards  or  for  time  immemorial  prior  to  1892, 
there  has  been  a  public  road  or  right-of-way 
for  carts,  horses,  cattle,  and  foot-passengers, 
or  any  and  which  of  them,  leading  from  A  to 
B  as  shown  and  coloured  red  on  plan  No. 
of  process,  herewith  produced,  and  marked 
thereon  with  the  letters  A  B  C  .  .  .  ?  or  (2) 
whether  for  forty  years  prior  to  1892  or  from 
time  immemorial  the  pursuers  as  proprietors 
of  the  lands  of  X  and  their  predecessors  and 
authors  in  the  said  lands,  have  by  themselves, 
and  their  tenants,  servants,  and  occupants 
possessed  a  road  for  carting,  driving  cattle 
and  horses,  and  walking,  or  any  and  which 
of  these  purposes,  in  or  near  the  line 
coloured  red  on  the  plan  No.  of  process, 
herewith  produced,  and  marked  with  the 
letters  ABC?  Paierson  v.  Airdrie  and  Coat- 
bridge Water  Coy,,  1893,  20  B.  370 ;  30  S.  L.  B. 
637. 

321.  Issue— Form  of— Biver  Pollution- 
Several  Pursuers.- -&'ar/  of  Southesk  v.  Inch 
BleaditJig  Coy.  d-c,  1881,  8  B.  573  ;  18  S.  L.  B. 
380. 


322.  Issue  —  Form  of  —  Seduction  — 
Honourable  Ctourtship. — Grayy,  Brovm,  1878, 
6  R  971  ;  15  S.  L.  R  639. 

323.  Issue  —  Form  of—  Slander  —  Innu- 
endo.— A  newspaper  article  described  a  visit 
to  a  farm,  after  an  absence  of  twenty  years, 
painted  the  wretched  condition  of  its  fields, 
houses,  <Sx^,  in  the  most  extravagant  language, 
and  concluded,  "the  short  space  of  twenty 
years  would  never  have  wrought  such  devasta- 
tion had  the  keeping  of  the  place  been  en- 
trusted to  honed,  careful,  and  persevering 
hands."  In  an  action  of  damages  for  slander 
by  the  tenant,  held  that  he  was  entitled  to  an 
issue  whether  said  article  "falsely  and  calum- 
niously  represented  the  pursuer  as  being  dis- 
honest." Dun  V.  Bain,  1877,  4  B.  317;  14 
S.  L.  R.  248. 

324.  Issue— Form  of  Slander— "Immoral 
Oonduct "  —  "  Improper  Intimacy."—  Ohser- 
vations  on  the  use  of  these  words  in  an  issue. 
EwaH  V.  M'Laren,  1894  (O.  H.),  2  S.  L.  T.  325. 

325.  Issue — Form  of— ^Wrongful  Seques- 
tration— ^Malice. — A  tenant  brought  against 
his  landlord  an  action  for  wrongful  seques- 
tration for  rent.  Held  that  the  pursuer  did 
not  need  to  put  malice  in  issue.  Watson  v. 
M'Culloch,  1878,  5  R  843  ;  15  S.  L.  B.  584. 

326.  Issue— Form  of— Wrongous  Dili- 
gence—Wrongous  Apprehension  and  Im- 
prisonment on  meditatione  fngSB  Warrant. 

—M'Meekin  v.  Ruesell  d;  Tudhope,  1881,  8  B. 
587 ;  18  S.  L.  R  398. 

327.  Issue— Form  of— Schedule  of  Dam- 
ages—  Several  Issues.— In  an  action  for 
damages  for  slander  two  issues  were  proposed 
relating  to  two  distinct  slanders  contained  in 
one  letter.  The  full  sum  sued  for  was  put  after 
the  two  issues  instead  of  separate  sums  being 
appended  to  each.  Falconer  v.  DocheHy,  1893, 
20  B.  765  ;  30  S.  L.  R.  688 ;  1  S.  L.  T.  55. 

328.  Issue— Form  of— Schedule  of  Dam- 
ages— Liability  at  Common  Law  and  under 
Statute. — Where  an  action  for  damages  is 
laid  at  common  law  and  under  the  Employers' 
Liability  Act,  1880,  schedule  alternatively  the 
sums  claimed.  Goudie  v.  Paul  d:  Sons,  1894, 
22  B.  1  ;  32  S.  L.  B.  3  ;  2  S.  L.  T.  258. 

329.  Issue— Form  of— Schedule  of  Dam- 
ages-Employers' Liability  Act,  1880.— In 

an  action    for  damages  for  personal  injury 
at  common  law  and  imder  the  Employers' 
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Liability  Act,  1880,  the  puisuer  scheduled  the 
amount  sued  for  at  common  law,  which  was 
greater  than  his  claim  under  the  Act.  The 
Court  approved  of  the  issue.  Henderson  v. 
Walmn  Ltd.,  1892, 19  B.  954 ;  29  S.  L.  R  815. 

390.  Luiie— Seiwrate  PtmraeTs— Separate 
Iflsnes. — Separate  pursuers  suing  in  the  same 
action  for  the  damages  sustained  by  them  from 
defender's  wrongful  act  must  take  separate 
iasues.  MUcheU  v.  Grimtm,  1894,  21  B.  367  ; 
31  S.  L.  R  301 ;  1  S.  L.  T.  448. 

331.  Issne  —  Damages  for  Personal  In- 
juries  —  Several  Defenders  —  Separate 
Issues. — In  an  action  of  damages  against  two 
defenders  on  different  grounds  of  fault,  held 
there  must  be  a  separate  issue  against  each 
defender.  Cooper  y.  Brown  and  the  Roubank 
Ftmndry  Cay,,  1893  (0.  H.),  1  S.  L.  T.  44. 

332.  Issues— Separate  Defenders.— MThere 
it  was  doubtful  on  the  averments  which  of 
two  defenders  in  an  action  for  reparation 
was  liable,  the  Lord  Ordinary  allowed  separate 
issues.  M^Crijumon  v.  GUugow  Corporation  and 
Another,  1902  (O.  H.),  9  S.  L.  T.  437.  Dakera 
▼.  Tharti*  Sulphur  and  Copper  Coy,  and  Others, 
1888,  27  S.  L.  R  230. 

333.  Issue— Slander— Additional  Slander 
added  at  Adjustment  — Issue— Supple- 
mentary Summons — Conjunction.  —A.  raised 
an  action  of  damages  in  respect  of  two  written 
slanders.  At  adjustment  he  added  an  addi- 
tional verbal  slander,  and  proposed  to  take 
an  issue  on  all  three.  Held  incompetent  to 
take  an  issue  on  the  verbal  slander.  There- 
after the  pursuer  having  raised  a  supplemen- 
tary summons  for  damages  in  respect  of  the 
verbal  slander,  motion  to  conjoin  the  two 
actions  refused,  Phillips  v.  Miller,  1894 
(O.  H.),  1  S.  L.  T.  498. 

334.  Issue— Slander— Malice  and  Want 
of  Probable  Cause — Pursuer's  Statement 
Showing  None. — ^An  issue  of  malice  and  want 
of  probable  cause  refused  where  pursuer's  own 
statement  convinced  the  Court  there  was  none. 
Oraiif  V.  Peebles,  1876, 3  B.  441  ;  13  S.  L.  R.  287. 

335.  Issue— Slander-Bepeated  Slander 
— Specification.  —  A  general  issue  of  re- 
peatedly making  calumnious  charges  against 
the  pursuer  (a  postmaster),  involving  careless- 
ness or  dishonesty  or  untruthfulness  between 
the  beginning  of  1885  and  March  1894,  re- 
fused. Turner  v.  Camachan,  1894  (0.  H.),  2 
S.  L.  T.  278. 

VOL.  II. 


336.  Issue — Slander— Several  Issues  on 
Separate  Slanders   in   One   Letter. — One 

may  found  separate  issues  on  separate  slanders 
contained  in  one  letter.  Barclay  v.  Manuel, 
1902  (0.  H.),  10  S.  L.  T.  450. 

337.  Jury  Trial— Trial  on  Record.— In  an 
action  for  damages  for  personal  injury  the 
Court  dispensed  with  issues  and  appointed  the 
case  to  be  tried  on  the  record.  M^Laughlan  v. 
Caledonian  Ely.  Coy,,  1902;  9  S.  L.  T.  335. 

338.  Jury  Trial— Trial  on  Becord.— When 

a  trial  by  jury  takes  place  without  issues,  the 
jury  are  not  supplied  with  copies  of  the  record. 
Brannan  v.  N,  B,  Ely,  Coy,,  1884,  12  R  61 ;  22 
S.  L.  R  131. 

339.  Jury  Trial  —  Non-suit  —  Is  it  Com- 
petent in  Scotland? — See  Gibson  v.  Nimmo 
d:  Coy.,  1895,  22  R  491 ;  32  S.  L.  B.  411 ;  2 
S.  L.  T.  663. 

340.  Jury  Trial— Place  and  Date— Edin- 
burgh or  Circuit — Court  of  Session  Act, 
1850,  sec.  40— A.  S.  24th  February  1846.— 
Issues  having  been  adjusted  for  the  trial  of  a 
cause,  the  defender  moved  that  it  be  tried  in 
Edinburgh  instead  of  on  circuit,  as  the  pur- 
suer proposed,  on  the  grounds  that  it  would 
be  (1)  less  costly,  and  (2)  more  impartial. 
Motion  refused,  Macpherson  v.  Caledonian  Ely. 
Coy,,  1881,  8  B.  901 ;  18  S.  L.  R  658. 

341.  Jury  Trial— Place  and  Date— Lord 
Ordinary  or  Circuit. — Issues  having  been 
adjusted  in  an  action  for  slander,  the  Court 
ordered  the  case  to  be  taken  before  the  Lord 
Ordinary  instead  of  on  circuit.  EarUwn  v. 
Campbell,  1881,  9  R  166  ;  19  S.  L.  R  138. 

342.  Jury  Trial— Place  and  Date— Lord 
Ordinary  or  Sittings.— Issues  for  the  trial 
of  a  cause  having  been  adjusted  in  the  end  of 
November,  the  pursuers,  as  they  could  not 
obtain  a  jury  trial  earlier  than  the  spring 
sittings,  moved  the  Court  to  fix  the  trial 
before  a  Lord  Ordinary.  The  Court,  holding 
that  there  was  nothing  in  the  circumstances 
to  take  the  case  out  of  the  usual  course,  ap- 
pointed the  trial  to  proceed  at  the  spring 
sittings.  M^William,  dsc,  v.  MUne's  Trs.,  1881, 
9  R  368 ;  19  S.  L.  R  323. 

343.  Jury  Trial— Place  and  Date— Lord 
Ordinary  or  Circuit.— The  Court,  to  avoid 
delay,  appointed  the  trial  of  an  action  of 
damages  for  personal  injuries  to  be  taken 
before    the    Lord    Ordinary    instead   of    on 
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circuit.     McGregor    y.    Caledonian    Rly.   Co^f.^ 
1882,  9  R.  659  ;  19  8.  L.  B.  441. 

344.  Jnry  Trial— Place  and  Date— Trial 
at  Circnit  or  Sittings.— Where  the  pursaer 
in  an  action  of  damages  arising  out  of  a  railway 
accident  objected  to  a  date  for  jury  trial  in  the 
Summer  Session  fixed  by  the  Lord  Ordinary, 
and  asked  the  Court  to  order  the  trial  to  take 
place  at  the  September  Circuit  Court  at  Glas- 
gow, which  was  near  the  locvg  of  the  accident, 
held  that  no  sufficient  cause  had  been  shown 
for  altering  the  day  fixed.  Thorbum  v.  Cale- 
donian Ely,  Coy.,  1882, 19  S.  L.  R.  631. 

345.  Jnry  Trial— Place  and  Date— Trial 
at  Circnit  or  Sittings— Notice  of  Trial  at 
Circnit  Conrt  —  Motion.  —  The  pursuer  in 
an  action  of  damages  for  personal  injuries 
gave  notice  for  trial  at  the  next  Circuit  Court 
at  Stirling.  The  Lord  Ordinary  reported  the 
case  to  the  Second  Division  on  the  motion  of 
the  defenders  that  the  case  should  be  tried 
in  Edinburgh,  on  the  grounds  of  convenience 
and  saving  of  expense.  The  Court  refused  the 
motion,  on  the  ground  that  no  cause  had  been 
shown  for  granting  it,  and  the  pursuer  was 
only  exercising  his  legal  right  in  giving  notice 
for  trial  at  the  Circuit  Court.  MacJdn  v.  A',  B. 
Ely.  Coy.,  1885,  22  S.  L.  R.  775. 

346.  Jnry  Trial— Place  and  Date— A.  S. 
24th  Febmary  1846. — Circumstances  in  which 
countermand  of  notice  of  trial  discharged  and 
date  of  trial  fixed  by  the  Court.  Evans, 
dbc.  v.  Stool,  1886,  13  R.  1103;  23  S.  L.  R. 
781. 

347.  Jniy  Trial— Place  and  Date— Glas- 
gow Christmas  Circnit  —  Competency.  — 

Opinion  {per  Ld.  President  Inglis)  that  civil 
jury  trials  are  incompetent  at  the  Glasgow 
Christmas  Circuit.  Campbell  v.  Caledonian 
Ely.  Coy.,  1881,  9  R.  261 ;  19  S.  L.  R.  187. 

348.  Jnry  Trial  —  Postponement.  —  The 

defenders  in  an  action  set  down  for  trial  by 
jury  in  the  Summer  Vacation  moved  the 
Court  to  postpone  the  trial  until  the 
Christmas  following,  in  order  that  the  result 
of  a  commission  to  recover  any  letters  that 
might  be  in  the  possession  of  a  person  in 
Lidia  might  be  learned.  Beld  that  there  had 
been  undue  delay  in  the  inquiry  as  to  the 
existence  of  the  documents  in  question,  and 
motion  refused,  ObservcUions  on  the  circum- 
stances in  which  the  Court  would  grant  such 
a  motion.  Simmies  v.  Burnet  db  Eeid  {Gordon's 
Trs.),  1875,  12  S.  L.  R  622. 


349.  Jniy   Trial  —  Postponement.  —  On 

19th  January  the  defenders  in  a  jury  trial 
amended  their  record  and  lodged  counter- 
issues.  The  trial  was  fixed  for  5th  March. 
The  counter-issues  raised  a  question  of  the 
financial  position  of  the  pursuers.  On  the 
day  before  the  trial  the  pursuers  moved  for 
a  postponement,  offering  to  pay  expenses.  It 
was  necessary  for  them  to  meet  the  counter- 
issues  by  preparing  elaborate  states  of  their 
books.  They  had  not  time  to  make  prepara- 
tions, and  in  the  event  of  the  motion  being 
refused,  must  abandon.  Motion  refused. 
British  WorhmaTCs  and  General  Assurance  Coy. 
V.  SUwaH,  1897,  24  R  624 ;  34  S.  L.  R  476  ; 
4  S.  L.  T.  302. 

350.  Jnry  Trial  —  Postponement  —  New 
Trial — ^Expenses. — Where  the  pursuer  of  a 
trial  by  jury  failed  to  put  in  an  appearance, 
and  the  trial  was  accordingly  postponed,  it 
was  made  a  condition  of  his  obtaining  a  new 
trial  that  he  should  pay  the  whole  expenses 
caused  to  the  defender  by  the  postponement, 
he  failing  to  give  any  satisfactory  excuse  for 
his  nonappearance.  Nixon  v.  Houston,  1898, 
35  S.  L.  R  926  ;  6  S.  L.  T.  116. 

351.  Jnry  Trial  —  Postponement.  —  The 

defender  in  an  action  for  damages  for  slander 
obtained  an  issue  of  verilas.  The  charge  in- 
volved investigation  of  accounts.  Issues  were 
adjusted  on  17th  February.  The  pursuer 
gave  notice  for  the  sittings  on  4th  March. 
On  a  motion  by  the  defender,  who  indicated 
hardship  if  the  trial  came  on  before  he  had 
sufficiently  gone  into  the  figures — which  would 
require  some  time — the  Court  discharged  the 
order  for  trial  at  the  sittings.  Robertson  v. 
Hall,  1901,  3  F.  637;  38  S.  L.  R  445  ;  8 
S.  L.  T.  454. 

352.  Jnry  Trial— Separation  of  Trials- 
Motion  for— Competency.— It  is  too  late  to 
move  for  separation  of  trial  after  an  inter- 
locutor adjusting  issues  has  become  final. 
Arthur  v.  Lindsay,  1895,  22  R.  417  ;  32  S.  L.  R 
334 ;  2  S.  L.  T.  546. 

353.  Jnry  Trial— Settlement— Remit  to 
Lord  Ordinary. — ^Where  a  case  was  settled 
after  a  jury  had  been  empannelled  to  try  it 
at  the  sittings,  the  Court,  without  a  remit 
to  the  Lord  Ordinary,  interponed  authority 
to  a  joint  minute.  Bell  v.  Hamilton's  Trs., 
1890,  17  R.  811 ;  27  S.  L.  R  672. 

354.  Jnry  Trial— Two  Cases  arising  from 
same   res  gest»— Motion  to  have  Tried 
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together. — After  the  day  of  trial  had  been 
fixed  and  notice  of  trial  at  the  sittings  given 
of  an  action  of  damages  for  slander,  the  Lord 
Ordinary  adjusted  issues  in  an  action  of 
damages  for  assault  arising  out  of  the  same 
res  gesta.  The  pursuer  moved  to  have  the  two 
cases  tried  together,  and  on  the  Lord  Ordi- 
nary reporting  the  matter  to  the  Court,  the 
motion  was  granted.  Pirie  v.  MeikUy  1874,  1 
RlldS. 

355.  Jury  Trial— Withdrawal— Minnte  of 
— Points  put  to  Jury  at  Parties'  Beqnest— 
Effect  of  Jury's  Opinion. — Where  in  an 
action  for  damages,  withdrawn  from  a  jury 
by  joint  minute,  the  judge  at  the  request 
of  parties  asked  the  jury  their  opinion  on  a 
certain  question  of  fact,  hdd  that  the  Court, 
to  whom  the  question  of  legal  liability  had 
been  left,  were  not  bound  by  the  jury's 
opinion  on  that  question.  Adams  v.  Glasgow 
<fc  S.'TF.  Ely.  Coy.,  1875,  3  R.  215 ;  13  S.  L.  R. 
136. 

356*  Jnry  Trial— Verdict— Verdict  for 
Pursuer— Finding  of  Gontribntory  Negli- 
gence in  Reply  to  Question  from  Judge — 
Verdict  Entered  for  Defender. — A  railway 
company,  in  defence  to  an  action  of  damages 
for  the  death  of  a  young  man  caused  while 
crossing  their  line,  pleaded  contributory  negli- 
gence. The  jury  returned  a  verdict  for  the 
pursuer,  but,  in  answer  to  a  question  put  by 
the  presiding  judge,  stated  that  they  con- 
sidered the  deceased  in  fault  as  well  as  the 
company.  Verdict  entered  for  defenders.  King 
▼.  N.  B.  my.  Cay.y  1874,  12  S.  L.  R.  53. 

357.  Jnry  Trial— Verdict— Construction. 
— In  an  action  for  damages  for  injuries  re- 
ceived by  the  pursuer  while  driving,  with  the 
aid  of  another  man,  the  defender's  horse  which 
took  fright  at  a  steam  car  three  questions 
were  put  to  the  jury — (1)  was  the  defender 
to  blame  for  using  such  a  beast  for  such 
work  ?  (2)  was  the  assistant  incompetent,  and 
was  the  defender  to  blame  for  sending  him 
to  help  the  pursuer  ?  (3)  did  the  pursuer  take 
the  riskl  The  jury  found  that  the  defender 
was  in  fault  in  having  the  horse,  and  that  the 
pursuer  knew  the  risk  he  was  taking.  Held 
a  finding  for  the  defender.  Wilson  v.  Boyle, 
1888,  17  B.  62 ;  27  S.  L.  R.  57. 


358.  Jury  Trial— Verdict. — The  verdict  of 
a  jury,  as  returned  by  them,  is  conclusive 
evidence  of  the  result  of  their  deliberations. 
Pirie  v.  CaUdcmian  Rly.  C<yy.,  1890,  17  R.  1157 ; 
57  8.  L.  R  973. 


359.  Jury  Trial  —  Verdict  —  Special  or 
General— Words  of  Surplusage.— A  jury 
found  for  the  pursuer  in  an  action  for  damages 
for  personal  injury  caused  by  the  negligence 
of  the  defender  ''under  the  Employers'  Lia- 
bility Act."  In  point  of  fact  the  pursuer 
was  not  in  the  employment  of  the  defender. 
Motion  for  a  new  trial  refused,  on  the  ground 
that  the  words,  quoted  alone,  were  surplusage, 
and  that  quoad  ultra  the  verdict  was  in  accord- 
ance with  the  evidence.  Kane  v.  Stephen  d; 
Sons,  1900, 2  F.  739 ;  37  S.  L.  R.  529 ;  7  S.  L.  T. 
419. 

360.  Jury  Trial— Verdict  —  Several  De- 
fenders—Apportionment of  Damages.— A 

summons  concluding  for  joint  and  several  or 
several  liability  resulted  in  an  issue  which 
asked  '*  Whether  the  deceased  met  his  death 
through  the  fault  of  the  defenders  or  one 
or  other  of  them,  and  if  so,  which  .^"  and 
scheduled  a  lump  sum  in  name  of  damages. 
Held  that  the  jury  had  no  power  to  apportion 
the  damages  between  the  defenders.  But 
held  contra,  where  separate  actions  were  con- 
joined and,  the  issue  being  as  above,  separate 
sums  were  scheduled  as  damages.  APInnes  v. 
Ayr  Harbour  Trs.  and  Another,  1902,  5  F.  20: 
40  S.  L.  R.  24 ;  10  S.  L.  T.  307. 

361.  Jury  Trial  —  Relevancy  —  Question 
of  Relevancy  reserved  for  Consideration 
at  Jury  TriaL — Of  consent  the  Court  sent 
a  case  containing  averments  of  doubtful  rele- 
vancy to  trial  by  jury,  leaving  it  for  the  pre- 
siding judge  to  consider  the  admissibiUty  of 
such  evidence  as  might  be  tendered.  Charleson 
V.  Stewart,  1900,  2  F.  362;  37  S.  L.  R.  266; 
7  S.  L.  T.  299. 

362.  Jury  Trial— Bill  of  Exceptions— 
Ruling  as  to  Evidence  —  Competency  — 
Jury  Trial  Act,  1815,  sees.  6,  7— Court  of 
Session  Act,  1850,  sec.  45— Act  of  Sederunt, 
16th  February  1841,  sec.  27.— After  closing 
of  proof  in  a  jury  trial  the  judge  allowed 
pursuers  to  lead  proof  in  replication.  Held 
that  this  ruHng  could  not  be  reviewed  under 
a  bill  of  exceptions.  Rankine  v.  Roberts,  1873, 
1R225;  lis.  L.  R.  89. 

363.  Jury  Trial  — Bill  of  Exceptions  — 
Failure  to  Except  properly.— In  an  action 
by  a  father  against  a  railway  company  to 
recover  damages  in  respect  of  the  death  of 
his  daughter,  who  was  killed  by  a  passing 
train  at  a  level  crossing,  the  jury  returned  a 
verdict  for  pursuer.  Circumstances  in  which, 
on  consideration  of  a  bill  of  exceptions  and  a 
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motion  for  a  new  trial,  held  (1)  that  there  was 
no  proper  exception  to  the  direction  given  by 
the  judge,  and  (2)  that — although  the  direc- 
tion should  not  have  been  given,  the  question 
of  contributory  negligence  being  a  question 
for  the  jury  and  not  for  the  judge — there  was 
no  case  upon  the  evidence  for  disturbing  the 
verdict.  Bill  of  exceptions  therefore  refused. 
Opinion  {per  Ld.  Young) :  It  is  settled  practice 
that  the  Court,  under  sec.  6  of  the  Act  53  Geo. 
in.  c.  42,  may  review  the  judge's  direction  on 
a  point  of  law  without  any  bill  of  exceptions, 
if  that  course  is  essential  to  the  justice  of  the 
case,  ibid.  Woodi  v.  Caledonian  Rly,  Coy.y 
1886,  13  R.  1118 ;  23  S.  L.  R.  798. 

364.  Jury  Trial  — Bill  of  Exceptions  — 
Judge's  Ghaxge— Direction  in  Law.— When 
the  judge  presiding  at  a  jury  trial  is  asked  to 
give  a  direction,  and  refuses,  then,  on  a  bill 
of  exceptions,  it  is  not  enough  to  show  that 
the  proposed  direction  correctly  formulated  a 
legal  proposition,  but  it  must  also  be  made 
clear  that  such  a  direction  was  necessary  for 
the  guidance  of  the  jury  to  a  right  verdict. 
JVood  V.  N,  B.  Rly,  Coy.,  1899,  2  F.  1 ;  37 
S.  L.  R.  6;  7S.  L.  T.  183. 

365.  Jury  Trial— Bill  of  Exceptions  — 
Form— Court  of  Session  Act,  1868,  sec.  35. 
— A  bill  of  exceptions  narrated  that  the  pre- 
siding judge  had  directed  the  jury  so  and  so ; 
that  the  pursuer  had  asked  him  to  direct  such 
and  such,  and  had,  on  his  refusal,  excepted. 
No  statement  was  made  of  the  circumstances 
in  which  the  direction  was  given.  The  Court, 
being  satisfied  that  the  direction  given  was 
right  and  the  direction  asked  was  wrong, 
refused  a  motion  for  leave  to  amend  the  bill  of 
exceptions  and  to  print  the  notes  of  evidence ; 
and  held  that  the  bill  was  not  in  conformity 
with  *'  the  provisions  of  sec.  35  of  the  Court 
of  Session  Act,  1868."  Connelly  v.  Clyde  Navi- 
gation  Trs,,  1902,  5  F.  8 ;  40  S.  L.  R.  14;  10 
S.  L.  T.  290.  Cf.  Glass  v.  Paisley  Race  Com- 
Tnittee,  1902, 5  F.  14 ;  40  S.  L.  R.  17 ;  10  S.  L.  T. 
298. 

366.  Jury  Trial— Notice  of  Motion  for 
New  Trial  —  Recess  —  February  Week — 
A.  S.  16th  February  1841,  sec.  36— Court 
of  Session  Act,  1868,  sec.  4. — Notice  of 
motion  for  a  rule  to  show  cause  must  be  given 
within  six  days  after  the  sitting  of  the  Court 
after  a  vacation  or  recess,  when  the  cause  has 
been  tried  on  the  last  day  of  a  session,  or 
during  the  Christmas  recess ;  and  for  purposes 
of  notice  the  '* February  Week"  falls  to  be 
treated  on  the  same  footing  as  the  Christmas 


recess.     Cockbum  v.  Hogg,  1897,  24  R.  529;  34 
S.  L.  R.  401 ;  4  S.  L.  T.  290. 

367.  Jury  Trial— Motion  for  New  Trial 
—Intimation— A.  8.  16th  February  1841, 
sees.  36^  44.— When  a  jury  trial  takes  place 
in  session,  a  motion  for  a  rule  to  show  cause 
why  a  new  trial  should  not  be  granted  must 
be  intimated  both  to  the  other  party  and  to 
the  keeper  of  the  Inner  House  rolls  within 
ten  days  current  from  the  trial.  This  rule  is 
imperative.  Campbell  v.  Caledonian  Rly.  Coy., 
1899,  2  F.  26  ;  37  S.  L.  R  34;  7  s"  L.  T. 
186. 

368.  Jury  Trial— Motion  for  New  Trial 
—Division  of  Opinion.— Where  a  motion  for 
a  new  trial  is  heard  and  the  opinions  of  the 
judges  are  equally  divided,  the  verdict  of  the 
jury  stands  (C.  S.  Act,  1868,  sec.  61).  Held 
that  the  opinion  of  the  judge  who  tried  the 
cause  is  to  be  reckoned.  Bicket  v.  Wood, 
1893,  20  R  874;  30  S.  L.  R  774 ;  1  S.  L.  T. 
104. 

369.  Jury  Trial— New  Trial— Excessive 
Damages  —  Personal  Injuries  —  Medical 
Affidavits. — The  Court  refused  to  grant  a 
new  trial  where  on  medical  evidence  a  jury 
had  awarded  damages  to  a  pursuer  for  personal 
injuries,  on  the  production  by  the  defender  of 
affidavits  by  medical  men  to  the  effect  that 
pursuer's  health  had  greatly  improved. 
Shields  v.  N.  B.  Rly.  Coy.,  1874,  2  R.  126 ;  12 
S.  L.  R.  120. 

370.  Jury  Trial— New  Trial— Excessive 
Damages— Personal  Injury  — Supervening 
Death. — The  pursuer  of  an  action  of  damages 
for  personal  injury  died  shortly  after  the 
action  was  raised,  but  death  was  not  directly 
due  to  the  accident.  His  father  was  sisted  as 
executor  and  obtained  an  award  of  £400 
damages.  The  pursuer  was  sixteen  years  of 
age  and  earned  12s.  6d.  a  week,  and  had  na 
one  dependent  on  him.  The  defenders  moved 
for  a  new  trial  on  the  ground  of  excessive 
damages.  Motion  refiised.  M'Muster  v.  Cale-- 
donian  Rly.  Coy.,  1885,  13  R.  252  ;  23  S.  L.  R. 
181. 

371.  Jury  Trial— New  Trial— Excessive 
Damages— Personal  Injury.- The  defenders 
moved  for  a  new  trial  on  the  ground  that  the 
damages  awarded  were  excessive.  Motion 
refused.  Observations  on  the  mode  of  assess- 
ing damages  for  personal  injury.  Young  v. 
Glasgow  Tramway  and  Omnibus  Coy.  Ltd.,  1882^ 
10  R.  242  ;  20  S.  L.  R  169. 
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372.  Jury  Trial— New  Trial- 


Dama^ee — ^Verdict  contrazy  to  Evidence— 
Slander. — A  jury  having  held  that  a  jour- 
naliBtic  review  of  an  atlas  wa«  slanderous,  in- 
asmuch as  it  represented  that  the  work  had 
falsely  been  issued  for  the  purpose  of  deceiv- 
ing the  public  as  the  work  of  a  famous 
cartographer,  and  awarded  £1275  of  damages, 
the  Court  (1)  refused  a  motion  for  new  trial  on 
the  ground  that  the  verdict  was  contrary  to 
evidence ;  (2)  indicated  an  opinion  that  the 
damages  were  excessive,  but  on  the  pursuer's 
agreeing  to  accept  £100  as  damages,  discharged 
the  rule.  Johut*m  v.  IHlke,  <kc,,  1875,  2  R. 
836  ;  12  S.  L.  R.  486. 

373.  Jury  Trial— New  Trial— Ezcessive 
Damages  —  Slander.  —  In  an  action  of 
damages  for  slander  the  pursuers  obtained 
a  verdict  for  £300.  They  admitted  they  had 
suffered  no  financial  loss.  Hdd  that  the 
defender  was  entitled  to  a  new  trial  on  the 
ground  that  the  damages  were  excessive.  Of 
consent,  the  Ck)urt  restricted  the  amount 
to  a  sum  in  name  of  aolatium.  Ritchie  d; 
San  V.  BartoUy  1883,  10  R  813 ;  20  S.  L.  R 
S30. 


374.  Jnry  Trial— New  Trial— Excessive 
Dama^ee — Slander— Bes  noviter.— A  pur- 
suer in  an  action  of  damages  for  slander  was 
awarded  £50  in  respect  that  the  defenders 
had  published  in  their  newspaper  a  paragraph 
stating  that  he  had  been  previously  convicted 
of  theft.  At  the  trial  the  pursuer  deponed 
that  he  had  never  been  convicted  of  theft  or  of 
any  dishonesty.  The  defenders  subsequently 
discovered  that  the  pursuer  had  been  twice 
convicted  of  petty  thefts  when  a  boy,  and 
moved  for  a  new  trial  in  respect  of  res  noviter 
and  excessive  damages.  New  trial  refused. 
Flefcherv,  n'Usons,  1885, 12  R  683  ;  22  S.  L.  R 
433. 

375.  Jnry  Trial— New  Trial— Ezcessive 
Bamaces — Slander.— £100  held  not  to  be 
excessive  damages  when  awarded  by  a  jury  to 
a  pursuer  whose  name  had  appeared  in  a  list 
of  persons  against  whom  decrees  in  absence 
had  been  obtained,  whereas  the  decree  had 
been  given  "of  consent.''  Hunter  d:  Coy,  v. 
Sitihhs  Ltd.,  1903,  5  F.  920;  40  S.  L.  R  681  ; 
11  S.  L.  T.  142. 

376.  Jniy  Trial— New  Trial— Excessive 
Damages  —  Modification  by  Ck>nrt.  —  The 
Gourtf  with  the  consent  of  parties,  modified, 
as  excessive,  an  award  of  damages  made  by  a 
jury,  instead  of  allowing  a  new  trial.     Wal- 


lace V.  West  Colder  Co-opercUive  Society,  1888,  15 
R  307 ;  25  S.  L.  R  458. 

377.  Jnry  Trial— New  Trial— Inadequate 
Damages. — Motion  for  a  new  trial  on  ground 
of  inadequacy  of  award  heUi  competent,  but 
refused  where  there  was  no  obvious  mis- 
carriage of  justice.  Reid  v.  Morton,  1902,  4  F. 
438 ;  39  S.  L.  R  313  ;  9  S.  L.  T.  389. 

378.  Jnry  Trial— New  Trial— Incompe- 
tent Evidence  —  No  Objection  taken  at 
TriaL — In  an  action  of  damages  for  written 
slander,  the  judge  during  the  trial  ruled  that 
the  letters  containing  the  statements  com- 
plained of  were  privileged.  No  averment  of 
malice  was  made  on  record,  but  the  pursuers 
led  proof  of  malice  without  objection  being 
taken  to  its  competency.  The  pursuers  hav- 
ing obtained  a  verdict,  the  defender  moved 
for  a  new  trial  on  the  ground  that  the  evi- 
dence of  malice  was  incompetent.  Held  that 
the  defender  was  now  barred  from  raising  the 
objection  and  new  trial  refused,  Ritchie  d;  Son 
V.  Barton,  1883,  10  R  813  ;  20  S.  L.  R  530. 
[Cf  No.  382.] 

379.  Jury  Trial— New  Trial— Interest  of 
Juryman. — In  an  action  for  damages  raised 
by  a  traveUer  against  a  railway  company,  the 
jury  returned  a  verdict  for  the  defenders, 
which  the  pursuer  conceded  was  a  just  one. 
Notwithstanding  she  moved  for  a  new  trial 
on  the  ground  that  one  of  the  jurymen  was 
in  the  employment  of  the  defenders,  and 
that,  accordingly,  a  new  trial  was  '^  essential 
to  the  justice  of  the  case  **  (Jury  Trials  Act, 
1815,  sec.  6).  The  juryman  was  a  clerk  whose 
services  had  nothing  whatever  to  do  with  the 
causes  which  were  alleged  to  have  caused 
the  accident.  The  Oourt  refused  a  new  trial. 
Watson  V.  N.  B,  Rly.  G<yy,,  1901,  3  F.  342 ;  38 
S.  L.  R  252;  8  S.  L.  T.  350. 

380.  Jury  Trial— New  Trial— Perjury  of 
Witness. — A  statement  by  the  unsuccessful 
party  in  a  jury  trial  that  his  opponent's 
witnesses  committed  perjury,  even  that  they 
had  confessed  to  perjury,  is  not  relevant  to 
a  motion  for  a  new  trial.  SnodgroM  v.  Hunter, 
1899,  2  F.  76;  37  S.  L.  R  60;  7  S.  L.  T.  200. 

381.  Jury  Trial— New  Trial— Eight-of- 
Way— Jursrman  visiting  locus— 55  Qeo.  HL 
c  42,  sec.  6. — During  the  course  of  the  trial 
of  a  question  of  right  of  way  one  of  the 
jurymen  visited  the  road  under  considera- 
tion, and  reported  the  results  of  his  visit  to 
his  fellow- jurymen.     Motion  for  a  new  trial 
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reftLsed.  Hope  v.  Gemmell  and  Others,  1898, 1  F. 
74 ;  36  S.  L.  R.  81 ;  6  S.  L.  T.  204.  New  trial 
granted  in  similar  circumstances.  Sutherla7id 
V.  Prestongrange  Coal  Coy.,  1888,  16  R.  494 ;  25 
S.  L.  R.  359. 

382.  Jury  Trial—New  Trial— Surprise— 
55  Geo.  m.  c.  42,  sec.  6. — In  an  action  of 
damages  for  personal  injury  the  defenders 
were  assoilzied.  The  Court  granted  a  new 
trial  in  respect  that  the  defenders,  without 
averring  it  on  record,  led  evidence  of  con- 
tributory negligence  on  the  part  of  the  pur- 
suer. Crawford  v.  Liuk^s  Trs,,  1884,  12  R.  25; 
22  S.  L.  R.  25. 

383.  Jury  Trial— New  Trial— Surprise- 
Record.  —  Contributory  negligence  was  not 
averred  in  defence  to  an  action  for  damages 
founded  on  negligence.  On  the  pursuer's 
evidence  a  jury  found  that  there  had  been 
contributory  negligence.  The  Court  refused 
a  motion  for  new  trial.  Murray  v.  Lanark 
Road  Trs,,  1888,  15  R.  737;  25  S.  L.  R. 
545. 

384.  Jury  Trial- New  Trial  —  Verdict- 
Ambiguity.  —  Contributory  negligence  was 
pleaded  in  defence  to  an  action  for  damages 
founded  on  the  defender's  negligence.  The 
jury  found  for  the  pursuer  and  *'  in  respect  of 
there  being  contributory  negligence  on  the 
part  of  the  pursuer"  assessed  the  damages 
at  £300.  The  Court  allowed  a  new  trial. 
Florence  v.  Afanw,  1890,  18  R.  247  ;  28  S.  L.  R. 
215. 

385.  Jury  Trial  —  New  Trial  —  Verdict 
contrary  to  Evidence— Contributory  Neg- 
ligence —  Tramcar  Accident.  —  The  Court 
allnoed  a  new  trial  on  the  ground  that  it  was 
proved  that  a  pursuer  who  obtained  a  verdict 
had  been  guilty  of  contributory  negligence. 
Frasers  v.  EiHnhurgh  Street  Tramwai/s  Coy., 
1882,  10  R  264;  20*  S.  L.  R.  192. 

386.  Jury  Trial  — New  Trial  —  Verdict 
contrary  to  Evidence  —  Slander.  —  In  an 
action  of  damages  for  slander  alleged  to  be 
contained  in  a  newspaper  article  the  defender 
admitted  that  the  article  charged  the  pursuer 
with  dishonest  conduct,  but  did  not  take  an 
issue  of  Veritas,  The  presiding  judge  directed 
the  jury  that  it  was  for  them  to  consider 
whether  the  article  was  false  and  calumnious, 
and  no  exception  was  taken  to  the  charge. 
The  jury  returned  a  verdict  for  the  defender. 
The  pursuer  moved  for  a  new  trial  on  the 
ground    that    the  verdict  was    contrary  to 


evidence.    Motion  granted,    Ross  v.  M^KUtrick, 
1886,  14  R.  255 ;  24  S.  L.  R.  190. 

387.  Jury  Trial  — New  Trial  —  Verdict 
—Misapprehension  by  Jury  as  to  Effect 
of  Verdict. — The  pursuer  in  an  action  of 
damages  having  been  awarded  a  sum  less 
than  the  amount  tendered  by  the  defenders, 
was  found  liable  in  expenses  A  majority  of 
the  jury^  on  becoming  aware  of  this,  informed 
the  defenders  that  the  award  was  intended  to 
carry  expenses,  otherwise  a  larger  sum  would 
have  been  given.  The  pursuer  moved  for  a 
new  trial  on  the  ground  that  the  verdict  was 
not  what  the  jury  intended.  Motion  refuseiL 
Fullarton  v.  Caledonian  Rly.  Coy.,  1882,  10  R 
70 ;  20  S.  L.  R.  45. 

388.  Jury  Trial— New  Trial— Verdict- 
Rider  inconsistent  with  Verdict.— In  an 
action  for  damages  founded  on  the  defender's 
alleged  negligence  in  relation  to  a  gate,  the 
jury  returned  a  verdict  for  the  defenders  in 
accordance  with  the  judge's  direction  in  law, 
which,  they  said,  they  unanimously  accepted. 
But  they  added  a  rider  to  their  verdict  that 
"  a  due  measure  of  supervision  and  care  over 
the  gate  had  not  been  taken."  The  Court 
did  not  think  this  rider  inconsistent  with 
the  verdict,  and  refused  a  motion  for  a  new 
trial.  Bums  v.  Steel  Coy.  of  Scotland,  1893,  21 
R.  39 ;  31  S.  L.  R.  41  ;  1  S.  L.  T.  286. 

389.  Jury  Trial  — New  Trial  —  Verdict 
contrary  to  Evidence— Repetition  of  Ver- 
dict by  another  Jury — Third  Trial  reftised. 
— Jury  No.  1  found  for  the  pursuer.  The 
Court  allowed  a  new  trial  on  the  ground  that 
the  verdict  was  against  the  evidence.  Jury 
No.  2  heard  the  same  evidence  and  again 
found  for  the  pursuer.  The  Court  refused  a 
motion  for  a  rule  to  show  cause  why  a  new 
trial  should  not  be  granted.  M^QuiUdn  v. 
Glasgow  District  Subway  Coy.,  1902,  4  F.  462 ; 

39  S.  L.  R.  328 ;  9  S.  L.  T.  406. 

390.  Jury  Trial— Motion  for  New  Trial- 
Third  Trial  reftised.- The  Court  allowed  a 
new  trial.  A  second  jury  found  again  for  the 
pursuer.  Additional  evidence  was  led  at  the 
second  trial,  but  the  whole  evidence  would  not 
have  led  the  Court  to  the  jurjr's  finding.  There 
was,  however,  some  evidence  in  favour  of  the 
verdict.  The  Court  refused  to  allow  a  third 
trial.     Grant  v.  Baird  d;  Co.,  1903,  5  F.  459 ; 

40  S.  L.  R.  365  ;  10  S.  L.  T.  723. 

391.  Lis  alibi  pendens— Abandonment— 
Summons  not  Called  —  Abandonment  by 
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Letter. — Doubted  whether  -a  summons,  exe. 
cated  but  not  called,  can  be  abandoned  by 
letter.  M'Aulay  v.  Cowe,  1873,  1  R.  307;  11 
8.  Ll  R.  156. 

392.  Lis  alibi  pendens— Abandonment— 
lime  for  taking  Plea.  —  An  action  was 
abandoned  before  the  plea  of  lis  alibi  pendens 
in  another  action  based  on  the  existence  of 
the  former  action  came  np  for  discussion. 
Wben  it  came  up  the  plea  of  lis  alihi  was 
rifled,  as  the  former  action  was  no  longer 
pending.  UPAulay  v.  Cow,  1873,  1  R.  307 
11  S.  L.  R.  15a 

393.  Lis  alibi  pendens— Abandonment — 
Sztra-judicial  Letter. — Held  that  a  plea  of 
lis  alibi  pendens  cannot  be  obviated  by  an 
extra-judicial  letter  from  pursuer's  agent 
abandoning  the  action  ;  but  it  can  be  done  by 
minute  of  abandonment.  Nelson  v.  Gordon, 
1874,  1  R.  1093 ;  11  S.  L.  R.  631. 

391  Lis  alibi  pendens  —  Acconnting 
raised  by  Sponses — Second  Action  by  same 
Paities^Extent  of  Applicability  of  Plea.— 
Heritable  subjects  were  destined  to  a  husband 
and  his  wife,  and  the  survivor  of  them ;  and 
the  husband  raised  an  action  against  a  herit- 
able creditor  who  had  been  in  possession  of 
the  subjects,  for  an  account  of  his  intromis- 
sions with  the  rents.  After  this  action  had 
fallen  asleep  the  spouses  raised  a  second  action 
of  accounting,  and  for  declarator  that  the 
debt  had  been  extinguished,  pending  which 
the  husband  died.  The  defender  pleaded  lis 
alibi  pendens.  Held  that  the  plea  did  not 
apply  to  the  second  action  in  so  far  as  it 
concluded  for  accounting  subsequent  to  the 
date  of  citation  of  the  first.  Walla4:e  v. 
Henderson,  1875,  2  R.  999. 

395.  Lis  alibi  pendens  —  Second  Action 
raised  before  Taxation  of  Account.— The 
Lord  Ordinary  dismissed  an  action,  found  the 
defenders  entitled  to  expenses,  and  remitted 
their  account  to  the  auditor  to  tax.  Before 
taxation  a  second  summons  was  signeted,  the 
pursuers,  defenders,  and  conclusions  being  the 
same  as  in  the  former.  Plea  of  lis  alibi 
sustained,  Kennedy  v.  Macdonald,  1876,  3  R. 
813;  13  S.  L.  K.  525.  See  also  Porteous  v. 
Caledonian  Ely,  Coy,,  1891  (O.  H.),  29  S.  L.  R 
21. 

396.  Lis  alibi  pendens— Action  of  De- 
clarator to  try  Question  already  Pending 
in  another  Action. — Pursuers  who  had  been 
onsoooessful  in  an  action  in  a  Sheriff  Oourt 
q^pealed  to  the  Court  of  Session,  and  while 


this  appeal  was  pending,  raised  in  that  Oourt 
an  action  of  declarator  having  the  same  object, 
and  grounded  upon  the  same  media  conelu- 
dendi  as  the  earlier  action.  The  Court  sustained 
a  plea  for  the  defender  of  lis  alibi  pendens. 
Morison  v.  Eoss,  1882,  20  S.  L.  R.  142. 

397.  Lis  alibi  pendens  —  Suspension  — 
Competency— Deliverance  of  Presbytery- 
Appeal  to  Sheriff.  —  A  deliverance  having 
been  pronounced  by  a  presbytery  finding  a 
parish  minister  entitled  to  a  glebe,  an  appeal 
was  taken  by  some  of  the  heritors  to  the 
Sheriff.  Another  heritor,  pending  the  appeal, 
brought  a  suspension  of  the  deliverance  in  the 
Bill  Chamber  on  the  ground  that  the  parish 
being  wholly  burghal,  the  minister  was  not 
entitled  to  a  glebe.  Suspension  refused,  as 
the  question  was  in  dependence  before  a  com- 
petent tribunal.  Magistrates  of  Arbroath  v. 
Presf/ytery  of  Arbroath,  1883,  10  R.  767 ;  20 
S.  L.  R.  499. 

398.  Lisalibipendens— Domicile.— Where 

an  inquiry  was  being  carried  on  by  the  Eng- 
lish Courts  into  the  question  of  a  man's  domi- 
cile, the  Court  dismissed  an  action  raised  to 
test  the  same  question  in  Scotland.  Ferguson 
V.  Buchanan,  1890,  18  R.  119;  28  S.  L.  R. 
100. 

399.  Lis  alibi  pendens — One  Wrong,  one 
Action. — A.  raised  an  action  for  damages  for 
injuries  received  by  him  in  consequence  of  the 
fault  of  the  defenders.  While  the  action  was 
pending,  A.  died  as  a  result  of  the  said  injuries. 
His  mother  having,  as  his  executrix,  been 
sisted  as  pursuer  of  this  action,  raised  another 
action  for  solatium.  Held  the  second  action 
was  incompetent.  Darling  v.  Gray  d:  Sons, 
1892  (H.  L.),  19  R.  31 ;  29  S.  L.  R.  910. 

400.  Lis  alibi  pendens— Action  on  Bill 
of  Exchange— Suspension  of  Threatened 
Charge. — The  holder  of  a  bill  raised  an  action 
on  it  in  the  Small  Debt  Court.  A  proof  was 
allowed,  and  while  the  case  was  at  avizandum, 
the  acceptor  raised  in  the  Bill  Chamber  a 
suspension  of  an  alleged  threatened  charge. 
Two  days  thereafter  the  Sheriff  decerned 
against  the  defenders  for  the  amount  sued  for 
in  the  Small  Debt  action.  Held  that  suspen- 
sion of  a  threatened  charge  on  a  Bill  was  not 
a  competent  method  of  reviewing  an  action 
in  the  Small  Debt  Court  proceeding  on  the 
Bill,  and  that  the  plea  of  lis  alibi  pendens  might 
have  prevented  the  suspension  going  on  had 
the  Court  known  that  the  other  action  was 
pending  when  the  suspension  was  brought. 
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Clark  and  (Men  v.  Davidson,  1893  (O.  H.),  1 
8.  L.  T.  141. 


i 


401.  Lifl  alibi  pendens— Competiii^  Ac- 
tions— Priority— Cofljnnction. —-Two  sum- 
monses of  multiplepoinding  relating  to  the 
same  matter  were  signeted  and  called  of  the 
same  dates — one  by  A.  and  others,  the  trustees, 
before  Ld.  Wellwood,  the  other  by  B.,  a  bene- 
ficiary^ before  Ld.  Low.  Service  of  B.'s  sum- 
mons had  been  first  completed.  Held  (by  both 
Lords  Ordinary)  that  as  B.'s  action  first  became 
Iti  pendens,  that  of  A.  and  others  was  incom- 
petent and  fell  to  be  dismissed  ;  and  that,  as 
this  was  a  question  of  competency  and  not  of 
contingency  the  A.  S.  of  7th  December  1871, 
sec.  2,  did  not  apply.  Kirkwood  and  Others  v. 
Lowe  and  Others,  1893  (0.  H.),  1  S.  L.  T.  29. 

402.  Lis  alibi  pendens.— Kennedy  was  a 
bankrupt  and  Motherwell  was  one  of  the  com- 
missioners on  his  sequestrated  estate.  At  a 
sale  by  auction  of  Kennedy's  efifects  Howat- 
son  bid  £20  for  a  horse.  Motherwell  entered 
into  competition  and  ran  the  price  to  £160,  at 
which  figure  the  horse  was  knocked  down  to 
Howatson.  On  1st  March,  Howatson  raised 
in  the  Sheriff  Court  an  action  of  declarator 
that  he  had  bought  the  horse  for  £20,  in  re- 
spect that  Motherwell,  being  a  commissioner, 
was  disqualified  from  bidding  (Bankruptcy 
Act,  1856,  sec.  120).  Two  days  later  the 
trustee  on  Kennedy's  estates  raised  an  action 
for  payment  of  the  £150.  Plea  of  lis  alibi 
pendens,  repelled.  Wiskart  v.  Howatson,  1897 
(O.  H.),  5  S.  L.  T.  84. 

403.  Lis  alibi  pendens  —  Plea  of  **  no 
Jurisdiction"  sustained  in  Previons  Ac- 
tion.— The  defender  was  called  in  a  previous 
action  as  co-respondent.  He  stated  a  plea  of 
**  no  jurisdiction,"  which  was  sustained,  and 
he  was  found  entitled  to  expenses.  Without 
paying  them,  the  pursuer^  having  founded 
jurisdiction,  raised  a  new  action.  Plea  of  lis 
alibi  pendens,  repelled.  Watt  v.  Goghlan,  1902 
(O.  H.),  10  S.  L.  T.  89. 

404.  Litigiosity  —  Transfer  of  Subjects 
pendente  lite— Security  Holder.— Can  one 

who  is  infeft  on  an  ex  facie  absolute  disposi- 
tion, pending  a  lawsuit  relating  to  the 
subjects,  record  a  back-letter  and  execute  a 
reconveyance  to  the  true  owner  P  MarsiialVs 
Tnistee  v.  Macneill  dk  Coy.,  1888, 16  R  762 ;  25 
S.  L.  R.  681. 

405.  Litigiosity— Oommencement  of  Ac- 
tion— Poor's  BolL — Opinion  by  Ld.  Low  that 


an  action  does  not  commence  so  as  to  stop 
the  running  of  the  time  limit  under  the  Public 
Authorities'  Protection  Act,  1893,  by  reason 
that  the  prospective  pursuer  takes  steps  to 
get  upon  the  poor's  roll  within  the  six  months 
allowed  by  the  statute.  M'Tenian  v.  Bennett, 
1898,  1  F.  333;  36  S.  L.  R.  239;  6  S.  L.  T. 
122. 

406.  Loss  of  Process. — ^The  process  in  a 
liquidation  under  suspension  was  lost.  The 
liquidator  presented  a  note  praying  the  Court 
to  treat  the  note  as  a  separate  process.  This 
being  granted  copies  of  the  original  produc- 
tions were  put  into  the  new  process.  Scottish 
Heritable  Security  Coy.,  1894,  21  R  1082;  31 
S.  L.  R  859 ;  2  S.  L.  T.  185.     [Cf.  No.  300.] 

407.  Loss  of  Process.— Where  the  whole 
of  a  process  was  lost  except  the  inventory, 
and  neither  party  made  a  motion  that  copies 
be  received  instead  of  principals,  the  Lord 
Ordinary  continued  the  cause.  Blaikie  v.  Mac- 
gregor,  1898  (0.  H.),  6  S.  L.  T.  293. 

408.  Mandate  to  Law-Agent.  —  In  an 
action  of  reduction  the  preliminary  defence 
was  stated  that  the  action  had  been  raised 
and  carried  on  without  the  authority  of  the 
pursuer^  who  was  resident  in  England.  A 
mandate  was  produced,  signed  by  the  pursuer 
and  duly  tested,  appointing  the  agent  con- 
ducting the  case  to  be  her  law-agent  in  Scot- 
land, with  authority  to  raise  such  proceedings 
as  he  might  think  necessary.  There  was  no 
averment  of  forgery  nor  of  withdrawal  of  the 
mandate  before  the  action  was  raised.  The 
Court  repelled  the  defence.  Ogston  v.  TumbuU, 
1875,  13  S.  L.  R  69. 

409.  Mandatory— Discretion  of  Court.— 
An  unsuccessful  defender  appealed  and  sub- 
sequently went  abroad  to  visit  a  sick  sister. 
Motion  to  have  her  ordained  to  sist  a  manda- 
tory refused  in  hoc  statu.  M*Donald^8  Trs.  v. 
Stewart,  1891,  18  R  491 ;  28  S.  L.  R  363. 

410.  Mandatory  —  Defender.  —  Order  to 
sist  a  mandatory,  made  on  a  foreign  defender 
in  an  action  of  affiliation,  recalled  on  the  de- 
fender returning  to  Scotland  and  undertaking 
to  remain  there  pending  the  decision  of  the 
case.  Bracken  v.  Blasquez,  1891,  18  R  819; 
28  S.  L.  R.  632. 

411.  Mandatory— Divorce  — Husband- 
Husband  Resident  Abroad. — In  an  action 
for  divorce  by  a  wife  against  her  husband, 
who  was  resident  abroad,  the  Court  refused  to 
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ordain  the  defender  to  sist  a  mandatory. 
UEmtdi  V.  ITErtugti,  1882,  9  R.  655;  19 
S.  L.  B.  436. 

412.  Mandatory— Foreign  Beneficiary— 
Ttust— Bedaiming  Respondent.— A  benefi- 
ciaTy  in  a  trust  lodged  objections  to  a  petition 
presented  by  a  judicial  factor  on  it  for  his 
discharge.  He  was  a  foreigner.  The  Lord 
Ordinary  giunted  the  prayer  of  the  petition. 
The  respondent  reclaimed.  The  Court  ordered 
him  to  sist  a  mandatory.  Lowton  v.  LowsoUy 
1902,  4  F.  692  ;  39  S.  L.  K  444. 

413b  Mandatory— Motion  to  Sist— Pov- 
er^— Judgments  Extension  Act,  1868— 
Foreigner  Besident  in  England.— Aforeigner 
residing  in  England  and  pursuing  an  action 
in  Scotland  will  not  be  called  upon  to  sist  a 
mandatory,  so  long  as  he  remains  in  the  United 
Kingdom  {Latctoti's  1V«.,  1  R.  1055  folUnced). 
But  if  his  circumstances  are  such  that  a  Scot- 
tish pursuer  similarly  placed  would  be  called 
on  to  find  caution  for  expenses,  he  may  be 
compelled  to  sist  a  mandatory.  Per  Ld.  Kin- 
near:  Mere  impecuniosity  is  no  reason  for 
requiring  a  party  to  find  security  for  expenses 
or  to  sist  a  mandatory.  Dessau  v.  Daish^  1897, 
24 K.  976  ;  34  S.  L.  R.  739;  5  S.  L.  T.  74. 

414.  Mandatory  —  Motion  to  Sist  — 
Foreign  Punmer  Temporarily  Besident  in 
Scotland. — A  pursuer  who  admitted  he  was 
domiciled  in  America  and  had  his  usual  place 
of  business  and  residence  there,  designed  him- 
self in  the  summons  as  residing  at  St.  Enoch's 
Station  Hotel,  Glasgow.  The  pursuer  stated 
he  had  extensive  business  connections  with 
this  country  and  was  frequently  in  Great 
Britain  for  lengthened  periods,  and  that  it 
was  his  intention  to  remain  in  Great  Britain 
till  the  conclusion  of  this  action.  Held  that 
the  pursuer  must  sist  a  mandatory.  Dickey  v. 
The  Briiuh  Mexican  Rly.  Coy.,  1893  (O.  H.), 

I  S.  L.  T.  273. 

415.  Mandatory  —  Pnrsner  Besident  in 
England— Security  for  Expenses  —  Judg- 
ments Extension  Act^  1868,  sees.  3,  5.— 

Observed  that  since  the  Judgments  Extension 
Act  the  Ck>urt  will  consider  the  fact  import- 
aut,  in  deciding  whether  or  no  a  mandatory 
should  be  sisted,  that  the  party  called  on  to 
sist  resides  in  the  United  Kingdom.  Lfiwsoii^s 
Trs.  ▼.  BritM  Linen  Qyy,,   1874,  1  R  1065  ; 

II  S.  L.  R  592. 

416u  Mandatory— Besidence  in  England. 
—A  foteign  litigant  may  sist  as  mandatory 


a  person  subject  to  the  jurisdiction  of  the 
English  Courts.  Blow  v.  Eciwdorian  A  ssocia- 
tion.  Ltd,,  1903,  5  F.  444;  40  S.  L.  R  358; 
10  S.  L.  T.  603. 

417.  Mandatory— Defender— Party  leav- 
ing Country. — During  a  litigation  the  de- 
fender left  Scotland  for  good,  his  reasons  for 
so  doing  being  in  no  way  connected  with  the 
cause  of  the  lawsuit.  The  Lord  Ordinary  re- 
fused a  motion  to  have  him  ordained  to  sist  a 
mandatory.  Morton  v.  Smith,  1902  (O.  H.), 
9  S.  L  T.  396. 

418.  Mandatory  —  Soldier  on  Service 
Abroad. — Motion  that  a  pursuer  who  was 
a  British  soldier  on  foreign  service  should  be 
ordained  to  sist  a  mandatory,  refused,  Graham 
V.  Graham's  Trs,,  1901,  4  F.  1  ;  39  S.  L.  R  3 ; 
9  S.  L.  T.  205. 

419.  Mandatory  —  Mnltiplepoinding  — 
Olaimant  resident  in  Ireland.— In  an  action 
of  mnltiplepoinding,  the  Court  refused  to 
ordain  a  claimant  resident  in  Ireland  to  sist 
a  mandatory.  N.  B,  Rly,  Coy.  v.  White,  1881, 
9  R  97  ;  19  S.  L.  R  59. 

420.  Mandatory  —  Mnltiplepoinding  — 
Claimant— Pnrsner  or  Defender— Printing. 
— The  dispute  between  A.  and  B.  was  whether 
there  had  been  a  valid  transference  of  £150 
by  the  indorsation  of  a  deposit-receipt  of  a 
Scottish  bank  for  that  amount.  B.  was  an 
American,  and  A.  had  indorsed  the  receipt, 
but  under,  he  alleged,  force  and  fear.  A. 
raised  a  mnltiplepoinding  in  name  of  the 
bank.  Held  that  B.  need  not  sist  a  man- 
datory. Held  also  that  A.  must  print  the  re- 
cord. Town  and  County  Bank  v.  Lilienfield  and 
Others,  1900  (O.  H.),  8  S.  L.  T.  227.  Cf.  Stovfs 
Trs.  V.  Silvester,  1900  (O.  H.),  8  S.  L.  T.  253. 

421.  Mandatory  —  Mnltiplepoinding  — 
Claimant— Discretion  of  Conrt— Motion  to 
sist  mandatory  refused.  Gordon's  Trs.  v.  Forbes, 
1904,  6  F.  455;  41  S.  L.  R  346;  11  S.  L.  T. 
697. 

422.  Mandatory— Eespondent.— Motion 
to  ordain  a  respondent  (pursuer)  holding 
the  Sheriffs  judgment  to  sist  a  mandatory 
in  respect  that  he  had  gone  abroad,  re/used, 
Aitkenhead  v.  Bunten  db  Coy.,  1892,  19  R.  803 ; 
29  S.  L.  B.  659. 

423.  Mandatory— Betnm  of  Mandant— 
Liability  of  Mandatory  for  Expenses.- A 
mandatory  who  had  be«»n  sisted  for  an  absent 
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person  is  liable  for  expenses  down  to  the  date 
of  his  withdrawal,  even  although  the  man- 
dant  returns  before  decree  is  pronounced. 
Erskine,  dx,  v.  Walker's  Trs,,  dc,  1883,  10  R. 
717;  20  S.  L.  R.  467. 

424.  "Marking"— Note  of  SoBpenaion and 
Interdict— Note  Passed— Court  of  Session 
Act,  1850,  sec.  33 — Gonrt  of  Session  Act, 
1868^  sec.  90. — After  a  note  of  suspension 
and  interdict  has  been  passed  in  the  Bill 
Chamber,  the  complainer  has  the  right  of 
marking  the  Lord  Ordinary  and  Division,  ex- 
cept where  interdict  has  been  granted  in  the 
Bill  Chamber,  in  which  case  the  respondent 
has  the  right  of  marking  within  twelve  days 
after  the  passing  of  the  note.  Bennet  v.  Bruce, 
1894  (0.  H.),  2  S.  L.  T.  340. 

425.  Multiplepoinding  —  Competency  — 
No  ascertained  Fund  in  medio.— The  fund 
in  medio  in  a  multiplepoinding  was  stated  to 
be  a  sum  due  by  the  nominal  raiser  to  one  of 
the  defenders.  In  point  of  fact  there  was  an 
obligation  on  the  nominal  raisers  to  pay  such 
sum  as  might  by  A.  B.'s  certificate  be  ascer- 
tained to  be  due.  At  the  date  of  the  action 
no  certificate  had  been  granted  by  A.  B. 
Objection  to  the  competency  of  the  action 
repelled.  Highland  Ely.  Coy.  v.  British  Linen 
Bank,  1901  (0.  H.),  38  S.  L.  R.  584. 

426.  Multiplepoinding  —  Competency  — 
Heritage. — A  multiplepoinding  is  competent 
though  part  of  the  fund  in  tnedio  consists  of 
heritable  estate.  Logan  v.  Byres,  1895  (0.  H.), 
2  S.  L.  T.  455. 

427.  Multiplepoinding  —  Competency  — 
Heritage. — An  action  of  MP.  is  a  competent 
process  in  which  to  try  questions  of  title  to 
heritage.  Edinburgh  Merchant  Maiden  Hospital 
V.  Grei.(fs  Exrs.,  1902  (0.  H.),  10  S.  L.  T.  317. 

428.  Multiplepoinding  —  Competency  — 
Action  Raised  to  Test  Validity  of  Exer- 
cise of  Power  of  Appointment.  —  The 
creditors  of  a  daughter  to  whom  had  been 
apportioned  by  her  deceased  parents  a  share 
of  a  marriage-contract  fund,  raised  a  multiple- 
poinding in  name  of  the  trustees  and  executors 
of  the  surviving  parent  to  test  the  validity 
of  the  apportionment.  The  other  children 
interested  in  the  marriage-contract  fund — 
which  formed  the  fund  in  medio — had  granted 
discharges  of  their  claims  under  the  marriage- 
contract.  Held  that  a  multiplepoinding  was 
not  incompetent,  but  a  petitory  action  would 
have  been  preferable.     Ogilvie*8  Irs.  v.  ChevaU 


Iter  and  Others,  1874,  1  R  693;  11  S.  L.  R. 
315. 

429.  Multiplepoinding  —  Competency  — 
Double  Distress  —  Deposit  by  Debtor  of 
Real  Raiser  to  meet  Claim. — A  Scotchman 
raised  a  multiplepoinding  in  name  of  the 
person  in  whose  hands  a  foreigner  against 
whom  the  Scotchman  had  a  disputed  claim 
had  deposited  money  to  meet  the  claim  if 
made  good.  Action  held  incompetent,  there 
being  no  double  distress.  Clark  v.  Campbell, 
1873,  1  R.  281.;  11  S.  L.  R.  138. 

430.  Multiplepoinding  —  Competency  — 

Double  Distress. — The  fund  in  m^edio  in  a 
multiplepoinding  was  the  price  of  a  way- 
going crop  in  the  hands  of  an  incoming 
tenant  of  a  farm.  A  debtor  of  the  outgoing 
tenant,  and  the  landlord,  both  claimed  pay- 
ment of  their  debts  out  of  it.  Held  that  the 
action  was  competent,  there  being  double 
distress.  Park  v.  Watson,  d:c.,  1874,  2  R.  118; 
12  S.  L.  R.  117. 

431.  Multiplepoinding  —  Competency  — 
Double  Distress— Legacy.— A  testamentary 
trustee,  being  doubtful  whether  a  legacy  had 
vested  in  a  legatee's  trustee  in  bankruptcy, 
or  his  previous  assignee,  declined  to  accept 
the  assignee's  discharge  without  the  con- 
currence of  the  trustee  in  bankruptcy.  The 
latter  refused  to  concur,  but  by  letter 
authorised  the  payment  of  the  assignee. 
Multiplepoinding  held  incompetent.  CanneWs 
Trustee  v.  Chalk,  dx,,  1878,  5  R.  735;  15 
S.  L.  R.  413. 

432.  Multiplepoinding  —  Competency  — 
Double  Distress  —  Trustees  and  Benefi- 
ciaries.— Where  trustees  propose  to  pay  a 
debt  out  of  the  trust- estate  and  the  ultimate 
beneficiaries  dispute  the  estate's  liability,  the 
fund  is  not  subject  to  double  distress,  and  an 
action  of  multiplepoinding  is  incompetent. 
Robb*s  Trs.  v.  Bobb,  1880,  7  R.  1049;  17 
S.  L.  R.  717. 

433.  Multiplepoinding  —  Competency — 
Double  Distress  —  Bill  of  Exchange.— L. 

owed  £150  to  A.,  and  agreed  to  pay  him  on 
23rd  June.  On  23rd  March  a  bill  for  £100, 
dated  three  days  previously,  and  bearing  to 
be  drawn  by  A.  on  L.  in  favour  of  W.,  pay- 
able three  months  after  date,  was  presented 
to  L.  for  acceptance.  He  refused  to  accept 
it  lest  he  should  endanger  his  rights,  W.  on 
the  one  hand  representing  .  that  the  bill 
operated  as  an  assignation  in  his  favour  of 
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the  sum  due  by  L.,  while  A.,  whose  estates 
had  been  sequestrated,  and  who  had  subse- 
quently agreed  with  his  creditors  to  wind  up 
the  estate  by  arrangement,  reserved  in  the 
deed  of  arrangement  his  right  to  chaUenge 
the  bill  on  the  ground  that  it  had  been  im- 
properly filled  up.  In  these  circumstances 
L.  raised  a  multiplepoinding.  Held  that  he 
had  shown  a  relevant  case  of  double  distress. 
Lattimer  v.  Wight,  1880,  18  S.  L.  R  57. 

434.  Multiplepoinding  —  Competency  — 
Double  Distress.  —  A  pursuer  having  been 
found  liable  to  the  defenders  in  the  expenses 
of  an  action,  decree  for  the  amount  was  taken 
in  name  of  the  defenders'  agents  as  agents- 
disbursers  who  charged  for  payment.  Creditors 
of  the  defenders  who  had  used  arrestments  in 
the  hands  of  the  pursuer  raised  an  action  of 
furthcoming.  Heid  that  there  was  double 
distress,  and  that  an  action  of  multiplepoind- 
ing by  the  pursuer  was  competent.  Pollard 
V.  Galloway  and  Niviwn,  1881,  9  R.  21  ;  19 
S.  L.  R.  12. 

435.  Multiplepoinding  —  Competency — 
Double  Distress.  —  Creditors  of  A.  having 
used  arrestments  in  the  hands  of  a  railway 
company  of  goods  forwarded  by  A.  ad- 
dressed to  B.,  B.  claimed  the  goods  and  the 
company  raised  an  action  of  multiplepoinding. 
B.  produced  a  receipt  from  A.  for  the  price, 
and  pleaded  that  until  the  receipt  was  re- 
duced, there  could  be  no  double  distress. 
Held  that  the  action  was  competent.  N.  B. 
Rly.  C<yy.  v.  While,  <tc.,  1881,  9  R.  97  ;  19 
S.  L.  R.  59. 

436.  Multiplepoinding  —  Competency  — 
Double  Distress — Arrestment.— A  firm  of 
law -agents  obtained  from  a  client  possession 
of  a  bill  and  cheque  in  his  favour.  On  the 
bankruptcy  of  the  client,  these  documents 
were  claimed  by  his  trustee  and  also  by  a 
creditor  who  had  used  arrestments.  Held 
that  a  multiplepoinding  raised  by  the  law- 
agents  was  competent.  Dilly  Wilson  db 
Muirhead  v.  Eicardo^s  Trustee,  1885,  12  R.  404; 
22  &  L.  R.  310. 

437.  Multiplepoinding  —  Competency — 
Double  Distress. — A  person  agreed  to  hold 
a  sum  of  money  for  three  months  while  the 
depositor  and  three  others  settled  among 
themselves  how  it  was  to  be  divided  between 
them.  At  the  end  of  the  three  months  the 
depositor  and  one  of  his  friends  had  agreed, 
the  others  were  still  threatening  claims,  and 
they  told  the  stakeholder  to  hold  on  to  the 


money.  Held  that  the  depositor  was  entitled 
to  raise  an  action  of  multiplepoinding. 
Winchester  v.  Blakey,  1890,  17  R.  1046;  27 
S.  L.  R.  811. 

438.  Multiplepoinding  —  Competency — 
Double    Distress  —  Judicial    Factor.  —  A 

person  claiming  property  as  heir  of  its  previous 
owner,  for  whom  it  was  held  by  a  factor  loco 
absentis,  held  entitled  to  raise  an  action  of 
multiplepoinding  in  name  of  the  factor  in 
order  to  try  the  question  whether  or  no  the 
earlier  owner  of  the  property  was  still  alive. 
Tail's  Factor  v.  Meikle,  1890,  17  R.  1182;  27 
S.  L.  R.  902. 

439.  Multiplepoinding  —  Competency  — 
Double  Distress. — A  fund,  lodged  with  a 
bank  on  deposit  receipt  by  a  deceased  person, 
was  claimed  by  (1)  an  alleged  donee ;  (2)  by 
the  children  of  the  deceased  as  next-of-kin. 
Held  that  there  was  double  distress.  Royal 
Bank  of  Scotland  v.  Price,  1893,  20  R.  290  ;  30 
S.  L.  R.  339. 

440.  Multiplepoinding  —  Competency  — 
Double  Distress.  —  A  fund  was  claimed  by 
(1)  A.  B. ;  (2)  by  assignees  of  A.  B.  Held 
that  there  wa  s  double  distress.  Fraser's  Exrx, 
V.  Wallaci^s  Trs.,  1893,  20  R.  374  ;  30  S.  L.  R. 
421. 

441.  Multiplepoinding  —  Competency  — 
Double  Distress. — One-half  of  a  trust  fund 
was  the  subject  of  double  distress.  There 
was  no  dispute  about  the  balance.  The 
trustee  raised  an  action  of  multiplepoinding 
with  the  whole  trust-estate  as  fund  in  medio. 
The  Court  dismissed  the  action  as  incompetent. 
Macnab  v.  Waddell,  1894,  21  R.  827;  31 
S.  L.  R.  679 ;  2  S.  L.  T.  44. 

442.  Multiplepoinding  —  Competency  — 
Double  Distress— Exoneration  of  Trustees. 
— A  claim  of  £64  was  made  against  a  trust- 
estate.  The  beneficiaries,  save  two,  were  for 
pajdng  it.  The  trustees  threw  the  whole 
estate  into  Court  in  an  action  of  multiple- 
poinding. They  had  never  been  refused  extra- 
judicial exoneration  and  discharge.  Action 
dismissed  as  incompetent.  Mackenzie's  Trs.  v. 
Sutherland,  1895,  22  R.  233;  32  S.  L.  R.  172; 
2  S.  L.  T.  422. 

443.  Multiplepoinding  —  Competency  — 
Double  Distress. — ^A  multiplepoinding  is  an 
incompetent  process  to  try  a  question  be- 
tween a  truster  and  a  trustee,  there  being  no 
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double  distress.     Tait  v.  Oeddie,  1895  (O.  H.), 
3  S.  L.  T.  169. 

444.  Mnltiplepoinding  —  Competency  — 
Double  Distress. — Hdd  that  there  was  a 
double  distress  on  a  fund  consisting  of  the 
balance  of  the  assets  of  a  private  partnership, 
which  remained,  after  payment  of  the  firm's 
debts,  in  the  hands  of  a  trustee  for  credi- 
tors, where  the  rights  of  the  partners  in  the 
balance  depended  on  questions  of  accounting 
between  them.  Tait  v.  Geddie,  1896,  3  S.  L.  T. 
289. 

445.  Miiltiplepoinding  —  Oompetency  — 
Double  Distress. — A.  and  B.  deposited  in 
bank  a  sum  of  money  on  their  joint  receipt. 
A  dispute  having  arisen  between  them  as  to 
their  respective  rights,  A.  raised  a  multiple- 
poinding  in  name  of  the  bank.  B.  objected  to 
the  competency  of  the  action,  that  there  was 
DO  double  distress,  because  the  bank  was 
bound  to  pay  only  on  the  joint  receipt  of  the 
parties.  Held  that  the  action  was  competent. 
Observations  by  Ld.  Kinnear  on  "double 
distress."  Commercial  Bank  of  Scotland  v. 
Muir,  1897,  26  R.  219 ;  35  S.  L.  R  174  ;  5 
S.  L.  T.  229. 

446.  Multiplepoinding  —  Competency  — 
Double  Distress— Surplus  Price  of  Realised 
Security. — A  creditor  in  a  bond  and  disposi- 
tion in  security  sold  the  security  subjects  and 
consigned  the  balance  of  the  price.  There 
was  a  postponed  creditor.  The  debtor  in- 
formed the  agent  of  the  selling  creditor  that 
he  had  paid  off  the  postponed  creditor.  The 
agent  raised  a  multiplepoinding.  Held  that 
the  action  was  incompetent,  there  being  no 
double  distress.  Milne  v.  Louttit's  Trustee,  1898 
(0.  H.),  5  S.  L.  T.  297. 

447.  Multiplepoinding  —  Competency  — 
Double  Distress. — ^A  debtor  put  funds  in  the 
hands  of  a  law-agent  for  payment  (1)  of  the 
agent's  account ;  (2)  of  a  dividend  among  his 
creditors.  Before  the  agent  had  fulfilled  his 
instruction s  the  debtor  died.  A  creditor  raised 
a  multiplepoinding  in  the  name  of  the  law- 
agent.  He  maintained  that  there  was  double 
distress,  because  (1)  he, (2)  another  creditor,  (3) 
the  law-agent,  claimed  to  rank  upon  the  fund. 
The  Court  dismissed  the  action  ;  finding  the 
real  raiser  liable  to  the  nominal  raiser  in  ex- 
penses, &c.  Glass  V.  Robertson,  1899, 1  F.  391  ; 
36  S.  L.  R  290;  6  S.  L.  T.  280. 

448.  Multiplepoinding  —  Competency  — 
Double  Distress— Rival  Claims  to  Sum  in 


Bill  of  Rzchange.— The  holder  of  a  bill  of 
exchange  and  one  disputing  his  title  both 
claimed  the  sum  due  under  the  bill,  the  latter 
having  informed  the  acceptor  that  the  holder 
had  obtained  the  instrument  by  fraud,  and 
asked  him  to  refuse  payment  Held  that  there 
was  double  distress  on  the  fund  to  justify  an 
action  of  multiplepoinding.  Agnew  v.  IVhite^ 
1899,  1  F.  1026 ;  36  S.  L.  R.  816. 

449.  Multiplepoinding  —  Competency  — 
Double  Distress. — A  creditor  arrested  on 
dependence.  The  debtor  was  sequestrated 
before  decree.  Held  that  an  action  of  multiple- 
poinding was  incompetent.  fVishart  v.  i^^-y- 
nolds,  1900  (O.  H.),  8  S.  L.  T.  123. 

450.  Multiplepoinding  —  Competency  — 
Double  Distress^Sum  lodged  in  Bank  in 
Joint  Names. — Two  persons  being  in  dispute 
as  to  their  rights  in  a  sum  of  money,  one  of 
them  (who  held  the  money)  lodged  it  in  bank 
in  their  joint  names.  The  other  thereupon 
raised  an  action  of  multiplepoinding.  Action 
held  incompetent.  Royal  Bank  v.  Ellis,  1902 
(O.  H.),  10  S.  L.  T.  167. 

451.  Multiplepoinding  —  Competency  — 
Double  Distress. — A.  stored  machines  with 
B.  0.  used  arrestments  in  B.'s  hands  of  all 
property  belonging  to  A.  D.  claimed  to  be 
the  proprietor  of  the  machines.  A.  was 
sequestrated.  Held  that  the  dispute  between 
A.'s  trustee  and  D.  could  be  well  settled  in 
an  action  of  multiplepoinding  brought  in  name 
of  B.  as  nominal  raiser.  Ross  v.  Plana  Coy., 
1902  (0.  H.),  10  S.  L.  T.  314. 

452.  Multiplepoinding  —  Competency  — 
Double  Distress— Possible  Claim  for  Ali- 
ment.— Two  days  before  her  death  L.  made 
a  mortis  causa  donation  to  A.  of  £140  which 
was  placed  on  deposit  receipt.  An  illegiti- 
mate son  of  L.  raised  a  multiplepoinding  after 
the  death  of  L.,  the  fund  in  medio  being  this 
deposit.  Held  that,  in  respect  of  a  possible 
future  claim  for  aliment  by  the  real  raiser, 
the  action  was  competent.  The  Royal  Bank 
of  Scotland  v.  Livie,  1903  (O.  H.),  11  S.  L.  T. 
549. 

453.  Multiplepoinding  —  Competency  — 
Distribution  of  Fund  in  Trust  for  Creditors. 
— An  action  of  multiplepoinding  is  not  appro- 
priate for  the  distribution  among  creditors  of 
a  fund  held  in  trust  for  their  behoof  in  terms 
of  a  trust-deed  granted  by  their  debtor.  Kyd 
V.  Waterson,  1880,  7  R  884;  17  S.  L.  R. 
632. 
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454.  Mnltiplepoinding  —  Ck>mpetenc7  — 
Execator— InBolvexLt  Estate. — An  action  of 
multiplepoinding  raised  in  name  of  an  execu- 
tor for  the  distribution  of  an  insolvent  estate 
held  competent  where  the  executor  did  not 
object.  Jamte^on  v.  Bobertson,  1888,  16  R.  15 ; 
26  a  L.  R.  12. 

455.  Multiplepoinding  —  Competency  — 
Bzoneiation  — Tnutee— Ezecntor-Dative — 
Discharge.  —  An  executor-dative  raised  a 
multiplepoinding  for  the  distribution  of  the 
estate  in  his  hands.  He  called  as  defenders 
certain  parties  who  claimed  to  be  creditors  of 
the  deceased,  and  the  deceased's  next-of-kin 
so  far  as  known  to  him.  He  averred  that  in 
his  belief  there  were  other  next-of-kin  of  the 
deceased,  but  that  he  had  been  unable  to 
trace  their  names  and  addresses ;  and  further, 
that  the  claims  of  the  creditors  were  disputed 
by  certain  of  the  next-of-kin.  Held  that  the 
action  was  incompetent  in  respect  that  there 
was  no  double  distress.  MackenMs  Trs. 
▼.  Sutherland,  1895,  22  R  233 ;  32  S.  L.  R 
172;  2  S.  L.  T.  422  followed.  Gordon  v. 
Gifrdon,  1895,  32  S.  L.  B.  355  ;  2  S.  L.  T. 
551. 

456.  Multiplepoinding  -—  Competency  — 
Bzoneration  —  Tmstees.  —  Trustees  found 
entitled  to  raise  a  multiplepoinding  to  obtain 
exoneration  and  discharge,  although  there 
were  no  competing  claimants  for  the  fund  in 
medio.  Davidson  v.  Ewen,  1895  (0.  H.),  3 
S.  L.  T.  162. 

457.  Multiplepoinding  —  Competency  — 
Bzoneration  —  Trustees.  —  An  action  of 
multiplepoinding  brought  by  trustees  in 
order  to  obtain  guidance  from  the  Court  in 
their  administration  of  the  trust-estate,  and 
containing  no  conclusions  for  exoneration, 
diemiteed  as  incompetent.  Paterson^s  Trs.  v. 
PaUrson,  1899  (O.  H.),  7  S.  L.  T.  134. 

45a.  Multiplepoinding  —  Claim  —  Aban- 
donment of— Withdrawal  of  Abandonment 
after  Final  Decrees  Pronounced— Beview 
—Court  of  Session  Act,  1868,  sees.  52,  53.— 
Claimants  in  a  multiplepoinding  abandoned 
their  claim,  and  after  decrees  of  preference 
had  been  pronounced,  and  become  final, 
moved  the  Lord  Ordinary  to  allow  their 
abandonment  to  be  withdrawn  and  let  them 
prove  their  averments.  The  Lord  Ordinary 
refused,  and  the  claimants  reclaimed.  Held 
that  the  decrees  of  preference  were  in  foro 
against  the  claimants,  and  that  the  reclaim- 
ing note  did  not  bring  them  under  review. 


Duncan^ s  Fa^or  v.  Duncan,  d:c.,  1874,  1  R. 
964. 

459.  Multiplepoinding  —  Claim  —  Aban- 
donment by  Claimant. — Where  one  of  two 
claimants  in  an  action  of  multiplepoinding 
abandoned  his  claim,  h^ld  that  the  cost  of  the 
other  party's  claim  formed  a  legitimate  item 
of  his  bill  of  costs  against  the  abandoner. 
Agnew  v.  WTiite,  1900  (O.  H.),  8  S.  L.  T.  43. 

460.  Multiplepoinding— Claim— Amend- 
ment.— Leave  to  amend  a  claim  after  decree 
had  been  pronounced  and  become  final  refused, 
where  the  Lord  Ordinary  was  of  opinion  that 
the  proposed  amendment  was  only  an  exposi- 
tion of  new  views  which  the  unsuccessful 
claimant  had  acquired  as  to  the  construction 
of  a  deed  which  had  been  all  along  before  the 
Court.  Terrell  v.  Ker,  1900,  2  F.  1065;  37 
S.  L.  R  807 ;  8  S.  L.  T.  74. 

461.  Multiplepoinding  —  Supplementary 
Condescendence  and  Claim.— Pi^rve*'  Trs.  v. 
Purves,  1900  (O.  H.),  8  S.  L.  T.  179. 

462.  Multiplepoinding— Claim— Motion 
to  Lodge  after  Decree. — ^After  a  decree  of 
ranking  and  preference  had  been  pronounced 
in  an  action  of  multiplepoinding,  a  person 
came  forward  tendering  a  claim,  and  averring 
that,  although  his  interest  was  in  the  same 
position  as  those  of  the  successful  claimants, 
he  had  had  no  notice  of  the  action,  which  was 
neither  served  upon  him  nor  advertised.  The 
Court  allowed  him  to  lodge  a  claim,  subject  to 
his  making  payment  to  the  other  claimants 
of  a  proportion  of  the  expenses  to  which  they 
had  been  put.  National  Bank  v.  Campbell, 
1901,  4  F.  17;  39  S.  L.  R.  13;  9  S.  L.  T.  211. 

463.  Multiplepoinding— Claims— Date  of 
Lodging— Competent  and  Omitted.— After 
decree  a  claimant  in  a  multiplepoinding 
allowed,  on  payment  of  expenses,  to  lodge  a 
new  claim.  Dymond  v.  Scott,  1877,  5  R.  196 ; 
16  S.  L.  R.  96. 

464.  Multiplepoinding— Claims— Date  of 
Lodging— Reclaiming  Note— New  Claims 
—  Expenses.  —  The  Lord  Ordinary  ranked 
and  preferred  certain  claimants  in  a  multiple- 
poinding. Two  sets  of  persons  who  had 
been  called  as  defenders,  but  who  were  not 
claimants,  reclaimed  against  the  interlocutor 
and  asked  to  be  allowed  to  lodge  claims.  The 
Court  remitted  to  the  Lord  Ordinary  to  receive 
the  claims  on  payment  by  the  claimants  of  all 
expenses  hitherto  incurred.    Binni^s  Trs.  v. 
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Henry's  Trs.,  dx.,  1883, 10  R.  1075  ;  20  S.  L.  R. 
723. 

465.  Mnltiplepoinding— Glaim — Date  of 
Lodging— New  Claim— Amended  GlainL— 
After  a  decree  of  ranking  and  preference  had 
been  pronounced  in  the  Inner  House,  the 
Lord  Ordinary  refiised  to  receive  new  or 
amended  claims  tendered  by  parties  who  were 
called  as  defenders.  WiUorCs  Tn.  v.  Clydes- 
dale Bank,  1900  (O.  H.),  8  S.  L.  T.  29. 

466.  Multiplepoinding— Claims — Time  of 
Lodging—Banking  "for  aught  yet  seen."— 
Four  years  after  the  date  of  an  interlocutor 
ranking  the  only  claimant  to  the  whole  fund 
''  for  aught  yet  seen  "  it  was  discovered  that 
persons  were  alive  who  should  have  been 
called,  but  who  had  not  been  called  because 
their  existence  was  not  known.  The  real 
raisers  lodged  a  minute  of  explanation,  and 
the  Lord  Ordinary  ordered  intimation  of  the 
action  to  the  new  defenders.  They  lodged 
claims  and  a  record  was  of  new  made  up. 
Oauden^s  Trustee  v.  Jamieson,  1902  (O.  H.),  10 
S.  L.  T.  326. 

467.  Mnltiplepoinding— Claims— Lodging 
after  Decree. — Persons  called  as  defenders  in 
a  multiplepoinding  stood  by  till  judgment  of 
the  Inner  House  opened  a  prospect  of  success 
before  their  eyes.  But  the  claims  they  ten- 
dered were  refused.  Landale  v.  If^ilson,  1900, 
2  F.  1047 ;  37  S.  L.  R.  791  ;  8  S.  L.  T.  68. 

468.  Multiplepoinding— Biding  Claim- 
Time  for  Lodging— Biding  Claim  Lodged 
after  Decree. — In  a  multiplepoinding  a  riding 
claim  was  tendered  on  behalf  of  creditors  of 
a  claimant  who  had  obtained  decree  for  pay- 
ment but  had  not  extracted  it.  The  Lord 
Ordinary  refused  to  allow  the  claim  to  be 
received,  on  the  ground  that  he  could  not 
give  two  decrees  for  the  same  sum  to  different 
claimants,  and  that  to  render  a  riding  claim 
admissible  it  must  be  lodged  before  the 
original  claimant  had  obtained  a  decree  for 
payment.  Anylo-Foreign  Banking  Coy.,  1879 
(O.  H.),  16  S.  L.  R.  731. 

469.  Multiplepoinding— Biding  Claim- 
Time  for  Lodging. — Riding  claim  on  claim  of 
successful  claimant  received  by  Lord  Ordinary 
after  judgment  of  ranking  and  preference  in 
Inner  House.  Scottish  Life  Assurance  Coy.  v. 
Dojiald  Ltd.,  1902  (0.  H.),  9  S.  L.  T.  348. 

470.  Multiplepoinding— Riding  Claim.— 
Where  a  creditor  wishes  to  attach  any  part 


of  a  fund  in  medio  in  an  action  of  multiple- 
poinding to  which  his  debtor  has  a  claim,  he 
must  lodge  a  riding  claim.  GfilVs  Trs.  v. 
Patrick  and  Others,  1889, 16  R.  403 ;  26  S.  L.  R 
292. 

471.  Multiplepoinding— Fnnd  in  medio 
devoted  to  Charity— Settlement  of  Scheme 
— Nobile  ofELcium. — A  Lord  Ordinary  decided 
that  the  fund  in  medio  in  a  MP.  was  dedi- 
cated to  charity,  and  remitted  to  a  reporter 
to  prepare  a  scheme.  The  reporter's  scheme 
the  Lord  Ordinary  then  reported  to  the  Court 
under  sec.  16  of  the  Trusts  Act,  1867.  The 
Court  approved  the  scheme,  and  remitted  to 
the  Lord  Ordinary  to  rank  and  prefer.  Old 
Monkland  S.  B.  v.  Bargeddie  Kirh-Session,  1893, 
21  R.  122 ;  1  S.  L.  T.  304. 

472.  Mnltiplepoinding  —  Banking  "for 
aught  yet  seen ''-Presumption  of  Life 
Limitation  (Scotland)  Act,  1881  (44  &  45 
Vict.  c.  47).  —  In  an  action  of  multiple- 
poinding for  the  distribution  of  the  moveable 
estate  of  a  person  deceased,  the  claimants 
were  her  next-of-kin,  and  were  also  the 
''persons  entitled  to  succeed"  under  the 
Presumption  of  Life  Limitation  (Scotland) 
Act,  1881,  to  a  brother  of  the  deceased  in 
whose  favour  she  had  made  a  will.  From 
the  averments  upon  record  there  was  a  pre- 
sumption that  this  brother  had  died,  but 
under  the  8th  section  of  the  statute  the  pre- 
sumption was  that  he  had  died  at  a  date 
before  the  succession  to  his  sister  opened. 
The  Lord  Ordinary,  without  proof,  ranked 
and  prefered  the  claimants  for  aught  yet  seen, 
subject  to  the  declaration  that  in  the  event 
of  a  claim  being  established  in  the  name  of 
the  brother,  the  claimants  should  be  bound 
to  repay.  Union  Bank  v.  Grade,  1887  (O.  H.), 
25  S.  L.  R.  61. 

473.  Multiplepoinding  —  Competency  — 
Preliminary  Defence  —  When  to  be  Dis- 
posed of. — Held  that  a  plea  of  incompetency 
in  a  multiplepoinding  fell  to  be  disposed  of 
before  the  defender  was  ordained  to  sist  a 
mandatory.  Clark  v.  Campbell,  1873, 1  R.  281  ; 
11  S.  L.  R  138. 

474.  Nobile  ofELcium  —  Restoration  of 
Parish  Begisters— Begistration  (Scotland) 
Act,  1854,  sec.  55. — Procedure  where  parish 
registers  destroyed.  Dundas,  1875,  3  R.  273  ; 
13  S.  L.  R.  35  ;  Stair  Agnew,  1890,  28  S.  L.  R 
164. 

475.  Petition  —  Amendment  —  Error  in 
name  of  Petitioner.— Li  a  petition  under 


I 


1679 


PROCESS 


1680 


the  Presumption  of  Life  Act,  1881 ,  the  peti- 
tioner was  named  "  Maccallum ''  instead  of 
"  Maocallan."  The  Court  ordered  the  proceed- 
ings to  be  commenced  of  new  under  the  correct 
name.     Maccallum,  dx.,  1883, 11  R.  60. 

476.  Petition  —  Amendment  —  Petition 
for  Removal  of  Executrix-dative  —  Outer 
House — Incompetency. — A  petition  asking 
for  the  removal  of  an  executrix-dative  and 
the  appointment  of  a  judicial  factor  was  pre- 
sented to  the  Junior  Lord  Ordinary.  The  first 
part  of  the  prayer  was  incompetent.  The 
Lord  Ordinary  refused  to  receive  a  minute 
of  amendment  restricting  the  prayer  to  the 
second  conclusion.  The  Court  recalled  the 
Lord  Ordinary's  interlocutor,  and  received 
the  minute  of  restriction.  Grant,  Petitioner, 
1901,  9  a  L.  T.  138. 

477.  Petition  and  Complaint— Amend- 
ment—Clerical  Error. — The  Court  allowed 
the  complainer,  in  a  petition  and  complaint 
for  breach  of  interdict,  to  amend  a  clerical 
error  in  his  petition.  Dunlop  Pneumatic  Tyre 
Coy.  Ltd.  V.  Rose,  1901,  3  F.  636;  38  S.  L.  R 
442  ;  8  S.  L.  T.  454. 

478.  Petition— Appointment  of  Curator 
Bonis — Insane  Next-of-Kin. — In  a  petition 
for  appointment  of  a  curator  bonis  to  A., — held 
that  service  upon  one  of  his  next-of-kin,  who 
was  also  insane,  was  unnecessary.  Hamilton, 
Petitioner,  1899  (O.  H.),  7  S.  L.  T.  226. 

479.  Petition— Appointment  of  Curator 
Bonis — Service  —  Insane  Man  abroad.— A 

petition  for  the  appointment  of  a  curator  bonis 
to  a  person  of  unsound  mind  was  presented 
when  the  ineapax  was  confined  in  an  asylum 
abroad.  The  matter  being  urgent,  the  Lord 
Ordinary  ordered  edictal  service.  Allison, 
Petitioner,  1901  (O.  H.),  8  S.  L.  T.  339. 

480.  Petition— Appointment  of  Curator 
Bonis  to  Insane — Certificate. — Where  both 
the  certificates  produced  by  the  petitioner  for 
appointment  of  a  curator  bonis  to  a  person  of 
unsound  mind  were  by  doctors  at  an  asylum 
where  he  was  confined,  the  Lord  Ordinary 
demanded  a  certificate  from  an  outside  doctor. 
Kennedy,  Petitioner,  1901  (0.  H.),  8  S.  L.  T. 
415  ;  Knox,  1894  (O.  H.),  2  S.  L.  T.  388. 

481.  Petition— Petition  for  Delivery  of 
Bond  of  Caution — Procedure — Bemit.— A 
curator  presented  a  petition  to  the  Inner 
House  for  delivery  of  a  bond  of  caution. 
Petition  granted  without  a   remit.      NicoPs 


Curator,  1884,  11  R  867.     Cf.  Aitkm,  1893,  21 
R.  62  ;  31  S.  L.  R.  74 ;  1  S.  L.  T.  301. 

482.  Petition— Becall  of  Judicial  Factory 
—  Competency  —  Junior  Lord  Ordinary  — 
Distribution  of  Business  Act,  1857,  sec.  6. 
— A  petition  for  the  recall  of  the  appointment 
of  a  judicial  factor  may  be  presented  to  the 
Junior  Lord  Ordinary.  Masterton  v.  Ershin^s 
Trs.,  1887,  14  R  712  ;  24  S.  L.  R  509. 

483.  Petition  —  Competency  —  Entail  — 
Widow's  Annuity.  —  Petition  by  heir  of 
entail  to  have  a  widow's  annuity  fixed  dis- 
missed as  incompetent.  Carter  Campbell  v. 
Lament  Campbell,  1894,  21  R  614 ;  1  S.  L.  T. 
543. 

484.  Petition  —  Competency  —  Enforcing 
Licensing  Laws. — A  petition  presented  by 
a  publican  in  the  Bill  Chamber  to  have 
the  licensing  magistrates  ordained  to  carry 
through  the  procedure  of  the  licensing  Acts 
dismissed  as  incompetent.  Annan  v.  Leiih 
Magis.,  1901  (B.  C),  9  S.  L.  T.  63. 

485.  Petition  — Competency— Trust  Ad- 
ministration—Question of  Law. — A  petition 
is  not  the  form  of  process  by  which  a  bene- 
ficiary in  a  trust  should  demand  from  the 
trustees  payment  of  his  share;  but,  where 
such  a  petition  was  presented,  and  it  appeared 
that  the  trustees  refused  payment  only  be- 
cause they  were  in  doubt  upon  a  question  of 
law,  and  the  trustees  lodged  a  minute  con- 
senting to  decree,  the  Court  granted  the 
prayer  of  the  petition.  Elder,  Petitioner, 
1902,  5  F.  307 ;  40  S.  L.  R  178 ;  10  S.  L.  T. 
602. 

486.  Petition— Petition  and  Complaint- 
Competency— Petition  against  Law- Agent 
— Conclusion  for  Money  Payment.— Gunn 
presented  a  petition  and  complaint  against  a 
firm  of  law-agents.  The  petition  concluded 
for  a  money  payment.  Held  (following  Bell 
V.  Jameson,  1848, 10  D.  1413)  that  the  petition 
was  incompetent.     Gunn,  1896,  4  S.  L.  T.  36. 

487.  Petition— Petition  and  Complaint 
—Law- Agent  —  Law- Agents  Act,  1873— 
Proof.  —  An  application  under  the  Law 
Agents  Act,  1873,  at  the  instance  of  the 
Society  of  Solicitors  of  Aberdeen,  to  have  the 
name  of  one  of  their  number  struck  off  the 
roll  of  law-agents,  on  the  ground  that  he  had 
been  guilty  of  fraud  and  embezzlement,  must 
be  supported  by  proof,  where  the  accused 
has  neither  been  convicted    nor   fugitated. 
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Aberdeen  Society  of  Solicitors  v.  Sini,  1897,  24  R. 
511  ;  34  S.  L.  R.  383. 

488.  Petition  — Petition  and  Complaint 
—Petition  to  have  Name  of  Law-Agent 
struck  off  Bolls — Service. — In  an  application 
to  have  the  name  of  a  law-agent  struck  off 
the  roUs— he  being  a  partner  in  a  firm— the 
Court  ordered  service  on  the  respondent,  his 
partners,  the  registrar  of  law-agents,  the 
sheriff-clerk,  and  the  clerk  to  the  admission 
of  notaries.  Olatgow  Procurators  v.  Colqyhouny 
1900,  2  F.  1192;  37  S.  L.  R  909;  8  S.  L.  T. 
164. 

489.  Petition  — Discharge  of  Cnrator  to 
Minor  — Delivery  of  Bond  of  Cantion. — 
Procedure /oZ/<m"«rf  by  Court  on  a  petition  by 
a  curator  for  delivery  of  his  bond  of  caution, 
he  having  already  settled  his  account  with 
his  waixi,  then  of  full  age.  NeiUon*8  Curatory 
Petitioner,  1901  (O.  H.),  9  S.  L.  T.  93. 

490.  Petition  under  Bducational  Endow- 
ments (Scotland)  Act,  1882,  sec.  20.  —  A 

petition  under  the  above  section  bore  to  be  ' 
presented  with  consent  of  the  Scotch  Educa- 
tion Department  when  no  such  consent  had 
been  obtained.  Pendente  proceesu  the  consent 
of  the  Department  was  obtained.  Held  that 
the  petition  had  been  irregularly  presented, 
but  was  rendered  competent  by  the  subse- 
quent consent  of  the  Education  Department. 
BeWs  Trust,  1896,  23  R  780  ;  33  S.  L.  R  591 ; 
4  S.  L.  T.  34. 

491.  Petition— Election  Petition— Mode 
of  Objecting  to— Competency.— ^<;U  that  a 
note  to  the  Inner  House  was  a  competent 
mode  of  objecting  to  the  competency  of  an 
election  petition.  Irwin  v.  Muir,  1874,  1  R. 
834;  11  S.  L.  R.348. 

492.  Petition  —  Election  Petition  — Pro- 
cedure.— Boyd  and  (/Kane  v.  Stetoart,  1880, 
7  R  1170. 

493.  Petition  —  Entail  —  Uplifting  Con- 
signed Money — Service. — Petitions  to  uplift 
consigned  entailed  money  for  application  to 
improvements  must  be  served  on  the  three 
next  heirs.  Davidson,  Petitioner,  1901  (B.  C), 
9  S.  L.  T.  46.  Baird,  Petitioner,  1903  (B.  C), 
11  S.  L.  T.  31. 

494.  Petition  —  Entail  —  Disentail  by 
Trustee  on  Sequestrated  Estates  of  Heir  in 
Possession — Procedure.  —  Intimation  of  a 
petition  to  disentail,  presented  by  the  trustee 


on  the  sequestrated  estates  of  an  heir  of  entail 
in  possession,  must  be  made  to  the  next  heirs 
(whose  consents  are  required)  three  months 
after  the  date  of  presenting  the  petition, 
although  it  may  have  been  already  made  at 
the  latter  date.  Lord  Napier  and  Ettrick*s 
Trustee  v.  Napier,  1901,  3  F.  579 ;  38  S.  L.  R 
413  ;  8  S.  L.  T.  435.  During  the  currency  of 
the  three  months  the  Lord  Ordinary  held 
all  motions  to  be  incompetent.  Somerville's 
Trustee,  1901  (O.  H.),  9  S.  L.  T.  35. 

495.  Petition  to  uplift  Deposit  Fund — 
Incidental  Challenge  of  Decree  —  Be- 
duction. — In  a  petition  to  uplift  the  deposit 
fund  of  a  railway  company,  held  competent 
to  challenge  decrees  in  absence  in  favour  of 
persons  claiming  as  creditors  on  the  fund. 
Mason^s  Trs.  v.  Poole  d:  Robinson,  1903,  5  F. 
789  ;  40  S.  L.  R.  614 ;  11  S.  L.  T.  52. 

496.  Petition— Intimation— Petition  for 
Reconstruction  of  District  Fishery  Board. 

— The  Court  ordered  a  petition  for  reconstruc- 
tion of  a  district  fishery  board  to  be  "in- 
timated on  the  walls  and  in  the  minute-book 
in  common  form,  and  also  to  H.M.  Secretary 
for  Scotland,  and  to  be  advertised  once  in 
each  of  the  A.,  B.,  and  C.  newspapers."  DtJce 
of  Argyll,  1896,  23  R  991 ;  33  S.  L.  R  731 ; 
4  S.  L.  T.  77. 

497.  Petition  — Intimation  — Factor  for 
Creditors  —  Discharge.  —  In  a  factory  for 
creditors  the  factor  having  petitioned  for  ex- 
oneration and  discharge,  the  Lord  Ordinaiy 
ordered  intimation  to  be  made  to  the  creditors 
by  circular.  Roxburgh,  Petitioner,  1901  (O.  H.), 
8  S.  L.  T.  415. 

498.  Petition  —  Notary  Public  —  Stamp 
Duties  —  Exchequer  Fees  —  Law-Agents 
(Scotland)  Act,  1873,  sec.  18.— A  law-agent 
petitioned  for  admission  as  notary  public  on 
payment  of  stamp  duty.  The  clerk  refused 
to  enrol  without  payment  of  exchequer  fees. 
Intimation  to  the  Queen's  Remembrancer 
was  ordered,  and  no  appearance  for  him  being 
made,  the  petition  was  granted  on  payment 
of  stamp  duty  only.  MacCulloch,  1874,  1  R 
521 ;  11  S.  L.  R.  286. 

499.  Petition  —  Presumption  of  Life 
Limitation  Act,  1881,  sec.  1— Competency 
—Petition  by  Fiar  on  Disappearance  of 
Liferenter. — A  liferenter  of  an  estate  having 
disappeared  for  seven  years,  held  that  a 
petition  by  the  fiar  under  sec.  1  of  the  above 
Act  was  incompetent.    Peterhead  School  Board 
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T.  Yuie$  Trg.,  1883,  10  R.  763;  20  S.  L.  R. 
497. 

500.  Petition — Presmnption  of  Life  Act 
— PetitioxL  to  fix  Date  of  Death-— Adver- 
tuement. — ^Where  the  whole  circumstanoes 
nised  by  a  petition  to  fix  a  date  of  death 
under  the  Presumption  of  Life  Act  had 
been  before  the  Ck>urt  in  a  multiplepoinding, 
sod  had  in  that  action  been  duly  advertised, 
the  Lord  Ordinary  ordered  intimation  and 
lenrice  and  dispensed  with  advertisement. 
Bell,  Petitioner,  1899  (0.  H.,\  7  S.  L.  T.  43. 

SOL  Petition— Bemit  Dispensed  with— 
Lands  Clauses  Act  —  Uplift  Consigned 
Money.  —  Where  all  the  necessary  informa- 
tion was  in  process,  the  Lord  Ordinary  dis- 
pensed with  a  remit.  Gordon  Gumming,  1901 
(R  C),  8  S.  L.  T.  415.  Bosis  Trs.,  1901  (0.  H.) 
9  S.  L.  T.  122.  Beddi^s  Trs.,  1902  (0.  H.),  10 
S.  L.  T.  445. 

502.  Petition— Remit— Trusts  Act,  1867. 
— Petition  for  authority  to  borrow  granted 
without  remit.  Ros^s  Trs.,  1901  (0.  H.),  9 
S.  L.  T.  122, 

503.  Petition— Snmmary  Petition — Lease 
—Application  to  Sheriff  for  Inspection  of 
He^ected  Fields  —  Delay  —  A.  S.  10th 
July  1839,  sec.  137.— Held  that  a  summary 
application  to  the  Sheriff,  for  inspection  on 
behalf  of  the  landlord  of  fields  said  to  have 
been  neglected  by  a  tenant  who  had  left  the 
farm  three  months  before,  came  too  late. 
Baird  v.  Mount,  1874,  1  R.  1119;  11  S.  L.  R. 
652. 

504.  Petition— Summary  Petition— Lease 
— Repairs— Delay— A.  S.  10th  July  1839, 
sec.  137. — Three  and  a  half  months  after 
the  expiry  of  a  lease  under  which  the  tenant 
was  bound  to  leave  the  farm  buildings  in 
good  repair,  or  to  pay  for  their  being  repaired 
at  the  sight  of  the  Sheriffs  nominee,  the 
landlord  presented  a  petition  for  authority 
to  execute  the  repairs  at  the  sight  of  the 
Court's  nominee.  Petition  held  competent. 
Dickson,  dx.  v.  Graham,  1877,  4  R.  717 ;  14 
S.  L.  R.  471. 

505.  Petition  —  Simimary  Procednre  — 
Jnnior  Lord  Ordinary— Dissolution  of  Part- 
nership—  Distribation  of  Business  Act» 
1857,  sec.  4. — A  petition  under  the  Partner- 
ship Act,  1890,  for  the  dissolution  of  a  firm 
and  the  appointment  of  a  judicial  factor 
should  be  presented,  in  the  first  instance,  to 
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the  Junior  Lord  Ordinary.  Observed  that, 
where  such  application  to  the  Court  raised 
questions  involving  inquiry,  the  proper  pro- 
cedure was  by  declarator.  Wallace  v.  JVhite- 
law,  1900,  2  F.  675 ;  37  S.  L.  R.  483 ;  7  S.  L.  T. 
410. 

506.  Petition  —  Summary  —  To  Compel 
Arbiters  to  Proceed— Gompetency—Nobile 
ofELcium. — ''It  may  quite  well  be  that  when 
some  specific  duty  is  plainly  and  inunediately 
incumbent  on  an  arbiter,  the  Court  may  be 
asked  by  summary  petition  to  order  him  to 
do  it."  (Per  Lord  President  Robertson.) 
lVatso7i  V.  Robertson,  1895, 22  R.  362 ;  32  S.  L.  R. 
270 ;  2  S.  L.  T.  470.  Forbes  v.  Underwood,  1886, 
13  R  465  ;  23  S.  L.  R.  324. 

507.  Petition  — Trade-Mark— Rectifica- 
tion of  Register  — Competency— Trade- 
Marks  Act,  1883,  sees.  90,  111,— Held  that 
a  petition  under  sec.  90  of  the  Trade-Marks 
Act,  1883,  could  not  competently  be  presented 
to  the  Scottish  Courts.  Opinion  that  the 
proper  procedure  in  the  Scottish  Courts  is  by 
summons,  unless  special  power  of  application 
by  petition  has  been  conferred,  and  that  no 
such  provision  was  made  by  the  Trade-Marks 
Act.  Detoar  v.  Dewar  <k  Sons,  1898  (O.  H.),  6 
S.  L.  T.  90. 

508.  Petition  —  Trade-Mark— Rectifica- 
tion of  Register— Patents,  Designs,  and 
Trade-Marks  Act,  1883.— Petitions  by  per- 
sons aggrieved,  for  rectification  of  the  register 
of  trade-marks,  fall  within  the  jurisdiction 
of  the  Outer  House.  Herbert  v.  Come  Brothers 
d:  GiAf..  1897,  24  R  361 ;  34  S.  L.  R.  280 ;  4 
S.  L.  T.  243. 

509.  Pleading9— Averments  of  Fraud- 
Defence  of  Fraudulent  Representation- 
Want  of  Specification.— 1^(^/(2  when  a  charge 
of  fraud  is  made  as  a  matter  of  pleading, 
specification  of  a  distinct  and  unambiguous 
kind  is  indispensable.  Wright  v.  Guild  dh 
Wyllie,  1893,  30  S.  L.  R.  785;  1  S.  L.  T. 
106. 

510.  Pleading  —  Damages  for  Rape  — 
Relevancy  of  Averment  as  to  Defender's 
Indecent  Conduct  with  Other  Women.— 
In  an  action  of  damages  for  rape  held  that 
averments  as  to  defender's  indecent  conduct 
with  other  women  was  relevant.  {Whyte  v. 
Whyte,  1884,  11  R  710;  21  S.  L.  R.  470  fol- 
lowed.)  A.  V.  B.,  1896,  22  R.  402 ;  32  S.  L.  R. 
297 ;  2  S.  L.  T.  516 ;  Armstrong  v.  Thomson, 
1894  (0.  H.),  2  S.  L.  T.  70. 
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511.  Pleading— Defences— Fonn  of  Plead- 
ings—Court  of  Session  Act,  1850,  sec.  1— 
A.  8.  Ttk  February  1810— A.  8. 1st  February 
1715,  sec.  6. — The  defender  of  an  action  for 
implement  of  a  contract  entered  into  by  him 
to  sell  to  the  pursuer  heritage  in  Scotland, 
lodged,  by  way  of  defences,  a  paper  contain- 
ing a  plea,  '*  no  jurisdiction,''  and  the  obser- 
vation that  he  declined  to  say  anything  about 
the  pursuer*B  averments  till  the  question  of 
jurisdiction  was  determined.  Held  that  this 
style  of  pleading  was  not  in  accordance  with 
the  practice  of  the  Scottish  Courts ;  and  case 
remitted  to  the  Lord  Ordinary  to  allow  the 
defender^  if  so  advised,  to  lodge  defences. 
Thorbum  v.  Dempdtr,  1900,  2  F.  583 ;  37 
&  L.  R.  415 ;  7  S.  L.  T.  364. 

512.  Pleadings— Inconsistent  Averments. 
— Where  the  pursuer  based  his  claim  on  in- 
consistent averments,  and  made  no  proposal 
to  hold  to  one  set  alone,  the  Lord  Ordinary 
dismissed  the  action.  M^Sourley  v.  Paisley 
Magistrates,  1902  (0.  H.),  10  S.  L.  T.  86. 

513.  Pleading— Infringement  of  Patent 
—Averment  of  Prior  Invention  and  Prior 
Use. — It  is  not  necessary  for  the  respondents 
in  an  action  of  suspension  and  interdict  for 
infringement  of  a  patent,  whose  defences  are 
that  substantially  the  same  invention  had 
been  (1)  described  in  numerous  prior  patents, 
and  (2)  used  by  many  manufacturers,  to  aver 
distinctly  the  passages  in  the  specifications 
of  the  prior  patents  which  they  founded  on, 
or  the  dates  of  the  prior  use.  Harrison  v. 
Anderston  Foundry  Coy.,  1874,  2  R.  122;  12 
S.  L.  R  118. 

514.  Pleading— Relevancy— Alternative 
Avennents. — Observations  by  Lords  Watson 
and  Shand  on  relevancy  of  pleading,  and 
alternative  averments.  Hope  v.  Hope^s  Trs.y 
1898  (H.  L.),  1  F.  1 ;  35  S.  L.  R.  971 ;  6  S.  L.  T. 
132. 

515.  Pleadings  —  Revisal  of  — Court  of 
8ession  Act,  1868. — Interpretation. — In  an 
action  of  reduction  the  Lord  Ordinary  ordered 
a  revisal  of  the  pleadings,  but  the  pursuers 
did  not  answer  the  averments  of  the  defender. 
On  a  reclaiming  note  the  Court  opened  up 
the  record  and  ordained  the  pursuers  to  lodge 
specific  answers  to  the  defender's  statement 
of  facts.  Observed  that  an  order  for  revisal 
under  the  25th  section  of  the  above  Act 
meant  precisely  the  same  as  a  similar  order 
before  the  passing  of  the  Act.  Held  v.  Reid^s 
Trs.,  1887,  14  R  770. 


516.  Prematurity— Action  Raised  before 
Tenn  of  Payment  of  Debt  8ued  For.— An 

action  for  payment  of  the  price  of  goods, 
which  was  to  be  paid  in  a  year^  was  raised  in 
nine  months  and  dismissed  by  the  Sheriff- 
Substitute  as  premature.  The  Sheriff,  on 
appeal,  the  year  having  elapsed,  gave  decree 
on  the  ground  that  the  sum  was  admittedly 
due  and  no  tender  of  payment  had  yet  been 
made.  The  Court  adhered,  M^ Bride  v.  Williams 
dc  Coy,,  1881,  18  S.  L.  R.  609. 

517.  Prematurity— Future  Debt— Com- 
petency.—  It  is  incompetent  to  raise  an 
action  for  payment  of  a  debt  not  yet  due  or 
use  diligence  upon  it,  unless  the  debtor  be 
vergens  ad  inopiam.  Crear  v.  Morrison,  1882, 
9R.890;  19  S.  L.  R  639. 

518.  Printing— Appeal— Print  of  Note  of 
Appeal  not  Boxed— Court  of  Session  Act, 
1868^  sec.  71— A.  8.  lOth  March  1870.— 

Where  an  appellant  from  the  Sheriff  Court 
had  inadvertently  omitted  to  box  a  print  of 
the  note  of  appeal  with  the  other  papers,  held 
that  the  Court  might  allow  the  error  to  be 
rectified,  after  the  expiry  of  the  reponing 
days.  Young  v.  Brown,  1875,  2  R.  456;  12 
S.  Ij.  B.  318. 

519.  Printing— Appeal— Prints  Lodged 
too  Late— Court  of  Session  Act,  1868^  sec. 
71— A.  8.  10th  March  1870.— The  day  for 
lodging  prints  of  an  appeal  falling  in  vacation, 
the  agent  by  mistake  lodged  them  on  the  box 
day,  and  an  objection  to  the  competency  was 
made.  The  Court  overruled  the  objection, 
and  sent  the  case  to  the  roll.  Walker  v.  Reid, 
1877,  4  R.  714 ;  14  S.  L.  R.  502. 

■ 

520.  Printing— Appeal— Pailure  to  Lodge 
Prints— A.  8. 10th  March  1870.— The  Court 
on  condition  of  the  appellant  paying  £2,  2s. 
of  expenses  to  the  respondent,  alluuxd  an 
appeal  from  the  Sheriff  Court  to  be  sent  to 
the  roll  although  the  appellant  had  not  lodged 
the  prints  within  fourteen  days  after  the 
process  had  been  received  by  the  Clerk  of 
Court.  Greig  v.  Sutherland,  1880,  8  R  41 ;  18 
S.  L.  R  39. 

521.  Printing— Appeal— A.  8.  lOth  March 
1870— Omission  to  Lodge  Prints  in  Due 
Time — Reponing.  —  Circumstances  in  which 
the  Court  sent  an  appeal  from  the  Sheriff 
Court  to  the  roll  although  the  appellant  had 
failed  to  lodge  prints  within  fourteen  days 
after  the  process  had  been  received  by  the 
Clerk  of  Court,  as  required  by  subsec.  1  of 
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sec.  3  of  Act  of  Sederunt,  10th  March  1870. 
Daugan  v.  M'Credies,  1885,  23  S.  L.  R.  133. 

522.  Printing— Appeal— Failure  to  Lodge 
— Competency— Court  of  Session  Act,  1868, 
sec  71— A.  8.  10th  March  1870,  sec.  3.— 
An  appellant  admitted  that  he  had  wittingly 
failed  to  lodge  prints,  as  required  by  A.  S. 
10th  March  1870,  sec.  3.  The  Court  dismissed 
the  appeal  as  incompetent.  Bdl  v.  Bell^  1897, 
24  R.  847 ;  34  S.  L.  R.  634 ;  5  S.  L.  T.  14. 

523.  Printing — Appeal— Double  Appeal 
— Reference  to  Prints  of  First  Appeal — 
A.  8.  10th  March  1870. — Where  there  were 
two  appeals  taken  from  the  Sheriff  Court  in 
the  same  action,  held  that  a  reference  printed 
apon  the  second. appeal  to  the  print  boxed  in 
the  former  (which  contained  the  record,  proof, 
&C.),  satisfied  the  requirements  of  the  A.  S. 
10th  March  1870.  DougalVs  Trs.  v.  Lomie, 
1900,  2  F.  1123 ;  37  S.  L.  R.  855 ;  8  S.  L.  T.  117. 


524.  Printing— Appeal— Record— Refer- 
ence to  Earlier  Boxed  Prints— A.  8.  10th 
March  1870,  sec.  3  (1). — An  appeUant  in  his 
note  of  appeal  made  reference  to  a  print  of 
the  record  boxed  in  an  earlier  appeal.  This 
print  contained  a  minute  setting  forth  an 
amendment  which  the  pursuer  had  been 
allowed  to  make,  but  the  defender's  answers 
thereto  were  not  printed.  The  Court  dis- 
missed the  appeal.  Lee  v.  Maxton,  1904,  6  F. 
346;  41  8.  L.  R.  281 ;  11  S.  L.  T.  623. 

525.  Printing— Appeal— Deposit  of  Print 
'with  Clerk. — Failure  to  lodge  a  print  of  the 
note  of  appeal,  &c.,  within  fourteen  days,  held 
to  bar  proceeding  with  the  appeal  in  terms 
of  A.  a  10th  March  1870,  sec.  3  (2)  (3). 
Taylor  v.  MacHwaith,  1900,  3  F.  1  ;  38  S.  L.  R 
1 ;  8  S.  L.  T.  201.  Cf.  Boyd,  Gilmour  dc  Coy, 
T.  Giasgaw  d:  S,'W,  Rly.  Coy.,  1888, 16  R.  104  ; 
26  &  L.  R.  84.  Robertson  v.  Barclay,  1877,  5 
R  257 ;  15  S.  L.  R  160. 

526.  Printing— Appeal— Failure  to  Box 
Prints— A.  8.  10th  March  1870,  sec.  3  (1) 
{Sy, — Opinions:  that  the  provisions  relative 
to  boxing  prints  of  appeals  are  peremptory. 
The  excuse  in  this  case  was  that  a  country 
agent  did  not  know  that  prints  could  be 
boxed  on  Monday.  Bennie  v.  Gross  dc  Coy,, 
1904,  6  F.  538;  41  S.  L.  R  381 ;  11  S.  L.  T. 
718. 

527.  Printing— Appeal— Failure  to  Box 
Prints  -within  Fourteen  Days— Reponing. 
— Appellant  rtfoned  on  payment  of  two  guineas 


where  there  had  been  a  failure  to  box  prints 
in  terras  of  the  A.  S.  10th  March  1870.  The 
cause  of  failure  was  explained  to  have  been 
the  use  of  a  diary  which  omitted  Sundays. 
Donald  v.  Irmiie,  1904,  6  F.  612;  41  8.  L.  R 
420;  11  S.  L.  T.  821. 

528.  Printing-Appeal— Dispensation  in 
hoc  statu— 8ubse4uent  Refnsal  to  Dispense 
with  Printing— Boxing  of  Prints— A.  S. 
10th  March  1870. — Held  that  the  provisions 
of  the  above  statute  relating  to  the  lodging 
of  appeals  from  the  Sheriff  Court  do  not 
apply  to  cases  where  printing  has  been  dis- 
pensed with  in  hoc  statu,  even  although  the 
Court  should  subsequently  refuse  to  dispense 
with  printing.  Ross  v.  Gray,  1887,  14  R.  768 ; 
24  S.  L.  R  540. 

529.  Printing— Appeal  — Application  to 
Dispense  with  Printing— A.  8. 10th  March 
1870,  sec  3. — A  motion  to  dispense  hoc  statu 
with  printing,  or  to  extend  the  time  for 
printing  until  an  application  for  the  benefit 
of  the  Poor  Roll  has  been  disposed  of,  must 
be  made  within  eight  days  after  the  process 
has  been  received  by  the  Clerk  of  Court. 
Allan  V.  Sandeman,  1881, 8  R  563  ;  18  S.  L.  R. 
366. 

530.  Printing  —  Appeal  —  Printing  of 
Documentary  Evidence — A.  8. 10th  March 
1870,  sec.  3,  subsec.  2.—Held  that  the  pro- 
visions of  sec.  3,  subsec.  2  of  the  A.  S.  10th 
March  1870  re  printing  do  not  apply  to  docu- 
mentary evidence.  Observed  that  ^'  if  an  appel- 
lant or  reclaimer  when  his  case  is  presented 
for  hearing  has  not  printed  the  documents 
requisite  to  make  his  case  intelligible,  the 
proper  course  is  to  dismiss  his  appeal  or 
reclaiming  note."  Muir  v.  Mackenzie,  1881, 
R  10 ;  19  S.  L.  R  3.    [See  also  No.  548  infra] 

531.  Printing— Appeal— Failure  to  Lodge 
Print  of  Proof— A.  8. 10th  March  1870,  sec. 
3,  subsec.  1. — Where  an  appellant  duly  boxed 
the  note  of  appeal,  record,  and  interlocutors, 
but  through  inadvertence  omitted  timeously 
to  box  the  proof,  the  Court  repelled  an  objec- 
tion to  the  competency  of  the  appeal  but 
found  the  appellant  liable  in  modified  expenses. 
Lattimer  v.  Anderson,  1881, 9  R  370 ;  19  S.  L.  R. 
322. 

532.  Printing  —  Bankruptcy  Appeal  — 
A.  8.  10th  March  1870,  sec.  3.— Prints  in 
bankruptcy  appeals  do  not  require  to  be  boxed 
within  fourteen  days  after  the  process  has 
been  received  by  the  Clerk  of  Court.    Lamont 
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V.  Lamones  Trustee,  1904, 6  F.  336 ;  41  S.  L.  R. 
253  ;  11  S.  L.  T.  617. 

533.  Printing— Beclaiming  Note— Exten- 
sive Additions  to  Record  in  Mannscript — 
Jndicatnre  Act,  1825,  sec.  18— A.  8.  lltk 
July  1828,  sec.  77. — Held,  that  to  append  to  a 
reclaiming  note  the  print  of  the  original  record, 
with  extensive  additions — which  had  been  al- 
lowed thereto  and  which  were  the  main  topics 
debated  in  the  Outer  House — written  thereon 
in  manuscript,  did  not  satisfy  the  require- 
ments of  the  Judicature  Act  and  relative  Act 
of  Sederunt.  Muir  v.  Muir,  1874,  2  R.  26 ; 
12  S.  L.  R.  11. 

534.  Printing  —  Beclaiming  Note  —  Re- 
cord—A. 8.  11th  July  1828,  sec.  77.— The 
defender  in  an  action  for  divorce  first  appeared 
at  the  proof,  a  continuation  of  which  he 
obtained.  He  then  lodged  defences.  No  in- 
terlocutor receiving  defences  or  closing  the 
proof  was  pronoimced.  After  further  proof 
the  Lord  Ordinary  granted  decree.  The  de- 
fender reclaimed.  He  did  not  append  the 
record.  Held  that  the  case  did  not  fall  within 
the  rule  of  A.  S.  11th  July  1828,  sec.  77,  which 
requires  copies  of  the  cases  to  be  appended 
to  reclaiming  notes,  the  record  never  having 
been  closed.  Dombrowitzki  v.  Dombrowiizki, 
1895,  22  R.  401 ;  32  S.  L.  R.  288  ;  2  S.  L.  T. 
515. 

535.  Printing  —  Reclaiming  Note  — 
Amendment— Court  of  Session  Act,  1825, 
sec.  18— A.  8.  lltk  July  1828,  sec.  77.— 
Amendments  on  record  or  summons  made  in 
the  Outer  House  must  be  printed,  otherwise 
a  reclaiming  note  is  incompetent.  Williamson 
V.  Howard,  1899,  1  F.  864 ;  36  S.  L.  R.  645 ; 
7  S.  L.  T.  14. 

536.  Printing— Reclaiming  Note— Inter- 
locutor authenticating  Closing  of  Record. 
— A  closed  record  was  opened,  amended,  and 
closed  again  by  a  Lord  Ordinary  and  the 
appropriate  interlocutor  signed.  In  a  re- 
claiming note  the  reclaimer  failed  to  print  the 
interlocutor  closing,  of  new  (and  thus  authen- 
ticating) the  record.  Objection  to  the  com- 
petency of  the  reclaiming  note  repelled,  Fisken 
V.  Fisketi,  1900,  3  F.  7 ;  38  S.  L.  R.  4;  8 
S.  L.  T.  224. 

537.  Printing— Reclaiming  Note— Record 
Annexed. — Reclaiming  note  dismissed  where 
the  record  in  the  action  was  not  appended. 
M'Evoy  V.  Braes  Trs,,  1891,  18  R.  417  ;  28 
S.  L.  R.  276.     IFallace  v.  Braid,  1899, 1  F.  575  ; 


36  S.  L.  R  419.  See  contra  M'Lachlan  v. 
Kelson  d;  Coy,  Ltd.,  1904,  6  F.  338  ;  41  S.  L.  R. 
213;  11  S.  L.  T.  577. 

538.  Printing— Reclaiming  Note— Princi- 
pal Note  presented  minus  Record— Judi- 
cature Act,  1825,  sec.  77. — A  reclaiming 
note  was  presented  without  a  copy  of  the 
record  being  appended.  But  the  prints  boxed 
to  the  judges  were  complete.  Held  that  the 
reclaiming  note  was  incompetent.  Bhchoood 
V.  Summers,  Oxenford  db  Coy,,  1899,  1  F.  868  ; 
36  S.  L.  R.  651 ;  7  S.  L.  T.  16. 

539.  Printing— Reclaiming  Note— Error 
in  Print  of  Reclaiming  Note— Leave  to 
Correct. — The  Court  refused  leave  to  correct 
a  material  error  in  the  print  of  a  reclaiming 
note,  and  dismissed  it  as  incompetent.  Gibson 
V.  M*Kean,  1900,  2  F.  1079  ;  37  S.  L.  R.  815 ; 
8  S.  L.  T.  76. 

540.  Printing— Reclaiming  Note— Record 
—Amendment — ^Iklanuscript  Amendment. 
— The  Courtrefused  to  dismiss  a  reclaiming  note 
on  the  ground  that  amendments  made  on  the 
record  had  been  written  on  instead  of  printed. 
Adam  v.  Adam's  Trs.,  1903,  5  F.  863;  40 
S.  L.  R.  598  ;  10  S.  L.  T.  753. 

541.  Printing— Reclaiming  Note— Record 
— Amendment— Amendment  put  on  after 
Date  of  Interlocutor  Reclaimed  Against. — 

A  Lord  Ordinary  in  his  opinion  indicated  an 
amendment  as  desirable,  and  pronounced  this 
interlocutor :  **  Allows  the  pursuers  to  amend 
as  proposed  at  the  bar  :  opens  the  record  for 
that  purpose,  and  the  said  amendment  having 
been  made,  recloses  the  record ;  and  having,. 
&c."  Against  this  interlocutor  (which  dealt 
with  the  whole  merits  of  the  cause)  the  de- 
fenders reclaimed.  The  proposed  amendments 
were  not  made  till  three  days  after  the  Lord 
Ordinary's  interlocutor  had  been  signed.  Hdd 
that  the  reclaimer  had  satisfied  the  provisions 
as  to  printing  by  printing  the  record  as  it 
stood  at  the  date  of  the  Lord  Ordinary's 
interlocutor.  Montgomerie  dc  Coy,  v.  Young 
Bros.,  1904,  6  F.  340 ;  41  S.  L.  R  241 ;  11 
S.  L.  T.  600. 

542.  Printing— Record— Bill  Chamber- 
Transmission  of  Process  to  Court  of  Session 
—Court  of  Session  Act,  1868,  sees.  26,  90.— 

Sec.  26  of  the  Court  of  Session  Act,  1868,  pro- 
vides for  the  lodging  of  prints  within  eight 
days  from  the  date  of  the  lodging  of  defences. 
Held  that  the  rule  did  not  apply  to  causes 
originating  in  the  Bill  Chamber  so  as   to- 
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oblige  tbe  oomplainer  to  print  within  eight 
days  from  the  date  of  the  transmission  of  the 
process.  Meik  v.  Thomwn  <fc  Coy.,  1903,  5  F. 
853 ;  40  S.  L.  R  612 ;  11  S.  L.  T.  72. 

543.  Printing—Becord— Failure  to  Lodge 
Prints— Motion  for  Absolvitor— Court  of 
Session  Act,  1868,  sec.  26.— The  terms  of 
this  section  are  directory  and  not  imperative, 
and  the  Court  will  not  grant  absolvitor  if  no 
prejudice  was  done  to  the  defenders.  Swan 
ik  Son  V.  Fairholm^s  Trs,,  1894  (O.  H.),  1 
S.  L.  T.  464. 

544.  Printing— Record— Failure  to  Lodge 
Prints— A.  S.  2nd  Noyember  1872.— There 
was  failure  on  the  part  of  a  pursuer  to  lodge 
prints  within  four  days  of  closing  the  record, 
but  the  case  was  not  deleted  from  the  pro- 
cedure roll  No  prints  had  been  lodged  at 
tbe  end  of  twenty-one  days.  The  Lord 
Ordinary  holding  deletion  from  the  procedure 
roll  to  be  the  condition  of  applying  the  Act 
of  Sederunt,  2nd  November  1872,  refused  a 
motion  to  dismiss  the  action.  M*Lintock  v. 
Stubbi  Ltd.,  1902  (O.  H.),  9  S.  L.  T.  449. 

545.  Printing— Becord— Failure  to  Lodge 
Prints  — A.  S.  2nd  November  1872. —A 
record  was  closed  8th  December  1896,  and 
the  case  appeared  in  the  procedure  roll. 
Prints  were  not  lodged  within  twenty-one 
days,  and  the  defenders  enrolled  and  moved 
that  the  action  be  dismissed.  Motion  refused 
in  respect  (1)  that  no  motion  had  been  made 
to  delete  the  case  from  the  procedure  roll ; 
(2)  that  this  not  having  been  done,  the  last 
provision  of  sec  5  of  A.  S.  November  1872  did 
not  apply.  Brown  v.  Brovfn,  1897  (O.  H.), 
4  S.  L.  T.  226. 

546.  Printing— Becord— Deletion  of  Case 
from  Boll— A.  S.  2nd  November  1872,  sec.  4. 
— The  Act  of  Sederunt,  1872,  is  peremptory 
that  printed  copies  of  the  closed  record  shall 
be  lodged  with  the  Clerk  of  Court  within 
four  days.  The  penalty  of  failure  is  deletion 
of  the  case  from  the  roll  by  the  Clerk.  Where 
a  derk  of  Court  failed  to  delete  from  the  roll 
a  cause  in  which  the  record  had  been  closed, 
bat  no  prints  lodged  within  four  days,  held 
that  it  was  not  competent  for  the  defender, 
on  the  expiry  of  twenty-one  days  from  the 
day  when  the  clerk  should  have  deleted  the 
name  of  the  cause,  to  move  that  the  action 
be  dismissed,  as  he  would  otherwise  have 
been  entitled  to  do  had  the  clerk  done  his 
duty.  Mordell  v.  Afacandrev?  <k  Jenkins,  1904, 
6  F.  950;  41  S.  L.  R.  740;  12  S.  L.  T.  213. 


547.  Printing— Inaccurate  State  of  Prints 
—  Printer  ordained  to  Appear  at  Bar.  — 

Where  the  printed  papers  before  the  Court 
were  in  an  extremely  inaccurate  state,  and 
no  printer's  name  appeared  on  them,  the 
Court  ordained  the  printer  to  appear  person- 
ally at  the  bar.  Butcher  v.  Myles,  1874,  11 
S.  L.  R.  654. 

548.  Printing— Failure  to  print  Neces- 
sary Papers.  —  Circumstances  in  which  a  re- 
claiming note  was  refused  in  respect  that  the 
reclaimer  had  not  printed  and  put  before 
the  Court  the  materials  requisite  for  the  de- 
termination of  the  case.  Penney  v.  Sawers, 
1890,  27  S.  L.  R.  988. 

549.  Printing— Appeal— Effect  of  Failnre 
to  Print— A.  S.  10th  BCarch  1870,  sec.  3.— 
Where  an  appellant  failed  to  lodge  a  copy  of 
the  papers  with  the  Clerk  of  Court,  and  was 
not  reponed  within  the  statutory  time,  held 
that  the  Sheriff's  judgment  was  final.  Park 
V.  IFeir,  1874,  12  S.  L.  R.  11. 

550.  Proof— Bemit  to  Lord  Ordinary  to 
allow  a  Proof— Court  of  Session  Act,  1868, 
sec.  62.— Sec.  62  of  the  Court  of  Session 
Act,  1868  (31  &  32  Vict.  c.  100),  which  enacts 
th§kt  when  one  of  the  Divisions  orders  a  proof 
such  proof  shall  be  taken  by  one  of  the  Judges 
of  that  Division,  and  not  by  one  of  the  Lords 
Ordinary,  does  not  apply  to  a  case  in  which 
the  Lord  Ordinary  has  dismissed  an  action  on 
a  preliminary  plea,  and  the  Division,  recalling 
his  interlocutor,  allows  a  proof.  Rotcatt,  dx. 
V.  Br(ywn,  1886,  13  R.  576 ;  23  S.  L.  R.  397. 

551.  Proof  —  Bemit  to  Lord  Ordinaiy 
to  aUow  Proof— Competency- Court  of 
Session  Act,  1868,  sec.  ^^.—Held  that  sec. 
62  of  the  Court  of  Session  Act,  1868,  does  not 
apply  to  cases  in  which  the  Division  recalls 
an  interlocutor  of  a  Lord  Ordinary  dismissing 
an  action,  and  remits  to  him  to  allow  a  proof. 
Main  v.  Flemings  Trs.,  1881,  8  R  880;  18 
S.  L.  R.  632. 

552.  Proof— Proof  on  Commission— Evi- 
dence (Scotland)  Act,  1866  (29  &  30  Vict,  c 
112),  sec.  2. — The  British  Linen  Company 
charged  A.  B.  on  a  bill  for  £70  bearing  to  be 
drawn  by  him  and  C.  D.  on  £.  F.,  and  indorsed 

'  by  them  to  the  company.  A.  B.  suspended, 
on  the  ground  that  his  signature  on  the  bill 
was  a  forgery,  not  having  been  written  by 
him  or  by  his  authority.  £.  F.  was  in  custody 
at  Inverness  on  a  charge  of  having  forged 
the  signature.     A  proof  being  necessary  in  a 
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suspenBion,  the  respondents,  the  Britiah  Linen 
Company,  moved  to  have  it  taken  on  com- 
mission  at  Inverness  instead  of  before  the 
Lord  Ordinary,  on  the  ground  that  the  saving 
of  expense  thereby  effected,  the  amount  at 
stake  being  trifling,  and  the  respondents 
having  no  security  for  recovering  their  ex- 
penses if  successful,  as  the  note  had  been 
passed  without  caution,  amounted  to  such 
*'  special  cause  "  as  required  to  be  shown  under 
sec.  2  of  the  Evidence  (Scotland)  Act,  1866. 
The  motion  was  opposed  mainly  on  the  ground 
that  this  was  especially  a  case  where  it  was 
desirable  for  the  judge  to  see  and  hear  the 
witnesses,  one  of  whom  was  in  custody  on  a 
charge  of  forgery,  examined.  Motion  refused, 
MackenssU  v.  The  Britith  Linen  Coy.,  1879,  17 
S.  L.  R.  241. 

S63.  Proof— AcUonmment  before  Proof 
Oondnded  —  Oompetency  of  Oommission 
against  Haven  to  Becoyer  Documents.— 

Defenders  allowed  to  obtain  a  commission  and 
diligence  against  havers,  after  the  adjourn- 
ment by  the  Lord  Ordinary  of  a  proof  in  which 
defenders'  evidence  had  not  been  concluded. 
Baroness  Gray  v.  Richardson  and  Others,  1874, 
1  R.  1138. 

554  Proof— Additional  Proof— Action  of 
Filiation— Appeal  to  Sheriff— A.  8.  10th 
Jnly  1839,  sec  83.— A  Sheriff  to  whom  had 
been  appealed  the  judgment  of  his  substitute 
in  an  action  of  filiation,  granted  a  petition  for 
the  examination  of  the  pursuer's  sister  as  an 
additional  witness.  Held  that  the  petition 
should  have  been  refused.  Mabon  v.  Cairns, 
1875,  3  R.  47 ;  13  S.  L.  R.  23. 

555.  Proof  —  Additional  Proof  —  Res 
noyiter.  —  Apart  from  res  noviter  or  very 
special  cause  shown  the  Court  is  reluctant  to 
admit  fresh  evidence  after  a  party  has  closed 
his  case.  Allan  v.  Slott,  1893,  20  R  804;  30 
S.  L.  R.  728 ;  1  S.  L.  T.  89. 

556.  Proof  —  Additional  Proof  —  Res 
noviter. — Motion  to  lead  evidence,  after  proof 
closed,  on  a  point  known  but  omitted^  refused, 
Glengamock  Iron  Coy,  v.  Cooper  d)  Coy,,  1895,  22 
R.  672 ;  32  S,  L.  R.  546  ;  3  S.  L.  T.  36. 

557.  Proof— Admission— Qualified  Ad- 
mission.— A  manufacturer  sued  his  agent  for 
sums  said  to  have  been  collected  by  him. 
The  agent  produced  an  account  debiting  him- 
self with  sums  collected  by  him  on  one  side, 
and  crediting  himself  with  an  unliquidated 
claim  of  £200  for  time  and  labour  spent  in 


developing  the  agency  on  the  other.  Held 
that  the  pursuer  could  not  take  advantage  of 
the  admissions  on  the  debit  side  and  disregard 
the  qualification  imported  into  it  by  the  credit 
side  of  the  account.  Gelstons  v.  Christie^  1875, 
2  R  982. 

558.  Proof  —  Allowance  of  Coiynnct 
Probation— Pursuer  leading  Evidence  on 
Matters  not  Touched  by  Proof  in  Chief 
— Proof  in  Replication.  —  Observations  on 
''conjunct  probation"  and  ''proof  in  replica- 
tion." Gairdner  v.  Young,  1874,  2  R.  173  ;  12 
S.  L.  R.  140. 

559.  Proof — Allowance  of— Question  as 
to  Settlement  of  Pauper.  —  The  Inspector 
of  Poor  of  A  brought  an  action  against  the 
inspectors  of  two  other  parishes  B.  and  C, 
for  payment  of  the  expense  of  maintaining  a 
pauper,  the  grounds  of  action  being  that  the 
pauper  had  a  birth  settlement  in  one  or  other 
of  the  said  parishes.  B.  averred  a  residential 
settlement  in  the  pursuer's  parish.  C.  simply 
denied  liability.  A's  answer  to  B.'s  averment 
was  "not  admitted."  Held  that  the  proper 
course  was  to  allow  the  first  defender  a 
proof  and  the  pursuer  a  conjunct  probation. 
Graham  v.  Borthwick  and  Clapperton,  1874,  12 
S.  L.  R.  114. 

560.  Proof— Allowance  of — Procedure 

Roll. — Held  that  the  Lord  Ordinary  should 
direct  his  attention  to  the  record  and  decide 
whether  there  is  to  be  any  limitation  of  proof 
when  the  case  is  in  the  Procedure  RolL 
Simpson  v.  StevoaH,  1875,  2  R.  673. 

561.  Proof— Allowance— Habili  mode.— 

"The  phrase  *]iabili  modo*  has  a  recognised 
meaning  in  our  practice,  and  is  a  serviceable 
way  of  pointing  out  that  the  allowance  of 
proof  does  not  imply  that  all  the  facts  disclosed 
on  record  may  competently  be  proved  by 
parole."  (Lord  President  Robertson.)  Patera 
son  V.  Paterson,  1897,  25  R.  144;  35  S.  L.  R. 
150;  5S.  L.T.  209. 

562.  Proof— Allowance  of— Res  noviter 
—Discharge  of  Order  — Court  of  Session 
Act,  1868,  sees.  27,  28— Nobile  offidum.— 
On  3rd  November  1896  the  Lord  Ordinary 
closed  a  record  and  allowed  a  proof.  On  20th 
November  he  granted  a  diligence,  under 
which  the  defender  recovered  evidence  which 
would  support  a  plea  "of  no  title  to  sue." 
He  asked  leave  to  amend,  and  moved  for  a 
discharge  of  the  order  of  proof,  and  that  the 
case  be  sent  to  the  procedure  roll.    The  Lord 
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Ordinary  reported  the  case.  Held  that  the 
interlocutor  allowing  proof  was  final,  not 
having  been  reclaimed  against,  and  that  the 
Court  had  no  power  to  interfere.  MacOovm 
y.  Oramb,  1897,  24  R.  481 ;  34  S.  L.  R.  345 ; 
4  S.  L.  T.  289. 

563.  Pro0f---Coii8i8t<nrial  Action—Patting 
to  Silence— Ptoof  necessary — ^Action  for 
Aliment. — ^An  action  of  putting  to  silence  is 
oonsistorial  in  its  nature,  and,  although  un- 
defended, involves  proof.  A.  B,  y,  C,  D,,  1901 
(O.  H.),  8  S.  L.  T.  406.  Held  contra  in  action 
for  aliment.  Wood,  1882, 19  S.  L.  R  361. 


564.  Proof  —  Oostom  —  Evidence  of.— 
Obterved  that  proof  of  what  generally  happens 
is  not  necessarily  proof  of  custom.  Brown  v. 
M'Connell,  1876,  3  R.  788.  SteioaH  v.  Madaine, 
1899  (H.  L.),  37  S.  L.  R.  623. 

665.  Proof— Damages  for]  Personal  In- 
Jniy  —  Examination  of  Pnrsner  by  De- 
fenders' Doctor  before  TriaL— The  pursuer 
of  an  action  of  damages  for  personal  injury 
held  bound,  before  trial,  to  submit  himself  for 
examination  to  a  doctor  chosen  by  defender. 
Junner  v.  N.  B.  Rly.  Coy.,  1877,  4  R.  686  ;  14 
S.  L.  R.  438. 

566.  Proof  —  Damages  for  Personal  In- 
jnxies  —  Inspection  of  Porsner  by  De- 
fenders' Doctor  —  Order  prior  to  Closing 
Record. — In  an  action  of  damages  for  per- 
sonal injuries,  on  the  motion  of  the  defenders 
and  before  the  record  was  closed,  the  Lord 
Ordinary  pronounced  an  interlocutor  ordain- 
ing the  pursuer  to  submit  himself  to  medical 
men  appointed  by  the  defenders.  Smyth  v. 
Gow,  1895  (O.  H.),  2  S.  L.  T.  473. 

567.  Proof— Divorce  —  Acts  of  Adnltery 
after  Record  Olosed. — Qi^edion:  Whether 
in  an  action  of  divorce  it  is  competent  to 
prove  for  any  purpose  specific  acts  of  adultery 
subsequent  to  the  closing  of  the  record? 
Alexander  v.  Alexander,  1894  (O.  H.),  2  S.  L.  T. 
136. 

568.  Proof — Examination  of  Havers- 
Law -Agents'  Hypothec.  —  A  law-agent 
examined  as  a  haver  under  a  commission 
admitted  the  existence  of  the  agreement 
called  for  and  his  own  possession  of  the  draft 
of  the  agreement,  but  declined  to  produce  it 
on  the  ground  that  he  held  it  as  hypothecated 
to  him  for  a  business  account  incurred  to 
him  by  the  pursuer  and  which  he  would  not 
render,  as  the  items  in  it  would  serve  the 


pursuer's  purpose  equally  with  the  agree- 
ment. The  Lord  Ordinary  ordained  the 
haver  to  appear  before  the  Court  within 
eight  days  and  explain  his  refusal.  GuUdford 
V.  Grand  Hotel  Coy.,  1893  (O.  H.),  1  S.  L.  T. 
241. 

569.  Proof  —  Lodging  Prodnctions  — 
Closed  Proof. — In  its  discretion  the  Court 
may  allow  a  party  who  has  closed  his  proof 
to  put  in  evidence  an  additional  document. 
Universal  Stock  Exchange  Coy,,  Ltd,  v.  Howaty 
1891,  19  R.  128  ;  29  S.  L.  R.  119. 

570.  Proof  —  Lodging  Prodnctions  — 
Document  Discovered  on  Eve  of  Trial- 
Admission  by  Lord  Ordinary— Expenses. 

— A  document  essential  to  the  proof  of  a  de- 
fender's case  had  been  searched  for  under  a 
diligence,  but  could  not  be  discovered  in  time 
for  lodging  four  day»  before  the  day  of  proof. 
On  the  eve  of  the  proof  it  was  found.  The 
Lord  Ordinary  allowed  it  to  be  put  in 
evidence,  making,  in  the  circumstances,  no 
condition  as  to  expenses.  Campbell  and 
Others  V.  Jamieson  and  Others,  1902  (0.  H.), 
10  S.  L.  T.  393. 

571.  Proof  —  Lodging  Prodnctions  — 
Documents  in  Advocates'  Library— A.  8. 
31st  May  1902. — Lord  Ordinary  allowed  to 
be  used  and  put  in  evidence  at  a  proof  a 
plan,  the  property  of  the  Advocates'  Library, 
which  had  not  (nor  a  copy  of  it)  been  lodged 
in  process  four  days  prior  to  the  day  of  proof, 
but  where  notice  had  been  given  to  the 
opposite  party  of  the  intention  to  use  it. 
Baird^s  Trs,  v.  Leechmxin,  1903  (O.  H.),  11 
S.  L.  T.  200. 

572.  Proof  —  Lodging  Prodnctions  — 
A.  8.  31st  May  l%QZSchxltz  v.  Macfarlan 
<k  Coy.,  1903  (O.  H.),  10  S.  L.  T.  579. 

573.  Proof— Inventory  of  Docnments.— 

At  a  hearing  on  evidence  it  is  only  competent 
to  refer  to  documents  which  appear  in  the 
inventory  as  having  been  put  to  witnesses 
or  admitted  of  consent.  NeilVs  Trustee  v. 
British  Linen  Coy.,  1897  (0.  H.),  5  S.  L.  T.  164. 

574.  Proof —Question  as  to  Authority 
to  Raise  Action  — Preliminary  Inqniry- 
Personal  Interview  by  Lord  Ordinary- 
Exclusion  of  Farther  Proof.— An  old  lady 
residing  with  B.,  her  son,  raised  an  action  of 
reduction  against  C,  another  son.  C.  stated 
as  a  preliminary  defence  that  B.,  a  law-agent, 
had  raised  the  action  without  authority  from 
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his  mother,  and  that  he  had  shut  her  up  in  a 
room,  and  that  she  did  not  know  what  was 
being  done  in  her  name.  The  Lord  Ordinary 
expressed  a  desire  to  have  a  personal  inter- 
view with  the  pursuer  and  appointed  a  date. 
After  an  interview  the  Lord  Ordinary  was 
satisfied  that  the  action  had  been  raised  with 
the  pursuer's  authority  and  approval.  The 
defender  moved  for  a  proof  on  his  prelimi- 
nary defence.  Held  that  the  parties  having 
acquiesced  in  the  course  taken  by  the  Lord 
Ordinary  must  abide  by  the  result.  Smellie 
V.  Smellie,  1893  (O.  H.),  1  S.  L.  T.  29  and 
143. 

575.  Proof  —  Naatical  Assessor  —  In- 
ferences from  Facts  on  which  no  Skilled 
Evidence  Led. — Hearing  a  reclaiming  note 
against  the  Lord  Ordinar^s  judgment  in  a 
collision  case,  the  Court  declined  to  ask  the 
opinion  of  the  nautical  assessor  who  sat  with 
them  as  to  the  inferences  as  to  speed  to  be 
drawn  from  the  nature  of  the  damage  done 
to  the  injured  vessels,  no  skilled  evidence 
on  this  head  having  been  led.  "  Nerano  "  v. 
"  Dromedary,"  1895,  22  R.  237  ;  32  S.  L.  R.  196  ; 
2  S.  L.  T.  449. 

576.  Proof— Possessory  Action  — Scope 
of  Proof. — Evidence  led  in  a  possessory  action 
must  confine  itself  within  the  limits  of  the 
possessory  period.  NeUorCs  2V«.  v.  M*Caig, 
1899  (O.  H.),  37  S.  L.  R.  667 ;  7  S.  L.  T.  244. 

577.  Proof— Preliminary— "  No  Jurisdic- 
tion."—The  regular  practice  where  pleas  of 
"  no  jurisdiction  "  involve  questions  of  fact  is 
to  make  an  inquiry  into  these  facts  before 
going  into  the  merits  of  the  cause.  M'Leod 
V.  Tancred,  Arrol  d;  Coy.,  1890,  17  R.  514  ;  27 
S.  L.  R  348. 

578.  Proof— Preliminary  Proof— Notice 
of  Claim  under  Employers'  Liability  Act 
— Claim  at  Common  Law. — In  an  action 
for  damages  laid  at  common  law  and  under 
the  Employers'  Liability  Act,  1880,  it  was 
averred  that  the  statutory  notice  had  not 
been  given.  The  Court  sent  the  case  to  trial, 
including  the  question  of  whether  notice  had 
been  duly  given.  M*Leod  v.  Pirw,  1893,  20  R. 
381 ;  30  S.  L.  R.  425. 

579.  Proof— Preliminaxy  Proof— Defence 
of  Discharge. — Preliminary  defences  should 
be  disposed  of  before  proceeding  to  the  merits 
of  a  cause.  If  the  facts  raised  therein  are 
disputed,  the  Court  will  allow  proof.  Docherty 
v.  M' Alpine,  1899,  2  F.  128;  37  S.  L.  R.  87. 


580.  Proof  —  Preliminary  Proof.  —  An 
action  against  a  County  Council  for  damages 
for  a  wrong  done  by  them  in  execution  of  the 
provisions  of  the  Public  Health  Act,  was  met 
by  a  plea  that  the  116th  section  excluded  the 
action.  The  pursuer  averred  facts  which,  if 
proved,  would  take  the  case  outside  the 
section.  The  Lord  Ordinary  allowed  a  pre- 
liminary proof  of  these  facts.  Gilillan  v. 
Lanark  G.  C,  1902  (O.  H.),  9  S.  L.  T.  432. 
After  proof  defender  assoilzied,  1902  (O.  H.), 
10  S.  L.  T.  274. 

581.  Proof —Preliminary    Proof.  —  The 

more  regular  course  where  a  preliminary  de- 
fence necessitates  inquiry  is  to  allow  a  proof 
of  the  facts  involved  therein  before  consider- 
ing the  merits  of  the  cause.  Hunter  v.  Dam- 
gavil  Goal  Coy.  Ltd.,  1900,  3  F.  10 ;  38  S.  L.  R. 
6  ;  8  S.  L.  T.  308.  M'Lean  v.  Hassard,  1903 
(O.  H.),  10  S.  L.  T.  593. 

582.  Proof— Reduction  by  way  of  Excep- 
tion—Transfer of  Share  in  Building  Asso- 
ciation —  Praud  —  Validity  of  Transfer. — 

A  former  member  of  a  building  society  sued 
the  existing  members  for  sums  expended  by 
him  on  behalf  of  the  company,  he  having 
transferred  his  share  to  one  of  the  existing 
partners  before  the  payment  was  made.  The 
defenders  averring  that  the  transfer  was 
fraudulent,  held  they  were  entitled  to  object 
to  the  validity  of  the  transfer  without  a  re- 
duction. Dickson  V.  Garter,  dx.,  1878,  5  R. 
1023.    [See  No.  732  infra.] 


583.  Proof— Reference  to  Oath— j 
sion. — An  admission  by  a  deponent,  on  a 
reference  to  oath  as  to  the  constitution  and 
resting  owing  of  a  debt,  that  he  had  received 
a  sum,  held  affirmative  of  the  reference,  where 
he  did  not  depone  that  he  had  discharged 
himself  thereof.  Fenning  v.  Meldrum,  1876, 
4  R.  148. 

584.  Proof— Bisference  to  Oath— With- 
drawal of  Reference— Competency. — Held 
that  the  Court  may  in  its  discretion  allow  a 
minute  of  reference  to  oath  to  be  withdrawn, 
but  leave  withheld  where  the  reference  had 
put  the  opposite  party  at  a  disadvantage. 
Dick  V.  Huttan,  1876,  3  R.  448 ;  13  S.  L.  R. 
291. 

585.  Proof— Reference  to  Oath— Cross- 
Examination. — Deponents  on  oath  are  not 
subject  to  cross-examination.  Counsel  may 
suggest  to  the  presiding  judge  questions 
which  may  tend  to  elucidate  the  subject  of 
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reference.    Heslop  v.  Runcie^  1894,  22  R.  83 ; 
32  S.  L.  R.  66  ;  2  S.  L.  T.  305. 

588.  Proof— Reference  to  Oath— Judicial 
Beference  —  Competency  of  Reference  to 
Oath  after  Judicial  Reference. — A  judicial 
referee  to  whom  a  cause  had  been  referred 
held  that  the  defender  was  barred  by  his  con- 
duct from  defending  the  action,  and  found 
the  pursuers  entitled  to  decree.  Held  that 
the  defender  was  not  afterwards  entitled  to 
refer  the  cause  to  the  oath  of  the  pursuers. 
Opinions  that  a  matter  which  has  been  referred 
to  a  judicial  referee  cannot  afterwards  be 
referred  to  the  oath  of  a  litigant.  McLarens 
V.  Share,  1883, 10  R.  1067  ;  20  S.  L.  R.  721. 

587.  Proof— Several  Defenders  —  Effect 
of  Evidence  Led  or  Cross-Examination 
for  One  Defender. — ^When  there  is  more  than 
one  defender  in  an  action, ''  what  is  brought 
out  in  cross-examination  by  any  defender  is 
available  to  any  party  in  the  cause."  Is  evi- 
dence in  chief  led  by  one  defender  available 
to,  or  can  it  be  made  use  of,  against  another 
defender  without  his  expressly  adopting  it  P 
Ayr  Road  Tr$.  v.  Adams,  1883,  11  R.  326;  21 
8.  L.  R.  224. 

588.  Proof— -Shorthand  Writer's  Notes.— 
Pending  an  adjournment  of  a  proof  a  party 
alhwed  to  obtain  a  copy  of  the  shorthand 
writer's  notes.  Taylor  v.  Simpson  ds  Sons,  1897 
(O.  H.)  5  S.  L.  T.  149. 

589.  Proof— Shorthand  Writers  Notes— 
LoflS  of. — Where  the  shorthand  writer's  notes 
of  evidence  were  lost  the  Court  authorised 
the  re-examination  of  the  witnesses.  Yates 
V.  Robertson,  1891,  18  R.  1206;  28  S.  L.  R. 
911. 

590.  Proof —Warrant  to  Inspect  Pre- 
mises.— ^Warrant  granted  to  a  pursuer  to  in- 
spect the  premises  of  the  defender  on  giving 
forty- eight  hours'  notice,  where  the  question 
in  dispute  (the  sale  of  the  defender's  aerated 
waters  in  the  pursuer's  bottles)  could  not 
otherwise  be  proved.  Stevenson  v.  Gray  db  Sons, 
1902  (O.  H.X  9  S.  L.  T.  489. 


591.  Proof— Witness  — Recall  of— 
dence  Aet^  1852,  sec.  8. — ^A  pursuer's  wit- 
ness, after  defender's  evidence  had  been  led, 
was  allowed  to  be  recalled  and  examined  as 
to  specified  occasions  when  she  made  state- 
ments conflicting  with  her  evidence.  Robert- 
son V.  SteuaH,  1874,  1  R.  632;  11  S.  L.  R. 
427. 


592.  Proof— Witness— Re-examination  of 
—  Exchequer  Cause  —  Quarter-Sessions  — 
7  &  8  Gteo.  IV,   c.  53,  sec.   84.  —  On  the 

appeal  of  an  excise  prosecution  to  the  Quarter- 
Sessions  the  evidence  of  certain  witnesses, 
which  had  at  the  request  of  parties  been 
taken  down  in  shorthand  at  Petty  Sessions, 
was  read  over  to  them  and  they  were  asked 
whether  they  adhered  thereto  or  not.  The 
justices  refused  to  allow  the  witnesses  to  be 
re-examined,  as  craved  by  the  accused.  Held 
that  the  witnesses  had  not  been  re-examined 
in  the  sense  of  sec.  84  of  7  &  8  Geo.  IV. 
c.  63.  Wilson  v.  Mcintosh  Bros.,  1878,  5  R. 
1097. 


593.  Proof— Witness  — Recall  of— 
dence  Act,  1852,  sees.  3»  A.—Hoey  v.  Hoey, 
d;c,,  1884,  11  R.  678  ;  21  S.  L.  R.  407.  RobeH- 
son  V.  SteuaH,  1874,  1  R.  532  ;  11  S.  L.  R.  427 
followed, 

594.  Proof  or  Jury  Trial— Assault— Pre- 
judice of  Jury. — Two  gentlemen  travelling 
by  rail  disagreed  about  the  South  African 
campaign,  and  fought.  The  pro-Boer  said  he 
had  been  assaulted,  and  sued  for  damages.  He 
moved  the  Lord  Ordinary  to  try  the  case  him- 
self, because  he  anticipated  that  the  national 
sympathies  of  a  jury  might  be  inflamed  against 
him.  The  Lord  Ordinary  ordered  issues.  Brown 
V.  Anderson,  1900  (0.  H.),  8  S.  L.  T.  113. 

595.  Proof  or  Jury  Trial  —  Anticipated 
Paltry  Award. — An  anticipation  that  the 
award  of  damages  will  be  paltry  is  not  *^  special 
cause ''  for  sending  to  proof  an  action  other- 
wise appropriate  for  trial  by  jury.  Rhind  v. 
Kemp  di  Coy,,  1893,  21  R  276  ;  31  S.  L.  R. 
223 ;  1  S.  L.  T.  367. 

596.  Proof  or  Jury  Trial— Breach  of  In- 
terdict.— Petition  and  complaint  for  breach 
of  interdict  sent  to  trial  before  a  judge  with- 
out a  jury.  Dudgeon  v.  Thomson  d)  Donaldson, 
1876,  3  R.  974  ;  13  S.  L.  R.  629. 

597.  Proof  or  Jury  Trial  — Breach  of 
Contract— Judicature  Act,  1825,  sec.  28. 
— Actions  founded  on  breach  of  contract  do 
not  fall  within  the  enumeration  in  sec.  28  of 
the  Judicature  Act  of  causes  that  must  be 
tried  by  jury.  The  disputed  facts  in  such 
causes  must  be  ascertained  by  proof.  Suther- 
land V.  Treacher  d:  Coy,,  1897  (O.  H.),  6  S.  L.  T. 
66.  But  where  the  question  at  issue  was 
complicated  by  a  claim  for  damages  for  slander, 
the  Lord  Ordinary  allowed  issues.  Grainger  v. 
Stirling,  1898  (O.  H.),  6  S.  L.  T.  272. 
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598.  Proof  or  Jury  Trial— Collision  at  Sea 
—  Consent  of  Parties  — Jndicatnre  Act, 
1825  (6  Geo.  IV.  c.  20),  sec.  128  —  Evi- 
dence (Scotland)  Act,  1866  (29  &  30  Vict, 
c.  112),  sec.  4.  —  In  an  action  for  damages 
for  collision  at  sea,  both  parties  desired  trial 
by  proof  before  a  judge,  and  not  by  jury. 
The  Lord  Ordinary  having  ordered  issues  to 
be  adjusted,  parties  reclaimed.  Held  (after 
consultation  with  the  Second  Division)  that 
under  sec.  4  of  the  Evidence  (Scotland)  Act, 
1866,  the  question  of  the  mode  of  trial  must 
be  left  entirely  to  the  discretion  of  the  Lord 
Ordinary.  Observed  (per  Ld.  Shand)  that  the 
Lord  Ordinary  should,  in  the  exercise  of  his 
discretion,  have  complied  with  the  wishes  of 
both  parties.  Upon  a  notice  for  proof  being 
again  made,  the  Lord  Ordinary  dispensed  with 
issues  and  ordered  a  proof.  Bent  v.  N.  B.  Rly, 
Coy.,  1880,  17  S.  L.  R.  368. 

599.  Proof  or  Jury  Trial— Constmction  of 
Clause  in  Lease— Damage  by  Game— Evi- 
dence Act,  1866,  sec.  4. — The  Lord  Ordinary's 
judgment  allowing  a  proof,  in  place  of  a  jury 
trial,  in  an  action  of  damages  for  injury  caused 
by  game  which  involved  the  construction  of 
an  imusual  clause  in  a  lease,  affirmed,  with 
the  addition  of  the  words  "before  answer. '^ 
Cadzow  V.  LockhaH,  1875,  2  R  928 ;  12  S.  L.  R. 
624. 

600.  Proof  or  Jury  Trial  —  Employers' 
Liability  Act,  1880— Special  Cause.— The 
fact  that  an  action  of  damages  has  been  raised 
under  the  Employers'  Liability  Act  is  not  in 
itself  a  sufficient  cause  for  refusing  to  send  it 
to  jury  trial.  M*Avoy  v.  Young's  Paraffin  Coy, 
Ltd.,  1881,  9  R.  100 ;  19  S.  L.  R.  61. 

601.  Proof  or  Jury  Trial— Damages  for 
Personal  Injuries  —  Street  insufficiently 
Lighted— Edinburgh  Municipal  and  Police 
Act,  1879. — In  an  action  against  the  Magis- 
trates of  Edinburgh,  where  a  pursuer  averred 
that  he  had  sustained  injuries  through  a  street 
being  insufficiently  lighted,  and  the  defenders, 
while  admitting  that  the  accident  took  place 
as  alleged,  denied  liability,  and  relied  on  the 
Edinburgh  Municipal  and  Police  Act,  1879, 
the  Lord  Ordinary  approved  an  issue  for  trial 
by  jury.  The  Inner  House,  while  observing 
that  the  case  might  more  appropriately  have 
been  tried  before  a  judge,  refused  to  interfere 
with  the  discretion  exercised  by  the  Lord 
Ordinary.  Smith  v.  Ma^gistrcUes  of  Edinburgh, 
1891,  28  S.  L.  R.  637. 

602.  Proof  or  Jury  Trial— Damages  for 
Personal  Injuries— Stone-Breaking.— While 


a  heap  of  stones  on  the  side  of  a  road  were 
being  broken  for  road-metal,  a  splinter  of 
stone  struck  and  injured  a  passer-by.  He 
sued  the  road  contractor  for  damages,  and 
averred  that  the  site  of  the  heap  was  ill- 
chosen,  that  there  was  special  danger  from  the 
kind  of  stone  used,  and  from  the  proximity  of  a 
wall,  which  affected  the  flight  of  the  splinters. 
The  Lord  Ordinary  having  appointed  proof 
before  answer^  the  Court  refused  to  send  the 
case  to  trial  by  a  jury.  fVeir  v.  Inverness 
County  Council,  1891,  29  S.  L.  R.  137. 

603.  Proof  or  Jury  Trial— Damages  for 
Personal  Injuries— Discretion  of  Court- 
Special  Cause. — A  workman  who  was  a  bene- 
ficiary in  an  insurance  fund  controlled  by  his 
employers  was  killed  in  their  service.  His 
widow  raised  an  action  against  his  masters 
for  damages,  on  1st  December,  in  the  Sheriff 
Court.  This  case  was  finally  continued  for 
adjustment  till  9th  February.  On  14th 
December  the  widow,  as  executrix  -  dative, 
raised  in  the  Court  of  Session  an  action 
founded  on  the  contract  of  insurance.  The 
record  was  closed  20th  January,  and  proof 
allowed.  The  defenders  moved  for  a  remit 
of  the  Sheriff  Court  process  ob  contingentiam 
and  for  conjunction.  Remit  ordered,  con- 
junction refused.  The  pursuer  then  moved 
for  issues  to  try  the  question  of  damage. 
The  Lord  Ordinary  in  the  exercise  of  his 
discretion  held  that  there  was  special  cause 
shown,  and  ordered  proof.  M*Fadyen  v.  United 
Alkali  Coy.,  1897  (0.  H.),  4  S.  L.  T.  321. 

604.  Proof  or  Jury  Trial— Damages  for 
Personal  Injuries— Questions  of  Law  In- 
▼olyed- Injury  to  Passenger  on  Steamer- 
Effect  of  Conditions  on  Ticket  Excluding 
Liability— Form  of  Counter  Issue.— A  lady 
brought  an  action  of  damages  against  the 
owner  of  a  steamer,  averring  that  she  had 
been  (injured  when  embarking  on  board  the 
steamer  in  consequence  of  the  gangway  slip- 
ping. The  defenders  pleaded  that  any  liability 
on  their  part  for  pursuer's  injuries  was  ex- 
cluded by  the  conditions  on  the  ticket  issued 
to  and  accepted  of  by  the  pursuer,  and  moved 
for  a  proof  in  lieu  of  a  jury  trial,  on  the  ground 
that  this  plea  raised  difficult  questions  render- 
ing the  case  unsuitable  for  trial  before  a  jury. 
Held  that  the  case  must  go  to  a  jury,  and  form 
of  counter-issue  approved.  Grieve  v.  The  Turbine 
Steamers,  Ltd.,  1903  (0.  H.),  11  S.  L.  T.  379. 

605.  Proof  or  Jury  Trial— Damages  by 
Negligent  Blasting— Discretion  of  Lord 
Ordinary. — The  Court,  refusing  to  interfere 
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with  the  Lord  Ordinary's  exercise  of  Ms  dis- 
cretion, approved  of  an  issue  to  try  a  question 
of  negligence  arising  from  the  use  of  blasting 
in  the  vicinity  of  a  building  which  was  said 
to  have  been  injured  by  the  shock  of  the 
explosion.  Held  that  "by  the  fault  of  the 
defenders"  must  be  inserted  in  the  issue. 
Edif^urgh  lily.  Access  and  Property  Coy,  v. 
Hitchie  dk  Coy,,  1903,  5  F.  299 ;  40  S.  L.  R. 
244 ;  10  S.  L.  T.  522. 

606.  Ptoof  or  Jury  Trial— Nuisance— 
Locomotiye— Locomotiye  Act,  1865,  sec.  12. 
— Under  sec.  12  of  the  Locomotive  Act,  1865, 
nuisance  may  found  an  action  for  damages 
apart  from  fault ;  and  an  action  for  damages 
resulting  from  a  nuisance  constituted  by  a 
locomotive  on  a  highway  held  to  be  appropriate 
for  jury  trial  Hay  v.  Leslie,  1896  (0.  H.),  4 
S.  L.  T.  124. 

607.  Ptoof  or  Jury  Trial— Biver—PoUu- 
tioiL — Proof  before  answer,  in  place  of  jury 
trial,  allowed  in  an  action  for  declarator  and 
interdict  to  prevent  the  pollution  of  a  river 
by  pumpings  from  mineral  workings,  where  a 
question  of  law  as  to  the  rights  of  mineral 
tenants  was  involved.  White,  dsc,  v.  IMxon, 
1875,  2  R  904. 

608.  Proof  or  Jury  Trial— PoUation  of 
BlTer.— Jury  trial  is  the  appropriate  form 
of  trial  for  an  action  of  declarator  and  inter- 
dict against  pollution  of  a  river,  unless  there 
be  a  speciality  rendering  jury  trial  unsuitable. 
Hume  v.  Y(mng,  Trotter  <fc  Coy.,  1875, 2  R.  338  ; 

12  S.  L.  R  242. 

609.  Proof  or  Jury  Trial— Sedaction  and 
Aliment  —  "  Ganse  Shown."  —  Action  for 
damages  for  seduction  and  for  payment  of 
aliment  for  an  illegitimate  child  sent  for  trial 
by  jury,  where  no  special  as  distinct  from 
general  cause  was  shown  why  the  case  should 
go  to  proof.  Trotter  v.  Happer,  1888,  16  R 
141 ;  26  8.  L.  R  79. 

610.  Proof  or  Jury  Trial— Reduction  of 
Wt]1 — inci^iacity. — ^Actions  of  reduction  of 
testamentary  settlements  on  the  ground  of 
incapacity  of  the  maker,  or  of  facility  and 
circumvention,  &c.,  will  be  tried  by  a  jury, 
unless  special  cause  be  shown  to  have  them 
tried  by  a  judge.     Clark  v.  Young,  dx,,  1885, 

13  R  313 ;  23  S.  L.  R  205. 

611.  Proof  or  Jury  Trial— Reduction  of 
WiU— Forgery. — The  question  being  whether 
an  alleged  will  was  a  forgery,  the  Lord  Ordi- 


nary allowed  a  proof,  holding  that  this  type 
of  action  seemed  to  be  excluded  from  the 
enumeration  of  causes  reserved  for  trial  by 
jury.  Campbell's  Trs,  v.  Lloyd,  1897  (O.  H.), 
5  S.  L.  T.  73. 

612.  Proof  or  Jury  Trial— Reduction  of 
Will — Impetration. — It  is  a  question  of  dis- 
cretion, in  the  first  place,  of  the  Lord  Ordinary 
whether  an  action  for  reduction  of  a  will,  on 
the  ground  of  impetration,  should  be  tried 
by  jury  or  sent  to  proof.  The  Court  will  not 
readily  interfere  with  the  Lord  Ordinary  in 
the  exercise  of  his  discretion.  Weir  v.  Grace, 
1898,  25  R  739 ;  35  S.  L.  R.  566 ;  6  S.  L.  T. 
247. 

613.  Proof  or  Jury  Trial— Reduction  of 
Will — Insanity. — An  action  for  the  reduction 
of  a  will,  on  the  ground  of  insanity,  must  be 
tried  by  jury.  Hope  v.  Hope's  Trs,,  1898,  6 
S.  L.  T.  164,  238. 

614.  Proof  or  Jury  Trial  —  Reduction 
of  Will— Incapacity— Discretion  of  Lord 
Ordinary. — In  an  action  for  reduction  of  a 
will,  on  grounds  of  incapacity,  essential  error, 
fraud,  and  undue  influence,  the  Lord  Ordinary 
allowed  a  proof.  The  Court  refused  to  inter- 
fere with  this  exercise  of  his  discretion.  Feam 
V.  Cowpar,  1899,  1  F.  751 ;  36  S.  L.  R.  593. 

615.  Proof  or  Jury  Trial— Reduction  of 
Deed— Essential  Error— Discretion  of  Lord 
Ordinary. — Lords  Ordinary  have  a  wide  dis- 
cretion in  fixing  whether  a  cause  shall  be 
tried  by  jury  or  go  to  proof.  Where  the  Lord 
Ordinary  ordered  issues  to  try  the  pursuer's 
right  to  reduce  a  deed  said  to  have  been 
granted  by  her  when  under  essential  error, 
the  Court  refused  to  interfere.  M'Caig  v. 
Glasgow  University  Court,  1904,  6  F.  918;  41 
S.  L.  R700;  12  S.  L.  T.  174. 

616.  Proof  or  Jury  Trial— Reduction  of 
Promissory  Note  —  Induced  Error.  —  An 
action  of  reduction  of  a  promissory  note  on  the 
groimd  of  essential  error  induced  by  the  de- 
fender sent  to  jury  trial  Watson  v.  Caledonian 
Bankitig  C(yy,,  1904  (0.  H.),  11  S.  L.  T.  550. 

617.  Ptoof  or  Jury  Trial— Reduction— 
Decree-Arbitral — Corruption.— The  pursuer 
of  a  reduction  of  a  decree-arbitral  averred  that 
the  arbiters  had  refused  him  a  hearing  upon 
various  points  connected  with  the  case,  and  had 
taken  certain  evidence  outwith  his  presence^ 
and  had  determined  by  lot  various  points  on 
which  they  had  differed.    He  pleaded  that 
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these  acts  and  omissions  amounted  in  law  to 
corruption.  He  moved  for  a  jury  trial.  Held 
that  the  mode  of  trial  being  in  the  discretion 
of  the  Court,  and  the  question  for  decision 
depending  on  the  legal  import  of  the  facts 
which  might  be  proved,  the  case  ought  to 
be  sent  to  proof  before  the  Lord  Ordinary. 
Thomson  v.  Munro,  1882,  20  S.  L.  R.  16. 

618.  Proof  or  Jury  Trial— Beduction— 
Trust-Deed  —  Insanity. — A  testator  died, 
leaving  two  trust-dispositions  and  settlements. 
In  the  first  he  left  his  whole  means  and  estate 
among  four  foreign  mission  agencies;  in  the 
second  he  revoked  the  first  and  left  his  whole 
means  and  estate  to  the  Mildmay  Mission  to 
the  Jews.  An  action  of  reduction  of  both  deeds 
was  raised  by  a  niece  of  the  testator  as  one 
of  his  next-of-kin,  on  the  ground  that  he  was 
not  of  sound  disposing  mind  when  he  executed 
the  said  deeds.  The  defenders  moved  that 
the  case  should  be  tried  by  proof  before  a 
judge,  because  (1)  the  matter  was  complex; 
(2)  there  was  always  a  prejudice  in  the  mind 
of  a  jury  against  the  estate  of  a  testator  being 
left  to  a  mission  such  as  this  ;  and  (3)  because 
a  large  part  of  the  evidence  would  have  to  be 
taken  on  commission  in  India.  Held  that  no 
special  cause  had  been  shown  for  not  following 
the  ordinary  practice  of  sending  such  a  case 
for  trial  by  jury.  Bovman  v.  Mackinnon  and 
Others,  1893,  30  S.  L.  R.  414. 

619.  Proof  or  Jury  Trial— Public  Right 
of  Way  —  Newspaper  Discussions.  —  The 
Court  ordered  an  action  of  declarator  of  a 
right  of  way  to  be  tried  by  proof  before  a 
judge  in  respect  (1)  of  complicated  questions 
raised,  and  (2)  of  prejudice  arising  from  news- 
paper discussions  to  which  the  pursuer  had 
contributed.  Blair  v.  Macfie,  1884, 11  R.  616 ; 
21  S.  L.  R.  349. 

620.  Proof  or  Jury  Trial— Public  Right 
of  Way  —  Newspaper  Discussion.  —  The 

Court  ordered  an  action  of  declarator  of 
public  right  of  way  to  be  tried  by  a  judge 
without  a  jury  in  respect  that  the  alleged 
right  of  way  had  been  discussed  in  corre- 
spondence in  the  Scotsman,  and  had  been  the 
subject  of  a  report  by  the  Scottish  Rights  of 
Way  Society  to  its  members.  Scottish  Rights 
of  Way  and  Recreation  Society  v.  Macpherson, 
1886,  14  R  7 ;  24  S.  L.  R.  13. 

621.  Proof  or  Jury  Trial— Right  of  Way. 

— Held  that  a  judge  and  not  a  jury  should 
try  a  question  of  right  of  way,  where  the  road 
claimed  passed  through  the  lands  of  several 


adjacent  proprietors,  but  action  had  been 
taken  by  only  one.  Fraser  Tytler's  Trs.  v. 
MUton,  1890,  17  R.  670 ;  27  S.  L.  R.  533.  [Of. 
No.  624.] 

622.  Proof  or  Jury  Trial— Public  Right 
of  Way— Question  of  Law. — An  action  of 
declarator  of  right  of  way  involved  a  ques- 
tion as  to  the  quality  and  degree  of  pub- 
licity attaching  to  a  churchyard.  The  Lord 
Ordinary  ordered  proof  before  answer.  Annan 
D.  a  V.  Fergusaon,  1899  (O.  H.),  6  S.  L.  T.  260. 

623.  Proof  or  Jury  Trial— Right  of  Way. 

— The  rule  is  that  questions  of  right  of  way 
shall  be  tried  by  jury.  The  pursuer  of  a 
declarator  that  no  right  of  way  existed  over 
his  estate  moved  for  proof,  on  the  ground 
that  the  public  mind  had  been  inflamed 
against  him  by  speeches  and  writings  in  the 
public  prints  inspired  by  the  defenders.  The 
Court,  having  examined  various  writings  which 
the  pursuer  produced  in  support  of  his  motion, 
held  that  the  publications  complained  of  were 
not  calculated  to  have  a  prejudicial  efifect  on 
the  pursuer's  cause,  and  ordered  issues.  Hope 
V.  Gemmelly  1898,  25  R.  678  ;  35  S.  L.  R  528  ; 
5  S.  L.  T.  344. 

624.  Proof  or  Jury  Trial— Public  Bight 
of  Way. — One  of  several  proprietors  of  ad- 
joining lands,  over  all  of  which  an  alleged  right 
of  way  ran,  brought  an  action  of  declarator 
against  certain  members  of  the  public  that 
his  lands  were  free  of  any  right  of  way,  and 
for  interdict.  Held  that  there  was  special 
cause  why  the  case  should  be  tried  before  a 
judge  and  not  by  jury,  in  respect  that  the 
interests  of  the  proprietors  who  were  not 
parties  to  the  cause  raised  delicate  questions 
which  would  be  best  cared  for  by  the  allow- 
ance of  a  proof.  Nairn  v.  Speedie  and  Others, 
1899,  1  F.  635  ;  36  S.  L.  R  501  ;  6  S.  L.  T. 
358.  Of.  Kinross  C.  C,  v.  Archibald,  1 900  (0.  H.), 
7  S.  L.  T.  305. 

625.  Proof  or  Jury  Trial— Servitude.— 
The  Court  ordered  to  be  tried  by  jury  an 
action  of  declarator  of  right  to  a  servitude 
road.  Malcolm  v.  Lh^d,  1885^  12  R  843;  22 
S.  L.  R.  554. 

626.  Proof  or  Jury  Trial— Slander  — 
Difficulty  of  Adjusting  Issues.— The  Court, 
finding  difficulty  in  adjusting  the  terms  of  a 
counter  issue,  so  that  it  should  exactly  meet 
the  issue,  remitted  to  one  of  their  number  to 
take  proof.  McQuillan  v.  Glasgow  Daily  Mail, 
1902,  9  S.  L.  T.  393. 
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627.  Proving  the  Tenor— Bond— -Oasos 
amissionis.  —  Where  a  creditor  brings  an 
action  of  proving  of  the  tenor  of  his  docu- 
ment of  debt,  he  must  show  that  it  has  been 
lost  or  destroyed  in  circumstances  which  pre- 
clude the  idea  of  extinction  of  the  debt. 
BrodU  V.  Brodie,  1901,  4  F.  132 ;  39  S.  L.  R. 
88;  9S.  L.T.  231. 

628.  Proving  of  the  Tenor— Contract  re- 
duced to  Writing— Writing  lost.— Where  a 
party  rests  his  title  on  a  written  contract 
which  has  been  lost,  he  must  prove  the  tenor ; 
but  where  he  is  suing  for  a  breach  of  contract, 
he  may  incidentally  prove  its  nature,  it  having 
been  reduced  to  writing  which  has  been 
lost.  SieeU  v.  Law,  1895  (O.  H.),  3  S.  L.  T. 
190. 

629.  Proving  the  Tenor— Disposition  of 
Heritage  —  Casns  amissionis. — The  pursuer 
of  an  action  of  proving  of  the  tenor  of  a  dis- 
position of  heritable  property  in  his  favour 
by  Baxter,  dated  1812,  proved  that  in  a  dis- 
position of  other  subjects,  dated  1816,  by 
Baxter,  these  latter  were  described  as  **  im- 
mediately above  that  shop  sold  by  me  to  [the 
pursuer],"  and  that  it  was  therein  stated 
"  that  the  whole  writings  of  the  said  subject 
were  delivered  by  me  to  the  said  [pursuer]." 
The  pursuer  had  possessed  the  subjects  since 
1812.  The  casus  amisnonis  was  not  clearly 
proved,  nor  any  clauses  of  the  supposed 
deed.  There  were  no  adminicles.  The  Court 
ditniissed  the  action.  The  Incorporation  of 
Skinners  and  Furriers  v.  Baxter,  1897,  24  B. 
744 ;  34  S.  L.  B.  546 ;  4  S.  L.  T.  362. 

630.  Proving  the  Tenor— Disposition  of 
Heritage— Casus  amissionis  —  Adminicles. 
— The  Court  granted  a  decree  of  proving  the 
tenor  of  a  disposition  of  lands  made  in  1842, 
and  of  the  sasine  following  thereon,  on 
the  production  of  an  extract  of  the  sasine, 
although  the  ccuus  amissionis  was  not  proved, 
but  only  that  the  disposition  had  been  lost. 
PoU^^  V.  Joae^  Heir,  1899, 1  F.  394 ;  36  S.  L.  B. 
292 ;  6  S.  L.  T.  287. 

631.  Proving  the  Tenor— Marriage-Con- 
tract—Casns  amissionis— Effect  of  Decree. 
— A  decree  in  an  action  of  proving  of  the  tenor 
of  a  deed  leaves  untouched  all  objections  to 
its  validity.  Held  that  the  casus  amissionis 
of  a  marriage-contract  had  been  proved  where 
the  pursuer  proved  that  the  spouses  had 
destroyed  it  by  mutual  consent.  Smith  v. 
Smith*s  Trs,,  1904,  6  F.  775 ;  41  S.  L.  B.  592 ; 
12  a  L.  T.  99. 


632.  Proving  the  Tenor— Marriage-Con- 
tract —  Casus  amissionis.  —  Held  that  a 
special  casiis  amissionis  must  be  proved  to 
establish  that  a  husband  had  not  intention- 
ally destroyed  a  marriage-contract  which  was 
to  benefit  himself  alone.  Smith  v.  Ferguson, 
1882,  9  B.  866 ;  19  S.  L.  R  631.  (Donald  v. 
Kirkaldy  (1787),  M.  15831;  affirmed  (1788), 
3  Pat.  App.  lOb  follouped.) 

633.  Proving  the  Tenor— Public  Becord 
— niegibility  of  Word. — Held  competent  to 
raise  an  action  of  proving  the  tenor  of  a 
valuation  of  teinds  in  order  to  supply  an 
illegible  word.  Duke  of  AthoU,  1880,  7  B. 
1195  ;  17  S.  L.  B.  804. 

634.  Proving  the  Tenor  —  Teinds  —  De- 
crees of  Valuation  —  Casus  amissionis  — 
Adminicles.  —  In  an  action  to  prove  the 
tenor  of  two  decrees  of  valuation  the  ad- 
minicles produced  were  certain  documents 
preserved  in  the  Teind  Office  and  in  the 
department  of  the  Lord  Clerk  Begister.  The 
casus  amissionis  averred  was  loss  in  a  ship- 
wreck in  1660  or  in  a  fire  in  1700.  The 
Court  sustained  the  adminicles  as  sufficient 
for  proving  the  tenor,  and  found  the  casv^ 
amissionis  and  tenor  proved.  Earl  of  Wemyss 
V.  Duke  ofBuccleuch,  dx.,  1883,  10  B.  1084. 

635.  Proving  the  Tenor— Will— Revoca- 
tion-Casus  amissionis  —  Parole  Proof  — 
Presumption.  —  An  action  was  brought  by 
beneficiaries  to  prove  the  tenor  of  a  trust- 
disposition  and  settlement.  It  was  admitted 
that  it  had  been  executed,  and  the  draft  was 
produced.  In  defence  it  was  averred  that  the 
deed  had  been  destroyed  on  the  instructions  of 
the  testator  before  his  death.  The  Court  allowed 
a  proof  fTout  dejure.  Observed  {per  Ld.  Young), 
"  When  it  is  shown  that  a  man  duly  executed 
a  will  and  had  it  at  one  time  in  his  custody, 
and  it  is  not  forthcoming  at  his  death,  the 
legal  presumption  in  the  absence  of  evidence 
to  the  contrary  is  that  he  destroyed  it  animo 
revocandiy  Bonthrone,  <fcc.  v.  Ireland,  dbc,  1883, 
10  B.  779 ;  20  S.  L.  B.  516. 

636.  Proving  the  Tenor— Will— Parole 
Evidence. — Where  the  ca^us  amissionis  of  a 
testamentary  deed  was  its  wilful  destruction 
by  a  beneficiary,  the  Court  held  the  tenor 
proved  by  parole  evidence  alone.  Leckie,  dec, 
V.  Leckie,  dec.,  1884,  11  B.  1088 ;  21  S.  L.  B. 
737. 

637.  Proving  the  Tenor— Will  Destroyed 
by  Testator  while  Insane. — In  an  action 
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brought  to  prove  the  tenor  of  a  will,  the 
Court  being  satisfied  on  the  evidence  that 
the  deceased  had  executed  the  will,  of  which 
a  draft  was  produced,  when  of  sound  mind, 
that  he  had  subsequently  destroyed  it  while 
insane,  and  that  he  had  never  afterwards  re- 
covered his  sanity,  granted  decree  of  proving 
the  tenor.  Wotherspoon  aiid  (JtherSy  1895,  32 
S.  L.  R.  324. 

638.  Proving  the  Tenor^-Glaiin  of  Dam- 
ages Founded  npon  Letter  not  Produced.— 

In  an  action  of  damages,  brought  at  an  in- 
terval of  seven  years,  for  wrongous  appre- 
hension, the  pursuer  averred  that  he  had  been 
imprisoned  on  a  bill  notwithstanding  a  letter 
of  protection  from  the  defender.  This  letter 
was  not  produced,  and  was  alleged  to  be  miss- 
ing. Held  that  there  was  no  relevant  ground 
of  action,  there  being  nothing  specific  on 
record  as  to  the  missing  document.  Observed 
that  an  action  of  proving  the  tenor  is  an 
essential  preliminary  to  any  action  on  a  lost 
document.  Gordon  v.  Robertson^  1873, 11  S.  L.  R. 
35. 

639.  Pursuer — Sist  of  New  Pursuer  — 
Consent  of  Defender.  —  The  defender's 
consent  is  required  to  the  sisting  of  a  new 
pursuer.  MorUon  v.  Gowans,  1873,  1  R.  116; 
11  S.  L.  R.  27. 

640.  Pursuer  — Sist  of  New  Pursuer  — 
Judicial   Factor  —  Competency.  —  One  of 

three  trustees  sued  another,  the  third  declin- 
ing to  be  a  pursuer.  Thereafter  a  judicial 
factor  was  appointed  on  the  trust-estate.  On 
an  application  by  the  factor  to  be  sisted  as 
pursuer  in  room  of  the  original  pursuer,  the 
defender  objecting,  he  was  sisted  as  a  con- 
curring pursuer,  without  prejudice  to  the 
defender's  plea  of  incompetency.  Morison  v. 
Gormns,  1873,  1  R.  116  ;  11  S.  L.  R.  27. 

641.  Pursuer— Sist  of  Assignee  as  Pursuer 
—Action  on  Bond— Assignation  of  Bond 
pendente  lite. — A  party  in  right  of  a  bond 
raised  an  action  against  the  debtors,  and 
during  the  course  of  the  action  assigned  her 
rights  to  her  husband,  who  then  moved  to  be 
sisted  as  pursuer  in  the  action.  Held  that  he 
was  entitled  to  be  sisted  under  reservation  of 
all  questions  as  to  the  liability  of  the  original 
pursuer  for  expenses,  and  reserving  also  all 
questions  as  to  the  effect  of  the  assignation 
upon  the  pleas  of  parties.  Parker  v.  Welsh, 
1894  (O.  H.),  2  S.  L.  T.  122. 

642.  Pursuer— Sist  of  New  Pursuer  — 
Dominus   litis  —  Disclaimer  by  Nominal 


Pursuer  —  Title  to  Continue  Action.  — 
Where  the  nominal  pursuer  disclaims  or  fails 
to  adopt  an  action  which  he  did  not  originally 
authorise,  it  is  not  competent  to  sist  the  true 
dominiLS  litis  and  allow  him  to  carry  on  the 
action  alone.  Ferguson^  Davidson  &  Coy,  v. 
Paterson  and  Bobbie,  1898, 1  F.  227 ;  36  S.  L.  R. 
153;  6  S.  L.  T.  219.  Gordon  v.  Purves,  1903, 
11  S.  L.  T.  38. 

643.  Pursuer- Sist  of  Original  Pursuer's 
Representative— Minute  of  Sist— Act  1693, 
c.  15 — Transference. — An  assignee  of  the 
representative  of  a  deceased  pursuer  allowed 
to  sist  himself  as  pursuer  by  minute,  although 
the  representative  had  not  made  up  a  title  to 
his  ancestor's  process.  Feam  v.  Cofcpar,  1899 
(O.  H.),  7  S.  L.  T.  68. 

644.  Pursuer— Sist  of  New  Pursuer  — 
Transfer  of  Property  pending  Litigation 
about  it. — Property  which  formed  the  sub- 
ject of  litigation  was  transferred  by  the 
pursuer  to  a  third  party.  The  Kord  Ordinary 
sisted  the  third  party  as  pursuer  in  the  action. 
Mavor  v.  Aberdeen  Educational  Trust,  1902 
(O.  H.),  10  S.  L.  T.  156. 

645.  Pursuers— Accumulation  of— Defen- 
ders—Accumulation  of — Interdict.— i/«^ 
that  in  a  case  of  nuisance  the  several  sufferers 
may  combine  and  bring  a  joint  action  against 
the  several  authors  of  the  nuisance,  asking 
declarator  and  interdict,  but  not  damages. 
Cowan  dk  Sons  v.  Duke  of  Buccleuch,  dx.,  1876, 2 
App.  Ca.  344  ;  4  R  (H.  L.)  14 ;  14  S.  L.  R  189. 

646.  Pursuers— Accumulation  of— Separ- 
ate Grounds  of  Action.— It  is  not  competent 
in  one  action  to  sue  for  damages  for  separate 
wrongs  sustained  by  separate  persons.  Smyth 
V.  Muir,  1891,  19  R  81 ;  29  S.  L.  R  94. 
Ballantyne  v.  BaUantyn^s  Trs.,  1897  (O.  H.),  4 
S.  L.  T.  337. 

647.  Pursuers— Accumulation  of— Separ- 
ate Wrongs. — Two  gentlemen  who  had  been 
forcibly  ejected  from  a  supper  and  dance 
raised  an  action  against  their  assailants  for 
payment  of  £100  to  each  of  them.  HeUl  that 
the  action  was  competent.  Black  v.  Fraser, 
1900  (O.  H.),  8  S.  L.  T-  225. 

648.  Pursuers— Accumulation  of— Separ- 
ate Claims. — Claims  for  damages  caused  by 
one  wrongful  act  may  be  put  forward  by  more 
than  one  person  in  the  same  action.  Mitchell 
V.  Grierson,  1894,  21  R.  367 ;  31  S.  L.  R  301 ; 
1  S.  L.  T.  448. 
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649.  PoTBTier  —  "  Oonsent  and  Concur- 
lence  " — Effect  ol — Held  that  the  "  consent 
and  concurrence"  of  the  superior  did  not 
confer  a  title  to  sue  on  a  f euar  who  had  other- 
wise no  title  to  enforce  obligations  against 
co-feuars.  Observed  (per  Ld.  Watson)  that  a 
person  who  has  no  right  or  title  whatever 
cannot  sue  an  action  by  obtaining  the  consent 
and  concurrence  of  the  party  to  whom  alone 
such  right  or  title  belongs.  Observed  {per 
Ld.  Watson)  that  sec.  29  of  the  Court  of 
Session  Act,  1868,  does  not  warrant  the 
importation  of  new  parties  into  a  litigation. 
Hislop  V.  MacRUcki^s  Trs.,  1881,  6  A.  C.  560; 
8  R.  (H.  L.)  95  ;  19  S.  L.  R.  571. 

650.  Panmer — Goncnrring  Ptmuer.  —  A 
concurring  pursuer  has  no  locus  to  take  an 
active  part  in  the  conduct  of  the  case.  Mar- 
tin V.  Lindsay,  1894,  21  R.  759. 

651.  Prmmer  —  Husband  and  Wife  — 
Action  at  instance  of  Wife  witkont  Hns- 
band's  Ck)n8ent— Gniator  ad  litem.— Where 
a  married  woman  was  living  apart  from  her 
huaband  and  he  refused  to  give  his  consent  to 
an  action  at  the  instance  of  the  wife,  held  that 
the  action  might  proceed  in  the  wife's  name 
alone  and  that  it  was  not  necessary  to  appoint 
a  curator  ad  litem.  Smith  v.  TumbuU,  1894 
(O.  H.),  2  S.  L.  T.  354. 

652.  Pnrsners— Joint  Action  by  Parents 
for  Reparation— Parent  and  Child.— -A  joint 
action  at  the  instance  of  a  father  and  mother 
for  reparation  for  the  death  of  their  child 
dismissed  as  incompetent,  the  mother  having 
no  title  to  sue  while  her  husband  was  alive. 
Bell  V.  Laing,  1896  (O.  H.),  4  S.  L.  T.  166. 

653.  Porsner— Title  to  Sne  — One  of 
seyeral  Parties  to  Agreement.— Where  there 
are  several  parties  to  an  agreement,  the  con- 
currence of  all  of  them  is  necessary  in  an 
action  founded  upon  it.  Detrick  th  Webster 
V.  Laing's  Patent  Overhead  Handstiteh  Sewing 
Machine  Cay.  Ltd.,  1885, 12  R  416 ;  22  S.  L.  R. 
312. 

654.  Pursuer  —  Title  —  Title  acquired 
after  Action  raised.  —  Pursuers  must  be 
in  titulo  at  the  date  of  raising  their  actions. 
A  subsequent  assignation  of  right  will  not 
core  a  radical  defect.  Symington  v.  Campbell, 
1894,  21  R.  434;  31  S.  L.  R  372;  1  S.  L.  T. 
47a 

656.  Pursuer  —  Title — Loss  of— Proving 
tlie  Tenor. — Held  that  a  proving  of  the  tenor 


was  necessary  before  a  pursuer  could  proceed 
with  an  action,  his  title  to  pursue  wliich  de- 
pended on  deeds  which  he  could  not  recover. 
Shaw  V.  Shaw's  Trs.,  1876, 3  R.  813  ;  13  S.  L.  R. 
526. 

656.  RaTiking  and  Sale— Bond  and  Dis- 
position in  Security— Competency— Act 
1681,  c.  17. — Held  that  the  action  of  ranking 
and  sale  is  still  competent  where  the  power 
of  sale  under  a  bond  and  disposition  in  security 
cannot  be  carried  out.  Cannon^s  Trs.  v.  Lake 
(0.  H.),  1883,  21  S.  L.  R.  101. 

657.  Reclaiming  Note  —  Signature  of 
Oounsel.  —  A  reclaiming  note  should  be 
signed  by  counsel.  Hav^  v.  Donaldson , 
1899,  2  F.  95 ;  37  S.  L.  R.  70;  7  S.  L.  T.  219. 
But  where  a  party  conducting  his  own  case 
explained  to  the  Court  that  he  was  unable  to 
procure  counsePs  signature,  the  Court  allowed 
him  to  sign  it  himself.  Brovm  v.  Whyte,  1900, 
2  F.  1039 ;  37  S.  L.  R.  784 ;  8  S.  L.  T.  89. 
Davies  v.  Davies,  1901,  4  F.  3  ;  39  S.  L.  R.  4. 

658.  Reclaiming  Note  —  Competency  — 
Bankruptcy  —  Sequestration  —  Court  of 
Session  Act,  1868. — The  provisions  of  the 
Court  of  Session  Act,  1868,  are  not  applicable 
to  reclaiming  notes  presented  in  the  course 
of  a  sequestration.  M^George  v.  M^George's 
Creditors,  1887,  14  R.  841  ;  24  S.  L.  R  606. 

659.  Reclaiming  Note— Failure  of  Pur- 
suer to  find  Caution  for  Expenses.— The 
Lord  Ordinary  having  assoilzied  the  defenders 
in  an  action  at  the  instance  of  a  1)ankrupt 
pursuer,  on  the  ground  that  he  had  failed  to 
find  caution  for  expenses,  although  ordained 
so  to  do,  and  after  repeated  opportunities 
given  for  so  doing,  the  pursuer  reclaimed. 
The  Court,  in  Single  Bills,  refused  the  re- 
claiming note.  MacdougaU  v.  Cunniiigham 
and  Others,  1901,  9  S.  L.  T.  100. 

660.  Reclaiming  Note— Failure  to  send 
Opponent  Copies — Judicature  Act,  1825, 
sec.  18. — The  Judicature  Act,  1825,  sea  18, 
makes  it  a  condition  of  reclaiming  that  notice 
of  the  reclaiming  note,  along  with  six  copies, 
be  sent  within  the  reclaiming  days  to  the 
opposite  side.  Held  that  this  provision  was 
directory;  and  a  reclaimer's  failure  to  give 
notice  or  send  prints  till  after  the  case  had 
been  sent  to  the  roll  held  not  a  ground  for 
dismissing  the  note,  no  prejudice  having  been 
suffered  by  the  respondent.  Allan* s  Trs.  v. 
Allan  db  Sons,  1891,  19  R.  15  ;  29  S.  L.  R. 
180. 
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661.  Reclaiming  Note— Previous  Inter- 
locators — Beference  to  Oath— Court  of 
Session  Act,  1868,  sec.  52. — A  reclaiming 
note  against  an  interlocutor  referring  the 
subject-matter  of  the  suit  to  the  party's  writ 
or  oath  does  not  throw  open  to  review  all 
previous  interlocutors  in  the  cause.  Saicers 
V.  Clark,  1892,  19  R  1090  ;  29  S.  L.  R  738. 

662.  Beclaiming  Note  — Several  Defen- 
ders—Some not  Reclaiming. —Defenders 
who  did  not  reclaim  held  entitled  to  take 
advantage  of  a  reclaiming  note  by  defenders 
who  did.  Stirling  MaxweWs  Exrs,  v.  Chrant, 
1886,  13  R  854. 

663.  Reclaiming  Note— Adversary's  used 
re  Expenses. — A  respondent  may  insist  in 
his  adversary's  reclaiming  note  in  order  to 
submit  the  Lord  Ordinary's  findings  as  to 
expenses  to  review.  Bonner's  Trustee  v.  Bonner, 
1902,  4  F.  429;  39  S.  L.  R  632;  9  S.  L.  T. 
361. 

664.  Reclaiming  Note  —  Competency  — 
Interlocutor  pronounced  on  Reclaimer's 
Motion. — No  one  may  reclaim  against  an 
interlocutor  pronounced  on  his  own  motion. 
The  object  here  was  to  submit  prior  in- 
terlocutors to  review.  Watson  v.  Russell, 
1894,  21  R  433 ;  31  a  L.  R.  362 ;  1  S.  L.  T. 
478. 

665.  Reclaiming  Note  —  Competency  — 
Auditor's  Report. — An  interlocutor  which 
merely  approves  of  the  auditor's  report  (to 
which  no  objections  have  been  lodged)  and 
decerns  for  the  taxed  amount  of  expenses  is 
not  subject  to  review.  Stirling  MaxwelVs  Trs. 
V.  Kirkintilloch  Police  Commrs.,  1883,  11  R.  1 ; 
21  S.  L.  R.  1. 

666.  Reclaiming  Note  —  Competency  — 
Auditor's  Report.  —  A  reclaiming  note 
against  an  interlocutor  approving  the  audi- 
tor's report,  and  decerning  for  the  sum 
brought  out  as  expenses,  is  competent  where 
a  question  of  taxation  is  raised  ex  facie  of  the 
auditor's  report  although  no  written  objec- 
tions have  been  lodged.  Innes  v.  M* Donald, 
1899,  1  F.  380;  36  S.  L.  R  284  ;  6  S.  L.  T. 
273. 

667.  Reclaiming  Note  —  Competency — 
Auditor's  Report.  —  Where  the  reclaimer 
averred  that  a  Lord  Ordinary  had,  ultra  vires, 
approved  of  the  auditor's  report,  and  granted 
decree  for  expenses,  the  Court  held  review  by 
way  of  reclaiming  note  competent.     Crichton 


Bros.  V.  Criditon,  1901,  4  F.  271 ;  39  S.  L.  R 
165 ;  8  S.  L.  T.  267. 

668.  Reclaiming  Note  —  Allowance  of 
Proof —  Diligence.— Ld.  Stormonth-Darling 
allowed  proof  at  large  on  a  record  which  Ld. 
Kyllachy  thought  contained  much  irrelevant 
matter.  The  case  was  transferred  to  Ld 
Kyllachy's  Court ;  and,  a  diligence  to  recover 
documents  being  presented  which  was  within 
the  record,  his  Lordship  refused  the  diligence, 
and  granted  leave  to  reclaim  ;  his  Lordship's 
hope  being  to  have  the  allowance  of  proof 
restricted.  The  pursuer  reclaimed,  but  neither 
party  moved  the  Court  to  review  the  inter- 
locutor allowing  proof.  The  Court  declined 
to  consider  the  question  of  relevancy,  recalled 
the  Lord  Ordinary's  interlocutor,  and  remitted 
to  him  to  adjust  a  specification.  Duke  of 
Hamilton's  Trs.  v.  TVoodside  Coal  C(yy.,  1897,  24 
R  294  ;  34  S.  L.  R  267  ;  4  S.  L.  T.  241. 

669.  Reclaiming  Note  — Competency— 
Allowance  of  Proof — Renewing  Order 
for  Proof— Court  of  Session  Act,  1868,  sec. 
28— A.  S.  lOth  March  1870,  sees.  1,  2.— 
An  interlocutor  renewing  an  order  for  proof 
held  to  be  an  allowance  of  proof,  and  reclaim- 
able  within  six  days  without  leave.  Clark  v. 
McAllister,  1876,  3  R.  780. 

670.  Reclaiming  Note  —  Competency — 
Allowance  of  Proof— Approval  of  Issues— 
A.  8.  10th  March  1870,  sees.  1  (subsec  5) 
and  2— Court  of  Session  Act,  1868^  sec.  2a 
— A  Lord  Ordinary  pronounced  an  inter- 
locutor approving  of  issues  for  the  trial  of 
a  cause,  but  neither  deciding  whether  it  was 
to  be  tried  before  him  or  a  jury  nor  fixing 
a  day  of  trial.  Held  reclaimable  within  six 
days  without  leave.  Mcuon  v.  Stevxirt,  1877, 
4  R  613. 

67L  Reclaiming  Note  —  Competency  — 
Allowance  of  Proof  —  Court  of  Session 
Act,  1868,  sees.  28,  54— A.  S.  10th  March 
1870,  sec.  2. — The  Lord  Ordinary  repelled  a 
preliminary  plea  and  appointed  the  pursuer 
to  lodge  an  issue.  Held  that  this  imported 
an  allowance  of  proof,  and  therefore  was 
reclaimable  within  six  days,  without  leave. 
Little  V.  N.  B.  Ely.  Coy,,  1877,  4  R  980;  14 
S.  L.  R  608.    [Cf  No.  673  infra.] 

672.  Reclaiming  Note  —  Competency  — 
Allowance  of  Proof— Remit.— When  a  Lord 
Ordinary  orders  a  remit  by  way  of  proof  in  a 
cause,  a  reclaiming  note  is  competent  within 
six  days.     Quin  v.  Gardner  d;  Sons^  1888,  16  R. 
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776 ;  25  S.  L.  R.  577.  See  contra,  Edinburgh 
Northern  Tramway  Coy.  v.  Mann,  1894,  21  R 
930;  31  S.  L.  R.  774;  2  S.  L.  T.  118. 

673.  Beclaiming  Note  —  Competency  — 
Allowance  of  Proof— Adjustment  of  Issues. 
— Reclaiming  note  against  the  Lord  Ordinary's 
interlocutor  closing  the  record  and  appoint- 
ing a  day  for  the  adjustment  of  issues  refused. 
Brown  v.  Virtue  «t  Coy.  Ltd.,  1889,  16  R.  987 ; 
26  S.  L.  R.  675. 

674.  Reclaiming  Note  —  Ck>mpetency  — 
Allowance  of  Proof— Issne— Interlocutor 
disallowing— Competency  of  Lodging  New 
Issue— Court  of  Session  Act,  1868,  sec.  28 
—A  8.  10th  March  1870,  sec  1  (2)  (5).— 
The  interlocutor  of  a  Lord  Ordinary  disallow- 
ing issues  disposes  of  the  whole  question  of 
proof ;  it  is  final,  and  should  be  reclaimed 
against  within  six  days.  After  the  Lord 
Ordinary  has  disallowed  an  issue  it  is  not 
competent  for  him  to  consider  any  new  issue 
which  may  be  proposed.  Mathieson  v.  Scottish 
Trade  Protection  Society,  1898,  1  F.  234;  36 
aiuR.  163;  6S.  L.  T.  237. 

675.  RftclaimiTig  Note  —  Competency  — 
Husband  and  Wife— Divorce. — In  an  action 
for  divorce  it  is  competent  for  a  defender 
who  has  neither  entered  appearance^  lodged 
answers,  nor,  though  represented  at  the  proof, 
opposed  decree,  to  reclaim  against  the  inter- 
locutor of  the  Lord  Ordinary  granting  divorce. 
Rog$Y.  BosSy  1897,24R1029;  34S.  L.R.779; 
5  8.  L.  T.  80. 

676.  Beclaiming  Note  —  Competency  — 
Final  Interlocutor. — Held  that  an  interlo- 
cutor in  an  action  on  a  contract  of  ground- 
annual  ordaining  defender  to  erect  according 
to  plans,  finding  pursuer  entitled  to  expenses, 
allowing  interim  extract,  and  continuing  the 
cause,  could  be  reclaimed  against,  as  it  dis- 
posed of  the  whole  subject-matter  of  the 
cause.  Kirhwood  v.  Park,  1874, 1  R.  1190.  Cf. 
Caledonian  Railway  Coy.  v.  Glasgow  Corpn., 
1900,  2  F.  871 ;  37  S.  L.  R.  672;  8  S.  L.  T. 
19. 

677.  Beclaiming  Note  —  Competency — 
Final  Interlocutor  —  Multiplepoinding — 
Interlocutor  approving  Fund  in  medio.— 

An  interlocutor  approving  of  the  fund  in  medio 
maybe  reclaimed  against  within  twenty-one 
days  and  without  the  consent  of  the  Lord 
Ordinary.  School  Board  of  Harris  v.  Davidson, 
1881,  9  R.  371;  19  S.  L.  R.  265. 
VOL.  XL 


678.  Beclaiming  Note  —  Competency  — 
Final  Interlocutor— Interlocutor  refbsing 
to  sustain  Minute  of  Reference  after 
Merits  disposed  ot—Held  that  an  interlo- 
cutor refusing  to  sustain  a  Minute  of  Refer- 
ence to  Oath,  after  the  merits  had  been  dis- 
posed of  by  a  previous  interlocutor,  was  an 
interlocutor  disposing  of  the  merits,  and 
might  be  reclaimed  against  within  twenty- 
one  days.  McLarens  v.  Shore,  1883, 10  R  1067 ; 
20  S.  L.  R  721. 

679.  Beclaiming  Note  —  Competency  — 
Final  Interlocutor  —  Expenses  —  Court 
of  Session  Act,  1830,  sec.  11— Court  of 
Session  Act,  1868,  sec.  53.— An  interlocutor 
finding  expenses  due  is  an  interlocutor  dis- 
posing in  part  of  the  subject-matter  of  the 
cause,  and  may  be  reclaimed  within  twenty- 
one  days.  Baird  v.  Barton,  1882, 9  R  970 ;  19 
S.  L.  R  731. 

680.  Reclaiming  Note  —  Competency— 
Final  Interlocutor— Expenses  —  Court  of 
Session  Act,  1868,  sec.  54.— An  interlocutor 
is  not  final  in  the  sense  of  sec.  54  of  the  Court 
of  Session  Act,  1868,  unless  it  deals  with  the 
question  of  expenses,  and  so  cannot  be  re- 
claimed from  without  leave.  Bums  v.  WaddeU, 
1897,  24  R  325 ;  34  S.  L.  R.  264;  4  S.  L.  t! 
231. 

681.  Reclaiming  Note  —  Competency— 
Final  Interlocutor  modifying  Expenses- 
Court  of  Session  Act,  1850,  sec.  11— Court 
of  Session  Act,  1868,  sec.  53.  —  An  inter- 
locutor of  a  Lord  Ordinary  modifying  expenses 
may  be  reclaimed  against  within  twenty-one 
days.  CreUin's  Trustee  v.  Muirhead's  Judicial 
Factor,  1893,  21  R  21 ;  31  S.  L.  R.  8 ;  1  S.  L.  T. 
258 ;  TayWs  Trs,  v.  M'Gavigan,  1896,  23  R. 
738 ;  33  S.  L.  R.  669 ;  4  S.  L.  T.  17. 

682.  Reclaiming  Note  —  Competency- 
Leave  —  Multiplepoinding  —  Approval  of 
Condescendence  of  Fund  in  medio.— An 

interlocutor  approving  of  the  condescendence 
of  a  fund  in  medio  may  be  reclaimed  without 
leave.  fFalker's  Trustee  v.  Walker,  1878,  5  R. 
678 ;  15  S.  L.  R  383. 

683.  Reclaiming  Note  —  Competency — 
Leave  —  Interlocutor  repelling  Objection 
to  Competency  of  Multiplepoinding— Re- 
claiming Days— Court  of  Session  Act^  1868, 
sees.  53,  54. — ^An  interlocutor  repelling  an 
objection  to  the  competency  of  a  multiple- 
poinding on  the  ground  that  there  has  been 
no  double  distress    can  only  be    reclaimed 
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against  within  ten  days,  and  with  the  leave 
of  the  Lord  Ordinary.     Stewart  v.  GuUirie, 

1889,  26  S.  L.  B.  656. 

684.  BeclalmlTig  Note  —  Competency  — 
Leave  —  Multiplepoinding  —  Interlocutor 
making  Findings  —  Final  Interlocutor  — 
Court  of  Session  Act,  1868  (31  ft  32  Vict, 
c.  100),  sec.  53. — In  an  action  of  multiple- 
poinding involving  the  distribution  of  a 
trust-estate  among  a  nmnber  of  claimants, 
the  Lord  Ordinary  pronounced  an  inter- 
locutor in  which  he  made  various  findings 
construing  the  trust-deed,  but  without  any 
finding  as  to  expenses,  and  without  ranking 
and  preferring  any  of  the  claimants,  and 
appointed  the  cause  to  be  enrolled  in  order 
that  these  findings  might  be  applied.  A 
reclaiming  note  at  the  instance  of  one  of  the 
claimants,  presented  without  the  leave  of  the 
Lord  Ordinary,  refused  as  incompetent,  on 
the  ground  that  the  interlocutor  reclaimed 
against  was  not  a  final  interlocutor.  Govxms' 
Trs,  V.  Ckywansj  1889,  27  S.  L.  R  210. 

685.  Reclaiming  Note  ^  Competency  — 
Leave— Proof— Diligence  to  recover  Docu- 
ments.— An  interlocutor  in  the  Outer  House 
allowing  or  refusing  a  diligence  for  the  re- 
covery of  evidence  can  be  reclaimed  only 
by  leave  of  the  Lord  Ordinary.  Stetoart  v. 
Kennedy,  1890, 17  R.  755 ;  27  S.  L.  R  619. 

686.  Beclaiming  Note  —  Competency  — 
Leave — Preliminary  Pleas.— A  Lord  Ordi- 
nary's interlocutor  repelling  preliminary  pleas 
of  competency  and  as  to  title,  but  leaving 
a  plea  of  relevancy  undisposed  of,  cannot 
be  reclaimed  without  leave.    Kennedy  v.  IVtse, 

1890,  17  R.  1036  ;  27  S.  L.  R.  813. 

687.  Reclaiming  Note  —  Competency  — 
Leave— Interlocutory  Judgment— Mode  of 
Proof — Remit. — An  interlocutor  incidentally 
remitting  to  a  man  of  skill  to  adjust  a  draft 
agreement  which  fell  to  be  executed  by  the 
parties,  held  not  to  be  an  interlocutor  settling 
the  mode  of  proof,  and  so  not  to  be  reclaimed 
against  without  leave.  Anstruther  v.  Burn^s 
Trs,,  1893,  20  R.  723 ;  30  S.  L.  R.  636 ;  1 
S.  L.  T.  27. 

688.  Reclaiming  Note  —  Competency  — 
Leave — Reclaiming  without  Leave— Con- 
sent of  Parties  —  Court  of  Session  Act, 
1868,  sec.  28. — The  Court  will  not  consider 
an  incompetent  reclaiming  note  even  of  con- 
sent of  parties.  Bum^s  Trs,  v.  Waddell  tt  Son, 
1897, 24  R.  325 ;  34  S.  L.  R.  264 ;  4  S.  L.  T.  231. 


689.  Reclaiming  Note  —  Competency  — 
Leave  —  Remit  to  Auditor.  —  An  inter- 
locutor of  a  Lord  Ordinary  remitting  dis- 
puted accounts  for  taxation  by  the  Auditor 
of  Court  cannot  be  reclaimed  without  leave. 
Turner  v.  Fraser's  Trs.,  1897,  24  R  673;  34 
S.  L.  R.  236,  495;  4  S.  L.  T.  192,  344. 

690.  Reclaiming  Note  —  Competency  — 
Leave  —  Interlocutory  Judgment  —  Reser- 
vation of  Expenses. — An  interlocutor  is  not 
final  unless  it  deal  with  the  question  of  ex- 
penses, and  so  cannot  be  reclaimed  without 
leave.  Caledonian  Rli/,  Coy.  v.  Glasgow  Corpn., 
1900,  2  F.  871  ;  37  8,'l.  R.  672 ;  8  S.  L.  T.  19. 

691.  Reclaiming  Note  —  Competency — 
Final  Interlocutor —  Expenses.— Quf«tum, 
does  an  interlocutor  disposing  of  the  merits 
and  of  the  expenses  already  incurred  dispose 
of  the  whole  cause?  Caledonian  Rly,  Coy,  v. 
Glasgow  Corpn.,  1900,  2  F.  871 ;  37  S.  L.  R. 
672 ;  8  S.  L.  T.  19. 

692.  Reclaiming  Note  —  Competency  — 
Refbsal  by  Lord  Ordinary  of  Leave  to 
amend  Claim  in  Multiplepoinding.  —  The 
Lord  Ordinary  having  pronounced  a  decree  of 
ranking  and  preference  in  an  action  of  MP., 
and  having  thereafter  pronounced  an  inter^ 
locutor  refusing  a  claimant  leave  to  amend 
his  claim,  held  that  a  reclaiming  note  against 
this  latter  interlocutor  did  not  competently 
submit  to  the  Court  the  question  decided  by 
the  former.  Terrell  v.  Kery  1900,  2  F.  1055 ; 
37  S.  L.  R.  807  ;  8  S.  L.  T.  74. 

693.  Reclaiming  Note  —  Competency  — 
Summary  Petition  —  Petition  to  be  ad- 
mitted Law-Agent— Law-Agents  Act,  1873, 
sec  7. — ^A  reclaiming  note  against  the  judg- 
ment of  the  Lord  Ordinary  on  a  petition  pre- 
sented under  sec.  7  of  the  Law- Agents  Act, 
held  to  be  competent.  Robertson,  1876,  3  R. 
1104  ;  13  S.  L.  R.  665. 

694.  Reclaiming  Note  —  Competency  — 
Summary  Petition— Final  Interlocutor- 
Distribution  of  Business  Act^  1857,  sec.  6. 
— In  terms  of  sec.  6  of  the  Distribution  of 
Business  Act,  1857,  interlocutors  dealing  with 
the  merits  of  summary  petitions  must  be 
reclaimed  within  eight  days,  otherwise  they 
become  finaL  Held  that  such  interlocutors, 
unless  reclaimed  within  eight  days,  cannot  be 
reviewed  on  a  reclaiming  note  against  a  sub- 
sequent interlocutor.  Clark  v.  Barr*s  Trs., 
1903,  5  F.  856;  40  S.  L.  R.  625 ;  11  S.  L.  T. 
73. 
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6d5.  Beclaiming  Note  —  Competency  — 
Summary  Petition— Final  Interlocntor— 
Court  of  Sesaion  (Distribntion  of  Business) 
Act^  1857,  sec.  6. — Procedure  in  summary 
petitions  is  regulated  by  the  Distribution  of 
Business  Act,  1857.  Sec.  6  excludes  review 
until  the  Lord  Ordinary  has  pronounced 
judgment  upon  the  merits,  but  held  that  an 
interlocutor  in  an  entail  petition,  granting 
the  prayer  subject  to  a  report  from  a  man  of 
skill  upon  the  terms  of  a  bond,  could  be  com- 
petently reclaimed.  Macqueen  v.  Tod,  1899, 
1  F.  859;  36  S.  L.  R.  649;  7  8.  L.  T.  17. 

696.  Reclaiming  Note  — Expiry  of  Re- 
claiming Days— Leave— Administration  of 
Justice  and  Appeals  Act>  1808,  sec.  16.— 

Held  that  the  Lord  Ordinary  had  exercised  a 
sound  discretion  in  refusing  a  motion  for 
leave  to  reclaim  under  sec  16  of  the  Act 
of  1808,  where  the  reclaiming  days  had  been 
allowed  to  expire  without  a  reclaiming  note 
being  lodged.  Magistrates  of  Leitk  v.  Lennon, 
1875,  3  R  152  ;  13  S.  L.  R.  84. 

697.  Beclaiming  Note  —  Expiry  of  Re- 
claiming Days  —  Leave  —  Administration 
of  Justice  and  Appeal  (Scotland)  Act,  1808 
(48  Geo.  m.  c.  151),  sec.  IS— <<  Mistake  or 
Inadvertency." — A  creditor  brought  an  appeal 
in  the  Bill  dhamber  against  the  deliverance 
of  the  trustee  on  the  sequestrated  estate  of 
hb  debtor,  rejecting  his  clailn.  The  Lord 
Ordinary  Tefused  the  appeal.  He  desired  to 
reclaim,  but  through  the  illness  of  his  agent 
and  the  mistake  of  a  clerk  the  reclaiming 
days  were  aUowed  to  expire  before  the  note 
was  presented,  and  the  Court  refused  to  send 
the  case  to  the  roll.  Thereafter  the  creditor 
presented  a  minute  to  the  Lord  Ordinary 
under  the  provisions  of  the  Administration  of 
Justice  Act,  1808,  sec.  16,  for  leave  to  reclaim, 
on  the  ground  that  the  interlocutor  had  been 
aUowed  to  become  final  by  mistake  and  inad- 
vertence. Held  that  he  was  entitled  to  the 
leave  craved.  SmeUte  v.  Adams  {Ladybum 
Sawmill  Coy:*  Trustee^  1883  (O.  H.),  20  S.  L.  R. 
709. 

098.  Reclaiming  Note— Time— Lodging 
— Sunday— Court  of  Session  Act»  1868^  sec. 
28. — ^When  the  last  day  for  lodging  a  reclaim- 
ing note  falls  on  a  Simday,  it  is  timeously 
lodged  on  Monday.  Russell  v.  Russell,  1874, 
2R82;  12  S.  L.  R.  58. 

699.  Reclaiming  Note  — Time— Lodging 
—Principal  Copy  Lodged  Too  Late.— Case 
sent  to  the  roll  in  ordinary  course.    Harris, 


dx,  V.  Haywood  Oas  Coal  Coy,,  1877,  4  R.  714  ; 
14  S.  L.  R.  605. 


700.  Reclaiming  Note— Ti 
Reclaiming  days  expired  on  a  Saturday  and 
the  note  was  boxed  on  the  following  Monday. 
Held  that  it  was  incompetent.  Ross  v.  Herde, 
1882,  9  R.  710  ;  19  S.  L.  R,  481. 

701.  Reclaiming  Note  — Time  —  Lodging 
and  Boxing— Court  of  Session  Act^  1868, 
sec.  28. — Held  that  a  reclaiming  note  which 
had  been  lodged  but  not  boxed  within  the 
reclaiming  days  had  been  timeously  "pre- 
sented.'' bain,  dx,  v.  Allan,  dc,  1884,  11  R. 
650;  21  S.  L.  R  389. 

702.  ReclaimingNote— Time— Lodging- 
Judicature  Act^  1825,  sec.  18.— A  reclaiming 
note  is  too  late  absolutely  if  boxed  more  than 
twenty-one  days  after  the  date  of  the  inter- 
locutor reclaimed  against.  Watt's  Trs.  v. 
More,  1890,  17  R.  318 ;  27  S.  L.  R.  269. 

703.  Reclaiming  Note— Time— Judicature 
Act,  1825,  sec.  18. — Held  no  excuse  for  failure 
to  lodge  a  reclaiming  note  within  the  statutory 
period  to  say  that  the  clerk  who  had  been 
entrusted  with  the  duty  of  lodging  it  did 
abscond,  leaving  the  print  hidden  in  his  desk. 
Brodie  v.  Anderson  d  Coy.,  1897,  25  R.  10;  35 
S.  L.  R.  4 ;  5  S.  L.  T.  135. 

704.  Record  — Adjustment— Alterations 
— Passed  Note. — While  the  record  is  open 
parties  may  make  the  most  radical  alterations 
by  way  of  adjustment ;  and  this  rule  applies 
to  the  pleadings  on  a  passed  note  of  suspen- 
sion and  interdict.  Cairns  v.  Lee,  1892,  20  R. 
16 ;  30  S.  L.  R.  47. 

705.  Record— Adjustment— Autbentica- 
tion. — The  adjustments  made  on  a  record 
after  the  date  of  closing  had  not  been  written 
on  the  principal  record  and  initialed  by 
counsel,  so  that  the  principal  did  not  corre- 
spond with  the  printed  record.  The  Lord 
Ordinary  heard  the  case  and  discovered  the 
irregularity  after  making  avizandum.  He 
thereupon  issued  an  interlocutor,  allowing  the 
parties  to  lodge  minutes  of  amendment  within 
four  days.  Dalrymple  v.  Turner,  1901  (O.  H.), 
8  S.  L.  T.  437. 

706.  Record  —  Amendment -- Appeal — 
Sheriff  Courts  (Scotland)  Act^  1876  (39  St 
40  Vict.  c.  70),  sec.  24.— In  an  action  in  a 
Sheriff  Court  for  the  price  of  goods  sold  and 
delivered,  the  defenders,  while  admitting  the 
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debt,  pleaded  compensation  in  respect  of  loss 
by  alleged  breach  of  contract  on  the  part 
of  the  seller,  consisting  in  a  premature  termi- 
nation of  a  contract  said  to  have  been  entered 
into  for  one  year,  and  renewed  by  tacit  relo- 
cation. The  Sheriff-Substitute  having  de- 
cerned against  the  defenders,  they,  in  a 
reclaiming  petition,  alleged  that  there  had 
been  a  new  verbal  contract,  but  did  not 
formally  propose  any  amendment.  The 
Sheriff  having  adhered  to  the  Sheriff-Sub- 
stitute's judgment,  the  defenders  appealed  to 
the  Court  of  Session,  and  moved  for  leave  to 
amend  to  the  effect  of  making  a  specific  aver- 
ment of  a  new  verbal  contract  for  the  year  to 
which  the  dispute  applied.  Held  (diss.  Ld. 
CraighiU)  that,  the  defenders  not  having 
made  the  motion  to  amend  at  the  proper 
time  before  the  Sheriff,  and  having  taken  a 
judgment  on  the  record  as  it  stood,  leave  to 
amend  should  be  refused.  North  Berwick  Ocu 
Coy.  V.  John  B,  Boheriwn  dc  Coy.,  1884,  22 
S.  L.  R.  93. 

707.  Record  —  Amendment  —  Appeal  — 
Damages  for  Personal  Ii^ury— Ck>nver8ion 
of  Action  raised  at  Common  Law  into 
Action  nnder  Employers'  Liability  Act.— 
Held  that  it  was  not  competent  to  amend  a 
record  in  an  action  of  damages  for  personal 
injury  more  than  six  months  after  the  acci- 
dent to  the  effect  of  converting  an  action 
raised  at  common  law  into  an  action  under 
the  Employers'  Liability  Act.  Clark  v.  Adams, 
1885, 12  R.  1092 ;  22  S.  L.  R.  740. 

708.  Record  —  Amendment  —  Acconnt 
Sned  For. — In  an  action  for  payment,  an 
account  of  the  sums  due  was  produced  with 
the  summons.  At  a  later  stage  the  pursuer 
craved  leave  to  amend  the  record  by  lodging 
a  new  account,  the  amount  claimed  in  the 
new  account  being  restricted  to  the  amount 
originally  sued  for.  The  Court  allowed  the 
amendment.  Caledonian  Ely.  Coy.  v.  Chisholm, 
1886,  24  S.  L.  R.  120. 

709.  Record— Amendment— Interlocutor 
Antbenticating. — Objection  was  taken  to  an 
auditor's  report  on  the  ground  that  the  inter- 
locutor remitting  the  accounts  to  him  was 
incompetent,  in  respect  that  when  it  was 
pronounced  an  amendment  had  been  put 
upon  record  without  any  interlocutor  allow- 
ing the  same  to  be  received,  and  closing  the 
record  of  new.  The  Court  repelled  the  objec- 
tion.   Hadie  v.  Steely  1887,  24  S.  L.  R.  340. 

710.  Record  — Amendment— Additional 
Proof— Probation  Renonnced  —  Court  of 


Session  Act,  1868  (30  A  31  Vict.  c.  100), 
sec.  72. — Proof  having  been  allowed  by  the 
Sheriff-Substitute,  the  parties  put  in  joint- 
minutes  of  admissions,  and  thereafter  re- 
nounced probation.  In  an  appeal  one  of  the 
parties  moved  to  be  allowed  to  amend  the 
record,  with  the  view  of  leading  additional 
proof.  Motion  reftised,  following  Picken  v. 
Avondale  <fc  Coy.,  19th  July  1872,  10  Macph. 
987,  on  the  ground  that  the  parties  had  en- 
tered into  a  contract  to  renounce  probation. 
Carswell  (k  Son  v.  Finlay,  1887,  24  S.  L.  R. 
643. 

711.  Record  —  Amendment  —  Appeal — 
Amendment  by  Stating  New  Defence — 
Expenses— LO.U.  Sued  on  without  Speci- 
fication of  Debt.— In  an  action  in  the  Sheriff 
Court  for  the  amount  of  an  I.O.U.  the  pursuer 
did  not  specify  the  debt  for  which  the  1.0.  U. 
was  granted.  There  was  no  plea  to  the  rele- 
vancy. In  an  appeal  from  the  decree  of  both 
Sheriffs  adverse  to  the  defender,  the  defender 
proposed  to  amend  his  record  by  alleging  that 
the  1.0. U.  had  been  granted  for  a  gambling 
debt,  and  could  not  be  founded  on.  The 
pursuer  refused  to  amend  his  record  by 
setting  out  the  debt  for  which  the  I.O.U. 
was  granted.  The  Court  allotted  the  defender 
to  amend  on  paying  £15,  16s.  of  expenses. 
Cochrane  v.  RutseU,  1891,  28  S.  L.  R.  697. 

712.  Record  —  Amendment  —  New  De- 
fence.— An  amendment  of  record  which  in- 
volved the  statement  of  a  new  defence  allotoed 
on  a  reclaiming  note,  on  condition  that  the 
defenders  paid  all  expenses  incurred  by  the 
pursuers.  Guinness,  Mahon  d:  Coy.  v.  CoiiU 
Iron  and  Steel  Coy.,  1891, 18  R.  441 ;  28  S.  L.  R. 
285. 

713.  Record— Amendment— New  Ground 
of  Action— Increase  of  Sum  Sued  For.— In 
an  action  of  accounting  in  connection  with 
certain  joint-adventure,  the  pursuer  proposed 
at  adjustment  to  add  a  new  article  to  his 
condescendence  designed  to  bring  under  the 
conclusions  of  the  summons  a  separate  enter- 
prise of  the  same  kind  to  those  originally 
condescended  on  and  forming  one  of  the  same 
series  of  transactions.  Held  that  the  effect 
of  the  proposed  amendment  would  be  to 
increase  the  sum  sued  for,  and  that  it  was 
therefore  incompetent.  M'^Vean  v.  Dunn, 
1895  (O.  H.),  3  S.  L.  T.  89.    [See  No.  333  supra.] 

714.  Record— Amendment— Competency 
— Interlocutor  Adjusting  Issues  Final — 
It  is  too  late  to  amend  a  record  after  an 
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interlocutor  adjusting  issues  has  become 
final.  AHhur  v.  Lindsay,  1895,  22  R.  417; 
32  S.  L.  R.  334  ;  2  S.  L.  T.  546. 

715.  Record — Amendment  of — Appeal 
for  Jury  TriaL — A  pursuer  who  appealed  for 
jury  trial  from  the  SherijQT  Court  allowed  to 
amend  his  record  on  pa3ring  one  guinea  of 
expenses.  Macdonald  v.  Forsyth,  1898,  25  R. 
870 ;  35  S.  L.  R.  634 ;  5  S.  L.  T.  380. 

716.  Record— Amendment  of.— An  action 
which  was  in  effect  an  action  of  accounting 
was  raised  on  behalf  of  a  company  against 
two  agents  of  the  company.  In  the  Inner 
House  the  pursuer  was  allowed  to  amend  his 
record  (on  paying  expenses)  by  substituting 
(1)  for  an  averment  that  brokerage  had  been 
charged  in  excess  of  a  fixed  commission,  an 
amendment  that  the  agents  had  received  and 
appropriated  commissions  paid  to  them  by 
persons  dealing  through  them  with  the  com- 
pany; (2)  for  a  statement  that  the  agents 
had  appropriated  interest  accruing  on  a  sum 
in  bank  of  the  company's  money,  an  amend- 
ment that  a  sum  lying  at  the  bank  in  the 
company's  name  was  an  unnecessary  advance 
obtained  by  the  agents  for  the  company,  and 
on  which  the  company  paid  interest  and  so 
suffered  loss.  Hannay  and  Other*  v.  Muir 
and  akers,  1898,  1  F.  306 ;  36  S.  L.  R.  228 ; 
6  S.  L.  T.  261. 

717.  Record— Amendment  of— Court  of 
Session  Act^  1868,  sec.  29.— The  pursuer  of 
an  action  for  the  repayment  of  a  specific  sum 
which  he  had  advanced  to  the  defenders 
dUowed  to  amend  his  record,  to  enable  him 
to  claim  the  same  sum  in  name  of  damages. 
BottenlmTg  v.  Duncan,  1896,  24  R.  35;  34 
&L.  R.  35;  4  8.  L.  T.  125. 

718.  Record— Amendment  of — Court  of 
Session  Act,  1868,  sec.  29. —The  pursuer 
of  an  action  for  damages  for  breach  of  con- 
tract allowed,  after  the  case  had  been  argued 
and  was  at  avizandum,  to  amend  his  record 
by  subetituting,  for  the  method  originally 
proposed  for  assessing  damages,  a  statement 
that  he  had  ''sufiered  loss  of  profit  to  the 
amount  sued  for."  Govan  Rope  and  Sail  Coy.  v. 
Weir  d'Coy.,  1897,  24  R  368  ;  34  S.  L.  R.  310; 
4  S.  L.  T.  245. 

719.  Record— Amendment— Res  noviter 
— ^Available  Svidence.— The  Court  refueed  a 
motion  to  amend  a  record,  made  after  proof 
had  been  taken  and  judgment  pronounced 
bj  the  Lord  Ordinary,  on  the  ground  that 


the  proposed  amendment  was  tendered  in 
order  to  get  in  evidence  which  might  have 
been  led  on  the  record  as  it  stood.  Brown 
V.  Hastie  <t  Coy.,  1904,  6  F.  1001;  41  S.  L.  R. 
838  ;  12  S.  L.  T.  239. 

720.  Record— Amendment— Res  noviter. 

— The  Lord  Ordinary  having  assoilzied  the 
defender  and  co-defender  in  an  action  of 
divorce  for  adultery,  the  pursuer  reclaimed 
and  asked  leave  to  amend  the  record  by 
adding  an  averment  of  an  act  of  adultery 
which  had  occurred  prior  to  the  raising  of 
his  action,  but  of  which  he  had  no  knowledge 
as  it  had  happened  in  another  part  of  the 
country  from  that  in  which  the  pities  had 
resided.  Leave  granted.  Johnston  v.  Johnston, 
1903,  5  F.  336 ;  40  S.  L.  R.  499  ;  10  S.  L.  T. 
740. 

721.  Record— Amendment  —  Conditions. 

— If  a  party  to  a  cause  asks  leave  to  amend, 
and  is  allowed  on  conditions  stated  by  the 
judge,  if  he  amend  he  may  not  afterwards 
dispute  the  competency  of  the  conditions. 
Dtdhie  Bros,  dc  Coy.  v.  Dvihie,  1892,  19  R.  905 ; 
29  S.  L.  R.  808. 

722.  Record  —  Amendment  —  Condition 
as  to  Expenses.  —  Payment  of  expenses 
made  a  condition  precedent  to  the  amend- 
ment of  a  record.  Haxughton  v.  N.  B.  Ely. 
C(nf.,  1892,  20  R.  113  ;  30  S.  L.  R.  111. 

723.  Record— Amendment  of— Condition 
as  to  Expenses.  —  A  defender  allowed  to 
amend  his  record  in  the  Inner  House,  on 
finding  cavJtion  for  a  sum  estimated  as  being 
the  amount  of  expenses  which  had  been  lost, 
where  the  facts  on  which  his  amendment  was 
founded  had  all  along  been  in  the  knowledge 
of  the  pursuer  and  had  only  recently  been 
discovered  by  the  defender.  Paton  v. 
M'Knight,  1897,  24  R,  554 ;  34  S.  L.  R  445 ; 
4  8.  L.  T.  331. 

724.  Record  —  Amendment  —  Time  of 
Making. — Record  ameivded  after  cause  taken 
to  avizandum  and  put  out  for  judgment. 
Gray  v.  Scottish  Society  for  tlie  Prevention  of 
Cruelty  to  Animals,  1890,  17  R.  789;  27 
S.  L.  R.  906. 

725.  Record  —  Preliminary  Defence  — 
Printing. — Preliminary  defences  can  only  be 
discussed  on  a  closed  record.  Where  the 
question  involved  in  preliminary  defences 
was  the  competency  of  an  action,  the  Lord 
Ordinary  (of  consent)  dispensed  with  print- 
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ing.     Walker    and    Others    v.    Crawford    and 
Another,  1902  (O.  H.),  10  S.  L.  T.  362. 

726.  Record  --  Statement  of  Facts  — 
Answers  to  Statement.  —  Pursuer  ordered 
to  lodge  specific  answers  to  defender's  state- 
ment of  facts.  A.  V.  B.,  1899,  36  S.  L.  R. 
533 ;  6  S.  L.  T.  267. 

727.  Record— Scandalons  Statements  De- 
leted.— Scandalous  and  irrelevant  averments 
allowed  to  be  deleted.  Wardrobe  v.  Duke  of 
Hamilton,  1876,  3  R.  876  ;  13  S.  L.  R.  568. 

728.  Record  -~  Irrelevant  Statements 
Struck  Out. — In  an  action  for  damages  for 
injuries  caused  to  the  pursuer  through  the 
defender's  reckless  use  of  his  gun  on  the 
22nd  December  1896,  the  pursuer  gave  on 
record  illustrations  of  an  equal  recklessness 
in  the  use  of  firearms  by  the  defender  on 
other  occasions.  On  the  motion  of  the  de- 
fender the  Lord  Ordinary  struck  these  aver- 
ments out  of  the  record.  Thomson  v.  Landale, 
1897  (O.  H.),  5  S.  L.  T.  204.  Averments  that 
defender  in  an  action  of  damages  for  rape  had 
ravished  other  women  struck-  off.  A,  v.  B,, 
1895,  22  R.  402  ;  32  S.  L.  R.  297  ;  2  S.  L.  T. 
515. 

729.  Redaction— Ratification  for  a  Con- 
sideration—Action Allowed  to  Proceed 
witbont  Consideration  being  Consigned.— 
The  legal  heirs  of  a  testatrix  of  doubtful 
sanity,  for  a  considei-ation  entered  into  a 
transaction  by  which  they  ratified  her  settle- 
ment and  assigned  the  right  to  reduce  it.  A 
reduction  of  the  transaction  was  sought  on 
the  ground  of  fraud.  A  proof  before  answer 
of  the  averments  of  fraud  allowed,  without 
consignation  of  the  consideration  paid  for  the 
ratification.     Crichton  v.  Crichton's  Trs,,  1874, 

I  R.  688  ;  11  S.  L.  R,  307. 

730.  Rednction— Award  of  ArMter.— It 
is  competent  in  an  action  for  implement  of 
an  award  to  inquire  whether  the  arbiter's 
actings  have  been  ultra  fines  compromissi,  but 
averments  of  corruption  cannot  be  made 
except  in  a  process  of  reduction.  Thomson  v. 
Munro,  1882, 19  S.  L.  R.  739. 

731.  Redaction  —  Exception  —  Sheriff 
Coart  Act,  1877,  sec.  11.— The  Lord  Ordi- 
nary dismissed  an  action  of  reduction  in  respect 
that  the  deed  which  was  sought  to  be  reduced 
might  be  set  aside  by  way  of  exception  in  the 
Sheriff  Court  process.    Nivison  v.  Howat,  1883, 

II  R.  182;  21  S.  L.  R.  104 


732.  Redaction— Necessity  for— Execa- 
tion  of  Foinding—Seqaestration— Petition 
for  Recall— Incompetency  of  Setting  aside 
Execation  except  by  Action  of  Redaction. 

— Beaumont  petitioned  for  recall  of  seques- 
tration on  the  ground  that  he  was  never 
notour  bankrupt  in  respect  that  the  poind- 
ing on  which  notour  bankruptcy  was  alleged 
to  have  followed  had  never  been  executed. 
There  was  an  execution  of  poinding  by  a 
Sheriff  Officer  which  was  ez  facie  regular. 
Held  that  it  was  incompetent  to  set  aside 
the  execution  incidentally,  and  that  an  action 
of  reduction  was  necessary.  Beaumont,  1894 
(O.  H.),  2  S.  L.  T.  30.    [See  No.  582  «4/^a.] 

733.  Redaction  — Pablic-:Hoase  Certifi- 
cate— Form  of  Action. — An  action  for  the 
reduction  of  a  public-house  licence  certificate 
should  crave  not  only  for  reduction  of  the 
certificate  but  of  the  resolution  of  justices 
upon  which  it  was  issued.  Stevenson  v.  Hunter, 
1903,  5  F.  761 ;  40  S.  L.  R.  534 ;  10  S.  L.  T.  754. 

734.  Redaction  — Satisfsring  Prodaction 
—  Copy  of  Disposition. — In  an  action  of 
reduction  of  a  disposition  of  property,  where 
the  original  disposition  was  out  of  the  pos- 
session of  the  defenders  and  not  readily 
available,  the  Lord  Ordinary  held  production 
satisfied  by  the  lodging  in  process  of  a  copy 
of  the  disposition.  Law  v.  Laufs  Trs.,  1903 
(O.  H.),  11  S.  L.  T.  155. 

735.  Redaction— Satisfying  Prodaction 
—Decreet- Arbitral— Who  to  prodace.— The 

award  in  an  arbitration,  which  was  the  sub- 
ject of  an  action  of  reduction,  lay  in  the  hands 
of  the  clerk  of  the  reference,  and  he  refused 
to  hand  it  over  except  on  payment  of  his  and 
the  arbiter's  fees.  Held  that  the  duty  to  pro- 
duce was  on  the  defenders,  although  the  pur- 
suers declined  to  pay  their  share  of  the  fees. 
Miller  cC-  Son  v.  Oliver  d;  Boyd,  1901  (0.  H.),  9 
S.  L.  T.  287. 

736.  Redaction  — Satisfying  Prodaction 
—Will  — Discharge  of  Claims  Competent 
throogh  Testator's  Death. — An  action  having 
been  raised  for  the  reduction  of  (1)  a  will  and 
(2)  a  discharge  of  all  claims  competent  through 
the  death  of  the  testator,  the  defender  objected 
to  satisfying  production  of  the  will  until  the 
discharge  was  reduced.  Objection  repelled. 
Eraser  v.  Macleay,  d-c,  1882,  9  R.  1036;  19 
S.  L.  R.  775. 

737.  Reference  —  Jadicial  —  Review  — 
Joint  Minate. — Joint  minute  of  reference  to 
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the  Lord  Ordinary  held  to  be  in  such  terms 
as  not  to  exclude  review  of  Lord  Ordinary's 
judgment.  Lindsay  v.  Walker's  Trs,,  1877, 
4  R.  870  ;  14  S.  L.  R.  660. 

738.  Remit— Account  between  Company 
and  Promoter— Taxing  Master  of  Honse  of 
Gonimona. — The  taxing  master  of  the  House 
of  Commons  taxed  an  account  between  a  com- 
pany and  its  promoters.  He  did  not  state  in 
detail  the  method  he  had  adopted  in  dealing 
with  disputed  items,  but  the  Court  refvjstd  to 
remit  the  account  back  to  him,  as  it  did  not 
appear  that  he  had  mistaken  his  duty  or  come 
to  a  wrong  conclusion  on  a  question  of  prin- 
ciple. EdinbuTgh  Northern  Tramieays  Coy,  ▼. 
Mann,  1896,  23  R.  1056 ;  33  S.  L.  R.  752 ;  4 
S.  L.  T.  90. 

739.  Remit— Proof— Consent.— Remits  to 
men  of  skill,  which  are  intended  to  supersede 
proof,  can  as  a  rule  be  made  only  of  consent 
of  parties.  Where  something  more  than  mere 
fact  is  involved,  e,g.  the  construction  of  an 
agreement,  a  remit  is  incompetent  save  of 
consent.  Quin  v.  Gardner  d;  Sons,  Ltd,^  1888, 
15  R  776;  25  S.  L.  R.  577.  See  also  SiewaH, 
1886,  13  R  1052  ;  23  S.  L.  R.  773. 

740.  Remit— Proof  or  Remit— Appoint- 
ment of  Curator  Bonis  to  Insane  Person. 
— Li  petitions  for  the  appointment  of  a 
curators  bonis  to  persons  of  unsound  mind 
the  proper  procedure  is  by  way  of  remit  to 
men  of  skill  unless  the  next-of-kin  of  the 
alleged  incapax  demand  his  cognition.  C,  B. 
v.  A,  B.,  1891  (H.  L.),  18  R.  40  ;  28  S.  L.  R. 
917. 

741.  Remit— Proof  or  Remit— Health  of 
Heir  of  BntaiL  —  Where  the  question  in- 
volved was  the  health  of  a  person,  as  evidenced 
by  her  present  symptoms,  the  Court  remitted 
to  a  medical  man  to  examine  and  report,  and 
refused  a  motion  for  proof.  Bankes  v.  Anderson, 
1899,  I  F.  1194 ;  36  S.  L.  R.  936;  7  S.  L.  T. 
146. 

742.  Remit— Proof  or  Remit— Disentail 
—Value  of  Expectancies.— The  respondent 
in  a  petition  for  disentail  may  demand  as  of 
right  formal  inquiry  by  way  of  proof  into  the 
value  of  the  estate  and  his  expectancy.  But 
where  a  respondent  had  consented  to  a  remit 
to  a  man  of  skill,  held  that  he  was  precluded 
from  thereafter  moving  for  proof  on  objec- 
tions to  the  man  of  skill's  report.  Bankes  v. 
Andgrson,  1&&9,  1  F.  1194;  36  S.  L.  R.  936; 
7  S.  L.  T.  146. 


743.  Remit— Competency  of  Remit  with- 
out Consent. — When  disputes  arise  between 
contracting  parties,  the  facts  at  issue  must 
be  ascertained  in  the  ordinary  manner  by 
proof  at  large.  Held  that  a  petition  in  the 
Sheriff  Court  by  one  of  two  contracting  par- 
ties for  a  remit  to  a  man  of  skill  to  inquire 
into  facts  in  dispute  between  the  contractors, 
and  for  warrant  to  the  petitioner  to  complete 
the  contract  in  terms  of  such  report,  was  in- 
competent. Sutherland  v.  Sguair,  1898,  25  R. 
656 ;  35  S.  L.  R.  312 ;  5  S.  L.  T.  336. 

744.  Remit  —  Whether  Final  — Compe- 
tency of  Proof. — The  Sheriff  having  in  an 
action  between  neighbouring  proprietors,  as 
to  the  condition  of  a  boundary  fence,  remitted 
to  a  man  of  skill,  held  that  the  report  of  the 
man  of  skill  was  not  final,  and  that  it  was 
still  competent  to  allow  proof.  Per  Lord 
M'Laren :  It  is  only  when  a  party  consents  to 
a  remit  which  is  extra  cursum  curise  that  he  is 
held  to  have  put  the  judge  in  the  position 
of  arbiter,  and  to  be  barred  from  getting 
the  case  restored  to  the  ordinary  procedure. 
Steel  V.  Steel,  1898,  25  R.  715 ;  35  8.  L.  R.  549 ; 
5  S.  L.  T.  376. 

745.  Remit— Remit  to  Man  of  Skill— 
"Without  Prejudice  to  farther  Proof."- 
The  pursuers  asked  declarator  that  the  burn- 
ing of  heaps  of  blaes  by  the  defenders  consti- 
tuted a  nuisance.  At  the  closing  of  the  record 
and  on  pursuer's  motion,  the  Lord  Ordinary 
granted  a  remit  before  answer  and  without 
prejudice  to  further  procedure  by  any  one  as 
to  whether  the  fire  caused  a  nuisance,  and  if 
so,  whether  and  how  it  could  be  abated. 
Dykes  v.  Allanshaw  Coal  Coy.,  1894  (0.  H.),  1 
S.  L.  T.  630. 

746.  Remit  to  Man  of  Skill  — Compe- 
tency.— A.  contracted  to  execute  works  for 
B.  at  sight  of  B.'s  engineer.  He  did  the  work, 
obtained  the  engineer's  certificate,  and  re- 
ceived payment.  Two  years  afterwards  B. 
raised  an  action  in  the  Sheriff  Court  against 
A.  He  averred  that  the  work  was  badly 
done,  that  the  engineer's  certificate  had  been 
obtained  by  fraud,  and  prayed  the  Court  to 
remit  to  a  man  of  skill  to  examine  the  work 
and  report  on  its  condition,  and  what  was 
necessary  to  make  it  conform  to  contract. 
Held  that  in  the  circumstances  the  prayer  of 
the  petition  was  incompetent.  Magistrates  of 
Kilmarnock  v.  Eeid,  1897, 24  R.  388 ;  34  S.  L.  R. 
286 ;  4  S.  L.  T.  279. 

747.  Remit  to  Man  of  Skill  —  Proof  or 
Remit— Competency  without  Consent  of 


1729 


PROCESS 


1730 


Parties. — The  question  at  issue  being  the 
allowance  for  annual  repairs  on  machinery  to 
be  deducted  in  fixing  the  assessment  of  a 
mill-owner  for  poor-rates,  the  Court,  notwith- 
standing the  protest  of  one  of  the  parties, 
remitted  to  a  man  of  skill  to  report  because 
this  is  the  usual  and  appropriate  course  in 
such  cases.  [Ld.  Kincairney  had  decided 
contra  ;  Ld.  Kinnear  had  great  doubt.]  Broa>- 
hum  OH  Coy.  Ltd,  v.  Morrisoiiy  1903,  5  F.  694 ; 
40  S.  L.  R.  468  ;  10  S.  L.  T.  728. 


748.  Remit— Machineiy— Remit  to  as- 
certain Description  and  Valne.— The  Court 
remitted  to  a  man  of  skill  to  ascertain  the 
description  of  certain  articles  of  machinery 
and  to  fix  their  value.  Form  of  remit.  Ques- 
tion as  to  whether  heritable  or  moveable. 
M'DonoM,  dc.,  1882,  10  R.  172. 

749.  Remit— Reporter's  Duties —Specific 
Performance. — Where  the  Court  has  pro- 
nounced an  interlocutor  ordaining  specific 
performance  of  an  obligation  to  build  at  the 
sight  of  a  reporter,  the  function  of  the  re- 
porter is  to  see  that  the  work  is  duly  begun 
and  proceeded  with,  and  on  completion  to 
report  upon  its  adequacy  as  implementing  the 
obligation.  But  criticisms  by  him  on  the 
plans  before  the  building  has  been  begun  are 
premature.  Marshall  v.  Callander  and  Troaachs 
Hydro,  Coy,,  1897,  24  R.  712;  34  8.  L.  R.  530; 
4  S.  L.  T.  349. 

750.  Remit— Remit  after  Judgment  pro- 
nounced— Ohange  of  Circumstances — Com- 
petency.— Opinions  that  it  is  not  incompetent 
for  a  Sheriff^  after  a  proof  has  been  taken  and 
judgment  given,  to  remit  to  a  man  of  skill  to 
report,  where  the  circumstances  had  changed 
since  the  judgment  was  pronounced.  Leonard, 
dec,  V.  Lindsay  db  Benzie,  13  R.  958 ;  23  S.  L.  R. 
657. 

751.  Removal  —  Employers'  Liability 
Act^  1880  —  Common  Law  Conclusion- 
Effect  of  Removal — When  an  action  laid 
both  on  liability  at  common  law  and  under 
the  Employers'  Liability  Act,  1880,  is  removed 
under  sec.  6  of  the  Act  from  the  Sheriff  Court 
to  the  Court  of  Session,  the  whole  action  is 
transferred  and  not  merely  the  claim  under 
the  statute.  Morrison  v.  Baird  d:  Coy,,  1882, 
10  li.  271  ;  20  S.  L.  R.  185. 

752.  Removal  of  Case  from  SherifT  Court 
—Damages  for  Personal  lAJnry  at  Common 
Law  and  under  the  Employers'  Liability 
Act. — Held    that  an  action  concluding    for 


damages  at  common  law,  and  alternatively  for 
damages  under  the  Employers'  I  liability  Act, 
1880,  and  raised  in  the  Sheriff  Court,  may  be 
removed  as  a  whole  to  the  Court  of  Session 
under  sec.  6,  and  the  question  both  at  common 
law  and  under  the  statute  tried  under  one 
issue.  (Cf.  Goudie  v.  Paul  ds  Sons,  1894,  22  R. 
1  ;  32  S.  L.  R  3  ;  2  8.  L.  T.  258.)  M'Awry  v. 
Toum^'s  Paraffin  Coy.,  1881  (O.  H.),  19  S.  L.  R. 
137. 

753.  Removal  of  River  Pollution  Case 
from  Sheriff  Court— Rivers  Pollution  Pre- 
vention Act,  1876»  sec.  11. — Where  a  number 
of  petitions  relating  to  pollution  of  the  same 
river  were  pending  in  different  Sheriff  Courts, 
on  application  by  note  of  the  various  re- 
spondents, the  Lord  President  granted  leave 
to  them  '*  to  remove  the  said  petition  into 
the  Court  of  Session  to  have  the  same  tried 
in  the  first  instance  in  either  Division  of  the 
Court  of  Session."  Subsequent  interlocutors 
ordered  the  transmission  of  the  process.  Mid- 
lothian C,  C,  V.  Pumpherston  Oil  Coy,,  1902,  4 
F.  996 ;  39  S.  L.  R.  797 ;  10  S.  L.  T.  179. 

754.  Reponing— Appeal— Sheriff— Failure 
to  lodge  Defences— Sheriff  Court  Act^  1853, 
sec.  6— Sheriff  Court  Act,  1876,  sec.  20.— 
Trustees  raised  against  their  law-agent  an 
action  in  the  Sheriff  Court  for  an  accounting, 
or  alternatively  for  payment  of  £500.  When 
defences  were  due,  the  defender  lodged  a 
minute  craving  delay,  on  the  ground  that  the 
accounts  called  for  would  take  some  time  to 
state.  A  sist  was  granted  for  ten  days.  On 
the  expiry  of  that  time  the  defender  failed  to 
lodge  defences  or  accounts,  and  the  Sheriff- 
Substitute  decerned  against  him  for  the  £500. 
The  defender  appealed  to  the  Sheriff,  but  did 
not  appear,  and  the  Sheriff  affirmed  the  inter- 
locutor of  his  substitute.  Defender  then 
appealed  to  the  Court  of  Session,  and  moved 
to  be  reponed.  The  Court  remitted  to  the 
Sheriff  to  consider  the  defender's  application 
to  be  reponed,  and  to  allow  him  if  he  showed 
cause  and  lodged  accounts  within  eight  days, 
to  lodge  defences.  The  judgment  was  in- 
fluenced largely  by  the  fact  that  the  sum 
concluded  for  was  a  random  sum,  which  might 
be  so  large  as  to  inflict  hardship  on  the 
defender.  Ld.  Adam  was  doubtful  Brown's 
Trs,  V.  Milne,  1897,  24  R.  1139;  34  S.  L.  R. 
863;  6  S.  L.  T.  111. 

755.  Reponing— Failure  of  Counsel  to 
Attend— Dismissal— A  S.  2nd  November 
1872,  sec.  1. — The  Court  will  not  recall  an 
interlocutor  of  the  Lord  Ordinary  dismissing 
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an  action  on  the  ground  of  non-attendance  of 
counsel,  as  a  matter  of  course.  Ferg^ison^  dx, 
V.  M'Duff,  dx.,  1878, 5  R.  1016 ;  15  S.  L.  R.  666. 

756.  Reponing— FailtLTe  of  Coimsel  to 
Attend.  — ^A  process  of  suspension  and  inter- 
dict stood  in  the  roll  of  the  Lord  Ordinary  on 
the  Bills  as  the  only  Bill  Chamher  cause  of 
the  day.  The  case  was  duly  called,  and  after 
waiting  a  reasonable  time  the  Lord  Ordinary, 
in  respect  of  no  appearance  having  been  made 
on  behalf  of  the  suspender,  refused  the  note. 
The  suspender  reclaimed,  and  craved  to  be 
reponed,  stating  as  his  reason  for  the  non- 
appearance before  the  Lord  Ordinary  that  his 
counsel  had  not  been  aware  that  the  case  was 
called.  The  Court  refused  to  repone  the  sus- 
pender, but  observed  that  he  might  have  his 
remedy  by  bringing  a  new  process  of  suspen- 
sion. Veaman  v.  Caledonian  Property  Invest- 
ment Building  Society,  1883,  20  S.  L.  R.  777. 

757.  Reponing— Withdrawal  of  Counsel 
and  Agents.  —  A  summons  concluded  for 
declarator  that  the  defender  was  bound  to 
implement  a  contract  of  sale  of  heritable 
subjects,  and  further,  inter  aliay  for  payment 
of  the  price,  amounting  to  £5250.  When 
the  case  was  in  the  procedure  roll,  upon  25th 
January  1876,  counsel  appeared  and  stated 
that  both  he  and  the  agents  had  ceased  to 
act  for  the  defender.  Litimation  was  then 
ordered  to  be  made  to  the  defender,  by 
registered  letter,  that  a  motion  for  decree 
would  be  made  on  1st  February,  and  on 
that  day  decree  was  pronounced  in  terms  of 
the  first  declaratory  conclusion  of  the  sum- 
mons, and  qvjoad  ultra,  the  Lord  Ordinary 
being  unwilling  to  pronounce  an  extractable 
decree,  the  case  was  continued  for  a  fortnight. 
On  15th  February  another  counsel,  instructed 
by  another  agent,  appeared  and  asked  for  de- 
lay, which  was  granted.  When  the  case  was 
caUed  on  the  18th  no  appearance  was  made 
for  the  defender,  and  decree  was  given  in 
terms  of  the  petitory  conclusion  of  the  sum- 
mons. The  Court  refused  to  repone  the  de- 
fender. The  Trustees  of  the  Free  Tron  Church, 
Edinburgh  v.  Morrisoii,  1876,  13  S.  L.  R.  384. 

758.  Reponing  —  Decree  in  Absence  — 
Separation  and  AUment.  —  A  husband, 
called  as  a  defender  in  an  action  of  separa- 
tion and  aliment,  allowed  decree  to  pass  in 
absence.  He  then  reclaimed.  The  Court  re- 
mitted to  the  Lord  Ordinary  to  repone  the 
defender  on  terms  to  be  fixed  by  the  Lord 
Ordinary.  WhyU  v.  Whyte,  1891,  18  R.  469; 
28  8.  L.  R.  326. 


759.  Reponing  —  Decree  in  Absence  — 
Bankmptcy— Objecting  Creditor  Reponed 
after  Expiry  of  Reclaiming  Days — Bank- 
ruptcy Act,  1856,  sec.  152— A.  S.  11th  Jnly 
1828,  sec.  45. — The  Lord  Ordinary  on  the 
Bills  having  granted  decree  of  discharge  to 
the  trustee  on  a  sequestrated  estate,  in  the 
absence  of  and  without  intimation  to  a  credi- 
tor who,  at  a  meeting  called  under  sec.  152 
objected  to  the  discharge,  the  creditor,  after 
the  expiry  of  the  reclaiming  days,  lodged  a 
reclaiming  note  against  the  Lord  Ordinary's 
interlocutor.  Held  that  the  creditor  was, 
under  sec.  45  of  the  A.  S.  of  1828,  entitled 
to  be  reponed.  Lindsay  v.  Hendrie,  1879,  6 
R  1246;  16S.  L.  R.  730. 

760.  Reponing  —  Decree  by  Default  — 
Discretion  of  Court. — It  is  always  a  matter 
in  the  discretion  of  the  Court  whether  a 
party  against  whom  a  decree  by  default  has 
gone  out  is  to  be  reponed,  and  if  so,  on  what 
conditions.  Anderson  v.  Garson,  1875,  3  R. 
254;  13  S.  L.  R.  166. 

761.  Reponing — Decree  by  Default  — 
Failure  to  Appear  owing  to  Negligence  of 
Agent. — The  pursuer  of  a  reduction,  who  had 
failed  to  appear  at  the  diet  of  proof  owing  to 
his  agent's  negligence,  allowed  to  be  reponed 
on  payment  to  defender  of  expenses  caused 
by  the  default.  Morrison  v.  &mitK  and  Others, 
1876,  4  R.  9  ;  14  S.  L.  R.  17. 

762.  Reponing  —  Decree  by  De£Biult.  — 

Circumstances  in  which  iield  that  a  defender 
against  whom  in  the  Sheriff  Court  a  final 
decree  by  default  (in  respect  of  non-appear- 
ance) had  been  pronounced,  was  entitled  to 
suspension,  and  remit  made  to  the  Sheriff  to 
repone  the  party  on  such  conditions  as  to 
expenses  as  should  seem  just.  Traill  v. 
Andrew,  \%11,  14  S,  L.  R.  234. 

763.  Reponing  —  Decree  by  Deikult  — 
Sheriff  Courts  Act,  1876  (39  ft  40  Vict.  c. 
70),  sees.  20,  33. — It  is  competent  to  appeal 
to  the  Court  of  Session  for  the  purpose  of 
being  reponed  against  a  decree  by  default 
pronounced  by  the  Sheriff-Substitute,  even 
before  the  expiry  of  the  period  within  which 
it  is  competent  to  appeal  to  the  Sheriff. 
Robh  V.  Elgin,  \%11,  14  S.  L.  R.  473. 

764.  Reponing  —  Decree  by  Deikult  — 
Failure  to  Lodge  Defences  owing  to  Ne- 
gotiations.— In  a  Sheriff  Court  action  decree 
by  default  was  pronounced,  the  defender 
having  failed  to  lodge  defences  within  the 
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statutory  period  —  the  failure  being  due  to 
the  parties  being  engaged  in  a  genuine  but 
unsuccessful  attempt  to  settle.  The  Court 
remitted  to  the  Sheriff  to  repone  defender  on 
payment  of  three  guineas  of  expenses.  Baifi' 
bridge  v.  Bainbridge,  1879, 6  R.  541 ;  16  S.  L.  R. 
284. 

765.  Reponing  —  Decree  by  De&ult.  — 
Decree  by  default  was  granted  in  an  appeal 
in  the  Sheriff  Court  on  the  ground  of  non- 
appearance of  the  defender.  The  non-appear- 
ance was  due  to  negligence  on  the  part  of  his 
agent.  The  defender  appealed  to  the  Court 
of  Session  to  be  reponed.  The  Court  dis- 
missed the  appeal.  Lanarkshire  G.  G,  v.  Mother- 
well Burgh  Gommrs.,  1901, 4  F.  151 ;  39  S.  L.  R. 
116;  9S.  L.T.  254. 

766.  Reponing  —  Decree  by  Default  — 
Failure  to  Lodiiro  Issues.— The  Court  exer- 
cises a  common  law  jurisdiction  to  repone 
against  decrees  by  default  unless  statute  has 
limited  the  power.  Where  a  pursuer  had, 
through  misunderstanding,  failed  to  lodge 
issues  within  two  days  of  the  date  fixed,  and 
the  Lord  Ordinary  had  pronounced  decree  by 
default,  the  Court  reponed  the  pursuer.  Glen 
V.  Thomson,  1901,  4  F.  164;  39  S.  L.  R.  129  ; 
9  S.  L.  T.  279. 

767.  Repo]iixig--Failure  to  Lodge  Prints 
—A.  S.  2nd  November  1872.— The  Court  held 
that  the  pursuer  in  an  action  against  whom 
decree  by  default  had  passed  for  failure  to 
lodge  proof  prints  of  the  record  had  failed  to 
'*  show  good  cause  to  the  contrary,"  but  in  the 
particular  circumstances  allowed  him  to  be 
reponed  on  payment  of  £3,  3s.  of  expenses. 
Halliyart  v.  Scottish  Legal  Life  Assurance  Society, 
1883,  10  R  972. 

768.  Reponing— Failure  to  Lodge  Prints 
—A.  S.  2nd  November  1872.— The  Court  re- 
poned a  defender  without  finding  him  liable  in 
expenses  against  an  interlocutor  deleting  the 
cause  from  the  Procedure  Roll  in  respect 
of  failure  to  lodge  prints.  Liquidator  of  the 
Gael  Iron  Coy.  LUi.  v.  Grr,  1884,  12  R.  345 ;  22 
S.  L.  R.  198. 

769.  Reponing  —  Time  for  Enrolling  — 
Decree  in  Absence — Court  of  Session  Act, 
1868,  sec.  23.  —  Decree  in  absence  recalled 
where  the  defender  did  not  enrol  till  the  tenth 
day.  Hawks  v.  Donaldson,  1898  (O.  H.),  6 
S.  L.  T.  172. 

770.  Res  Judicata— Pleading— Relevancy 
—Second  Action  of  Damages— Discovery 


of  Letters  Suppressed  by  Defenders.— In 
an  action  of  damages  for  illegal  detention  in 
a  lunatic  asylum,  the  jury  gave  a  verdict 
in  favour  of  the  defender.  Fourteen  years 
later  the  pursuer  raised  another  action  for 
damages  against  the  same  defender  in  respect 
that  he  had  failed  in  the  former  action  owing 
to  the  defender's  suppressing  and  denying 
the  existence  of  certain  letters  written  by 
the  pursuer  to  the  Sheriff,  the  drafts  of  which 
the  pursuer  had  now  found.  Held  that  no 
statement  had  been  made  sufficiently  relevant 
to  entitle  the  pursuer  to  re-open  the  questions 
dealt  with  in  the  former  action.  MaMntosh 
V.  Smith,  1878,  6  R.  206. 

771.  Res  judicata  —  Competent  and 
Omitted— Title  to  Sue.— The  Clyde  Navi- 
gation Trustees  by  a  judgment  of  the  House 
of  Lords  were  ordained  to  lengthen  certain 
piers  in  the  river.  A  note  of  suspension  and 
interdict  was  presented  by  certain  shipowners 
to  have  the  works  stopped  until  the  sanction 
of  the  Board  of  Trade  had  been  obtained, 
which  it  was  averred  was  required  by  statute. 
Held  (1)  that  the  pursuer  in  the  previous 
action  was  entitled  to  be  sisted  as  a  respon- 
dent, and  (2)  that  the  complainers  were  re- 
presented by  the  Clyde  Navigation  Trustees 
in  the  previous  action,  and  that  as  the  plea 
was  competent  and  omitted  in  that  action, 
the  judgment  therein  was  res  judicata.  Sus- 
pension accordingly  refused.  Glasgow  Ship- 
owners  Association,  dec.  v.  Glyde  Navigation  Trs., 
1885,  12  R.  696 ;  22  S.  L.  R.  374. 

772.  Res  judicata  —  Competent  and 
Omitted. — The  line  of  the  A.  company  passed 
in  a  tunnel  below  an  area  of  ground  belong- 
ing to  companies  B.  and  C.  Part  of  the  area 
was  occupied  by  the  lines  and  joint  sidings 
of  B.  and  C,  part  of  it  was  vacant.  A.'s 
Act,  authorising  them  to  carry  their  tunnel 
**  under  the  joint  sidings  and  works ''  of  B. 
and  C,  forbade  them  to  break  the  surface 
without  the  joint  consent  of  B.  and  C.  A. 
pierced  the  surface  by  a  ventilating  shaft 
which  opened  in  that  part  of  the  area  which 
was  vacant.  B.  obtained  a  decree  that  the 
shaft  was  made  without  their  consent,  and  for 
its  removal.  A.  then  gave  notice,  under  their 
compulsory  powers,  to  acquire  the  ground 
necessary  for  their  shaft ;  and  maintained,  in 
answer  to  a  note  of  suspension  and  interdict 
at  B.*s  instance,  that  the  question — Does 
this  vacant  ground  fall  within  the  statutory 
definition  of  ground  not  to  be  broken  save 
of  consent  ?  had  not  and  could  not  have  been 
competently  raised  in  the  former  action.    B. 


1735 


PROCESS 


1736 


pleaded  '*res  judicata"  and  ''competent  and 
omitted."  The  Court  repelled  these  pleas. 
Opinion  by  Ld.  Kinnear,  that  in  order  to 
support  a  plea  of  "  res  judicata "  it  is  neces- 
sary to  show,  not  only  that  the  parties  and 
the  subject-matter  in  the  two  suits  are 
identical,  but  also  that  the  two  suits  present 
one  and  the  same  ground  of  claim.  N,  B. 
Ely,  Coy,  v.  Lanarkshire  and  J}umbarionshire 
my.  Coy.,  1897,  24  R.  564 ;  34  S.  L.  R.  415 ; 
4  S.  L.  T.  316. 

773.  Ses  jndicata  —  Competent  and 
Omitted— Complainer  in  Interdict— Pnr- 
Buer  and  Defender. — Opinion  by  Ld.  Kinnear, 
that  the  complainer  in  a  process  of  interdict, 
which  is  brought  for  any  other  purpose  than 
to  regulate  possession,  is  not  necessarily  in 
the  position  of  defender  in  such  process,  so 
as  to  deprive  him  of  the  right  (which  it  is 
aaid  every  pursuer  of  an  action  has)  to  bring 
a  new  action  for  the  same  practical  result  as 
a  former  one  in  which  he  has  failed,  provided 
he  rests  the  new  summons  on  a  different 
ground  of  action.  Edinburgh  IVater  Trust  v. 
Clippens  OU  Coy,,  1899, 1  F.  899 ;  36  S.  L.  R. 
710  ;  7  S.  L.  T.  36. 

774.  Res  Judicata  —  Competent  and 
Omitted— Medinm  Concludendi— Porsner 
and  Defender. — A  track  of  pipes  was  laid  in 
a  wayleave  which  had  been  acquired  by  the 
authors  of  a  Water  Trust.  The  owner  of  the 
underlying  minerals  proposed  to  work  them  ; 
the  Water  Trust  applied  for  interdict,  basing 
their  claim  on  the  mineral  owner's  alleged 
failure  to  comply  with  the  provisions  of  the 
Waterworks  Glauses  Act,  1847.  Interdict 
was  refused.  A  second  note  was  then  pre- 
sented in  which  the  Water  Trust  founded 
on  their  right  of  wayleave,  which  entitled 
them  to  support.  The  respondent  pleaded 
(1)  "res  judicata,"  and  (2)  "competent  and 
omitted."  In  support  of  the  latter,  he  argued 
that  in  the  former  action  he  was  the  true 
porsoer  of  the  issue.  The  Court  repelled  both 
pleas — (1)  the  grounds  of  action  were  differ- 
ent ;  (2)  the  complainer  in  the  original  action 
was  in  the  position  of  a  pursuer.  Edinburgh 
Water  Trust  v.  Clippens  Oil  Coy,  Ltd.,  1899, 1 
F.  899;  36  S.  L.  R  710;  7  S.  L.  T.  36. 

775.  Restriction— Minute  of— Absolvitor. 
— The  pursuer  in  an  action  of  reduction  of 
a  disposition  and  settlement  and  of  a  relative 
oodicil  restricted  the  action  to  the  conclusion 
reducing  the  codicil.  Held  that  defender  was 
entitled  to  absolvitor  from  the  other  conclu- 
sions.   Scott  V.  Craig,  1894  (O.  H.),  1  S.  L.  T.  433. 


776.  Restriction — Declarator  and  Dam- 
ages—Restriction to  Declarator— Dismissal 
or  Absolvitor. — The  pursuer  in  an  action 
of  declarator  with  a  conclusion  for  damages 
put  in  a  minute  restricting  the  action  to 
the  declaratory  conclusion.  The  defender 
moved  to  be  assoilzied  from  the  conclusion  fur 
damages  and  pursuer  argued  that  the  con- 
clusion for  damages  ought  to  be  dismissed. 
Held  that  the  defender  was  entitled  to  ab- 
solvitor. Earl  of  Ancaster  v.  Sandeman,  1893 
(O.  H.),  1  S.  L.  T.  291. 

777.  Review  —  Competency—  Lord  Ordi- 
nary on  Teinds — Ecclesiastical  Buildings 
Act,  1868. —The  judgment  of  the  Lord 
Ordinary  on  Teinds  on  questions  submitted 
to  him  in  terms  of  the  Ecclesiastical  Buildings 
Act,  1868,  is  final,  and  not  subject  to  review 
(inter  alia)  by  action  of  reduction.  Earl  of 
Camperdown  v.  Auchterarder  Presbytery,  1902, 
5  F.  61 ;  40  S.  L.  R.  45 ;  10  S.  L.  T.  336. 

778.  Review  —  Competency — Sequestra- 
tion for  Rent  —  Warrant  to  Judicial 
Manager  to  Make  Payment— Sheriff  Court 
Act,  1853,  sec.  24. — In  a  petition  for  seques- 
tration for  rent  in  the  Sheriff  Court  warrant 
was  by  interlocutor  granted  to  the  judicial 
manager  to  pay  the  rent  to  the  petitioner. 
Review  of  this  interlocutor  held  incompetent 
under  sec.  24  of  the  Act.  Baird  v.  Glendinning, 
1874,  2  R  25  ;  12  S.  L.  11.  11. 

779.  Review  —  Redaction  —  Order  of 
Crofters'  Commission. — The  Crofters'  Com- 
mission having,  incidentally  to  an  application 
by  the  occupant  of  a  farm,  determined  that 
the  applicant  was  a  crofter  in  the  sense  of  the 
Act, — held  that  an  action  of  reduction  of  this 
determination  was  not  excluded  by  the  finality 
clause  in  sec.  25  of  the  Crofters'  Holdings 
(Scotland)  Act,  1886.  Sitioell  v.  M'Leod,  1899, 
1  F.  950 ;  36  8.  L.  R.  762 ;  7  S.  L.  T.  62. 

780.  Review  —  Redaction  —  Competency 
—Roads  and  Bridges  (Scotland)  Act,  1878, 
sec.  51. — ^^Extraordinary  expenses"  for  the 
upkeep  of  a  road  may  be  recovered  from 
persons  whose  excessive  traffic  upon  it  has 
caused  the  necessity  of  more  than  the  average 
cost  of  upkeep,  by  a  decree  of  the  Sheriff 
following  upon  a  certificate  of  the  local  road 
surveyor  (sec.  57  of  the  Roads  and  Bridges 
Act,  1878).  It  is  provided  that  the  Sheriff's 
decision  on  the  point  shall  be  final.  Held 
that,  apart  from  averments  of  fraud,  the 
Sheriff's  decision  upon  such  a  question  is  not 
subject  to  review  by  way  of  reduction  of  his 
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decree.  Milne  <t  Coy.  v.  Aberdeen  D.  6'.,  1899, 
2  F.  220 ;  37  S.  L.  R.  171 ;  7  S.  L.  T.  259. 

781  Review  —  Seduction  —  Competency 
— Sheriif  Court  Decree— Court  of  Session 
Act,  1868,  sees.  6i-67— A.  S.  10th  March 
1870,  sec.  3  (5). — A  reduction  of  an  extracted 
final  judgment  in  the  Sheriff  Court  is  com- 
petent; and  it  is  competent  to  add  to  the 
conclusion  for  reduction  such  declaratory  con- 
clusions as  may  tend  to  elucidate  the  rights 
of  parties.  Taylor's  Trs,  v.  APGarngan^  1896, 
23  R.  945 ;  33  S.  L.  R  707  ;  4  S.  L.  T.  17. 
MathettMon  v.  yeaman,  1900,  2  F.  873;  37 
8.  L.  R.  681  ;  8  S.  L.  T.  23. 

782.  Review  —  Reduction  —  Decree  in 
Absence  —  Payment  or  Consignation  of 
Expenses. — In  an  action  of  reduction  of  a 
decree  in  absence,  the  expenses  of  obtaining 
the  decree  must  be  paid  or  consigned  before  an 
order  is  made  to  satisfy  production.  Bradley 
V.  l^allsy  1894  (O.  H.),  2  8.  L.  T.  354. 

783.  Review  —  Redaction  —  Pezjury  — 
Subornation  of, — Averments  that  a  decree 
was  obtained  by  the  perjury  of  witnesses  are 
not  relevant  to  support  an  action  for  the 
reduction  of  the  decree.  But  averments  of 
subornation  of  perjury  sent  to  proof.  Begg  v. 
Begg,  1889,  16  R.  650  ;  26  S.  L.  R.  402. 

784.  Review  —  Suspension  —  Answers 
Lodged  by  Respondent — Court  of  Session 
Act,  1850— Sec.  32  does  not  override  sec.  9. 

— Held  that  in  a  suspension  where  answers 
have  been  lodged  by  the  respondent,  sec.  9 
regulated  the  procedure,  and  was  not  super- 
seded by  sec  32,  which  was  inapplicable  to 
cases  where  answers  had  been  lodged.  ScoU^s 
Exrs.  V.  Hepburn,  1876,  3  R.  816 ;  13  S.  L.  R. 
538. 

785.  Review  •—  Suspension  —  Caution  — 
Juratoiy  Caution. — A  suspension  of  a  charge 
upon  a  decree  of  removing  was  brought  on  the 
grounds  (1)  that  the  complainer  was  a  crofter, 
and  so  protected  from  removal  except  for 
breach  of  the  conditions  enumerated  in  the 
Crofters*  Holdings  Act,  1886,  and  (2)  alterna- 
tively, that  if  not  a  crofter,  she  was  a  tenant 
under  the  Agricultural  Holdings  Act,  and  had 
not  received  one  year's  notice  as  required  by 
that  Act.  This  second  plea  had  not  been 
stated  in  the  Sheriff  Court.  Held  that  as  the 
complainer  had  not  stated  a  primd  facie  g&sq 
she  must  find  caution  in  common  form  as  a 
condition  of  the  note  being  passed.  Sinclair 
V.  Macmillan,  1892,  30  S.  L.  R.  55. 


786.  Review— Suspension— Competency 
—Debts  Recovery  Act^  1867,  sec.  17.— 
Held  that  sec.  17  of  the  Debts  Recovery  Act 
did  not  exclude  testing  by  suspension  the 
validity  of  a  charge  upon  a  debts  recovery 
decree  pronounced  against  a  debtor,  who  was 
afterwards  sequestrated  in  England  and  dis- 
charged under  a  composition  contract  before 
the  charge  was  given.  Samuel  v.  Mackenzie 
db  Bell,  1876,  4  R.  187  ;  14  S.  L.  R.  130. 


787.  Review— Suspension  — Competency 
—Sheriff  Court  Decree— No  Finding  as  to 
Expenses. — If  a  Sheriff  pronounces  a  decree 
ad  factum  prcestandum,  but  refuses  to  deal 
with  the  question  of  expenses  (with  the  re- 
sult of  making  an  appeal  incompetent),  then 
the  respondent  may  proceed  by  way  of  sus- 
pension. It  is  competent  for  him  so  to  do ; 
but  the  Court  will  not,  in  dealing  with  the 
note  of  suspension,  consider  the  merits  of 
the  original  cause.  A.  and  B.  were  joint 
owners  of  a  wall  which  separated  their  pro- 
perties. A.  encroached  on  the  wall,  and  B. 
obtained  from  the  Sheriff  a  decree  authorising 
him  to  enter  on  A.'s  land  and  restore  the 
wall  to  its  original  condition.  The  Sheriff 
refused  to  deal  with  the  question  of  expenses 
till  the  cost  of  restoring  the  wall  should  have 
been  ascertained.  B.  then  presented  a  note 
of  suspension  of  the  execution  of  the  Sheriff's 
decree,  on  the  ground  that  it  would  be  a 
hardship  on  him  to  restore  the  waU  for  the 
purpose  only  of  getting  an  appealable  inter- 
locutor, with  the  chance  that,  on  appeal,  the 
Court  might  find  that  he  had  not  encroached. 
The  Court  suspended  and  sisted  execution  of 
the  Sheriff's  decree.  [Note. — The  resulting 
deadlock  was  removed  by  the  Sheriff  con- 
senting to  pronounce  a  finding  of  expenses.] 
Caledonian  Ely,  Coy.  v.  Cochran* s  Trs.,  1897, 
24  R.  856  ;  34  S.  L.  R.  643 ;  6  S.  L.  T.  21. 

788.  Review— Suspension  —  Competency 
—Debts  Recovery  —  Decree  in  Absence — 
Charge. — Held  that  a  suspension  of  a  charge, 
which  involved  review  of  a  decree  in  absence 
in  terms  of  the  Debts  Recovery  Act,  was  in- 
competent. The  proper  course  for  the  debtor 
would  have  been  an  application  under  sec.  7 
of  the  Act.  Christie  v.  Hoseason,  1898  (O.  H.), 
6  S.  L.  T.  123. 

789.  Review— Suspension  —  Competency 
—  Debts  Recovery  Court  —  Decree  in 
Absence.  —  Held  incompetent  by  note  of 
suspension  in  the  Court  of  Session  to  bring 
under  review  a  decree  in  absence  obtained  in 
the  Debts  Recovery  Court,  the    suspender 
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not  having  applied  to  have  the  case  heard 
and  decided  as  provided  by  sec.  7  of  the 
Debts  Recovery  Act.  Crawford  v.  Copeland 
d  Lye,  1901  (O.  H.),  9  S.  L.  T.  76. 

790.  BeTiew— Suspension— Competency 
— Small  Debt  Decree. — Where  the  Sheriff  in 
deciding  a  small  debt  action  has  applied  his 
mind  to  the  questions  involved,  and  pro- 
nounced decree,  it  is  not  competent  for  the 
Court  to  consider  the  adequacy  of  his  reason- 
ing. Sprott  V.  PortpcUrick  da  Wigtownshire 
Joint  C<mmittee,  1898  (J.),  2  A.  519 ;  25  R.  71 ; 
35  S.  L.  R.  748. 

791.  Review — Suspension  — Competency 
—  Small  Debt  Decree.  —  Suspension  of  a 
charge  following  upon  a  small  debt  decree 
refused  as  incompetent.  Curdie  v.  Hay,  1902 
(O.  H.),  10  S.  L.  T.  435. 


792.  Review— Suspension— Competency- 
Decree  by  DeflBrnlt— Decree  Final— Neglect 
of  A^ent. — ^A  decree  by  default  was  aUowed 
through  the  agent's  neglect  to  become  final ; 
and  the  defender  on  being  charged  thereupon 
raised  a  suspension.  Held  that  the  case  was 
indistinguishable  from  Lumsdaine  v.  Atutror- 
lian  Coy,,  1834,  13  S.  215,  and  suspension 
refused.  Maule  v.  Tainth,  1878,  6  R.  44  ;  16 
S.  L.  R  10. 

793.  Review— Suspension  — Competency 
—Suspension  of  Sheriff  Court  Decree  where 
Appeal  Abandoned  through  Failure  to 
Print  — Court  of  Session  Act^  1868,  sec. 
71— Act  of  Sederunt)  10th  March  1870,  sec. 
3)  subsec.  5.  —  Where  an  appeal  has  been 
taken  to  the  Court  of  Session  from  an  inter- 
locutor pronounced  in  the  Sheriff  Court,  and 
the  process  has  been  retransmitted  to  the 
Sheriff  in  respect  of  the  failure  of  the 
appellant  to  print  and  box  the  note  of  appeal, 
&c.,  the  interlocutor  appealed  against  becomes 
final  for  all  purposes  and  cannot  be  reviewed 
by  suspension.  Watt  Bros,  dc  Coy.  v.  Foyn,  1879, 
7  R  126 ;  17  S.  L.  R.  54.  Mackenzie  v.  N.  B. 
my.  Coy.,  1879,  17  S.  L.  R.  129. 

794.  Review— Suspension  — Competency 
— Sheriff  CourtDecree— Extrinsic  Objection 
to  Decree.  —  Qtiedion:  Whether  in  a  sus- 
pension of  a  final  decree  of  an  inferior  Court 
it  is  competent  to  review  the  judgment ;  but 
held  that  it  is  not  competent  in  a  suspension 
to  reduce  the  decree,  on  the  ground  that  it 
had  been  obtained  by  fraud.  Smith  v.  Kirk- 
vfood,  1897,  24  R.  872 ;  34  S.  L.  R.  652;  5 
S.  L.  T.  22. 


795.  Review— Suspension— Competency 
— Sheriff  Court  Decree  —  Purpose  of  Sus- 
pension to  sist  Execution.  —  A  Sheriff 
pronounced  an  interlocutor  ordering  specific 
performance.  He  refused  to  deal  with  the 
question  of  expenses  till  the  expense  of  the 
operations  he  had  ordered  should  be  ascer- 
tained. Held  that  it  was  competent  to 
suspend  the  decree  with  the  object  of  sisting 
its  execution.  (Wilson  v.  Bartholomew,  1860, 
22  D.  1410  followed.)  Caledonian  Ely.  Coy,  v. 
Cochran's  Trs.,  1897,  24  R.  855;  34  S.  L.  R. 
643 ;  5  S.  L.  T.  21. 

796.  Review— Suspension  — Competency 
—Decree  ad  factum  prsBstandum  in  Ab- 
sence.— Held  competent  to  suspend  a  charge 
given  on  a  decree  ad  factum  pratstandum 
obtained  in  absence  in  the  Sheriff  Court. 
Observations  on  suspension  as  a  mode  of 
review  of  the  judgments  of  inferior  courts. 
Lamb  v.  Thompson,  1901,  4  F.  vS8  ;  39  S.  L.  R. 
80  ;  9  S.  L.  T.  220. 

797.  Review— Suspension  of  Diligence- 
Form  of  Note— Interdict  or  Suspension- 
Sale  under  a  Poinding.— A.  obtained  a  de- 
cree in  the  Sheriff  Court  for  £170  against  B., 
and  6.  having  been  charged  and  having  failed 
to  pay,  A.  poinded  the  furniture  in  B.'s  house 
and  advertised  it  for  sale.  B.'s  wife  there- 
upon obtained  interim  interdict  against  the 
sale  of  part  of  the  poinded  goods  which  be- 
longed to  her,  and  also  against  the  sale  of  the 
remainder  until  caution  should  be  found  for 
the  rent  of  the  house  occupied  by  B.  and  her- 
self, and  of  which  she  averred  she  was  the 
owner.  Caution  was  found  accordingly.  B. 
and  his  wife  thereupon  presented  this  note 
of  suspension  and  interdict  in  which  they 
asked  interdict  of  the  sale  of  that  part  of  the 
poinded  effects  which  belonged  to  A.  himself. 
Held  that  this  note  could  not  be  regarded  as 
a  note  ofi  suspension  of  diligence  but  as  an 
interdict  at  the  husband's  instance,  and  as 
the  sale  was  merely  consequential  to  the  dili- 
gence and  the  diligence  had  not  been  validly 
brought  under  review,  interdict  refused.  Hob- 
Hn  V.  Bums,  1904  (O.  H.),  11  S.  L.  T.  681. 

798.  Review  —  Suspension  —  Valuation 
Assessment— Warrant  to  Poind  in  Execu- 
tion.— ^A  railway  company  assessed  under  the 
Valuation  Acts,  although  dissatisfied  with  the 
valuation  and  assessment,  failed  to  appeal  in 
the  mode  provided  by  the  Acts.  A  warrant 
to  poind  having  been  obtained,  the  railway 
company  presented  a  note  of  suspension. 
Held  that,  as  the  complainers  had  failed  to 
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exhaust  their  ordinary  remediesi  the  note 
was  incompetent.  Opinion  that  in  no  case 
was  review  by  suspension  of  questions  arising 
under  the  Valuation  Acts  competent.  If^. 
Hiyhlmd  Rly,  Coy.  v.  Grant,  1902  (O.  H.),  10 
S.  L.  T.  413. 

799.  SeiMxation  and  Aliment— Order  for 
Custody  of  Children— Competency  where 
no  Conclnsion  in  Summons  —  Coxgngal 
Bights  Act»  1861,  sec.  9. — Held  competent 
in  an  action  for  judicial  separation  and  ali- 
ment where  the  summons  contained  no  con- 
clusion for  the  custody  of  the  children  to 
pronounce  such  an  order.  Symington  v. 
Symington,  1874,  1  R.  871 ;  11  S.  L.  R.  368. 

800.  Seven  Judges— Hearing  before  — 
Judgment  —  Division  of  Opinion  —  One 
Judge  absent  at  Advising  —  Judicature 
Act,  1825,  sec.  23. — Form  of  interlocutor 
where,  after  a  hearing  before  seven  judges, 
the  Court  were  divided  in  opinion  in  the  pro- 
portion of  four  to  three,  and  a  judge  who 
formed  one  of  the  majority  was  not  present 
at  the  advising — his  opinion  being  read  for 
him.  Haldane^s  Trs.  v.  Murphy,  c£rc,  1881,  9 
R.  269 ;  19  S.  L.  R.  217. 

801.  Sist  pending  Arbitration— Compen- 
sation —  Delay  in  liquidating  Counter- 
claim.— A  railway  company  sued  a  trader 
in  1897  for  freight  for  the  carriage  of  goods 
in  the  period  from  January  1893  to  February 
1894.  The  trader  claimed  a  reduction,  on 
account  of  waggon  allowances.  The  sum 
of  this  rebate  fell  to  be  ascertained  by  an 
arbiter  in  terms  of  the  Railway  Rates  and 
Charges,  No.  25  (N.  B.  Rly.)  Order  Confirma- 
tion Act,  1892.  The  Court  refused  to  sist 
the  action  at  the  company's  instance  to  await 
an  award  by  the  arbiter,  on  the  ground  that 
there  had  been  undue  delay  on  the  part  of  the 
trader  to  liquidate  his  claim,  leaving  it  open 
to  him  to  raise  a  new  summons.  N.  B.  Rly, 
Coy.  V.  North  British  Grain  and  Storage  Coy,, 
1897, 24  R.  687 ;  34  8.  L.  R.  563 ;  4  8.  L.  T.  352. 

802.  Sist  pending  Arbitration— Form  of 
— Plea. — Where  the  defender  in  an  action 
on  a  contract  maintains  that  the  facts  in  the 
case  must  be  ascertained  by  arbitration  in 
terms  of  a  reference  clause  in  the  contract, 
the  appropriate  plea  runs :  "  In  respect  that 
the  questions  raised  .  .  .  relative  to  .  .  .  fall 
to  be  determined  by  the  arbiter,  the  action 
ought  to  be  sisted  pending  his  decision.'' 
fVtlson  d:  Macfarlane  v.  Stewart  dj  Coy,,  1898, 
25  R.  655 ;  35  8.  L.  R.  338 ;  5  8.  L.  T.  363. 


803.  Sist  pending  Arbitration— Clause  of 
Reference. — A  contractor  sued  his  employer 
for  a  lump  sum  made  up  of  (a)  a  sum  for  work 
done  under  a  building  contract,  (&)  damages 
for  breach  of  the  contract.  The  contract  con- 
tained a  clause  referring  questions  as  to  the 
execution  of  the  work  to  an  arbiter.  As  upon 
the  question  of  how  the  work  had  been  done 
would  depend  the  defenders'  liability  for  dam- 
ages for  breach  of  contract,  the  Court  sisted 
the  action  to  await  the  award  of  the  arbitei'. 
Barr  v.  Queeiisferry  Commrs.,  1899,  1  F.  630; 
36  8.  L.  R.  448 ;  6  8.  L.  T.  343. 

801  Sist— Divorce  for  Desertion— Action 
raised  before  expiry  of  Four  Tears.— P(^ 

Ld.  Moncreiff:  ".  .  .  it  has  not  been  the 
practice  of  the  Courts  in  recent  times  to  allow 
a  case  to  remain  in  Court  till  the  four  years 
necessary  to  entitle  a  pursuer  to  divorce  for 
desertion  have  run  their  course."  Ross  v.  Ross, 
1899, 1  F.  963 ;  36  S.  L.  R.  707 ;  7  8.  L.  T.  43. 

805.  Sist  —  Concurrent  Litigation  — 
Sequestration  Proceedings  —  Bankruptcy 
(Scotland)  Act^  1856»  sees.  50,  126.  — 
Whether  a  Court,  having  ample  authority 
to  decide  a  suit,  should  sist  the  proceedings 
to  await  the  expected  decision  of  another 
tribunal  of  similar  authority,  held  to  be  a 
question  for  judicial  discretion.  Cireum^ 
stances  in  which  held  that  there  was  no  cause 
to  interfere  with  the  course  of  the  proceed- 
ings. Phosphate  Sewage  Coy,  v.  Molleson,  1876, 
1  App.  Ca.  780 ;  3  R.  (H.  L.)  77. 

806.  Sist  —  Concurrent  English  Litiga- 
tion.— Where  a  litigant  in  Scotland  raised 
an  action  in  the  English  Courts  in  order 
there  to  ascertain  his  rights  in  English  lands 
which  formed  part  of  the  d^  qtio  qv/erUur  in 
Scotland,  the  Court  sisted  procedure  to  await 
the  result  of  the  English  decision.  EewiVs 
Trs,  V.  Lawson,  1891,  18  R.  793;  28  S.  L.  R. 
528. 

807.  Sist— Liquid  and  Illiquid.— A.  having 
obtained  a  finding  of  the  Court  that  B.  was 
due  him  £300,  B.  raised  an  action  to  consti- 
tute a  claim  which  he  had  in  vain  attempted 
to  set  off  by  way  of  compensation  in  the  first 
action.  A.  moved  for  decree  in  the  former 
action  ;  B.  moved  for  a  sist  to  await  the  re- 
sult of  his  action.  B.'s  motion  refused,  Mackie 
v.  Mackie,  1897  (O.  H.),  5  8.  L.  T.  42. 

808.  Sist— Admission  to  Poofs  BolL— 

The  Court  sisted  an  action  of  divorce  to  enable 
a  husband  who  had  no  means  to  pay  the 
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expenses  of  his  wife's  defence  to  apply  for 
admission  of  both  to  the  poor's  roll.  Milne  v. 
Milne,  1885,  13  K.  304 ;  23  S.  L,  R.  205. 

809.  Sist— Petition— Custody  of  Children 
— Action  of  Divorce — Procedure.— A  father 
presented  a  petition  for  custody  of  his  chil- 
dren ;  then  raised  an  action  of  divorce  against 
his  wife,  concluding  for  custody.  Petition 
sisUdL  Paterson  v.  Paterwn,  1899,  2  F.  81 ;  37 
S.  L.  R.  60 ;  7  S.  L.  T.  201. 

810.  Siflt— Discharge  pleaded  in  Bar  of 
Action — Redaction  of  Discharge.— The  de- 
fender of  an  action  lodged  in  process  a  docu- 
ment said  to  be  a  discharge  of  the  pursuer's 
claim.  The  Lord  Ordinary  sided  process  to 
enable  the  pursuer  to  bring  an  action  of  re- 
duction of  the  alleged  discharge.  Maclean  v. 
Hassard,  1902  (O.  fl.),  10  S.  L.  T.  107. 

811.  Sist— Title  to  Defend— Declarator 
of  Bight  to  Hereditary  Office.— In  an  action 
of  declarator  by  the  Earl  of  Lauderdale  that 
he  was  Banner  Bearer  of  Scotland,  Weddei^ 
bum  lodged  defences  averring  his  propinquity 
to  the  Earl  of  Dundee  as  giving  him  a  prior 
daim  to  the  office.  This  averment  was  un- 
supported by  evidence.  The  Lord  Ordinary 
sisted  procedure  to  enable  Wedderbum  to 
establish  his  propinquity  to  Dundee  by  appro- 
priate service  as  his  heir  male.  Earl  of  Lander- 
dale  V.  Wedderbum,  1903  (O.  H.),  11  S.  L.  T. 
194. 


812.  Sist  — Recall  — Service  of 
Competing  Petitions — Claims  to  Peerage. 
— Claimants  to  certain  estates  presented  com- 
peting petitions  to  the  Sheriff  of  Ohanceryi 
and  also  presented  competing  claims  to  the 
House  of  Lords  as  to  the  peerage.  The  Sheriff 
of  Chancery  sisted  procedure  until  the  ques- 
tion of  the  peerage  had  been  determined.  On 
appeal  the  Court  recalled  the  sist  on  the 
ground  that  the  claimant  foimd  entitled  to 
the  peerage  would  not  necessarily  succeed  to 
the  estates.  MaiUand  v.  Maitland,  1885, 12 
R  899  ;  22  S.  L.  B.  418. 

813.  Special  Case— One  Agent  acting  for 
two  Parties.- P^  Lord  President  Bobert- 
eon:  "The  Court  will  be  very  vigilant  to 
refuse  to  consider  special  cases  where  the 
parties,  having  conflicting  interests,  are  re- 
presented by  the  same  agent.  It  must  be 
understood  by  the  profession  that  this  will 
not  do."  Ellit^s  Trs,  v.  Ellis,  1898,  1  F.  4 ;  36 
a  L.  R  77 ;  6  S.  L.  T.  235. 


814.  Special  Case  —  Competency  —  All 
Parties  not  Called. — 'Where  certain  of  the 
persons  interested  were  not  parties  to  a  special 
case,  and  not  represented  by  others  who  were, 
the  Court  refused  to  give  an  opinion,  although 
the  parties  present  asked  for  a  judgment  inter 
se,  Mackie's  Trs.  v.  Martins,  1874,  2  R.  621. 
Dr.  Gray*8  Hospital,  Elgin  v.  Elgin  Magistraies, 
1903, 5  F.  650 ;  40  S.  L.  R.  485 ;  10  S.  L.  T.  784. 

815.  Special  Case— Competency— Pnpil 
Children  as  Parties  —  Father  as  Tutor  — 
Curator  ad  litem. — Held  that  a  special  case 
to  decide  the  rights  of  pupil  and  minor  mem- 
bers of  a  family  was  competent  when  presented 
by  and  with  the  concurrence  of  their  father, 
he  having  no  personal  interest  in  the  stake. 
But  the  Court  appointed  curators  ad  litem  to 
the  children.  Ross  v.  TennanJt*s  Trs.,  1877,  6 
R.  182  ;  15  S.  L.  R.  109. 

816.  Special  Case  —  Competency  —  Ad- 
verse Interests— Tutors  for  Pupil  Children. 
— Held  that  a  special  case,  being  in  effect  a 
contract,  is  incompetent  where  parties  appear 
in  one  capacity  for  their  own  interests,  and 
in  another  as  tutors  for  pupil  children  with 
an  adverse  interest.  Park  v.  Park,  1876,  3  R. 
850  ;  13  S.  L.  R.  550. 

817.  Special  Case — Competency— Minor- 
Pupil  —  Curator  ad  litem  —  Statutoiy 
Oaths  Act,  1868. — Parties  to  a  special  case 
about  a  succession  were  a  minor  and  pupils. 
As  they  had  no  curator  or  tutors,  the  Court 
appointed  a  curator  ad  litem  to  each.  Christie, 
1873, 1  R.  237. 

818.  Special  Case  —  Competency  —  Con- 
struction of  Written  Evidence.  —  In  a 
special  case  the  parties  submitted  to  the  Court 
certain  writings  and  asked.  Are  these  the 
writ  of  the  debtor  to  prove  the  constitution 
and  resting  owing  of  the  debt  F  The  Court 
answered  the  question.  CampbelPs  Trs,  v. 
Hudsm's  Err,,  1895,  22  R.  943;  32  S.  L.  R. 
703 ;  3  S.  L.  T.  84. 

819.  SpecialCase— Competency— Limited 
Liability  Company  as  Shareholder.  —  A 
special  case  to  decide  whether  certain  resolu- 
tions of  a  company  were  ultra  vires  or  no  held 
competent,  the  parties  being  the  company 
and  a  shareholder.  Bamsbotham  v.  Scottish 
American  Investment  Coy.  Ltd.,  1891,  18  R. 
558  ;  28  S.  L.  R.  419. 

820.  Special  Case — Competency— Bights 
of  Bondholders. — The  Court  entertained  a 
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special  case  presented  to  ascertain  the  rights 
of  various  lenders  on  the  security  of  trust 
funds  which  had  been  found  inadequate  to 
repay  their  loans.  Greenock  Harbour  Trs.^  1888, 
15  R.  343 ;  25  S.  L.  R.  259. 

821.  Special  Case — Competency— Hypo- 
thetical Questions. — ^Questions  purely  hypo- 
thetical, and  in  regard  to  which  parties  have 
no  direct  and  immediate  interest  in  the  point 
of  law,  are  not  for  the  decision  of  the  Court. 
Circumstances  in  which  this  principle  applied 
and  a  special  case  diamissed,  Scotfs  Trs.  v. 
AiUm,  1891,  28  S.  L.  R.  673. 

822.  Special  Case— Oompetency-^Gonnty 
Council  —  District  Committee  — No  Con- 
tradictor. —  The  County  Council  of  Rox- 
burgh maintained  that  certain  operations 
on  a  bridge  were  repairs;  the  district  com- 
mittee that  they  amounted  to  reconstruction. 
These  parties  presented  a  special  case,  to 
have  it  determined  what  was  the  character 
of  the  operations  and  the  consequent  liability 
for  assessment.  Case  dismissed  as  incom- 
petent, the  district  committee  having  no 
interest  in  the  question — From  what  rateable 
area  is  to  be  found  the  money  to  pay  for 
the  bridge  ?  Roxburgh  (7.  C.  v.  Melrose  D.  (7., 
1897,  24  R.  667 ;  34  S.  L.  R.  481  ;  4  S.  L.  T. 
329. 

823.  Special  Case— Competency— Neces- 
sity for  Controversy. — A  special  case  must 
disclose  some  oontroyersy  between  the  parties ; 
otherwise  it  is  incompetent.  CourUy  Council 
of  Renfrew  v.  Trustees  for  the  Orphan  Homes  of 
Scotland,  1895,  23  R.  166;  33  S.  L.  R.  138; 
3  S.  L.  T.  165. 

824.  Special  Case— Competency— Ques- 
tion as  to  Trustees'  Power  to  SelL— 
Trustees  and  the  beneficiaries  of  the  trust 
presented  a  special  case,  raising  a  question 
which  was  in  reality  one  of  administration — 
Had  the  trustees,  on  a  sound  construction 
of  the  trust-deed,  authority  to  sell  the  trust- 
estate  P  The  Court  answered  the  questions 
in  the  case.  Ld.  Trayner  was  doubtful  as 
to  the  competency  of  the  procedure,  but  the 
other  Judges  of  the  Second  Division  ex- 
pressed opinions  contra,  Thomson^s  Trs.  ▼. 
ITwmson,  1897,  25  R.  19;  35  S.  L.  R.  16;  5 
8.  L.  T.  140. 

825.  Special  Case— Competency— Ques- 
tion of  Fact— Domicile— Intention— Court 
of  Session  Act,  1868,  sec.  63.— The  Court 
refused  to  determine,  in  a  special  case,  whether 


upon  facts  stated  it  had  been  established 
that  a  person  had  abandoned  animo  his 
domicile  of  origin — that  being  an  inference 
in  fact  and  not  in  law.  Lawson^s  Trs,  v. 
Lawsm,  1883,  10  R.  1278. 

826.  Special  Case— Competency—Value 
of  Cause. — A  special  case  is  not  competent 
where  the  question  inyolved  relates  to  in- 
terests of  less  value  than  £25.  Bruce  v. 
Hendersfm,  1889,  17  R.  276;  27  S.  L.  R.  223. 

827.  Special  Case  — Form  of.— The  con- 
tentions of  parties  must  be  set  forth  in  a 
special  case.  Stewards  Trs,  ▼.  Stevjart^  1895, 
23  R.  93  ;  33  S.  L.  R.  297;  3  S.  L.  T.  249. 

828.  Special  Case— Kecessaiy  Documents 
—  Transmission. — Documents  necessary  for 
the  decision  of  a  special  case  lay  in  the  hands 
of  a  Sheriff-clerk.  The  Court  granted  warrant 
for  their  transmission.  Jamieson^s  Trs,  v. 
Jamiesou,  1899,  2  F.  96 ;  37  S.  L.  R.  76  :  7 
S.  L.  T.  219. 

829.  Special  Case— Party  to— Death  of— 
Sist  of  BepresentatiTe — Procedure.— When 

a  party  to  a  special  case  dies  and  his  repre- 
sentative desires  to  be  sisted,  the  proper 
course  is  for  the  representative  or  his  counsel 
to  sign  the  case.  Beattie,  dec,,  1884, 1 1  R.  405 ; 
21  S.  L.  R  276. 

830.  Special  Case— Questions  not  argued. 
— In  a  special  case  the  Court  will  not  express 
an  opinion  on  questions  which,  while  sub- 
mitted to  them  in  the  printed  case,  have  not 
been  argued.  Machinrum^s  Trs,  v.  MacNeill, 
1897, 24  R  981 ;  34  S.  L.  R  742 ;  5  S.  L.  T.  67. 

831.  Special  Case— Statement  of  Facts- 
Question  of  FiUglish  Law.— A  question  of 
English  law,  such  as  the  construction  of  an 
English  statute,  must  be  treated  as  one  of 
fact,  and  so  set  forth  in  a  special  case  where 
the  application  of  such  law  is  involved.  Camp- 
belVs  Trs.  v.  Campbell,  1903,  5  F.  366 ;  40 
S.  L.  R  336 ;  10  S.  L.  T.  589. 

832.  Stated  Case  —  Amendment  —  Bail- 
way  Commissioners  —  Amendment  —  Bail- 
way  Begulations  Act,  1873  (36  &  37  Vict. 
C.  76). — A  case  having  been  sent  by  the  Rail- 
way Commissioners  under  the  Regulation  of 
Railways  Act,  1873,  for  the  opinion  of  the 
Court,  the  Court,  in  the  absence  of  provision 
in  the  statute  for  remitting  for  amendment 
if  so  required,  following  the  precedent  of  a 
case  sent  for  opinion  from  the  Court  of  Chan- 
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oery^  pronounced  an  interlocutor  intimating 
what  additional  information  was  desired,  and 
superseding  consideration  of  the  case  '*to 
enable  the  parties  or  either  of  them  to  apply 
to  the  Railway  Commissioners  to  amend  the 
case  in  such  manner  as  to  remove  the  diffi- 
culty." Caledonian  Rly.  Coy.  v.  Greenock  and 
Wemyst  Bay  Rly.  Coy.,  1877,  14  S.  L.  R.  235. 

833.  Stated  Case— Amendment  — Taxes 
Management  Act^  1880,  sec.  59.  —  The 
Court,  of  consent,  allowed  a  case  stated  by 
the  Commissioners  of  Income  Tax  to  be 
amended  at  the  bar.  Lloyd  ▼.  Inland  Revenue, 
1884, 11  R.  687 ;   21  S.  L.  R.  482. 

834.  Stated  Case — Amendment — Taxes 
Management  Act,  1880,  sec.  59.  —  At  the 
hearing  of  a  case  stated  by  the  Income  Tax 
Commissioners,  the  Court  allowed  a  note 
setting  forth  additional  facts  to  be  put  in  by 
the  parties.  Paisley  Cemetery  Coy.  v.  Inland 
Revenue,  1898,  25  R  1080 ;  35  8.  L.  R.  947  ;  6 
S.  L.  T.  98. 

835.  Stated  Case  —  Appendix  —  Does  it 
fonn  Part  of  Case?— Remit  for  Amend- 
ment—Taxes Management  Act,  1880,  sec. 
59. — A  case  stated  by  the  Income  Tax  Com- 
missioners stated  a  percentage  on  the  value 
of  plant  which  the  commissioners  had  allowed 
to  a  trader  as  a  reasonable  deduction  to  be 
made  from  his  income-tax  return  for  the 
plant's  depreciation  by  wear  and  tear,  in 
terms  of  sec.  12  of  the  Inland  Revenue  Act, 
1878.  Reference  was  made  from  the  case  to 
an  appendix  in  which  was  printed  an  opinion 
by  one  of  their  number  which  had  guided  the 
commissioners,  and  from  which  it  appeared 
that  the  hypothesis  of  their  estimate  involved 
a  question  of  law,  which  was  not  raised  on  the 
facts  as  embodied  in  the  stated  case  itself. 
The  Court  remitted  the  case  for  amendments 
which  would  show  the  data  of  the  commis- 
sioners' calculation.  Leith,  Hull,  and  Ham- 
burg S.  P.  Coy.  V.  Inland  Revenue,  1899,  1  F. 
1117;  36  S.  L.  R  745;  7  S.  L.  T.  65. 

836.  Stated  Case  — Competency— Remit 
-Case  remitted  firom  England— British 
Law  Ascertainment  Act,  1859.— An  English 
judge  ordered  that  a  case  be  stated  for  the 
opinion  of  the  Court  of  Session,  but  he 
omitted  to  pronounce  an  order  remitting  the 
case.  The  Court  of  Session  decided  that  they 
could  not  entertain  it.  (hUhrie,  1880,  7  R. 
1141;  17  8.  L.R765. 

837.  Stated  Oase  — Form— Remit. —In 
stating  a  case  for  appeal  to  the  Lands  Valua- 
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tion  Court,  the  magistrates  must  set  forth 
the  findings  in  fact  which  they  hold  to  be 
proved.  Case  not  stated  in  accordance  with 
this  rule  remitted  for  restatement.  Glasgouf 
and  S.'W.  Rly.  Coy.  v.  Assessor  for  Greenock,  1898 
(V.  A.  C),  25  R.  1229 ;  35  S.  L.  R  943  ;  6 
S.  L.  T.  148. 

838.  Stated  Oase^Form-Bemit— Valua- 
tion Acts.  — A  stated  case  under  the  Valuation 
Acts  did  not  set  forth  the  findings  in  fact  of 
the  magistrates.  The  appellants  had  not 
asked  the  magistrates  to  state  their  findings. 
The  Court  holding  the  appellants  responsible 
for  the  defective  form  of  the  case  dismissed  it, 
refusing  a  remit.  Stirling  Gas  Light  Coy.  v. 
Stirling  Assessor,  1899,  1  F.  583  ;  6  S.  L.  T. 
326. 

839.  Stated  Case- Form  — Question  of 
Fact — Summary  Prosecution  Appeals  Act, 
1875,  sec.  3. — In  a  case  stated  by  the  Sheriff 
under  the  Summary  Prosecutions  Appeals  Act, 
1875,  objection  was  taken  by  the  Lord  Presi- 
dent that  the  appeal  raised  a  question  of  fact 
and  not  of  law,  and  it  was  accordingly  dis- 
missed, neither  party  being  found  entitled  to 
expenses.  Fairbaim  v.  Sanderson,  1885,  13  R 
81 ;  23  S.  L.  R  56. 

840.  Stated  Case  —  Form  —  Question  of 
Law. — A  Sheriff,  in  stating  a  case  for  appeal 
under  31  &  32  Vict.  c.  48,  sec.  22,  should  put 
a  specific  question  of  law;  and  not  say,  "Have 
I  in  the  circumstances  rightly  refused  to 
entertain  the  claim  ?  "  Andrevjs  v.  Armstrong, 
1897,  25  R  95  ;  35  S.  L.  R  108  ;  5  S.  L.  T.  218. 

841.  Stated  Case— Workmen's  Compen- 
sation Act,  1897  — A.  S.  3rd  June  1898, 
sec.  9  (9) — Amendment. — The  Court  refused 
to  remit  for  amendment  a  case  stated  under 
the  Workmen's  Compensation  Act,  in  order 
that  there  might  be  raised  before  the  Sheriff 
a  view  of  the  case  which  had  not  previously 
been  argued.  Roe  v.  Fraser,  1899,  1  F.  1017 ; 
36  S.  L.  R  782 ;  7  S.  L.  T.  73. 

842.  Stated  Case— Workmen's  Compen- 
sation Act,  1897— Application  for  Order  to 
State  — A.  8.  3rd  June  1898.— In  a  pro- 
ceeding under  the  Workmen's  Compensation 
Act,  1897,  the  Sheriff  refused  to  state  a  case, 
on  the  ground  that  the  question  which  the 
party  dissatisfied  with  his  judgment  wished 
to  raise  was  one  of  fact,  viz. :  *'  Whether  the 
work,  &c.,  was  *  construction '  in  terms  of 
sec.  7  (1).''  An  application  was  made  to  the 
Court  for  a  remit  to  the  Sheriff  to  state  a 
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case.  Two  questions  of  law  were  stated 
which  the  applicant  proposed  to  raise.  They 
were  both  different  from  that  with  which  the 
Sheriff  had  dealt.  The  Court  refused  the 
application  as  laid ;  but,  being  of  opinion 
that  the  question  with  which  the  Sheriff  had 
dealt  did  raise  a  question  of  law,  remitUd  to 
him  to  state  a  case.  H6bh$  d;  Samuds  v. 
Bradley,  1900,  2  F.  744;  37  S.  L.  R.  532;  7 
S.  L.  T.  433. 

848.  Stated  Case— Workmen's  Ckmipen- 
sation  Act,  1897— Application  for  Order  to 
State— A.  S.  3rd  June  1898,  sec.  9.— A  Sheriff 
refused  to  state  a  case  under  the  Workmen's 
Compensation  Act,  1897,  because  the  point  of 
law  involved  was  covered  by  decision.  So  it 
was.  The  Court  remitted  to  the  Sheriff  to 
state  a  case.  Pumphergton  Oil  Coy.  v.  Cavaney, 
1903,5  F.  963;  40  S.  L.  R.  466;  11  S.  L.  T. 
171. 

844.  Stated  Caae-— Workmen's  Compen- 
sation Act,  1897— Form.— In  stating  a  case 
under  the  Workmen's  Compensation  Act, 
1897,  the  Sheriff  should  not  append  a  note. 
Roe  V.  Fraeery  1899,  1  F.  1017;  36  S.  L.  R. 
782 ;  7  S.  L.  T.  73. 

845.  Stated  Case— Workmen's  Oompen- 
sation  Act»  1897— Question  of  Jaw,— Held 
that  an  appeal  was  competent  under  the 
Workmen's  Compensation  Act,  1897,  sec.  1  (1), 
where  the  case  stated  by  the  Sheriff  showed 
that  his  decision  had  involved  the  determina- 
tion of  a  question  of  law,  viz. :  What  was  the 
meaning  of  the  word  "  employment "  as  used 
in  the  ActP  Durham  v.  Brovm  Brothers  dc 
Coy,,  1898, 1  F.  279 ;  36  S.  L.  R.  190 ;  6  S.  L.  T. 
239. 

846.  Stated  Case— Workmen's  Compen- 
sation Act,  1897— Question  of  Law— Remit. 
— Where  a  Sheriff's  statement  of  a  case  under 
the  Workmen's  Compensation  Act,  1897,  was 
deficient,  because  he  had  failed  to  set  forth 
his  determination  upon  the  question  of  law 
which  had  been  raised,  the  Court  remitted  to 
the  Sheriff  for  amendment,  and  found  neither 
party  entitled  to  expenses.  Mumin  v.  Colder- 
wood,  1899,  1  F.  634;  36  S.  L.  R.  453;  6 
S.  L.  T.  346. 

847.  Stated  Case— Workmen's  Compen- 
sation Act*  1897— Form— Pact  or  Law— 
**  Accident  arising  out  of  and  in  the  Course 
of  Employment." — It  is  a  question  of  fact 
whether  or  no  accident  arose  "  out  of  and  in 
the  course  of   employment."     Henderson  v. 


Glasgow  Corporation,  1900,  2  F.  1127;  37 
S.  L.  R.  867  ;  8  S.  L.  T.  118. 

848.  Stated  Case— Workmen's  Compen- 
sation Act,  1897— Question  of  Fact  or  Law 
— ''Sense  of  Act." — In  a  stated  case  under  the 
Workmen's  Compensation  Act,  1897,  the  Court 
answered  a  question  :  "  Was  the  appellant's 
injury  attributable  to  his  own  serious  and 
wilful  misconduct  in  the  sense  of  section  1 
(2)  (c)  of  the  said  Act  ? "  Condron  v.  Gavin 
Pauld;Sons,  1903,  6  F.  29;  41  S.  L.  R.  33;  11 
S.  L.  T.  383. 

849.  Stated  Case— Workmen's  Compen- 
sation Act,  1897—  Question  of  Law  or  Fact. 

— Two  men  were  stationed  by  a  landslip  on  a 
railway  to  give  warning  of  danger  to  approach- 
ing trains.  A  fire  was  lighted  opposite  the 
landslip,  and  while  one  of  the  watchers  re- 
mained by  the  fire  the  other  was  posted  some 
600  yards  away  along  the  line.  Such  were 
their  general  directions.  It  was  left  to  them- 
selves to  arrange  where  each  should  go. 
During  the  night  both  sat  down  beside  the 
fire.  One  fell  asleep.  He  awoke  to  find  that 
his  companion  had  been  injured  by  a  passing 
train.  The  hurt  man  died.  There  was  no 
evidence  that  he  had  fallen  asleep.  The 
Sheriff  held  that  his  dependents  were  entitled 
to  compensation  ;  no  case  of  serious  and  wil- 
ful misconduct  being  established.  On  being 
asked  to  state  a  case  he  refused,  on  the  ground 
that  no  question  of  law  was  involved.  Note 
to  have  him  required  to  state  a  case  refused, 
G.  d:  S,'W,  Rly,  Coy.  v.  Laidlaw,  1900,  2  F.  708; 
37  S.  L.  R.  503 ;  7  S.  L.  T.  420. 

850.  Stated  Case— -Workmen's  Compen- 
sation Act,  1897— Question  of  Fact  or  Law. 
— ^The  Sheriff  having  found  in  fact  that  A's 
death  had  not  been  accelerated  by  an  acci- 
dent, heUi  that  a  question — Whether  A.'s  death 
was  accelerated  by  the  accident  P  was  one  of 
fact.  Wamock  v.  Glasgow  Iron  and  St^el  Coy. 
Ltd.,  1904, 6  F.  474 ;  41  S.  L.  R.  369 ;  11  S.  L.  T. 
697. 

851.  Stated  Case— Workmen's  Compen- 
sation Act,  1897,  Sched.  2  (14)  (c.)— A.  8. 
3rd  June  1898,  sec.  9  (8)— Remit  to  SheriiF. 
— A  case  stated  under  the  Act  bore  that  it  had 
been  ''adjusted  by  the  parties,''  and  put  one 
question  of  law.  At  the  hearing,  facts  were 
alleged  by  counsel  which  raised  another  ques- 
tion of  law.  He  craved  a  remit  to  have  the 
case  amended  to  set  forth  these  new  facts. 
Remit  refused,  McDonald  v.  Hobbs  db  Samuel, 
1899,  2  F.  3 ;  37  S.  L.  K  4 ;  7  S.  L.  T.  157. 
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852.  Stated  Oase— Workmen's  Gompen- 
sation  Act,  1897— Wairant  to  Register 
MemorandimL — An  application  to  the  Sheriff 
for  warrant  to  register  a  memorandum  of 
agreement  in  terms  of  Sched.  2,  sec.  8,  of  the 
Act  is  made  to  him  in  his  capacity  of  common 
law  guardian  of  the  register,  and  not  as  an 
arbitrator,  and  review  must  be  made  by  way 
of  appeal.  The  Sheriff  cannot  be  called  on  to 
state  a  case.  Cochrane  v,  Traill  d:  SonSf  1900, 
3  F.  27  ;  38  S.  L.  R.  18  ;  8  S.  L.  T.  228. 

853.  Snnunons— Competency— Lump  Stun 
to  Several  Pnrsners— Commnnity  of  In- 
terest.— A  conclusion  for  payment  of  a  lump 
sum  of  money  to  separate  pursuers  having 
no  community  of  interest  held  incompetent. 
Smyth  V.  Muir,  1891, 19  R.  81 ;  29  S.  L.  R.  94. 

854.  Summons  —  Competency  —  Rescis- 
sion of  Contract— Offer  of  Restitution.— 
Held  that  an  action  was  incompetent  which 
involved  the  rescission  of  a  contract  and 
contained  no  offer  of  rettitutto  in  integrum. 
Smyth  V.  Muir,  1891, 19  R  81 ;  29  S.  L.  R.  94. 

855.  Summons-Amendment  — Contract 
of  Lease— (General  Conclusion.— The  con- 
clusions of  a  summons  for  implement  of  a 
contract  of  lease  being  wanting  in  speci- 
fication were  held  inadequate;  but  amend- 
ment introducing  specific  conclusions  aXhywed, 
Bobertwn  v.  Cockbum,  1875,  3  R.  21;  13 
S.  L.  R.  15. 

856.  Sutamions— Amendment— New  Case 
—Court  of  Session  Act»  1868,  sec.  29.— 
After  a  proof  in  and  dismissal  of  an  action  by 
the  Lord  Ordinary,  the  pursuer  reclaimed  and 
asked  leave  to  amend  his  summons.  Amend- 
ment re/uied  on  the  ground  that  it  would  in- 
troduce a  new  question  between  the  parties. 
GiUtrn's  Trs.  v.  Fraeer,  1877,  4  R.  1001  ;  14 
S.  L.  R.  631. 

857.  Summons— Amendment  — Court  of 
Session  Act,  1868  (31  &  32  Vict.  c.  100),  sec. 
29. — A  summons  concluded  for  declarator  that 
the  defenders  were  bound  to  execute  on  their 
land  at  their  expense  certain  works  for  the 
efficient  drainage  of  the  pursuer's  land.  Held 
that  a  proposed  amendment  of  the  summons, 
to  the  effect  that  the  expense  should  be  borne 
jointly  by  the  parties  or  by  the  pursuer  alone, 
was  incompetent,  as  the  nature  of  the  action 
would  thereby  be  wholly  changed.  Hope  v. 
Governors  of  Heriot's  Hospital,  1878,  15  S.  L.  R. 
400. 


858.  Summons —Amendment  —  Court  of 
Session  Act,  1868,  sec.  29— Substitution  of 
Separate  Conclusions. — Leave  to  amend  a 
record  under  sec.  29  of  the  above  Act  is  in  the 
discretion  of  the  Court.  The  Court  re/tmed 
leave  to  amend  a  record  by  substituting  sepa- 
rate conclusions  against  the  several  defenders. 
Taylor  v.  M*Dougall  d;  Sons,  1885,  12  R.  1804  ; 
22  S.  L.  R.  869. 

859.  Summons— Amendment  — Court  of 
Session  Act,  1868^  sec.  29.— The  beneficiary 
under  a  trust  sued  the  trustees  for  payment 
to  herself  of  sums  lost  to  the  trust  through 
their  negligence.  After  the  Court  had  ex- 
pressed its  opinion  in  her  favour  on  the  merits 
of  the  cause,  she  asked  leave,  and  was  allowed, 
to  amend  the  summons  so  that  it  should  con- 
clude for  the  restoration  of  the  recovered 
moneys  to  the  trust.  CamUhers  v.  Cairns, 
1890, 17  R.  769 ;  27  S.  L.  R.  640. 

860.  Summons —Amendment— Changing 
Nature  of  Action. — Opinion  that  an  amend- 
ment of  a  summons  would  be  incompetent 
which  would  have  the  effect  of  changing  it 
from  being  declaratory  of  the  right  of  an  in- 
dividual into  a  declarator  of  a  right  in  the 
public.  Loudon  v.  Ayr  Tailors,  1891,  18  R. 
549 ;  28  S.  L.  R.  407. 

861.  Summons— Amendment— Enlarging 
Scope. — Motion  to  amend  a  summons  by  sub- 
stituting for  a  declarator  of  common  owner- 
ship a  declarator  of  sole  ownership  refused, 
Leny  v.  Dunfermline  Magistrates,  1894,  21  R. 
749 ;  31  S.  L.  R.  617 ;  1  S.  L.  T.  595. 

862.  Summons  —Amendment  —  Court  of 
Session  Act,  1868,  sec.  29.— A  pursuer  asked 
leave  to  amend  his  summons  by  adding  to  a 
number  of  separate  money  claims  (amounting 
in  all  to  £602)  an  alternative  conclusion  for 
£300,  which  was  the  damage  he  had  suffered 
if  calculated  on  a  different  principle  of  assess- 
ment. Held  {diss.  Ld.  Adam)  that  the  amend- 
ment was  incompetent.  Russell,  Hope  db  Coy. 
V.  PiUans,  1895,  23  R.  256 ;  33  S.  L.  R.  242 ; 
3  S.  L.  T.  199.  Cf.  Laming  db  Coy.  v.  Sealer, 
1889,  16  K.  828  ;  26  S.  L.  R.  500. 

863.  Summons  —  Amendment  —  Restric- 
tion—Competency —  Several  Pursuers  for 
different  Debts. — Arrestments  were  used  on 
the  dependence  of  a  summons  at  the  instance 
of  five  different  pursuers  for  five  distinct 
debts.  A  minute  was  put  in,  proposing  to 
strike  out  four  of  the  pursuers  and  the  rela- 
tive conclusions.      Held    that    this  was    an 


1753 


PROCESS 


1754 


amendment  of  the  summons;  that  it  was 
competent;  but  that  it  could  not  validate 
arrestment  used  on  the  dependence  of  the 
unrestricted  action,  which  was  incompetent, 
so  as  to  give  the  pursuer  a  preference  over 
other  creditors  of  the  defender.  Fischer  dk  Coy. 
V.  Andwmi,  1896,  23  B.  395;  33  S.  L.  B. 
306 ;  3  S.  L.  T.  230. 

864.  Summons— -Amendment  — Instance 
—  Competency  —  Separate  Pursuers  suing 
for  Damages  due  to  one  of  their  Number. 
— Brown  was  during  life  a  distiller,  Cameron 
&  Allan  were  his  law-agents,  and  Hay  was 
their  accountant,  who  audited  Brown's  books. 
Brown  died,  and  shortly  after  his  death  the 
firm  of  Cameron  &  Allan  was  dissolved,  and 
Hay  acted  as  liquidator.  In  this  latter  capa- 
city there  came  into  his  possession  numerous 
documents,  i&c.,  which  had  belonged  to  Brown 
in  connection  with  his  business  of  distiller. 
Brown's  trustees  and  Cameron  (who  had  been 
a  partner  in  the  dissolved  firm)  sued  Hay 
(1)  for  delivery  of  the  documents,  &c. ;  (2)  to 
have  him  interdicted  from  making  use  of  the 
information  on  the  subject  of  Brown's  distil- 
lery which  he  had  gained  in  the  capacity  of 
auditor ;  (3)  for  ''  payment  to  the  pursuers  " 
of  £500  as  damages.  The  defenders  having 
pleaded  that  the  claim  for  damages  was  in- 
competent as  laid,  the  pursuers  were  allowed 
to  amend  the  third  conclusion  into  a  conclu- 
sion for  "  payment  to  the  pursuers  as  trustees 
foresaid  "  of  damages.  Opinion  by  Lord  Pre- 
sident that  the  instance  was  good  as  laid. 
Opinion  by  Ld.  McLaren  on  the  propriety  of 
reviewing  such  questions  which  were  matters 
of  Lord  Ordinary's  discretion.  Brown^s  Trs.  v. 
Hay,  1897,  24  K  1108;  34  S.  L.  R  841 ;  5 
S.  L.  T.  111. 

865.  Summons  —  Amendment  —  Bill  of 
Exchange— Action  founded  on  Promissory 
Note — Prescription. — Where  an  action  was 
raised  for  payment  of  a  debt  constituted  by 
a  promissory  note,  which  was  referred  to  in 
the  condescendence  but  not  libelled  in  the 
summons,  leave  was  granted  to  amend  the 
summons  by  adding  a  reference  to  the  pro- 
missory note.  Bank  of  Scotla7id  v.  Fergusson, 
1898,  1  F.  96 ;  36  S.  L.  R.  89  ;  6  S.  L.  T. 
205.  Sanderson  v.  Bryden,  1898  (O.  H.),  5 
S.  L.  T.  383.     [Cf.  No.  872.] 

866.  Summons  —  Amendment  —  Compe- 
tency.— A  summons  concluded  conj  unctly  and 
severally  against  A.  and  B.  for  implement  of 
a  contract  formed  by  letters  dated  x  and  y. 
So  far  as  these  letters  disclosed,  only  A.  was 


bound  by  the  agreement,  but,  after  a  proof, 
a  letter  dated  z  was  produced  which  showed 
that  B.  also  was  bound.  An  amendment  of 
the  siunmons  allowed,  to  the  efiect  of  including 
the  letter  dated  ^  as  a  ground  of  action. 
Brovm  v.  Ross,  1899,  2  F.  38;  37  S.  L.  R  1 ;  7 
S.  L.  T.  161. 

867.  Summons  — Amendment —  Clerical 
Error. — A  pursuer  allowed  to  amend  a  clerical 
error  in  a  summons,  by  substituting  his  true 
name  "Francis"  for  that  of  "James"  be- 
stowed upon  him  by  the  clerk.  Riack  v. 
Wallace,  1899,  1  F.  718  ;  36  S.  L.  B.  520 ; 
6  S.  L  T.  365.  Watt  v.  Smith's  Trs,,  1901 
(0.  H.),  9  S.  L.  T.  2\b  followed, 

868.  Summons  —Amendment  —  Compe- 
tency.— Leave  granted  to  amend  a  summons 
containing  "  joint  and  several  conclusions,"  by 
inserting  the  words  "  or  severally."  Gook  v. 
Bamton  HoUl  Coy.  and  Others,  1900,  2  F.  1011 ; 
37S.  L.  R757;  8  S.  L.  T.  61. 

869.  Summons  — Amendment  —  Clerical 
Error.  —  Pursuer  allowed  at  adjustment  of 
record  to  amend  a  clerical  error,  whereby  a 
defender  was  named  "  Norrie "  instead  of 
"  Howie."  The  summons  had  been  served  on 
Howie.  Watt  v.  Smith's  Trs.,  1901  (O.  H.),  9 
S.  L.  T.  215. 

870.  Summons — Amendment— Prayer  of 
Note  of  Suspension  and  Interdict.— The 
prayer  of  a  note  of  suspension  and  interdict 
brought  to  prevent  the  respondents  from 
obstructing  the  complainers  in  taking  rabbits 
referred  to  the  obstructions  placed  in  "  rabbit 
burrows."  Prior  to  closing  the  record  on  the 
passed  note  the  complainer  allowed  to  amend 
by  substituting  for  "rabbit  burrows"  "rabbit 
runs,"  on  payment  of  £3,  3s.  expenses.  Davidr- 
son  V.  Renion,  1902  (O.  H.),  10  S.  L.  T.  479. 

871.  Summons— Amendment  of— Court 
of  Session  Act^  1868,  sec.  29— Conclusion 
for  Declarator  of  ^operty  of  Gk>ods  — 
Alternative  Conclusion  for  Declarator  of 
Lien. — A  summons  concluded  for  declarator 
that  certain  lots  of  timber  were  the  property 
of  the  pursuers  and  that  neither  of  the  de- 
fenders had  any  right  or  title  to  demand 
delivery  or  to  claim  possession  of  the  said 
goods.  In  the  course  of  the  action,  the  pur- 
suers came  to  be  satisfied  that  this  conclusion 
could  not  be  supported,  and  they  proposed  to 
add  an  alternative  conclusion  to  the  effect 
that  they  were  entitled  to  retain  the  goods 
until  payment  of  the  agreed-on  price  was  made 
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to  them.  Held  that  the  amendment  was  in- 
competent. Dobell^  Beckett  d;  Coy,  v.  Neihon, 
1904  (O.  H.),  11  S.  L.  T.  676. 

872.  Summons— Bill  of  Exchange.— In  an 
action  founded  on  a  bill  of  exchange  the  hill 
muflt  be  libelled  in  the  summons,  in  con- 
formity with  Sched.  A.,  Court  of  Session  Act, 
1850,  and  A.  S.  Slst  October  1850.  Davis  v. 
Cadnian,  1897,  24  R.  297  ;  34  S.  L.  R.  260 ; 
4  8.  L.  T.  242.    [QT.  No.  865.] 

873.  Summons — Gommencement  of  Ac- 
tion —  Execution  —  Citation  Amendment 
Act^  1882,  sec.  3. — An  action  "commences" 
with  the  execution  of  the  summons,  not  when 
it  is  signeted ;  when  citation  is  by  registered 
letter,  the  time  of  posting  the  letter  is  the 
time  of  execution  of  the  summons.  Alston  v. 
MacdougaLl,  1887,  15  R  78  ;  26  S.  L.  R  74. 

874.  Summons  — Conclusions  — Altema- 
tive— Implement,  which  fkiling,  Damages 
— Implement  impossible. — In  an  action  con- 
cluding for  implement  of  a  contract  for  the 
purchase  of  a  house,  and  failing  implement,  for 
damages,  the  Lord  Ordinary  hdd  the  defender 
not  bound  to  implement,  but  liable  in  damages. 
Acquiescing  in  this  view  the  pursuer  sold  the 
house.  The  defender  reclaimed.  Opinionhj 
Lord  Kinnear,  that  it  was  no  longer  com- 
petent for  the  pursuer  to  claim  damages,  that 
conclusion  being  operative  only  in  the  event 
of  the  defender's  failure  to  implement,  a  thing 
the  pursuer  had  made  it  impossible  for  him 
to  do.  Harvey  v.  Smith,  1904,  6  F.  511;  41 
S.  L.  R  292 ;  11  S.  L.  T.  667. 

875.  Summons  —  Conclusions.— Where  a 
summons  contained  three  conclusions,  the 
third  of  which  was  ancillary  to  the  other  two, 
a  pursuer  was  held  not  entitled  to  abandon 
the  first  two  and  insist  in  the  third.  Skerret 
y.  Oliver,  1896,  23  R.  468 ;  33  8.  L.  R  323 ; 
3  S.  L.  T.  257. 

876.  Summons— Incompetency— Decree 
— Absolvitor. — The  Court  finding  a  summons 
incompetent  granted  decree  of  ahsolvitor. 
Smyth  V.  Muir,  1891, 19  R  81 ;  29  S.  L.  R  94. 

877.  Summons  —  Divorce  —  Conclusions 
for  jus  relictsB,  &a — Questions  as  to  com- 
petency of  including  in  an  action  for  divorce 
conclusions  for  payment  to  the  wife  of  her 
kgal  rights.  Ellison  v.  Ellison,  1901,  4  F. 
267;  39  S.  L.  R  168;  9  S.  L.  T.  282. 

878.  Summons  —  Inducia  —  Dispensing 
with. — The  Court  ex  nobile  officio  dispensed 


with  the  indudas  of  a  summons,  brought  by  a 
creditor  to  constitute  a  debt,  in  order  that  he 
might  adjudge  and  rank  pari  passu  with 
another  creditor  of  their  common  debtor,  who 
had  previously  raised  an  action  of  adjudica- 
tion. M'Kidd,  1890,  17  R.  547 ;  27  S.  L.  R. 
353. 

879.  Summons  —  Partibus  —  A.  S.  llth 
July  1828. — One  of  two  pursuers  having  a 
good  title  to  sue  held  entitled,  on  the  seques- 
tration of  the  other  pursuer,  to  proceed,  the 
case  being  called  in  his  name,  and  his  name 
alone  appearing  in  the  partihus,  Shaw  v. 
OM's  Trs.,  1893,  20  R.  718 ;  30  S.  L.  R  634  ; 
1  S.  L.  T.  28. 

880.  Summons  —  Protestation  for  not 
Calling. — A  pursuer  served  a  summons  on 
19th  October.  The  induda  expired  on  26th. 
He  did  not  call  it  on  27th,  28th,  or  29th,  and 
on  the  30th  the  defenders  took  out  pro- 
testation. On  the  10th  Novemher  the  pro- 
testation was  given  out  to  he  extracted,  and 
on  the  same  day  the  summons  was  called. 
The  defender,  having  entered  appearance 
under  protest,  moved  that  the  action  be  dis- 
missed. The  Lord  Ordinary  refused  to  dis- 
miss the  action.  Lee  v.  Duncan  Smith  d: 
Maclaren,  1897  (O.  H.),  4  S.  L.  T.  323. 

881.  Summons  —  Protestation  for  not 
Calling— 13  &  14  Vict.  c.  36,  sec.  23.— A 
defender,  having  taken  out  protestation  for 
not  calling  of  a  summons  and  obtained  ex- 
tract, moved  for  dismissal,  on  the  ground  of 
''no  process,  the  pursuer  not  having  been 
reponed  against  extracted  protestation.'' 
Action  accordingly  dismissed,  SmaU  v.  Small, 
1897  (O.  H.),  5  S.  L.  T.  193. 

882.  Summons  —  Printed  Summons — 
Signeting  and  Signing.— A  party  presented 
a  note  to  the  Court  stating  that  he  was 
raising  an  action  against  certain  members 
of  the  College  of  Justice,  and  as  he  was  un- 
willing to  ask  any  writer  to  the  signet  to 
sign  the  summons  craved  authority  to  the 
keeper  of  the  signet  to  signet  the  summons 
signed  by  him  alone  and  for  authority  to 
signet  printed  copies  thereof  The  Court  in 
view  of  the  summons  being  printed  authorised 
the  keeper  to  signet  printed  copies,  but  de- 
clined to  dispense  with  the  usual  signature 
hy  a  writer  to  the  signet.  Hoey,  Petitioner, 
1885,  13  R  207. 

883.  Summons  — Signeting.— "The  whole 
effect  of  obtaining  a  summons  to  be  signeted 
is  that,  in  the  Queen's  name  a  warrant  is 
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issued  by  the  keeper  of  the  signet  and  his 
deputy  for  serving  a  summons.  This  is  not 
in  any  sense  a  judicial  act."  Per  Lord 
President  Inglis,  p.  362.  WalVs  Trs.  v. 
Drynan,  1888,  15  R.  359  ;  25  S.  L.  R.  275. 

884.  Summons  —  Supplementary  Action 
— New  Defender  Introduced— (Jompetency 
of  Proceeding  with  Supplementary  after 
Original  Action  Dismissed. —FeM  that  a 
supplementary  action  raised  merely  to  in- 
troduce a  new  defender  could  not  be  insisted 
in  independently,  the  original  action  having 
been  dismiued.  {Roy  v.  Hamiltons  db  Coy.,  1868, 
6  M.  422  disttnguiithed.)  Young  v.  Mitchell, 
1874,  1  R  1011 ;  11  S.  L.  R.  582. 

885.  Summons— Supplementary  Summons. 
— Held  that  the  official  liquidator  of  a  com- 
pany had  no  title  to  sue  the  directors  of  the 
company  in  his  own  name ;  and  that,  the 
instance  being  radically  bad,  the  case  was 
not  one  for  a  supplementary  summons. 
Munro  v.  HtUchieon  and  Others,  1896  (O.  H.), 
3  S.  L.  T.  268. 

886.  Summons— Supplementary  Summons 
—Lis  alibi  pendens— Competency— Court  of 
Session  Act,  1868,  sec.  29— Bes  noviter.— 
A  pursuer  raised  an  action  concluding  for 
£5000  as  damages,  which  he  had  stistained 
through  negligence  of  the  defenders.  A  proof 
was  allowed,  reserving  the  question  of  the 
amount  of  damages  due,  and  the  pursuer's 
action  was  found  relevant  and  sufficient,  and 
a  proof  of  damage  was  ordered.  The  pursuer 
thereafter  served  a  supplementary  action, 
concluding  for  £8000,  and  averred  that  in  his 
earlier  pleading  he  had  underestimated  his 
loss.  He  moved  for  conjunction.  The  de- 
fenders pleaded  lis  alibi  peiidens.  Held  that 
the  second  action  was  incompetent,  being  an 
attempt  to  evade  the  provisions  of  sec.  29  of 
the  Court  of  Session  Act,  1868,  which  forbids 
amendment  of  a  summons  so  as  to  submit 
to  adjudication  a  larger  sum  than  that 
specified  in  the  original  pleading.  Opinion 
reserved  by  Ld.  Moncreifif  as  to  the  effect  of 
res  noviter.  Parker  v.  N.  B.  Rly.  Coy.,  1899, 
1  F.  872 ;  36  S.  L.  R.  680 ;  7  8.  L.  T.  29. 

887.  Summons— Supplementary— Larger 
Sum  concluded  for — Competency  —  Lis 
alibi  pendens— Court  of  Session,  1868,  sec. 
29. — ^A  pursuer  in  an  action  had  under- 
estimated the  amount  of  his  claim  by  £1000, 
and  raised  a  supplementary  summons  con- 
cluding for  payment  of  a  sum  of  £1000  in 
excess  of  the  sum  originally  claimed.     He 


intended  to  claim  only  the  amount  concluded 
for  in  the  supplementary  summons.  The 
defender  pleaded  lis  alibi  pendens  in  the  second 
action,  and  this  plea  was  sustained.  Goodmns, 
Jardine  d-  Coy.  v.  Brand  d:  Son,  1903  (O.  H.), 
11  S.  L.  T.  482. 

888.  Tender— Acceptance- Timeous. — 

An  arbiter  in  a  judicial  reference  issued  notes 
of  his  intended  award  in  which  he  proposed 
to  award  less  than  the  sum  tendered  before 
the  case  was  sent  to  him.  Before  the  award 
was  delivered  the  pursuer  lodged  a  minute 
accepting  the  tender.  Held  that  the  accept- 
ance was  too  late.  Macrae  v.  Edinburgh  Street 
Tramvxiys  Coy.,  1885,  13  R.  265  ;  23  S.  L.  R. 
185. 

889.  Tender— niiguid  Claim.— Where  the 
creditor's  claim  is  illiquid  the  debtor  makes  a 
good  tender  when  he  goes  and  offers  to  pay 
whatever  sum  may  be  due,  although  he  carry 
no  money  in  his  hands.  Fraser  v.  Smith,  1899, 
1  F.  487 ;  36  8.  L.  R.  377  ;  6  8.  L.  T.  335. 

890.  Tender— Alternative  of  Tender  and 
Offer  to  Refer— Offer  to  Refer  Accepted— 
Incompetency  of  thereafter  Accepting 
Tender. — The  defenders  in  an  action  offered  to 
refer  the  whole  cause,  and  alternatively  made 
a  tender.  A  reference  was  made  by  joint- 
minute  (to  which  the  Lord  Ordinary  inter- 
poned  authority)  to  an  arbiter,  but  nothing 
was  done  under  it.  The  pursuer  thereafter 
lodged  a  minute  accepting  the  tender,  and 
moved  the  Lord  Ordinary  to  grant  decree  for 
the  sum  tendered.  Motion  refused,  on  the 
ground  that  an  alternative  offer  having  been 
made,  and  the  first  alternative  having  been 
accepted,  the  second  alternative  was  no  longer 
open.  Reid  «£•  Coy.  v.  Firth  <t-  Stott,  1886 
(O.  H.),  23  8.  L.  R.  845. 

891.  Transference— Foreign  Defender.— 
Cause  transferred  against  representatives  of 
deceasing  defender  against  whom  jurisdic- 
tion had  been  found  by  arrestment.  David" 
son,  Pirie  dc  Coy.  v.  DihWs  Rejrrs.,  1900,  2  F. 
640 ;  37  S.  L.  R.  446  ;  7  8.  L.  T.  384. 

892.  Transference  —  Death  of  Defender 
before  Calling— Intimation  to  Heir— Court 
of  Session  Act,  1868,  sec.  96.— A  defender 
died  after  a  summons  had  been  served,  but 
before  it  was  called.  The  pursuer  enrolled  the 
case  without  having  called  it,  and  having 
lodged  a  minute  of  transference,  in  terms  of 
sec.  96  of  the  Court  of  8ession  Act,  1868, 
obtained  an  order  for  its  intimation  upon  the 
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representatiTes  of  the  deceased.     Watson  v. 
fVaUan,  1898  (O.  H.),  6  S.  L.  T.  201. 

893.  Transference— Suspension  and  Inter- 
dict—  (Jompetency  of  Transference.— HisM 
that  an  action  of  suBpension  and  interdict 
may  he  transferred  against  the  representatives 
of  the  respondent,  hut  action  dismissed  in 
respect  that  there  were  no  averments  affect- 
ing the  party  against  whom  it  had  heen 
transferred.  Watson  v.  Cowan^  1894  (O.  H.), 
2  S.  L.  T.  168. 

894.  Vacation— Bill  Ohamber^Petition 
for  Factor— Time  for  Beclaiming— Oonrt 
of  Session  Act»  1857,  sec.  10.— The  Lord 
Ordinary  on  the  Bills  exercising  in  vacation 
the  powers  conferred  hy  sec.  10  of  the  Act  of 
1857  with  reference  to  petitions  for  factors, 
Ac.,  is  acting  as  Junior  Lord  Ordinary,  and  his 
interlocutors  so  pronounced  must  he  reclaimed 
against  within  eight  days.  Sitaig  v.  Johnston^ 
1875,  2  R.  701  ;  12  S.  L,  R.  469. 

895.  Vacation— Bill  Ohamber— Trust- 
Petition. — Hdd  that  a  petition  under  the 
Trusts  (Scotland)  Act,  1867,  can,  looking  to 
the  terms  of  sec.  16  thereof,  he  presented  to 
and  proceed  hefore  the  Lord  Ordinary  offi- 
ciating on  the  Bills  during  vacation.  Stave- 
leys,  Petitioners,  1883  (O.  H.),  20  S.  L.  R.  565. 

896.  Vacation— Bill  Ohamber— Petition— 
Cknnpany. — In  vacation  the  Lord  Ordinary  on 
the  Bills  has  jurisdiction  to  entertain  petitions 
for  the  confirmation  of  reduction  of  capital  hy 
companies  registered  under  the  Companies 
Acts.  Niddrie  and  Benhar  Coal  Coy.  Ltd.,  1892, 
19  R.  820. 

897.  Vacation  — Bill  Chamber  —  Nohile 
offidnnx— Custody  of  Children.  —  In  vaca- 
tion the  Lord  Ordinary  on  the  Bills  will 
entertain  applications  for  the  custody  of 
children.  Edgar  v.  Filler's  Trs.,  1893,  21  R. 
59;  31  S.  L.  R.  76;  1  S.  L.  T.  301. 

888.  Vacation— Bill  Chamber— Kobile 
oAdum— Exercise  of— Education.- Where, 
in  vacation,  the  Lord  Ordinary  on  the  Bills 
ordered  intimation  and  service  of  a  petition 
for  the  settlement  of  a  scheme  under  an  edu- 
cational bequest,  the  Court  repeated  the  order 
of  new.  A  berdeen  University  Court,  Petitioners, 
1901, 4  F.  122 ;  39  S.  L.  R.  108 :  9  S.  L.  T.  278. 

899.  Vacation— Bill  Chamber— Breach  of 
Interdict. — ^The  Lord  Ordinary  on  the  Bills 
in  vacation  has  jurisdiction  to  hear  petitions 


and  complaints  for  breach  of  interdict.  Olas- 
goto  International  Exkibition,  1901  v.  Sosnowski, 
1901,  39  S.  L.  R.  28  ;  9  S.  L.  T.  233. 


900.  Vacation— Reclaiming  Note—! 
—Personal  Diligence  Act,  1838,  sec.  20.— 
Where  the  days  allowed  for  reclaiming  expired 
on  a  day  when  the  clerk's  office  was  shut, 
held  that  a  reclaiming  note,  lodged  on  the  first 
day  thereafter  when  the  office  was  open  was 
competent.  Henderson  v.  Henderson,  1888, 16 
R.5;  26S.L.R.  11. 

901.  Vacation— Reclaiming  Note— Time 
— Interlocator  Allowing  Proof— A.  S.  14tlL 
March  1894.— The  A.  S.  14th  March  1894, 
which  permits  reclaiming  notes  to  be  pre- 
sented on  box  days  or  the  first  sederunt  day 
when  the  reclaiming  days  run  out  in  vacation 
does  not  apply  to  interlocutors  allowing  proof. 
In  that  particular  case  a  reclaiming  note  must 
be  lodged  with  the  Clerk  of  Court  within  six 
days  of  the  date  of  the  interlocutor.  Mackenzie 
V.  Lucas  ik  Aird,  1894,  21  R  544;  31  S.  L.  R. 
429 ;  1  S.  L.  T.  527. 

902.  Vacation— Reclaiming  Note— Time 
—Box-day— Court  of  Session  Act,  1868, 
sec.  94— A.  S.  14th  March  1894.— An  inter- 
locutory judgment  was  pronounced  by  the 
Lord  Ordinary  in  vacation,  and  thirteen  days 
before  the  first  box-day.  Leave  was  granted 
to  reclaim.  Held  that  a  reclaiming  note  was 
timeously  lodged  on  the  second  box-day. 
Countess  Dowager  of  Seajield  v.  Kemp,  1898,  25 
R.  873;  35  S.  L.  R.  680  ;  6  S.  L.  T.  10. 

903.  Vacation— Reclaiming  Note— Time 
—Lodging— Interlocntor  Signed  in  Vaca- 
tion by  Junior  Lord  Ordinary- Entail  Peti- 
tion-Distribution of  Business  Act,  1857, 
sec.  6— Court  of  Session  Act,  1868,  sec.  94. 
— Held  that  a  petition  under  the  Entail  Acts 
taken  to  avizandum  during  session  and  dis- 
posed of  during  vacation  by  the  Jimior  Lord 
Ordinary,  fell  under  sec.  94  of  the  Court  of 
Session  Act,  1868.  Sutti^s  Tutors  v.  Vis- 
countess DalrympU,  dkc.,  1883,  11  R.  3;  21 
S.  L.  R.  2. 

904.  Vacation— Vacation  Court— Decree 
in  Absence— Action  of  Choosing  Cnrators. 
— The  Lord  Ordinary  sitting  in  the  Vacation 
Court  may  pronounce  decree  in  absence  in  an 
action  of  choosing  curators.  Hay  v.  Hay, 
1887,  15  R.  1 ;  25  S.  L.  R.  86. 

905.  View— Order  for  View  before  Clos- 
ing Record. — A.  sued  B.  for  recovery  of  a 


1761 


PROCESS— PROPERTY 


1762 


picture  which  he  charged  B.  with  misappro- 
priating, but  which  he  was  unable  to  describe 
in  his  summons  in  terms  sufficiently  specific 
to  identify  it.  On  the  case  appearing  in  the 
adjustment  roll  he  moved  the  Lord  Ordinary 
for  an  order  allowing  him  to  view  B.'s  collec- 
tion of  pictures  to  enable  him  to  discover 
the  picture  claimed,  and  to  place  a  specific 
description  of  it  on  record.  The  Lord  Ordi- 
nary granted  the  motion.  CTiristie  v.  Munro^ 
1885  (O.  H.),  23  8.  L.  R.  267. 

906.  Wakening  —  Where  Appear ance 
never  Entered— Gonrt  of  Session  Act»  1850 
(13  &  14  Vict.  c.  36);  sec.  30  — Oonrt  of 
Session  Act,  1868  (31  &  32  Vict.  c.  100), 
sec.  95. — Held  that  it  is  incompetent  to 
waken  a  cause,  in  which  appearance  has  not 
been  entered,  by  minute  of  wakening,  the 
proper  course  being  to  raise  a  summons  of 
wakening.  Lorrain^s  Trs.  v.  Brodtey  1881 
(O.  H.),  19  S.  L.  R.  278. 

907.  Whole  Oourt  —  Seven  Judges  — 
Authority   attaching  to    Decisions   of.— 

YuiWs  Trs.  v.  Thomson,  1902,  4  F.  815;  39 
S.  L.  R.  669 ;  10  S.  L.  T.  169. 


PBOPEBTY 

ACCESS,  1-11. 

Assessment,  96-98, 100. 
Assignation  of  Rents,  157-159. 
Assignation  op  Writs,  160. 
Auction,  123, 124. 
Babony  Title,  30-32,  36. 
Boundary,  11-21,  23,  25,  27-29, 181-182. 

Boundary   by   Measurements,  13,  177, 

182, 183. 
Bounding  Title,  176-184. 
Burying  Plage,  43. 
Canal,  113,  231. 
Common  Interest,  48-58. 
Common  Property,  47,  59-79. 
Completion  of  Title,  185-191. 

Completion   of   Title   in   mala  fide, 

165,  170, 171. 
Construction  of  Title,  192,  193. 

Description  in  Title,  19,  129,  130,  131, 
194.  195. 

Disposition,  196-198. 

Division  and  Sale,  80-83,  86. 

Encroachment,  42,  66,  76. 

Foreshore,  14,  27-39, 183,  223. 

Harbour,  232. 


improbative  offer  to  sell,  132,  133. 

Joint  Ownership,  80-86. 

Lane,  Boundary  by,  10, 11. 

Loch,  20,  77,  120. 

March  Fence,  21-26. 

Marketable  Title,  139-144, 161-164, 174. 

Minute  of  Sale,  Description  in,  131. 

Missives  of  Sale,  127, 128. 

Mutual  Gable,  47,  59-69,  78. 

Mutual  Wall,  70-72,  78. 

Neighbourhood,  40-42. 

Obligation  to  clear  Record,  146-151. 

Obligation  to  Relieve,  96, 98,  99, 152. 

Obligation   ad    factum   pr.«standum, 

104,  107,  108, 112,  113,  115,  153.  200-203. 
Offer  and  Acceptance,  134-138. 
Parts  and  Pertinents,  116-120, 180. 

Possession,  12,  20,  37.  39,  87-94,  118,  181, 

193,  217. 
Privilege,  121, 122. 
Public  Burdens,  96-100. 
Real  Burdens,  101-115. 
Recompense,  95. 

Reduction  of  Sale,  161-166,  204-206. 
Restriction  in  Use,  207,  208,  216. 
River  Banks,  233. 
River,  Boundary  by,  15,  31, 32. 
Road,  8,  9,  16-19,  107,  116,  202. 
Roof,  53,  54, 

Sale  of  Heritage,  123-175. 
Sale  by  Creditor,  209,  210. 
Sale  by  Trustee,  211-213. 
Sale  under  Restriction,  164. 
Servitude  Road,  8, 107. 
Shop  Signs,  117, 118. 
Specific  Implement,  167-169. 
Spes  Successionis,  234. 
Squatter,  214, 215. 
Statutory  Powers,  221,  222. 
Support,  41,  42,  45-47. 
Surface,  43,  44. 
Tenement.    See  Comgnon  Interest, 
Theatre,  121,  236. 
Title,  87-89,  176-218. 
Title-deeds,  219,  220. 
Title  to  Sue,  74,  75,  85. 
Udal  Tenure,  223. 
Use,  Exclusive,  42,  235. 
Warrandice,  225-230. 

1.  Access  —  Necessity. —  The  owner  of  a 
piece  of  land  cannot  compel  his  neighbour  to 
grant  him  passage  over  his  grounds  by  show- 
ing that  such  passage  is  the  only  possible 
means  of  access.    A  foriion  where  the  owner 
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of  the  ground  could  obtain  access  by  swimming 
or  in  a  boat.  Mtnzies  v.  Marquess  of  BreadaX- 
bane,  1901, 4  F.  55  ;  39  S.  L.  R.  33  ;  9  S.  L.  T. 
218. 

2.  Access— Implied  Qrant. — Held  that  the 
proprietor  of  urban  ground  by  selling  a  por- 
tion thereof,  the  occupants  of  which  had 
always  used  an  access  through  the  other 
portion  which  remained  the  seller's  property, 
had  by  implication  granted  the  right  of  access 
to  the  purchaser.  Walton  Bros.  v.  Magistrates 
of  Glasgow,  1876,  3  R.  1130 ;  13  S.  L.  R.  646. 

3.  Access  —  Implied  Qrant. —  If  a  pro- 
prietor buys  land  adjacent  to  his  own 
property,  the  presumption  is  that  he  is 
to  enter  it  from  his  own  property.  A  Co- 
operative Society  acquired  a  piece  of  ground 
adjacent  to  their  store  for  the  erection  of 
a  bakehouse.  There  was  entry  to  the  bake- 
house for  men  and  handbarrows  through  the 
store  premises,  but  no  entry  for  carts.  During 
the  operation  of  building  the  bakehouse  the 
Society  made  a  cart  track  through  a  neigh- 
bouring field  belonging  to  the  superior  from 
whom  they  had  acquired  the  feu.  They 
subsequently  continued  to  use  this  road  for 
a  number  of  years.  Held  that  there  was  no 
implied  right  of  access  over  the  field.  Cullens 
V.  Cambusbarron  Co-operative  Society,  Ltd,,  1895, 
23  R.  209;  33  8.  L.  R.  164;  3  S.  L.  T.  168. 

4.  Access  —  Fen-Oontract— Qualification 
of  Terms— Bnilding  Society— Scheme  of 
Building. — Apart  from  questions  of  servitude 
a  vassal's  absolute  right  of  property  can  be 
qualified  only  by  restrictions  contained  in  his 
feu-charter.  So,  where  a  building  society,  in 
promoting  a  scheme  for  building  a  row  of 
houses,  had  conveyed  stances  to  members  in 
terms  ex  facie  absolute,  it  was  held  that  no 
right  of  access  to  the  ground  of  one  of  them 
by  a  lane,  which  ran  over  the  ground  of  them 
all,  had  been  conferred  on  the  others,  although 
the  construction  of  this  lane  had  formed  part 
of  the  society's  original  building  scheme. 
Shearer  v.  Peddie,  1899,  1  F.  1201 ;  36  S.  L.  R. 
930;  7S.  L.  T.  137. 

5.  Access  —  Fen-Contract  —  Bight  of 
Superior  to  Divert  Bead  — Superior  and 
VassaL — A  vassal  held  lands  under  a  feu- 
contract  which  gave  him  *'  free  ish  and  entry 
by  the  present  avenue  at  the  N.-W.  boundary, 
BO  long  as  the  said  avenue  exists,  and  there- 
after by  any  other  road  that  may  be  formed 
on  the  site  of  the  said  avenue,  should  any 
such  line  or  road  be  formed."    The  avenue 


bounded  the  feu  for  a  distance  of  sixty  yards, 
then  ran  some  200  yards  to  a  public  road. 
Held  that  the  superior  was  entitled  to  divert 
the  avenue  at  a  point  between  the  feu  and 
the  pubhc  road,  it  having  been  shown  that 
the  vassal  could  suft'er  no  inconvenience  there- 
from. {HUl  V.  Maclaren,  1879,  6  R.  1363 ; 
16  S.  L.  R.  788  distinguished.)  Thomson's  Trs. 
V.  Finlay,  1898,  25  R.  407 ;  35  S.  L.  R  324; 
5  S.  L.  T.  268. 

6.  Access  —  Passage  —  Carriage-way  — 
Insufficient  Width  —  Minimum  Width.— 
Held  that  leaving  a  passage  nine  feet  wide  was 
insufficient  to  implement  an  obligation  to 
construct  an  access  to  town  subjects  '^  so  as  to 
admit  a  carriage  or  cart  to  pass  thereon  " — 
the  access  being  also  used  for  dwelling-houses 
opening  off  it  and  subjects  at  the  back. 
Minimum  fixed  at  twelve  feet.  Cooper  and 
M'Leod  V.  Edinburgh  Improvement  Trs.,  dx., 
1876,  3  R  1106  ;  13  S.  L.  R  672. 

7.  Access— Loading  Goods  in  Common 
Passage— Practice  for  Prescriptive  Period 
— Interdict. — Held  that  a  practice  for  more 
than  forty  years  by  the  proprietors  of  a 
tenement  fronting  a  public  street  of  obstruct- 
ing a  common  passage  leading  to  back  tene- 
ments by  loading  and  unloading  goods  therein, 
had  conferred  on  them  no  right  to  do  so,  and 
interdict  against  the  obstruction  granUd. 
Stavart,  Pott  <fe  Coy.  v.  Broicn  Brothers  dc  Coy., 
1878,  6  R  35. 

8.  Access  — Bead— Bight  of  Access  to 
Mill— Interference  by  Statute-Labour  Bead 
Trustees. — A  mill  was  conveyed  with  free 
ish  and  entry  by  ways  "besouth  the  lead," 
and  150  years  later  the  only  road  south  of 
the  lade  was  managed  by  statute-labour  road 
trustees  who  conveyed  the  solum  thereof 
to  the  proprietor  of  the  ground,  receiving 
another  road  in  its  place.  Held  that  a  right 
of  access  in  the  line  of  the  road  was  given 
by  the  original  grant  as  a  necessary  adjunct  of 
the  mill,  and  that  neither  the  trustees  nor  the 
proprietor  of  the  ground  had  right  to  obstruct 
the  mill-owners  in  the  use  thereof.  M^  Gavin 
V.  M'Inlyre  A  Coy.,  1874, 1  R.  1016 ;  11  S.  L.  R. 
593. 

9.  Access— Bead  bounding  Property. — 

Although  subjects  are  disponed  as  '*  bounded 
by  a  road,**  there  is  no  implied  right  of  access 
from  that  road  so  long  as  other  access,  in 
existence  at  the  date  of  the  disposition, 
continues.  Louttit's  Trs.  v.  Highland  Ely.  Coy., 
1892,  19  R.  791 ;  29  S.  L.  R.  670. 
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10.  Acc6gi~Li^— LMie-~Otfiiverii0ii 
into  Pend. — In  1803  a  fea-eharter  wms  granted 
of  a  piece  of  groimd  which  was  deecribed  as 
bounded  on  the  north  by  a  lane.  Buildings 
were  erected  according  to  plans  approved  of 
by  the  superior,  which  provided  an  entrance 
from  the  main  street  and  also  from  the  lane, 
and  also  provided  for  a  window  looking  into 
the  lane.  In  1877  the  ground  to  the  north 
was  disponed,  and  in  the  conveyance  it  was 
declared  that  the  boundary  on  the  south  was 
the  ground  conveyed  by  the  feu-charter  of 
1863.  The  subjects  disponed  included  the 
solum  of  the  lane,  **  but  specially  excepting  and 
reserving  the  rights  of  the  public  and  reserv- 
ing also  to  the  adjoining  feuars  their  right  of 
access  by  the  lane  and  the  whole  rights  and 
privileges  which  they  at  present  possess  in 
connection  with  the  subjects  above  disponed." 
The  feuar  on  the  north  proposed  to  build  over 
the  lane  leaving  a  pend  under  the  buildings. 
Held  that  he  was  not  entitled  to  do  so. 
ArgylUliire  Co/mfusioners  of  Supply  v.  Campbell^ 
1885,  12  H.  1255 ;  22  S.  L.  R.  856. 

11.  Aeeeu  —  Boundaxy  —  Description  — 
Bonnded  by  "Lane." — When  subjects  are 
described  as  bounded  by  a  lane  does  that 
necessarily  imply  a  right  of  access  to  and 
from  the  subjects  by  the  laneP  Argyllshire 
Comwrs.  of  Supply  v.  Ca/mpbdly  1885;  12  R. 
1256 ;  22  S.  L,  R  856.     [Cf.  No.  9.] 

12.  Boundary  —  enable  —  Possession  as 
Ck)nstming  Title.  —  On  a  construction  of 
titles  and  evidence  of  use,  held  that  the 
boundary  of  a  property  was  the  face  of  the 
neighbouring  gable.  Houston  v.  McLaren, 
181)4,  21  R.  923;  31  S.  L.  R.  764;  2  S.  L.  T. 
102. 

13.  Boundary  — Measurement  — Plan.— 

Where  property  is  sold  described  by  boun- 
daries, and  measurements  are  given  which 
conform  to  a  plan  annexed  to  the  disposition, 
then,  in  so  far  as  the  boundaries  and  the 
measurements  disagree,  the  boundaries  pre- 
vail. Currie  v.  Campbell's  Trs.,  1888,  16  R. 
2.37;  26  S.  L.  R.  170. 

14.  Boundary— Flood-Mark— Alluvio— 
Foreshore. — A  burgh  feued  out  land  de- 
scribed in  the  charter  as  bounded  by  the 
flood-mark  or  sand-mark.  Held  that  the 
burgh  had  granted  out  ever3rthing  between 
the  landward  boundary  and  the  sea ;  and  that, 
as  it  produced  no  title  to  the  foreshore,  it 
had  no  right  in  land  added  alluvione  to  the 
feu.     Magistrates  of  Montrose  v.  The  Commercial 


Bank  of  Scotland,  Ltd,,  1886,  13  R  947;   23 
8.  L.  R.  682. 

15.  Boundaiy—BiTer— Medium  mum.— 
The  boundary  between  two  properties  was 
a  river  which,  whm  the  water  was  of  ordinary 
height,  flowed  between  well-defined  banks; 
but  the  main  current  flowed  nearer  to  the 
banks  of  one  of  the  proprietors  than  the 
middle  line  between  the  banks.  HM  that  in 
ascertaining  the  medium  filum  of  the  river 
the  ordinary  condition  of  the  river  must  be 
taken,  and  accordingly  the  distance  measured 
from  the  banks  which  marked  its  ordinary 
flow.  Memies  v.  Marq  uess  of  BreadaUbane,  1 901 , 
4  F.  59  ;  39  S.  L.  R.  35  ;  9  S.  L.  T.  218. 

16.  Boundary— Wall— Boad— Medium 
illlUli — Presumption. — ^There  is  a  presump- 
tion that  a  wall  separating  a  road  from  an 
adjoining  field  is  the  property  of  the  heritor 
and  not  of  the  road  trustees.  Observations 
on  a  boundary  *'by  a  road."  Johnstone  v. 
MeUcU  dc  Murray,  1901  (O.  H.X  9  S.  L.  T.  74. 


17.  Boundary— By  a  Passa«e- 
Boad. — A  boundary  by  a  private  road  or 
passage  excludes  from  the  disposition  the 
road  or  passage.  Logie  v.  Beid?s  Trs,,  1903,  5 
F.  859 ;  40  S.  L.  R.  649 ;  11  S.  L.  T.  123. 

18.  Boundary — Boad. — ^A  road  mentioned 
as  a  boundary  of  property  is  not  prima  fa>cie 
included  in  the  grant.  LouUiVs  Trs.  v.  High- 
land Rly.  Coy.,  1892,  19  R.  791 ;  29  S.  L.  R. 
670. 

19.  Boundary  — Description  in  Title— 
Boad — Medium  filum. — Where  properties 
are  described  as  bounded  by  a  **  road,''  then, 
if  the  properties  on  opposite  sides  of  the  road 
belong  to  different  proprietors,  the  meditmi 
filum  of  the  road  forms  their  boundary.  Magis, 
of  Ayr  V.  VobbU,  1898,  25  R.  1184;  35  S.  L.  R. 
887;  6S.  L.  T.  110. 

20.  Boundary— Loch— Presumption  aris- 
ing from  Natural  Configuration  of  Ground 
— Possession.  —  Where  the  lands  of  two 
proprietors  marched  at  a  loch,  their  respective 
rights  in  it  and  the  boundaries  of  their  estate 
not  being  disclosed  by  their  titles — held  that 
the  natural  configuration  of  the  ground  led 
to  a  presumption  that  the  loch  formed  the 
boundary,  and  that  the  onus  of  proof  of 
exclusive  possession  was  therefore  on  the 
proprietor  alleging  right  to  exclude  the  other 
from  the  loch.  JVaugh  v.  JVylie,  1885,  23 
S.  L.  R.  152. 
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21.  March  Fence— Boundary— Fence  not 
following  Line  of  March— Ownership  of 
Intenrening  Strip— Acts  1661,  c.  41,  and 
1669,  c.  17. — Where  two  conterminous  pro- 
prietors having  a  march  between  them  well- 
defined  but  not  sufficient  to  prevent  trespass, 
agree  for  that  purpose  to  erect  between  their 
properties  a  mutual  fence,  and  for  cheapness 
or  greater  oonvenienoe  erect  such  fence  not 
on  the  true  line  of  march  but  on  an  adjacent 
line  more  or  less  divergent,  it  is  not  to  be 
presumed  that  there  is  any  intention  to  affect 
rights  of  property  in  the  intervening  strip. 
Headman  v.  Ferrier,  1904  (O.  H.),  U  S.  L.  T. 
799. 

22.  March  Fence— Act  1661,  c.  41— Be- 
psxt — Beconstmction. — A  Sheriff  may  order 
a  march  fence  to  be  reconstructed  if  it  is  past 
repair.  Patenon  v.  Macdonald,  1880, 7  R.  958 ; 
17  S.  L.  R.  669. 

23.  March  Fence— Boundary-Straight- 
ening of  March.  —  Held  that  the  Sheriff's 
power  is  not  limited  to  straightening  the 
existing  marches,  and  that  a  Sheriff  had  not 
acted  ultra  vires  in  fixing  a  line  which  was 
longer  than  the  old  line,  but  which  he  con- 
sidered more  convenient  than  a  straight  march. 
The  Court  will  interfere  with  the  Sherift''8  dis- 
cretion only  on  specific  statements  as  to  lus 
error  and  as  to  the  alterations  which  the  com- 
plainer  proposes.  Earl  of  Kintore  v.  Earl  of 
KirUwe'a  Trs.,  1886, 13  R.  997  ;  23  S.  L.  R.  715. 

24.  March  Fence— Deer  Forest— Benefit 
not  Equivalent  to  Cost  — Act  1661,  c.  41. 
— The  proprietor  of  lands  occupied  as  a  deer 
forest  raised  an  action  against  the  proprietor 
of  the  lands  adjoining,  which  were  let  as 
grazing  farms,  for  declarator  that  the  de- 
fender should  concur  with  him  in  erecting  a 
march  fence  between  their  respective  pro- 
perties, and  pay  one-half  of  the  expense,  in 
terms  of  the  Act  1661,  c.  41.  The  line  of 
the  fence  was  at  a  great  altitude,  being  for 
seven-eighths  of  its  length  over  3000  feet  above 
the  sea-level,  and  the  cost  of  maintenance  would 
thus  have  been  great.  The  defender  main- 
tained that  it  was  entirely  in  the  interests  of 
the  pursuer's  deer  forest  that  the  fence  was 
asked,  and  that  the  cost  of  erection  and  main- 
tenance would  be  out  of  all  proportion  to  any 
benefit  gained.  The  Lord  Ordinary  found  that 
it  had  not  been  proved  that  a  march  fence 
was  necessary  or  beneficial  to  the  defender's 
estate,  and  dumtssed  the  action.  Earl  of 
Airlie  v.  Farqvhargon,  1887  (O.  H.),  24  S.  L.  R. 
761. 


25.  March  Fence— Boundary— Stream- 
Act  1661,  c.  41. — Where  the  division  line 
between  two  properties  is  the  medium  filum 
of  a  stream,  one  of  the  proprietors  cannot 
apply  under  the  Act  1661,  c.  41,  for  the 
erection  of  a  march  fence  at  the  joint  cost 
of  himself  and  his  neighbour.  Graham  v. 
Irving,  1899,  2  F.  29;  37  S.  L.  R.  28;  7 
S.  L.  T.  182. 

26.  March  Fence— Maintenance— Fence 
Erected  at  Mutual  Oost  of  Proprietors- 
Ohange  of  Circumstances — Continuing  Obli- 
gation to  Contribute  to  Maintenance  of 
Fence. — An  ordinary  sheep  fence  was  erected 
between  two  Highland  properties  at  the 
mutual  expense  of  the  proprietors.  In  1901 
the  defenders  converted  their  sheep  farm 
into  a  deer  forest.  Held  that  the  pursuers 
were  not  thereby  freed  from  the  obligation 
to  contribute  to  the  expense  of  maintaining 
the  fence.  Bladchum  v.  Head,  1903  (O.  H.), 
11  S.  L.  T.  521. 

27.  Foreshore  —  Boundary  —  By  Sea- 
Mode  of  fixing  Boundaries  on  Foreshore. 

— A  boundary  "by  the  water  of  the  Forth" 
in  a  Grown  charter  held  to  include  foreshore. 
As  between  adjacent  proprietors  of  the  fore- 
shore their  boundary  is  a  line  from  their 
march  drawn  at  right  angles  to  a  line  which 
represents  the  average  direction  of  the  middle 
line  of  the  estuary  at  low  water.  Darling's 
Trs,  V.  Oaled<mian  Rly.  Coy.,  1903,  6  F.  1001 ; 
40  S.  L.  R.  786 ;  11  S.  L.  T.  176. 

28.  Foreshore  — Boundary  — Seashore  — 
Sea. — A  boundary  of  lands  "by  the  seashore" 
held  to  entitle  the  proprietor  to  the  foreshore 
down  to  the  sea-ebb  mark  of  ordinary  tides. 
Lockhart  v.  Magis.  of  North  Berwick,  1902,  5  F. 
136 ;  40  S.  L.  R.  106  ;  10  S.  L.  T.  382. 

29.  Foreshore  —  Boundary  —  Sea.  —  The 

foreshore  extends  landward  to  the  line  of 
high-water  mark  of  ordinary  spring  tides. 
Fislierrow  Harbour  Commrs,  v.  Musselburgh  Real 
Estate  Coy,  Ltd.,  1903,  5  F.  387  ;  40  S.  L.  R. 
296 ;  10  S.  L.  T.  549. 

30.  Foreshore— Barony  Title— Reference 
to  Plan— Pertinents. — Held  that  a  plan  an- 
nexed to  and  referred  to  in  a  conveyance  of  a 
barony  which  was  de  facto  bounded  by  the  sea 
and  which  was  conveyed  by  a  general  de- 
scriptive name,  could  not  be  founded  on  as 
showing  that  the  foreshore  was  conveyed  as  a 
pertinent  of  the  lands.  Keith  v.  Smyth,  dx,, 
1884,  12  R.  66 ;  22  S.  L.  R.  50. 
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31.  Foreshore— Barony  Title— Tidal  and 
Navigable  River.— A  barony  title  to  lands 
along  a  tidal  and  navigable  river  clothed  with 
possession  of  the  foreshore  constitutes  a  valid 
right  of  property  in  the  foreshore  although  the 
title  does  not  expressly  or  by  necessary  impli- 
cation contain  a  conveyance  of  it.  Buchanan 
db  Oeils  v.  Lord  Advocate,  1882,  9  R.  1218;  19 
S.  L.  R.  842. 

32.  Foreshore— Barony  Title— Tidal  and 
Navigable  River- Frescriptive  Possession. 

— Held  {affirming  judgment  of  the  First 
Division)  that  acts  of  possession  for  the 
prescriptive  period,  following  on  barony  titles 
to  lands  situated  on  a  tidal  navigable  river, 
constitute  a  right  of  property  in  the  fore- 
shore although  there  was  no  express  grant  of 
the  foreshore  in  the  barony  titles.  Lord  Ad- 
vocate and  Clyde  Trustees  v.  Lord  Blantyre,  1879 
(H.  L.),  4  App.  Ca.  770 ;  6  R.  72 ;  16  S.  L.  R. 
661. 

33.  Foreshore  —  Powers  of  Statutory 
Trustees- Trustees  for  Improving  Naviga- 
tion of  a  River— Timber  Ponds— Navigable 
GhanneL — Held  that  certain  statutory  trus- 
tees, on  forming  a  board  for  improving  the 
navigation  of  the  river,  were  not  entitled  to 
interdict  parties  having  due  title  from  the 
riparian  proprietor  from  erecting  timber 
ponds  on  the  foreshore,  so  long  as  such 
erections  did  not  interfere  with  the  navigable 
channel  of  the  river,  and  with  the  necessary 
operations  of  the  board  for  its  improvement, 
or  with  any  public  right.  Right  of  the  trus- 
tees to  require  removal  of  said  ponds  when 
required  for  the  purposes  of  their  Act  ex- 
pressly reserved  and  provision  inserted  in  the 
interlocutor  preventing  the  running  of  pre- 
scription against  them  by  reason  of  the  pos- 
session of  the  ponds.  Clyde  Navigation  Trs. 
V.  Trs.  of  the  Port  and  Harbour  of  Greenock, 
1875,  12  S.  L.  R  595. 

34.  Foreshore  —  Possession  —  Nature  of 
—  Partial  Possession.  —  Possession  for  the 
prescriptive  period  of  a  strip  of  sea  greens 
which  formed  a  portion  of  the  foreshore, 
the  remainder,  seawards,  being  mud,  held 
insufficient  to  prescribe  a  right  to  the  whole 
foreshore.  AitkerCs  Trs.  v.  Caledonian  Rly. 
and  Another,  1904,  6  F.  465;  41  S.  L.  R.  352 ; 
11  S.  L.  T.  724. 

35.  Foreshore  —  Rights  of  Public  — 
Shooting.  —  Opinion  that  members  of  the 
public  have  a  right  of  shooting  on  the  fore- 
shore. Ho^e  V.  Bentiewith,  1904,  6  F.  1004;  41 
S.  L.  R.  839 ;  12  S.  L.  T.  243. 


36.  Foreshore — Right  to  take  Sea-ware — 
Barony  Title  —  Interdict.  —  Held  that  a 
proprietor  of  lands  which  formed  part  of  a 
barony  and  were  de  facto  bounded  by  the  sea, 
although  the  sea  was  not  specified  as  the 
boundary  in  his  titles,  was  entitled  to  inter- 
dict members  of  the  public  from  removing 
sea-ware  from  the  foreshore,  although  they 
alleged  that  they  had  taken  the  sea-ware  from 
time  immemorial.  Pirie  v.  Rose,  1884,  11  R. 
490;  21  S.  L.  R.330. 

37.  Foreshore — Possession — Prescription. 
— A  proprietor  whose  title  flowed  from  a 
subject  superior  and  described  his  property 
as  "  bounded  on  the  south  by  the  sea,''  raised 
an  action  of  declarator  against  the  Crown 
that  the  property  in  the  foreshore  ex  adverso 
of  his  lands  belonged  to  him.  No  evidence 
was  produced  of  the  superior's  title,  and  the 
pursuer  founded  on  his  own  prescriptive  pos- 
session. He  proved  that  he  or  his  authors 
had  reclaimed  a  large  portion  of  the  foreshore 
by  a  retaining  wall,  and  had  exercised  various 
privileges  of  ownership.  In  defence  it  was 
proved  that  stones  and  other  material  had 
been  taken  by  members  of  the  public  from 
that  part  of  the  coast,  but  it  was  not  shown 
that  any  considerable  quantity  had  been  so 
taken  from  that  part  of  the  foreshore  claimed 
by  the  pursuer,  or  that  he  or  his  predecessors 
knew  of  this.  Held  that  the  pursuer  was 
entitled  to  declarator.  Young  v.  N.  B,  Rly, 
Coy.,  1887,  12  A.  C.  544  ;  14  R.  (H.  L.)  53;  24 
S.  Li.  R.  763. 

38.  Foreshore — Burgh— Title  of  Magis- 
trates to  challenge  Claim  to  Property  in 
Foreshore. — The  proprietor  of  lands  within 
a  burgh  brought  a  declarator  of  property  of 
the  foreshore  ex  adverse  of  these  lands  against 
the  magistrates  of  the  burgh,  and  produced 
as  his  title  a  disposition  to  the  foreshore. 
The  disposition  was  deduced  from  a  barony 
title  which  did  not  include  the  foreshore  per 
expressum,  and  on  which  possession  of  the 
foreshore  had  not  followed.  The  inhabitants 
of  the  burgh  had  been  in  use  from  time 
immemorial  to  resort  to  the  foreshore  for  the 
purposes  of  recreation.  Held  (1)  that  the 
magistrates  had  a  title  to  challenge  the 
alleged  right  of  property  ;  and  (2)  that  the 
pursuer  had  failed  on  the  titles  to  instruct 
his  alleged  right.  Keiller  v.  Magistrateft  of 
Dundee;  Scott  v.  Magistrates  of  Dundee^  1886, 
14  R.  191 ;  24  S.  L.  R.  120. 

39.  Foreshore— Burgh  —  Possession— Jus 
spatiandi. — A  proprietor  of  land  within  the 
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extended  area  of  a  royal  burgh  held  a  con- 
veyance from  the  Crown  '*  of  all  right,  title, 
and  interest  of  Her  Majesty,  her  heirs  and 
successors"  in  a  portion  of  the  foreshore  ex 
adverso  of  the  property  lying  betwen  high- 
water  mark  and  a  line  of  railway  along  the 
foreshore.  Held  that  he  had  a  right  of  pro- 
perty in  this  piece  of  foreshore,  but  that  the 
inhabitants  of  the  burgh  had  a  right  to  it  for 
purposes  of  recreation.  Keiller  v.  Magistrates 
of  Dundee;  Scott  v.  Magistrates  of  Dundee, 
1886, 14  R.  191  ;  24  S.  L.  R.  120. 

40.  Neighbourhood— Operations  on  Ad- 
joining Tenement  —  Contractor  —  Negli- 
gence.— ^A  proprietor  in  executing  operations 
on  his  property  must  take  care  to  do  as  little 
damage  as  possible  to  his  neighbour,  and  he 
cannot  excuse  himself  by  delegating  the  per- 
formance of  the  work  to  a  competent  con- 
tractor. Cameron  v.  FraseTj  dec,  1881, 9  K.  26 ; 
19  S.  L.  R.  9.  Sandeman  v.  Duncan* s  Trs., 
1897  (O.  H.),  4  S.  L.  T.  336 ;  5  S.  L.  T.  21. 

41.  Neighbonrhood  —  Lateral  Support  — 
Wall— Obligation  of  Adjacent  Proprietor. 
— Excavations  made  by  A.  within  the  bounds 
of  his  own  property  caused  the  collapse  of  an 
old  retaining  wall  on  the  property  of  his 
neighbour.  Held  that,  as  the  operations 
would  not  have  injured  the  wall  if  it  had 
been  substantially  constructed,  A.  was  not 
liable  for  the  damage.  CamphelVs  Trs,  v. 
Henderson,  1884,  11  R.  520;  21  8.  L.  R. 
385. 

42.  Neighbourhood  —  Encroachment  — 
Support — Exclusive  Use. — ^A.  was  owner  of 
a  tenement  the  northern  gable  of  which  was 
within  his  own  ground  and  on  the  verge  of 
his  boundary.  B.,  the  neighbouring  pro- 
prietor, built  a  gable  which  touched  A.'s 
gable.  B.'s  gable  was  (as  reported  by  a  man 
of  skill)  unsatisfactory  in  its  construction 
and  depended  for  its  stability  on  the  con- 
tiguity of  A.'s  building.  Held  {diss.  Ld. 
Rutherfurd  Clark)  that  this  was  not  an 
encroachment  on  A.'s  rights,  and  that  he  was 
not  entitled  to  an  order  for  the  removal  of 
B.'s  gable.  Le&nard,  d;c.  v.  Lindsay  dc  Benzie, 
1886, 13  R.  958;  23  S.  L.  R.  657. 

43.  SurflBu^e—Burying-place— Mines  and 
Minerals — Interdict. — The  owner  of  the  sur- 
face of  ground  held  entitled  to  make  use  of  it 
as  a  private  burying-place,  and  interdict  at  the 
instance  of  the  owners  of  the  minerals  refused, 
\Yehih,  v.  Macdonald,  1896  (O.  H.),  3  S.  L.  T. 
304. 


44.  Surface — Possession— Conveyance  of 
Tunnel.  —  A  mill-lade  flowed  in  a  tunnel 
through  a  glebe.  In  1833  the  minister  ex- 
cambed  the  portion  of  ground  occupied  by 
the  mill-lade,  binding  the  disponee  to  uphold 
its  roof,  he  (the  parson)  retaining  possession 
of  the  surface.  Held  that  the  contract  of 
excambion  conferred  on  the  disponee  no  right 
of  property  in  the  surface  of  the  ground  above 
the  lade.  Dicksons  d:  Laings  v.  Hawick  Buryh, 
1885,  13  R.  163  ;  23  S.  L.  R.  105. 

45.  Support— Water  Pipes— Pipes  laid 
by  Statutory  AntkoTity.—Held  (1)  that  a 
right  given  by  statute  to  lay  water  pipes 
along  a  track  involved  the  right  of  support ; 
(2)  that  feuars  of  a  strip  of  land  for  a  similar 
purpose  were  entitled  to  similar  protection. 
Glippens  Oil  Coy.  v.  Edinburgh  and  District 
Water  Trs.,  1903  (H.  L.),  6  F.  7;  41  S.  L.  R. 
124;  11  S.  L.  T.  461. 

46.  Support— Land  Sold  for  Special  Pur- 
pose— AcUacent  Lands. — When  lands  are 
sold  for  a  special  purpose  there  is  an  implied 
right  to  support  from  the  adjacent  lands  of 
the  seller;  and  the  obligation  to  support 
thereafter  passes  with  the  adjacent  lands. 
N.  B.  Rly.  Coy.  v.  Turners  Ltd.,  1904,  6  F.  900 ; 
41  S.  L.  R.  706  ;  12  S.  L.  T.  176. 

47.  Support  —  Common  Property— Re- 
taining Wall— Mutual  Gkible.— The  Cale- 
donian Railway  Company  acquired  a  piece  of 
ground  from  Cochran.  It  was  necessary  for 
them  to  lower  its  surface  level,  but  they 
undertook  to  build  and  maintain  a  retaining 
wall  founded  to  the  extent  of  one-half  its 
thickness  on  Cochran's  ground.  The  agree- 
ment provided  for  Cochran's  making  excava- 
tions in  the  wall  on  his  side ;  no  such  right 
was  conferred  in  terms  on  the  company.  The 
company  proposing  to  make  openings  in  the 
wall  on  their  side,  Cochran  sought  interdict. 
Held  that  the  company  were  entitled  to  make 
what  alterations  they  pleased  on  the  wall 
within  their  own  property,  so  long  as  they 
did  nothing  to  prejudice  Cochran's  right  of 
support.  Observed  that  the  law  of  mutual 
gables  had  no  application.  Cochran^s  Trs.  v. 
Caledonian  Rly.  Coy.,  1898,  25  R.  572;  35 
S.  L.  R.  456 ;  5  S.  L.  T.  341. 

48.  Common  Interest— (hardens  in  Sguare 
—Regulations  as  to  Use— Right  of  Entry- 
Prescriptive  Use.  —  Titles  to  houses  in  a 
square  gave  to  each  proprietor  a  right  in 
common  with  the  proprietors  of  the  other 
houses  to  a  garden  in  the  middle  of    the 
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square,  but  contained  no  provisions  for  its 
management  or  use.  Held  that  the  rights  of 
the  garden  fell  to  be  determined  by  past  pos- 
session and  administration.  Governors  of 
Otorg$  WatsorCa  Hospital  v.  Gormack,  dx.^  1883, 
11  R.320;  21S.  L.  R.237. 

49.  Commonlnterest— Tenement— Upper 
Flats  and  Area— Solum— Gonunon  Interest 
or  Property. — Hdd,  that  the  proprietors  of 
two  flats  above  a  shop  and  sunk  storey  with 
area,  to  whom  had  been  granted  **  right  in 
common  with  the  other  proprietors  to  the 
area,"  had  only  a  right  of  common  interest  in 
the  area.  Johnston,  <fcc.  v.  White,  1877, 4  R.  721 ; 
14  S.  L.  R.  472. 

50.  Common  Interest— Tenement— Area 
Behind. — A  proprietor  sold  part  of  a  tene- 
ment to  A.  "  with  the  area  at  the  back  of  the 
said  tenement,"  and  the  remainder  to  other 
parties  with  no  express  right  to  the  said  area. 
Held  that  there  was  no  limitation  on  the  right 
of  A.,  and  that  he  was  entitled  to  erect  build- 
ings on  the  area.  BosweU  v.  Magistrates  of 
Edinburgh,  1881,  8  R.  986 ;  18  S.  L.  R.  708. 

51.  Oommon  Interest — Tenement— Area 
—Buildings  —  Alteration.  —  Held  that  the 
owners  of  upper  flats  in  a  tenement  had  a 
common  interest,  with  the  owner  of  the  lower 
and  area  flats,  in  the  area,  in  which  they,  along 
with  him,  had  cellars ;  and  were  entitled  to 
prevent  the  owner  of  the  lower  flat  from  build- 
ing over  the  area,  although  he  would  not 
interfere  with  their  access  to  their  cellars. 
Sutherland  v.  Barbour,  1887,  15  R.  62;  25 
S.  L.  R.  62. 

52.  Commonlnterest— Tenement— Upper 
and  Lower  Proprietor. — The  proprietor  of 
the  lower  part  of  a  house  in  town  consisting 
of  a  street  floor,  basement,  solum  on  which  the 
house  was  built,  and  area  in  front  and  behind, 
projected  the  street  floor  toward  the  street 
to  the  limit  of  his  boundary.  The  proprietor 
of  the  upper  storeys  whose  title  expressly  ex- 
cluded him  from  any  right  in  the  lower  floors, 
area,  &c.,  then  claimed  right  to  advance  his 
front  wall  and  rest  it  upon  the  projection  so 
made  by  the  proprietors  of  the  lower  floors. 
Held  that  he  had  no  such  right.  Arrol  v. 
Inches,  <Lc,  14  U.  394  ;  24  S.  L.  R.  287. 

53.  Common  Interest— Tenement— Boof. 

— The  general  rule,  that  the  owner  of  the 
topmost  flat  in  a  tenement  owns  the  roof, 
applies  where  the  topmost  storey  is  divided 
into  attics  owned  by  separate  persons^  and  is 


not  affected  by  the  fact  that  the  proprietors 
of  the  other  flats  are  bound  by  their  titles  to 
contribute  to  the  upkeep  of  the  roof.  The 
proprietor  of  each  attic  owns  the  piece  of 
roof  which  covers  it,  and  may,  apart  from 
special  stipulation,  make  alterations  on  it 
which  do  not  injure  its  efficiency  as  a  roof. 
Opinion  as  to  the  effect  of  alterations  which 
increased  the  cost  of  upkeep  in  relieving  the 
other  proprietors  from  their  obligation  to 
contribute  reserved.  Satiderson^s  Trs,  v.  Vule, 
1897,  25  R  211 ;  35  S.  L.  R.  140;  5  S.  L.  T. 
223. 

54.  Common  Interest  —  Tenement  — 
Bights  of  Owners  of  Flats— Boof.  —  Held 

that  the  owner  of  the  attic  flat  of  a  tenement 
of  houses  was  not  entitled,  without  the  con- 
sent of  the  other  owners^  to  convert  his  flat 
into  a  square  storey  and  build  another  storey 
on  the  top  of  it.  JVatt  v.  Burgess*  Trustee,  1891 , 
18  R.  766;  28  S.  L.  R.  496. 

55.  Common  Interest  —  Tenement  — 
Oronnd  FlB,t.—Held  that  the  proprietors  of 
flats  in  a  tenement  had  no  right  or  interest 
to  prevent  the  owner  of  the  ground  flat,  who 
had  an  express  disposition  of  the  garden  in 
front  of  it,  from  removing  a  parapet  and  rail- 
ing which  separated  that  garden  from  the 
street.  Barclay  v.  M'Ewen,  1880,  7  R.  792  ; 
17  S.  L.  R.  558. 

56.  Commonlnterest— Tenement— enable. 

— The  owner  of  a  flat  held  entitled  to  slap  a  door 
through  his  gable  as  a  means  of  entrance  to 
his  adjoining  property.  Todd  v.  Wilson,  1894, 
22  R.  172;  32  S.  L.  R.  112;  2  S.  L.  T.  351. 

57.  Common  Interest— Common  Passage. 

— One  of  two  adjacent  proprietors  may  not, 
without  the  consent  of  his  neighbours,  build 
so  as  to  convert  what  was  formerly  an  open 
passage,  in  which  they  both  had  right,  into 
a  covered  passage.  Shiel  v.  Young,  1 895  (O.  H.), 
3  S.  L.  T.  171. 

58.  Common  Interest — Common  Passage 
— Mense  Lane. — One  of  two  adjacent  pro- 
prietors may  not  build  a  shop  over  a  hitherto 
open  passage  opposite  his  property,  so  as  to 
make  it  a  covered  passage.  Bennett  v.  Play- 
fair,  1877,  4  R.  321  ;  14  S.  L.  R.  243. 

59.  Common  Property— Mutual  Gable- 
Obligation. — In  an  action  by  a  feuar  A.  to 
recover  from  a  conterminous  feuar  B.  the 
amount  paid  by  him  for  the  use  of  the  conter- 
minous gable  on  the  ground  that  the  debt, 
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each  as  it  was,  had  already  been  paid  by  the 
superior  to  B/s  authors, — /ield  that  the  debt 
was  extinguished,  that  the  superior  was  en- 
titled to  relieve  the  ground  for  his  vassal  A., 
and  that  the  defender  B.  was  bound  by  the 
satisfaction  made  to  his  authors,  and  must 
refund  the  sum  paid  to  him.  (Opinion,  per 
Lord  Justice-Clerk  Moncreifif  and  Ld.  Ruther- 
f  urd  Clark  upon  right  of  property  in  a  mutual 
gable.)  Boberison  v.  Scotty  1886, 13  R  1127;  23 
S.  L.  R.  791. 

60.  Common  Property— Mutual  Gable- 
Obligation  to  Contribute— When  Prestable. 
— A.  built  a  tenement  with  the  mutual  gable 
half  on  the  adjoining  feu.  B.  feued  the  ad- 
joining feu,  and  erected  a  shed  on  it  without 
using  the  gable.  His  feu-contract  stipulated 
that  ho  should  pay  for  the  half  of  the  mutual 
gable,  but  did  not  fix  a  time  for  pa3rment. 
Held  he  must  pay  his  share  on  taking  pos- 
session of  the  feu,  whether  he  used  the  gable 
or  not.  Sinclair  v.  Brown  Brothers^  1882, 10  R. 
45  ;  20  S.  L.  R.  12. 

61.  Common  Property— Mutual  Gable.— 
He  who  buys  a  building  stance  in  burgh, 
whereon  is  built  one-half  of  a  mutual  gable, 
is  liable  to  the  proprietor  of  the  adjoining 
stance  for  one-half  the  cost  of  the  gable,  so 
soon  as  he  commences  to  build  upon  his 
stance  and  makes  use  of  the  walL  Baird  v. 
Alexander,  1898  (H.  L.),  25  R.  35 ;  35  S.  L.  R. 
681 ;  6  S.  L.  T.  34.  Berkeley  v.  Baird,  1895, 
22  R.  372;  32  S.  L.  R  ;  2  &  L.  T.  497. 
Gkugow  Royal  Infirmary  v.  Wylie,  1877,  4  R 
894  ;  14  S.  L.  R.  573. 

62.  Common  Property— Mutual  Gable- 
Bight  to  demand  Half  Cost. — The  owner  of 
a  tenement  with  a  mutual  gable  on  the  north 
conveyed  the  houses  which  abutted  on  the 
gable  to  diiferent  purchasers,  reserving  the 
right  of  property  in  the  gable.  The  southmost 
houses  he  conveyed  without  this  reservation. 
When  the  gable  came  to  be  built  on,  the 
owners  of  the  southmost  houses  claimed  a 
share  of  the  cost  of  the  gable,  which  was  to 
be  recovered  from  the  new  builder.  Held  that 
their  interest  in  the  gable  was  not  of  the  nature 
of  property,  and  that  the  original  owner,  who 
had  reserved  the  right,  was  alone  entitled 
to  the  payment.  Boheris  v.  OaUaway,  1898 
(0.  H.),  6  8.  L.  T.  26. 

63.  Common  Property— Mutual  Gable- 
Contribution  to  Cost  of— Ckible  Demolished. 
— ^The  proprietor  of  a  feu  built  a  gable  upon 
it,  mutual  to  himself  and  a  neighbouring  feu ; 


then  he  disponed  his  feu,  but  reserving  to 
himself  the  right  to  demand  from  the  owner 
of  the  neighbouring  feu  his  share  of  the 
gable,  when  once  he  came  to  use  it.  Both 
feus  having  come  into  the  hands  of  a  suc- 
cessor who  demolished  the  gable,  held  that 
he,  not  having  used  it,  was  under  no  obliga- 
tion to  pay  the  man  who  built  it  any  share 
of  its  cost.  Calder  v.  Pope,  1900  (O.  H.),  8 
S.  L.  T.  149. 

64.  Common  Property— Mutual  Gable— 
Restoration  of — Cost  of  Re-erection.— 
Adjoining  tenements — X  and  T — were  separ- 
ated by  a  mutual  wall.  The  owner  of  X,  in 
taking  down  his  tenement  in  order  to  rebuild 
it,  discovered  that  the  mutual  gable  was  unsafe. 
It  was  condemned  by  the  burgh  authorities, 
and  accordingly  was  pulled  down  and  rebuilt 
by  the  owner  of  X.  Held  that  the  owner  of  T 
must  contribute  to  the  cost  of  the  new  gable. 
Stark's  Trs.  v.  Cooper's  Trs,,  1900,  2  F.  1257  ;  37 
S.  L.  R.  944;  8  S.  L.  T.  170. 

65.  Common  Property— Mutual  Gable- 
Liability  of  Adjoining  Feuar  for  Share  of 
Cost  of  Mutual  Gable  —  Successor  of 
Builder. — The  proprietor  of  part  of  a  tene- 
ment, whose  title  was  a  disposition  from  the 
builder,  founding  on  the  terms  of  a  feu- 
charter  which  contained  a  stipulation  that 
the  builder  of  the  tenement  should  be  en- 
titled to  recover  from  the  feuars  of  the  ad- 
joining ground  half  of  the  cost  of  erection 
of  the  mutual  gable,  held  entitled  to  claim 
from  an  adjoining  feuar  a  share  of  the  cost 
of  erecting  that  portion  of  the  gable  which 
was  mutual  to  their  respective  properties, 
although  a  claim  had  been  intimated  against 
him  by  the  builder  of  the  tenement  for  the 
same  debt.  Observed  that  if  there  was  double 
distress  the  defender  should  have  brought  an 
action  of  multiplepoinding.  Dudgeon  v.  Elliot, 
1881, 19  S.  L.  R  154.  Cf.  Baird  v.  Alexander, 
1898  (H.  L.),  25  R.  35 ;  35  S.  L.  R.  681 ;  6 
S.  L.  T.  34. 

66.  Common  Property— Mutual  Gable- 
Destruction  —  Erection  without  Objection 
of  New  Building  Encroaching  on  [Boundary 
— Rights  to  Solum  and  Gable. — Where  the 
owner  of  a  cottage,  with  the  knowledge  of  his 
neighbour,  pulled  down  his  cottage,  thereby 
destroying  a  four-foot  clay  gable  separating 
it  from  his  neighbour's  cottage,  and  built  a 
three-storey  house  with  a  two-feet  stone  and 
lime  gable,  with  the  result  of  bringing  half 
the  width  of  the  old  gable  within  the  new 
house,  held  that  the  new  gable  was  mutual, 
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and  the  neigh  boar  must  pay  half  its  cost  if  he 
used  it,  under  deduction  for  the  value  of  the 
solum  of  the  old  gable  appropriated  by  the 
new  bouse.  SanderMon  y.  Geddes,  1874,  1  R. 
1198. 

67.  Comnion  Property— Mutual  Gkible 
— AcquieiMsence. — Where  the  titles  showed 
that  a  gable  was  the  exclusive  property  of 
one  of  two  adjoining  proprietors,  held  that 
the  owner  was  entitled  to  make  what  use  he 
pleased  of  it,  notwithstanding  the  fact  that 
for  thirty  years,  with  his  full  knowledge,  the 
gable  had  been  used  as  mutual  by  his  neigh- 
bour. Eraser  y.  Campbell,  1895,  22  R.  558 ; 
32S.  L.  R.  400;  3  8.  L.  T.  5. 

68.  Common  Property— Mutual  Gable- 
Bight  to  Make  Fireplaces  and  Vents- 
Injury  to  Neighbours. — ^Wbere  one  of  two 
adjoining  proprietors  erected  a  mutual  gable 
without  having  fireplaces  or  vents  on  the 
other  proprietor's  side,  held  that  the  latter 
was  entitled  when  he  came  to  build  to 
heighten  the  gable  and  erect  fireplaces  and 
vents,  provided  he  did  not  thereby  injure  the 
former.  Lament  v.  Cumming,  1875,  2  R.  784; 
12  S.  L.  R.  554. 

69.  Common  Property— Mutual  Oable— 
Bight  of  Support. — Optnion,  that  the  owner 
of  a  tenement  which  is  separated  from  an 
adjoining  tenement  by  a  mutual  gable  may 
take  down  his  building  without  providing 
substituted  support  for  the  gable.  Stark^s 
Trs.  V.  Cooper's  Trs.,  1900,  2  F.  1257;  37 
S.  L.  R.  944;  8  S.  L.  T.  170. 

70.  Common  Property— Boundary  Wall 
—  Mutual.  —  Two  houses  with  a  wall  in 
common  were  the  property  of  a  man  who 
disponed  them  over  to  each  of  two  daughters, 
describing  the  houses  as  bounded  the  one  by 
the  other.  Held  that  the  wall  was  mutual. 
Cuihhert  v.  fVhitton,  1888,  16  R  259;  26 
S.  L.  R.  179. 

71.  Common  Property— Mutual  Wall- 
Construction  of  Agreement.— Under  agree- 
ment one  of  neighbouring  proprietors  (A.) 
built  a  mutual  wall,  the  other  (B.)  to  pay  his 
share  on  using  the  wall.  The  wall  being  built 
by  A.,  B.  did  not  use  it ;  then  he  sold  his 
ground  to  A.,  and  A.  used  the  mutual  wall. 
He  thereon  sued  B.  for  his  share  of  the  cost 
of  the  wall.  The  Court  assoilzied  the  defender. 
N.  B.  Rly  Coy,  v.  Caledonian  Ely,  Coy.,  1890, 
17  R.  861 ;  27  S.  L.  R.  701. 


72.  Common  Property— Mutual  Wall- 
Erection  of  Gkkble  Thereon— Petition  for 
Bemoral  after  Negotiations— Appropriate 
Bemedy. — Held  that  where  one  of  two  ad- 
joining feuars  was  erecting  a  gable  wall  on 
the  division  waU  between  their  properties, 
and  for  months  the  two  feuars  had  been 
negotiating  with  the  view  of  making  the  gable 
of  mutual  advantage  when  erected — a  sum- 
mary application  to  the  Sheriff  for  removal 
of  the  gable  was  not  an  appropriate  remedy. 
Begg  v.  Jack,  1874,  1  R  366 ;  11  S.  L.  R.  182. 

73.  Common  Property— Railway— fiolum 
Purchased  hy  one  Company  for  Erec- 
tion of  Station  for  Joint  Use  —  Owner- 
ship of  Solum,  &c,  —  A  railway  company 
was  empowered  by  statute  to  take  for  its 
own  purposes  part  of  a  station  belonging 
jointly  to  themselves  and  to  another  com- 
pany, and  was  ordained  in  substitution  there- 
for to  execute  certain  improvements  and  to 
make  an  addition  to  the  station  which  was 
declared  to  vest  jointly  in  the  two  oon^panies. 
The  company  for  the  erection  of  a  portion  of 
the  addition  purchased  ground  from  a  third 
party  and  built  shops  in  the  hollows  of  the 
arches  on  which  it  was  supported.  Held  that 
the  ground  purchased  belonged  to  the  first 
company  and  that  they  were  entitled  to  the 
rents  of  the  shops.  Glasgow  and  S.-  W.  Rly,  Coy. 
V.  Caledonian  Rly.  Coy.,  1882,  9  R.  779;  19 
S.  L.  R.  547. 

74.  Common  Property— Club  — Title  to 
Sue.— The  right  of  members  of  a  club  in  a 
challenge  cup  won  by  the  club  is  common 
property,  and  any  member  has  a  title  to 
object  to  the  alienation  of  club  property  by 
a  majority  of  the  members.  Mwrray  v.  John- 
stone, 1896,  23  R.  981  ;  33  S.  L.  R.  714;  4 
S.  L.  T.  81. 

75.  Common  Property  —  Title  to  Sue— 
Scientific  Society —Action  by  Office-Bearers 
and  Majority  of  Members— Belevancy.- 

Held  that  all  the  office-bearers  and  a  large 
majority  of  the  members  of  a  scientific  society 
had  a  title  to  sue  for  delivery  of  books  be- 
longing to  the  society,  and  that  the  defence 
of  the  custodiers  of  the  books,  the  only 
compearing  defenders,  that  the  pursuers 
had  violated  the  constitution  of  the  society, 
was  irrelevant.  Edinburgh  Veterinary  Medical 
Society  v.  lJic](^8  Trs.,  1874,  1  R.  1072;  11 
S.  L.  R  616. 

76.  Common  Property— Encroachment- 
Interdict. — The  proprietors  of  two  adjacent 
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estates  held  from  a  common  author.  Their 
respective  titles  provided  that  A.  should  have 
a  right  in  a  dam  and  mill-lade,  and  access  for 
repairing  same,  in  common  with  B.  on  whose 
lands  these  subjects  were.  B.  granted  per- 
mission to  the  tenant  of  adjoining  lands  to 
insert  a  pipe  into  the  dam  and  withdraw 
water.  Held  that  A.  was  entitled  to  inter- 
dict against  the  tenant  interfering  with  the 
dam,  or  the  water  stored  therein  in  any  way. 
Scotiigh  Higkland  Distillery  Coy.  Ltd.  v.  Ueid, 
1877,  4  R.  1118. 

77.  Common  Property— Loch— Bight  of 
Fiflliiilg-Begiilatioii. —Where  the  frontagers 
on  a  loch  enjoyed  ''  a  joint  right  or  common 
property  in  the  loch  *'  and  a  right,  inter  alia, 
to  fish, — an  application  by  one  of  them  to 
have  the  right  regulated  refused  where  he  did 
not  make  out  a  case  of  injury  to  the  fishing. 
Menzies  v.  Wentworth,  1901,  3  F.  941;  38 
S.  L.  R.  672 ;  9  S.  L.  T.  107. 

78.  Common  Property— Mutual  Gable— 
Suburban  Property  —  Illegal  Erection  — 
Equitable  Conditions  Imposed  by  Court. 
— Where  a  suburban  proprietor,  without  the 
neighbouring  proprietor's  consent,  took  down 
a  mutual  garden  wall  and  built  a  gable  on  its 
site,  lield  that  the  operations  were  illegal,  but 
that  the  Court  had  the  power  to  sanction  its 
standing  on  equitable  conditions  favourable 
to  the  neighbouring  proprietor  when  he  should 
come  to  build.  Jack  v.  Begg,  dx, ;  Begg,  dec,  v. 
Jack,  1876,  3  R  36  ;  13  S.  L.  R  17. 

79.  Common  Property— Oable— Erected 
half  on  AcUoiniug  (}roTmd— Rule— Rural 
or  Villa  Subjects. — Held  that  in  rural  or 
villa  subjects  the  builder  of  a  gable  must 
erect  it  wholly  on  his  own  ground,  as  the 
customary  rule  applicable  to  building  on  ad- 
joining lots  feued  for  making  a  continuous 
street  does  not  apply.  Jack  v.  Begg,  dec.; 
Begg,  dbc,  v.  Jack,  1876,  3  R.  35;  13  S.  L.  R. 
17. 

80.  Commonty— Action  of  Division  — 
Oljections  to  Scheme  of  Division.— The 
Court  will  not  interfere  with  the  details  of  a 
scheme  of  division  prepared  by  the  commis- 
sioner in  an  action  of  division  and  commonty. 
Bruce  Y.  Bain,  &c,,  1883, 11  R  192 ;  21  S.  L.  R. 
134. 

81.  Joint  Ownership— Property— Divi- 
sion and  Sale— Estate  Incapable  of  Division 
without  Loss. — Where  a  heritable  property 
was  capable  of  division,  but  only  so  as  to 
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cause  loss  to  the  parties  interested,  held  that 
a  ^0  indivim  proprietor  was  entitled  to  insist 
on  an  immediate  sale  of  the  whole  property 
and  division  of  the  price.  Thom  and  Others  v. 
Macbeth  and  Others,  1875,  3  R.  161 ;  13  S.  L.  R. 
94. 

82.  Joint  Ownership— Property— Divi- 
sion and  Sale— Reduction.— After  decree  of 
division  and  sale  of  a  property,  and  when  a 
disposition  had  been  duly  executed,  one  of 
the  original  joint  owners  brought  an  action 
of  reduction  of  the  sale.     His  grounds  were 

(1)  the  decree  was  pronounced  in  the  Sheriff 
Court,  the  Sheriff  having  no  jurisdiction  (the 
subjects  were  valued  at  and  sold  for  £760) ; 

(2)  irregularities  at  the  roup ;  (3)  inadequacy 
of  price ;  (4)  sale  not  reported  to  Sheriff ;  (6) 
that  he  had  signed  the  disposition,  being 
afraid  lest  the  Sheriff  might  imprison  him  for 
contempt  of  Court. '  The  Lord  Ordinary  dis- 
missed the  action.  Qoudie  v.  Goudie,  1903 
(0.  H.),  11  S.  L.  T.  27. 

83.  Joint  Ownership— Common  Property 
—Pro  indiviso  Proprietors— Disagreement 
as  to  Management— Division  and  Sale- 
Judicial  Factor. — Where  pro  indiviso  pro- 
prietors of  heritage  disagree  as  to  its  manage- 
ment, the  remedy  is  an  action  of  division  and 
sale.  Petition  by  one  of  two  pro  indiviso  pro- 
prietors of  a  house  for  the  appointment  of  a 
judicial  factor  to  manage  it  for  the  benefit  of 
all  concerned,  refused,  where  the  respondent 
consented  (1)  to  an  action  of  division  and 
sale ;  (2)  that  meantime  a  neutral  person 
should  be  appointed  to  ingather  the  rents. 
Allan,  Petitioner,  1898,  36  S.  L.  R.  3 ;  6 
S.  L.  T.  152. 

84.  Joint  Ownership  —  Investment  in 
"Joint  and  Several"  Names— Accretion 
to  Survivor. — A.  and  B.  in  1869  purchased 
shares  in  a  railway  company,  and  took  the 
titles  in  their  names  "  jointly  and  severally." 
On  the  death  of  A.,  held  that  there  was 
accretion  in  favour  of  B.  Muir  v.  Snodgrass^ 
Exrs.,  1901  (O.  H.),  9  S.  L.  T.  338. 

85.  Joint  Ownership — Pro  indiviso  Owner 
— Title  to  Sue  and  Defend.— Qt^«^ion :  Can 
the  pro  indiviso  owner  of  lands  which  are  let 
sue  by  himself  for  his  share  of  the  rentP 
Schaw  V.  Black,  1889,  16  R  336 ;  26  S.  L.  R 
220. 

86.  Joint  Ownership— Division  and  Sale 
—Recompense  for  Repairs  — Set-off. —  The 
property  which  formed   the    subject  of  an 
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action  of  division  was  sold  and  the  price  con- 
signed in  Court.  The  defender,  who  had  been 
in  sole  possession  of  the  subjects  for  many 
years,  lodged  a  claim  for  payment  out  of  the 
price  of  certain  sums  expended  by  him  on 
the  preservation  and  amelioration  of  the  pro- 
perty. Held  that  this  claim  fell  to  be  paid 
out  of  the  price  realised,  and  observed  that  a 
claim  for  rent  made  by  non-possessing  owners 
might  form  a  good  set-off  against  this  claim. 
Miller  v.  Crichtm,  1893  (O.  H.),  1  S.  L.  T.  262. 

87.  PosBesflion  —  Title  —  Ambignity.  — 
Possession  for  forty  years  on  an  ambiguous 
title  confirms  the  possessor's  construction  of 
the  title.  Atdd  v.  Hay,  1880,  7  B.  663 ;  17 
S.  L.  R.  465. 

88.  Possession  —  Title  —  Singular  Suc- 
cessor. —  Contrary  possession  of  heritable 
property  held  ineffectual  to  exclude  the 
rights  of  a  singular  successor  acquiring  a 
title  to  it  in  good  faith.  Boss  v.  Martiriy 
1888,  15  B.  282 ;  25  S.  L.  R  220. 

89.  Possession— Sasine— Statutory  Title. 
— ^The  proprietors  of  a  canal  with  a  statutory 
title  held  entitled  to  prove  the  extent  of  their 
possession,  they  being  unable  to  produce  any 
sasine  owing  to  the  loss  of  the  Sheriff-Court 
books^  wherein  alone  (in  accordance  with  their 
Act)  their  title  had  been  recorded.  Caledonian 
Canal  ComrM-s.  v.  Smith,  1900  (O.  H,),  8  S.  L.  T. 
124. 

90.  Possession — Golf  Links— Possessory 
Judgment.  —  The  right  belonging  to  the 
inhabitants  of  a  burgh  and  others  of  golfing 
over  the  links  was  by  usage  confined  to  the 
golfing  course  which  was  marked  out  by 
march  stones.  The  title  of  the  proprietor 
of  the  links,  who  derived  his  right  from  the 
magistrates  of  the  burgh,  provided :  "  Nor 
shall  it  be  in  the  power  of  any  proprietor  of 
said  Pilmour  links  to  plough  up  any  part  of 
the  said  golf  links  in  all  time  coming;  but 
the  same  shall  be  reserved  entirely,  as  it  has 
been  in  times  past,  for  the  comfort  and  amuse- 
ment of  the  inhabitants  and  others  who  shall 
resort  thither  for  that  amusement."  In  1881 
the  proprietor  granted  a  lease  in  favour  of  a 
golf  club  of  a  piece  of  ground  forming  part  of 
said  links,  lying  to  the  east  of  the  golfing 
course,  under  the  declaration  that  the  ground 
leased  was  to  be  used  for  the  purpose  of 
golfing  and  putting  by  members  of  the  club 
and  those  having  permission  from  them,  but 
no  others.  An  earlier  missive  of  lease  for  the 
same  purpose  had  been  granted  for  five  years 


from  Martinmas  1867,  and  from  the  expiry  of 
that  period  the  right  of  the  club  had  been 
continued  by  tacit  relocation.  An  inhabitant 
of  the  burgh  not  a  member  of  the  club  golfed 
or  putted  on  said  piece  of  ground  in  1885  in 
exercise  of  an  alleged  right,  and  the  club 
raised  an  action  of  interdict  against  him.  It 
was  proved  that  the  club  had  been  in  exclusive 
possession  of  the  ground  since  1867,  and  that 
it  was  not  part  of  the  ordinary  golfing  course. 
Held  that  the  pursuers  were  entitled  to  a 
possessory  judgment,  and  interdict  granted, 
St.  Andrews  Ladie^  Golf  Clvh  v.  Denham,  1887, 
14  B.  686 ;  24  S.  L.  B.  494. 

91.  Possession — Exclusive  Possession — 
Proof.  —  A  raised  an  action  of  declarator 
against  B.,  the  owner  of  an  adjoining  pro- 
perty, to  have  it  found  that  a  strip  of  ground 
between  two  walls  where  the  properties  ad- 
joined was  exclusively  his  property.  There 
was  nothing  in  the  titles  to  determine  the 
point,  but  it  was  proved  that  the  defender 
for  upwards  of  forty  years  enjoyed  an  eaves- 
drop, and  his  buildings  had  a  row  of  windows 
looking  into  the  strip.  Held  that  the  pursuer 
had  failed  in  the  circumstances  to  prove  ex- 
clusive possession.  Maihieson  v.  Gibson,  1874, 
12  S.  L.  R  134. 

92.  Possession  —  Bonft  Fides  —  Meliora- 
tions —  Becompense  —  Accounting  for 
Bents. — On  the  death  of  a  person  to  whom 
heritable  subjects  had  been  conveyed  in  trust 
for  creditors,  his  sons,  without  any  title, 
entered  on  the  management  and  sold  the 
subjects  to  a  third  party,  who  during  his 
possession  expended  money  in  improvements 
upon  it.  The  sellers  undertook  to  make  up 
as  good  a  title  as  possible  to  the  subjects,  and 
the  purchaser  agreed  to  raise  no  question  as 
to  their  title.  After  thirty  years'  possession, 
the  sellers  got  a  judicial  factor  appointed  on 
the  trust-estate  of  their  father,  and  he  de- 
manded from  the  purchaser  an  accounting  for 
the  rents  which  fell  due  during  his  possession. 
The  purchaser  refused  to  give  an  accounting, 
and  claimed  to  be  recompensed  for  his  meliora- 
tions. Held  that  the  purchaser  was  not  bound 
to  account  for  the  rents  and  that  he  was  en- 
titled to  be  recompensed  for  the  meliorations. 
YellowUes  v.  Alexander,  1882,  9  B.  765;  19 
S.  L.  B.  539. 

93.  Possession  —  Common  Property  in 
Street  solum  —  Adverse  Possession.  —  In 

1836  a  superior,  on  the  narrative  that  he  had 
begun  and  intended  to  feu  and  carry  on  a 
street  of  houses,  granted  a  feu  described  as 
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bounded  '*  on  the  north  by  the  centre  of  the 
proposed  street  of  20  feet  wide  to  be  laid  off 
by  me."  It  was  further  provided  that  the 
proposed  street  should  remain  open,  and 
should  be  the  common  property  of  the  feuar 
and  the  superior  and  his  feuars,  or  any  others 
to  whom  he  gave  the  right  of  using  it.  Heldy 
in  1894,  that  the  state  of  possession  since 
1836  being  looked  at,  the  feuars  were  not 
entitled  to  prevent  a  person,  who  had  derived 
her  right  from  the  superior,  building  on  her 
property,  so  as  to  make  the  street  at  the 
entrance  from  another  street  only  14  feet 
wide.  StewaH  v.  Marshall,  1894,  21  R.  1117; 
31  S.  L.  R.  912 ;  2  S.  L.  T.  187. 


94.  EzcloBive  PosBession— Title  a  non 
domino  —  Servitude  —  Aqueduct  —  Mill- 
lade — Prescription  —  Interdict. — A  person 
possessed  a  mill  and  mill-lade  for  fifty  years 
on  a  title  running  in  terms  of  a  decree  of  ad- 
judication of  the  mill,  "  and  particularly  the 
miU-lade."  Part  of  the  lade  ran  over  the  bed 
of  the  river,  where  it  passed  through  the  pro- 
perty of  a  neighbouring  riparian  proprietor. 
Held  that  the  conveyance  of  the  mill-lade  by 
the  decree  of  adjudication  and  relative  charter 
conveyed  the  lade  itself  (including  the  solum), 
and  not  a  mere  servitude ;  and  that  the  ex- 
clusive possession  for  the  prescriptive  period 
entitled  the  mill-owner  to  interdict  the 
riparian  proprietor  from  discharging  sewage 
into  the  lade.  Hilson  v.  Scott,  1895, 23  B.  241 ; 
33  S.  L.  R  189;  3  S.  L.  T.  189. 

95.  Becompense  —  Entailed  Estate  — 
Water  Supply— Water  Rates— Reparation. 
— Held  that  an  heir  of  entail  had  no  right  to 
demand  water  rates  from  the  proprietor  or 
tenants  of  kmds,  formerly  part  of  the  en- 
tailed estate,  for  the  supply  of  water  to  the 
proprietor  and  tenants  as  occupants  of  the 
unfeued  portions  of  those  lands ;  and  that  the 
heir  of  entail  had  no  remedy  by  way  of  recom- 
pense. StevHiH  T.  SUuaH,  1878,  6  R.  145  ;  16 
S.L.  R72. 
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96.  Public  Burdens— Clause  of  Belief— 
Schoolmastei^s  Salary  and  Bead  Money  " 

—Education  (Scotland)  Act^  1872,  sees.  43, 
41. — A  clause  in  a  disposition  of  relief  from 
''all  schoolmaster's  salary  and  road-money,'' 
held  not  to  apply  to  school  rates  under  the 
Act  of  1872.  SteuaH  v.  Earl  of  SeafM,  1876, 
3R.518;  13S.  L.R.318. 

97.  Public  Burdens — Poor- Bates  — 
Ordters'  Holdings  Act^  1886.— JT^U  that  a 
statement  (1)  that  tenants  would  not  pay 


their  rents,  and  (2)  that  the  tenants  were 
crofters  who  had  applied  to  the  Crofters 
Commission  for  a  reduction  of  rents  and 
that  the  commissioners  had  suspended  the 
landlord's  right  to  sell  in  execution  for  rent, 
did  not  form  a  relevant  defence  to  a  claim 
for  poor-rates  laid  upon  the  landlord  as  pro- 
prietor and  occupier  in  respect  of  tenants 
paying  rents  under  £4.  MacfarUme  v.  Mathe- 
son,  1888, 16  R.  230;  26  S.  L.  R  155. 

98.  Public  Burdens— Clause  of  Belief- 
Land  Tax— Heritors'  Assessment.  —  Held 
that  land  tax  and  heritors'  assessment  both 
fell  within  the  description  "  public  burden  " 
in  a  question  between  a  seller  of  a  portion  of 
his  estate  and  the  purchaser.  Duri^s  Trs,  v. 
AyUm,  1894,  22  R  34;  32  S.  L.  R  28;  2 
S.  L.  T.  276. 

99.  Public  Burdens— Clause  of  Belief- 
Arrears— Interest.— The  seller  of  a  portion  of 
his  estate  took  the  purchaser  bound  to  relieve 
him  of  public  burdens  relative  to  the  portion  of 
the  estate  sold.  The  seller  having  for  thirty 
years  delayed  to  obtain  a  decree  apportioning 
the  valued  rent,  and  having,  during  that  time, 
paid  the  burdens  himself —^uesfion  whether 
he  was  entitled  to  recover  arrears.  Held  that 
he  could  not  recover  interest  on  arrears. 
Duri^s  Trs.  v.  Ayton,  1894,  22  R  34;  32 
S.  L.  R.  28  ;  2  S.  L.  T.  276. 

100.  Public  Burdens— Street  Oardens— 
Upkeep  —  Assessment  of  Adjoining  Pro- 
prietors —  3  Geo.  IV.  c.  28.  —  Queen  Street 
Gardens  Gommrs.  v.  Hunter,  1903, 6  F.  1185;  40 
S.  L.R852;  11  S.  L.  T.  286. 

101.  Real  Burden— Constitution.— A  real 
burden  must  be  inserted  in  the  dispositive 
clause  of  a  conveyance,  in  order  that  it  may 
receive  effect.  Scott  v.  Scott's  Trs,,  1898  (O.  H.), 
6  S.  L.  T.  119. 

102.  Beal  Burden  —  Begister  of  Sasines 
— Singular  Successor. — Held  that  building 
restrictions  inserted  in  a  feu-charter  and  re- 
ferred to  in  various  transmissions  of  the  estate, 
but  which  had  never  appeared  ad  longum  in 
the  Register  of  Sasines,  did  not  form  a  real 
burden  upon  the  kmds,  and  were  not  binding 
on  a  singular  successor.  LtddcUl  v.  Duncan, 
1898, 26  R.  1 1 1 9 ;  36  S.  L.  R  801 ;  6  S.  L.  T.  77. 

103.  Real  Burden  —  Constitution  —  Be- 
corded  Agreement  —  Beference  to  Agree- 
ment in  Title— Inept  Beference. — ^Hender^ 
son's  Trustees  were  inf  ef  t  in  lands  in  Glasgow, 


1785 


PROPERTY 


1786 


and  they  executed  a  minute  of  agreement  in 
favour  of  the  Glasgow  Statute  Labour  Com- 
mittee, undertaking  that  a  strip  of  iheir 
ground  should  remain  unbuilt  on  and  avail- 
able at  any  future  time  to  the  Boad  Trustees 
for  purposes  of  road  formation.  This  agree- 
ment was  recorded  in  the  Register  of  Sasines 
on  16th  September  1853.  In  1854  Henderson's 
Trustees  disponed  the  lands  to  H.  subject  to 
the  conditions  "  specified  in  a  minute  of  agree- 
ment between  the  Glasgow  Statute  Labour 
Committee  and  Henderson's  Trustees  dated  " 
[no  date  or  further  reference  was  given].  The 
instrument  of  sasine  referred  to  **  the  above 
conditions."  Numerous  transmissions  of  the 
land  followed  without  any  specific  reference 
to  the  minute  of  agreement.  Held  (1)  that 
the  original  agreement,  being  personal  in  its 
nature,  was  not  sufficient  to  create  a  servitude 
or  real  burden  over  the  lands ;  (2)  that  the 
conditions  of  the  agreement  were  not  validly 
imported  into  the  titles  so  as  to  bind  singular 
successors.  CampbeWs  Trs,  v.  Glasgow  Corpora- 
tion, 1902,  4  F.  752;  39  S.  L.  R.  461;  10 
S.  L.  T.  9. 

104.  Beal  Burden  —  Definite  Amount- 
Obligation  ad  factum  prsBstandum.  —  By 
bond  and  disposition  in  security  the  granter 
bound  himself  to  purchase  and  transfer  to 
the  grantee  the  stock  of  £5000  3  per  cent, 
consolidated  bank  annuities,  and,  until  he 
should  perform  that  obligation,  he  bound 
himself  to  pay  the  interest  due  on  that 
amount  of  stock.  Held  that  the  obligations 
formed  real  burdens  on  the  lands.  Edmond- 
stone  V.  Setonj  1888,  16  R  1 ;  26  S.  L.  R.  4. 

105.  Real  Burden— Right  of  Pre-emption 
—Singular  Successor—"  Assignees/'— ^e/d 
that  an  obligation  imposed  upon  a  vassal  and 
"  his  heirs  and  assignees  "  to  offer  the  feu  to 
the  superior  before  selling  to  any  one  else  was 
binding  upon  singular  successors.  Christie  v. 
Jacksotiy  1898  (0.  H.),  6  S.  L.  T.  245.  McElroy 
V.  Duke  of  Argyll,  1902,  4  F.  885  ;  39  S.  L.  R. 
666  ;  10  S.  L.  T.  156. 

106.  Real  Burden— Right  of  Pre-emption 
—Inserted  in  Letter  of  Dominant  and 
not  of  Servient  Tenement.— C.  sold  part  of 
certain  subjects  to  M.  and  retained  in  his  own 
hands  the  remaining  part.  In  the  disposition 
to  M.,  C.  undertook  not  to  sell  the  remaining 
subjects  without  first  offering  them  to  M., 
and  this  right  of  redemption  was  declared  to 
be  a  real  burden  and  appointed  to  be  inserted 
in  all  future  deeds  of  transmission  of  the  re- 
maining subjects.    This  burden  never  entered 


the  titles  of  the  subjects  retained  by  C.  Held 
that  the  right  of  redemption  had  not  been 
validly  constituted  a  real  burden  over  the 
subjects  retained  by  C,  and  was  not  available 
against  a  singular  successor.  APLean  v.  Ken- 
naway,  1904  (0.  H.),  11  S.  L.  T.  719. 

107.  Real  Burden— Singular  Successor — 
Obligation  to  repair  Servitude  Road.— An 

obligation  to  repair  a  servitude  road  does  not 
bind  a  singillar  successor  unless  it  is  inserted 
in  his  titles.  Allan  v.  Madachlany  1900,  2  F. 
699 ;  37  S.  L.  R  497 ;  7  S.  L.  T.  427. 

108.  Real  Burden  —  Obligation  nmnin^ 
with  Lands — Singular  Successor— Upkeep 
of  Manse. — An  obligation,  undertaken  by  a 
proprietor,  to  upkeep  a  manse  in  a  neighbour- 
ing village,  was  stated  as  binding  on  his  heirs 
and  successors,  and  it  was  agreed  that  the 
obligation  should  be  made  a  real  burden  on 
the  lands;  but  this  was  never  done.  A 
singular  successor  took  over  the  personal 
obligation  with  his  purchase  of  the  lands, 
binding  himself  and  his  successors  in  similar 
terms  to  the  original  debtor.  Held  that  the 
obligation  ran  with  the  lands  in  question  with 
the  heirs  of  this  successor,  so  long  at  least  a& 
they  should  hold  the  lands.  Pearson  v. 
Malachi,  1892,  20  R.  167;  30  S.  L.  R.  161. 

109.  Real  Burden— Bequest  in  mortis 
causa  General  Disposition  and  Settle- 
ment—  Dispositive  Clause.— In  a  general 
mortis  catisa  disposition  by  a  person  of  his 
whole  estate,  heritable  and  moveable,  under 
certain  burdens  including  payment  of  a  legacy, 
there  was  a  declaration  that  these  provisions 
should  form  real  burdens  on  the  heritable 
estate  conveyed.  The  declaration  was  not  in 
the  dispositive  clause,  and  there  was  no  special 
description  of  the  lands  conveyed.  Held  that 
the  general  conveyance  did  not  create  the 
legacy  a  real  burden  on  the  lands.  Opinions 
that  neither  a  general  disposition  without  a 
special  description  of  the  lands  conveyed,  nor 
a  notarial  instnmient  following  thereon  in 
terms  of  schedule  L  of  the  Titles  to  Land  Con- 
solidation Act,  1868,  can  create  a  real  burden 
on  the  lands.  Williamson  v.  Begg,  1887,  14  R. 
720;  24  S.  L.  R.  490.    [Cf,  No.  114.] 

110.  Real  Burden  — Bequests  in  mortia 
causa  —  Disposition  and  Settlement  — 
Whether  constituted  Real  Burdens  — No 
Reference  in  Recorded  Titles.— A  proprietor 
mortis  causa  disponed  lands  **  but  that  always 
with  and  under  the  burden  of  payment  to  A. 
and  B.  of  the  sum  of  £400  each."    Hdd  in  a 


1787 


PROPERTY 


1788 


qnestion  with  a  subsequent  heritable  creditor 
that  these  bequests  had  not  been  constituted 
real  burdens  on  the  lands,  and  that,  even  if 
they  had  been,  as  they  had  never  entered  the 
record,  they  could  not  affect  the  security  of 
the  heritable  creditor.  Mackenzie  v.  Clark^ 
1903  (0.  H.),  11  S.  L.  T.  428. 

HI.  Beal  Burden— Title— Titles  to  Land 
Consolidation  Act^  1868,  sec.  19,  Sched.  L. 

— Hdd  that  an  annuity  was  constituted  a  real 
burden  on  lands  by  a  duly  recorded  notarial 
instrument  in  the  form  of  schedule  L  of  the 
Titles  to  Land  Consolidation  Act,  which  pro- 
ceeded upon  a  trust-disposition  bequeathing 
the  lands  subject  to  the  burden,  and  quoted 
from  the  trust-disposition  the  words  declaring 
the  burden.  Cmde  v.  Muirderiy  1893  (H.  L.), 
20  R.  81 ;  31  S.  L.  R  275  ;  1  S.  L.  T.  176, 

112.  Beal  Burden  —  Ground  Annual  — 
Obligation  to  Build— Singular  Successor. — 
Personal  obligations  contained  in  contracts  of 
ground  annual  do  not  run  with  the  lands. 
Even  although  made  a  condition  of  the  grant 
and  declared  to  be  real  burdens  they  are  not 
binding  upon  singular  successors.  MarshalVs 
TrtuUe  v.  Macnetll  d-  Coy.,  1888,  15  R.  762  ;  25 
S.  L.  R.  581. 

113.  Beal  Burden  —  Servitude  —  Condi- 
tion.— Where  a  disponer  of  property  granted 
his  disponee  a  right  to  use  a  canal  on  condi- 
tion that  the  grantee  should  pay  a  share  of 
its  annual  upkeep,  and  the  obligation  was 
declared  a  real  burden  on  the  lands, — held 
that  the  disponee  was  bound  to  perform  his 
obligation  as  to  the  condition  of  using  the 
canaL  Tennant  v.  Smith's  Trs.,  1888,  15  R. 
671 ;  25  S.  L.  R.  508. 

114.  Beal  Burden— Superior  of  Burdened 
Suljects — Conveyance  subject  to  Restric- 
tion—Prejudice of  Bondholder.— The  rights 
of  a  security  holder  over  property  cannot  be 
prejudiced  by  actions  of  the  owner  of  the 
property  subsequent  to  the  date  of  the  secu- 
rity. So  an  obligation  by  the  owner  of 
subjects  over  which  there  was  a  bond  and 
disposition  in  security,  in  favour  of  vassals  in 
one  part  of  the  property,  that  he  would  feu 
the  remainder  of  the  estate  subject  to  building 
restrictions,  is  personal  to  him ;  and  the  bond- 
holder may  sell  the  remainder  free  of  restric- 
tions. Morier  v.  Brovmlie  dc  IVatson,  1895,  23 
R,  67 ;  33  S.  L.  R.  47 ;  3  S.  L.  T.  135. 

115.  Beal  Burden— Obligation  to  make 
Boad— Construction— Interest  to  Enforce. 


— A  feuing  plan  showed  a  road  terminating 
in  a  ctU  de  sac,  and  the  f euars  were  respectively 
bound  to  make  it,  but  no  time  for  doing  so 
was  fixed.  There  was  no  express  obligation 
to  build.  The  f euar  of  the  portion  of  ground 
farthest  from  the  entry  to  the  road  turned 
his  feu  into  a  garden,  and  declined  to  make 
the  road  through  it.  Held  that  the  obligation 
to  make  the  road  was  ancillary  to  the  erection 
of  buildings  ;  and  that,  so  long  as  the  terminal 
feu  was  laid  out  as  a  garden,  the  other  feuars 
could  not  enforce  it.  Charlton  v,  Scott,  1894, 
22  R.  109 ;  32  S.  L.  R.  97 ;  2  S.  L.  T.  335. 

116.  Parts  and  Pertinents  ~  Title.  —  In 
1790  the  proprietor  of  the  lands  of  D  dis- 
poned a  small  portion  of  those  lands.  Through 
the  lands  so  disponed  there  ran  the  tail-race 
of  a  mill  which  was  situated  on  the  lands  of 
B.  In  1832  a  succeeding  proprietor  of  D 
purchased  the  lands  of  B,  and  some  months 
afterwards  he  re-acquired  part  of  the  portion 
of  D  previously  disponed,  which  was  of  small 
extent,  but  contained  the  tail-race  already 
mentioned.  Under  this  proprietor's  trust- 
settlement  the  estates  of  B  and  D  were 
destined  to  difierent  series  of  heirs,  and  the 
heir  entitled  to  the  estate  of  B  claimed  the 
portion  formerly  belonging  to  D  and  reacquired 
in  1832,  on  the  ground  that  it  had  been  in- 
tended by  the  proprietor  that  it  should  be 
regarded  as  a  pertinent  of  B,  as  being  essen- 
tial to  the  beneficial  use  of  B,  and  of  no  value 
to  the  estate  of  D.  He  also  founded  on  a 
charter  of  novodamus  granted  by  the  heir  who 
had  succeeded  to  D,  and  who  was  superior  of 
his  estate  of  B.  Held  (1)  on  a  construction  of 
the  deeds  granted  by  the  proprietor  of  the 
two  estates,  that  he  did  not  intend  to  attach 
to  B  the  piece  of  ground  in  question;  (2)  that 
it  was  not  attached  to  B  by  the  charter  of 
novodamus,  and  therefore  that  it  belonged  to 
the  estate  of  D.  Pattison  v.  Macindoe,  1883, 
20  S.  L.  R.  615. 

117.  Parts  and  Pertinents — Shop  Sign — 
Implied  Grant  of  Use.— The  proprietor  of  a 
shop  storey  and  three  upper  stories  erected 
wooden  panels  above  the  shop  window  and 
door  for  his  name  and  sign ;  and  the  panels 
were  used  by  successive  tenants  for  the  same 
purpose.  The  property  of  the  shop  and  upper 
stories  having  come  to  belong  to  dififerent 
persons,  held  that  there  was  no  implied  grant 
to  the  proprietor  of  the  shop  of  right  to  use 
the  panels  above  the  middle  of  the  joists  of 
the  floor  separating  the  shop  from  the  stories 
above.  Alexander  v.  Butchart,  1875,  3  R.  156 ; 
13  S.  L.  R.  92. 
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118.  Parts  and  Pertinents— Prescription 
—Flat— Signboard  beyond  BoxmdBxy.—Held 
that  the  proprietor  of  an  upper  flat  was  not 
entitled  to  have  the  proprietor  of  the  lower 
flat  ordained  to  remove  a  signboard  erected 
partly  above  the  centre  line  of  the  joists 
between  the  flats  and  peaceably  possessed  as 
part  of  the  lower  flat  for  over  forty  years. 
(Alexander  v.  ButchaH,  1875,  3  B.  156;  13 
S.  L.  R.  92  distinguished.)  M*Arly  v.  French's 
Tr8.y  1883,  10  R.  574 ;  20  S,  L.  R.  371. 

119.  Parts  and  Pertinents— Local  Custom 
— Seashore — Whales. — There  is  no  custom, 
having  the  foroe  of  law  in  Shetland,  that  the 
owners  of  lands  shall  receive  from  fisher  folk 
a  share  of  the  produce  of  whales  landed  upon 
the  foreshores  opposite  their  properties.  Bruce 
V.  Smith,  1890,  17  R.  1000;  27  S.  L.  R.  785. 

120.  Parts  and  Pertinents— Loch— Grant 
with  Pertinents— Adverse  Possession.— A 

title  to  lands  adjacent  to  a  loch,  with  perti- 
nents, held  to  carry  a  right  of  property  in  the 
loch,  only  displaceable  by  exclusive  prescrip- 
tive possession.  Stewards  Trs,  and  Others  v. 
Robertson  and  Others,  1874, 1 R.  334  ;  11  S.  L.  R. 
161. 

121.  Privilege— Destmction  of  Snlyect— 
Beconstmction— Continuance  of  Privileges 
— Jns  qoasitnin  tertio.  —  Held  (1)  that  a 
privilege  of  free  admission  to  a  theatre  which 
was  conferred  on  certain  persons  in  a  disposi- 
tion of  the  subjects  ceased  on  the  destruction 
of  the  theatre  by  fire,  and  did  not  apply  to  a 
new  theatre  built  on  the  same  site ;  and  (2; 
that  conveyances  granted  subsequent  to  the 
reconstruction,  which  reserved  the  said  privi- 
lege, but  to  which  the  said  persons  were  not 
parties,  did  not  confer  on  them  any  new  right. 
ScoU,  dx,  V.  E(yward,  d:c.,  1881,  6  A.  0.  295; 
8  R.  (H.  L.)  59 ;  18  S.  L.  R.  454. 

122.  Privilege— "Right  and  Privilege"— 
Constmction  of  Title. — Held^  on  a  construc- 
tion of  the  titles  to  property,  that  a  **  right 
and  privilege  of  the  loan  leading  to  that  hill 
belonging  to  the  Mains  of  Struie "  was  suffi- 
cient to  carry  the  right  of  property  in  the 
loaning,  there  being  no  direct  conveyance  to 
any  one  else,  the  superior  having  no  access  to 
the  lands,  and  there  being  no  proof  of  posses- 
sion to  construe  the  grant.  Beid  v.  Haldant's 
Trs,,  1891,  18  R.  744 ;  28  S.  L.  R.  511. 

123.  Saleof  Heritage— Anction— Articles 
of  Roup— Misdescription  of  Subjects— Per- 
sonal Bar. — The  pursuers  purchased  from  the 


defenders  ground  described  in  the  articles  of 
roup  as  part  of  the  lands  of  X.  The  articles 
provided  that  purchasers  should  be  held  to 
have  satisfied  themselves  as  to  the  exposer's 
title  and  as  to  all  other  particulars  regarding 
the  land  In  reality  a  part  of  the  ground 
purchased  formed  part  of  the  lands  of  Y. 
The  titles  of  Y  contained  restrictions  not  in 
the  titles  of  X.  The  pursuer  raised  an  action 
of  damages  for  injury  owing  to  the  non-dis- 
closure of  said  restrictions.  Held  that  the 
action  was  irrelevant.  Had  the  pursuer  con- 
sulted the  records  he  would  have  discovered 
these  restrictions,  and  the  objection  was 
therefore  barred  by  the  articles  of  roup. 
fFood  V.  The  Magistrates  of  Edinburgh,  1886, 
13  R.  1006 ;  23  8.  L.  R  723. 


124.  Sale  of  Heritage— Auction-] 
of  Enactment— Authentication.— One  wit- 
ness never  having  signed  the  minute  of 
enactment  in  favour  of  the  purchaser  at  a 
sale  of  heritage  by  auction,  held  that  a  valid 
contract  had  not  been  completed.  Moncrieff 
V.  Layvrie,  1896,  23  R.  577 ;  33  S.  L.  R.  452 ; 
3  S.  L.  T.  298. 

125.  Sale  of  Heritage— Contract— Con- 
stmction—"  Immediate  Entry."—  *'  Lnme- 
diate  entry"  to  lands  does  not  mean  entry 
simultaneous  with  the  completion  of  the 
contract  of  sale  of  the  lands,  but  entry 
following,  as  soon  as  could  reasonably  be 
expected  in  the  circumstances  of  the  case. 
Heys  V.  Kimball  d:  Morton,  1890,  17  R.  381 ; 
27  S.  L.  R.  299. 

126.  Sale  of  Heritage— Formal  Deed- 
Prior  Communings.— ''When  a  disposition 
in  implement  of  sale  has  been  delivered  to 
and  accepted  by  a  purchaser  it  becomes  the 
sole  measure  of  his  rights,  and  supersedes  all 
previous  communings  and  contracts,  however 
formal."  {Per  Ld.  Watson.)  Orr  v.  Mitchell, 
1893  (H.  L.),  20  R  27 ;  30  S.  L.  R.  591. 


127.  Sale  of  Heritage-Missives  of  Sale 
—Pnblic  -  House  —  Failure  of  Purchaser's 
Nominee  to  get  Licence  Transferred— Rei 
interrentus. — ^An  agreement  between  two 
persons  for  the  sale  of  a  licensed  public-house 
was  written  out  in  duplicate,  and  the  missives 
signed  by  them  as  seller  and  purchaser,  but 
not  witnessed  at  the  time.  Ilie  seller  gave 
his  tenant  notice  to  leave,  and  the  purchaser 
let  the  premises  to  a  tenant  of  his  own,  who 
failed  to  get  the  licence  transferred  to  him. 
On  the  purchaser  repudiating  the  bargain, 
held  that  the  agreement  had  been  rendered 
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binding  by  rei  inUrverUus.    Steioart  v.  Burns, 
1877,  4  R.  427  ;  14  S.  L.  R.  292. 

128.  Sale  of  Heritage— Missives  of  Sale 
— "Fittings"— Disposition  Superseding— 
Oompetencj  of  Looking  at  Missives.— By 
misaives  the  seller  sold  heritage  and  move- 
ables under  the  name  of  '*  fittings.''  The 
ensuing  disposition  made  no  mention  of 
fittings.  Held  that  the  rights  of  parties, 
quoad  the  fittings,  were  regulated  by  the 
missives.  Jamieson  v.  fVelsh,  1900,  3  F.  176; 
38  S.  L.  R  96;  8  S.  L.  T.  298. 

129.  Sale  of  Heritage  —  Description- 
Title — Incorrect  Beference— Falsa  demon- 
Stratio. — The  title  to  property  referred  for 
description  to  an  earlier  recorded  disposition 
by  ''  A.  B.'s  wife/'  of  such  a  date.  That  dis- 
position had  been  made  by  A.  B.  and  not  by 
his  wife.  The  owner  of  the  property  having 
sold  it,  the  purchaser  objected  to  the  title 
that  the  subjects  were  not  properly  described. 
The  Court  applied  the  maxim — Falsa  demon- 
stratio  non  nocet,  and  held  the  title  good. 
Matheson  v.  Gemmell,  1903, 5  F.  448 ;  40  S.  L.  R 
385  ;  10  S.  L.  T.  625. 

130.  Sale  of  Heritage— Description— Ob- 
jection to  Title— Personal  Bar.— A  party 
owning  44  falls  of  ground  conveyed  23  falls 
by  his  marriage-contract  and  28  falls  by  his 
settlement.  The  deeds  contained  other  errors. 
After  his  death  disputes  arose  between  the 
several  trustees  as  to  their  rights,  and  the 
testamentary  trustees  exposed  their  share 
under  articles  of  roup,  requiring  the  purchaser 
to  satisfy  himself  as  to  the  extent.  The  mar- 
riage trustees  became  the  purchasers,  but 
objected  to  the  title.  Held^  the  marriage 
trustees  (1)  had  failed  to  show  either  the 
existence  or  extent  of  the  error,  and  (2)  were 
barred  by  knowledge  of  the  mistake,  and  also 
by  the  terms  of  the  articles  of  roup.  Morton 
v.  SmUh,  1877,  6  R  83 ;  15  S.  L.  R.  65. 


131.  Sale  of  Heritage  —  Description  of 
Suluects  Sold  —  Ambiguity  —  Evidence— 
Admissibility. — A  minute  of  sale  of  heritage 
described  the  subjects  as  "the  property 
known  as  X."  Hdd  that  extrinsic  evidence 
was  admissible  to  identify  the  subjects  sold. 
Maedonald  v.  Newall,  1898, 1  F.  68;  36  S.  L.  R 
77 ;  6  S.  L.  T.  192. 

132.  Sale  of  Heritage— Offer— Improbative 
Offer  —  Informal  Writings.  —  See  Rigg  v. 
Mather  and  Others,  1902  (O.  H.),  10  S.  L.  T. 


426.  M'/^n  V.  Scott,  1902  (0.  H.),  10 
S.  L.  T.  447. 

133.  Sale  of  Heritage— Improbative  Oflbr 
— Bei  interventos. — It  is  not  enough  to  set 
up  an  improbative  offer  of  sale  of  heritage  rei 
tnterventu,  that  the  offer  was  accepted,  and 
that  the  acceptor,  in  the  knowledge  of  the 
offerer,  went  about  making  inquiries,  nego- 
tiating with  capitalists,  and  endeavouring  to 
raise  money  to  complete  the  purchase.  MouxU 
V.  Caledonian  Banking  Coy.,  1895,  23  R  270; 
33  S.  L.  R.  203 ;  3  S.  L.  T.  186. 

134.  Sale  of  Heritage— Offer  and  Accept- 
ance—  Completed  Contract. — Contract  to 
purchase  heritage  held  to  be  constituted  by  a 
holograph  acceptance  by  seller's  authorised 
agent  of  holograph  offer  by  the  purchaser, 
ff^yie  V.  Lee,  1879,  6  R  699 ;  16  S.  L.  R.  376. 

135.  Sale  of  Heritage— Offer  and  Accept- 
ance —  Unflnished  House  —  Conclnded 
Bargain. — Terms  of  a  contract  and  corre- 
spondence from  which  it  was  held  that  there 
had  been  a  concluded  bargain  for  the  pur- 
chase of  a  house  in  the  course  of  erection, 
although  there  remained  petty  details  to  be 
adjusted  between  the  parties.  Westren  v. 
Millar,  1877,  7  R  173. 

136.  Sale  of  Heritage— Offer  and  Accept- 
ance —  Added  Stipulation  —  Acceptance 
by  Conduct. — Parties  to  the  sale  of  licensed 
premises  having  agreed  about  the  price,  the 
seller  wrote,  "It  is  clearly  understood  that 
the  whole  price  is  to  be  consigned  in  bank '' 
pending  transfer  of  the  licence.  This  was  a 
new  stipulation.  The  buyer  took  no  notice 
of  it,  and  proceeded  to  lodge  application  for 
a  transfer  of  the  business.  Held  that  the 
contract  was  complete  and  binding.  Charles 
V.  iShearer,  1900  (O.  H.),  8  S.  L.  T.  273. 

137.  Sale  of  Heritage— Offer  and  Accept- 
ance —  Prior  Proof  —  Probative  Writ  — 
Proof.  —  Opinions  expressed  that  a  bargain 
for  the  purchase  of  heritage,  where  there  is 
no  reference  to  oath  and  no  rei  interventus, 
must  be  instructed  by  a  probative  writing. 
ShieU  V.  Ghithrii^s  Trs.,  1874,  1  R  1083 ;  11 
S.  L.  R.  625. 

138.  Sale  of  Heritage— Offer  and  Accept- 
ance—Verbal  Contract — Breach — Damages. 

— Where  there  was  an  indivisible  verbal  con- 
tract for  the  sale  of  a  shop  and  the  goodwill 
of  a  business  carried  on  therein,  held  that,  as 
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the  contract  was  neither  proved  by  writ  or 
oath  and  not  therefore  enforceable,  there  was 
no  enforceable  claim  of  damages  for  breach. 
{Walker  v.  Milne,  1823,  2  S.  379  (n.e.  338). 
Bell  V.  Bell,  1841,  3  D.  1201 ;  and  Heddle  v. 
Baiiie,  1846,  8  D.  376,  commented  on.)  Allan 
V.  Gilchrid,  1875,  2  R.  587  ;  12  S.  L.  R.  380. 

139.  Sale  of  Heritage  >-  Title  —  Market- 
able Title. — The  purchaser  of  heritage  agreed 
to  take  the  title  "  as  it  stands  and  subject  to 
all  exceptions  of  any  nature."  Held  that  he 
was  entitled  to  a  marketable  title.  Carter  v. 
Lomie,  1890,  18  R.  353  ;  28  S.  L.  R.  197. 

140.  Sale  of  Heritage— Title  — Market- 
able Title— Declarator  of  Iiritancy  Granted 
in  Absence. — Opinions  that  a  title  supported 
by  decrees  of  declarator  of  irritancy  obtained 
in  absence  is  not  marketable.  Bruce  v.  Stewart, 
1900,  2  F.  948  ;  37  S.  L,  R  739;  8  S.  L.  T.  61. 

141.  Sale  of  Heritage— Title  — Market- 
able Title  —  Description  by  Reference  to 
Missing  Plan.  —  A  seller  offered  the  pur- 
chaser of  certain  lands  a  progress  of  titles 
extending  beyond  the  prescriptive  period, 
but  containing  no  description  of  the  lands 
except  by  reference  to  a  plan  which  had  gone 
amissing.  Held  that  the  title  offered  was 
not  valid  or  marketable,  and  was  not  such  a 
title  as  the  purchaser  was  bound  to  accept. 
Maclaclilan  v.  Boioie,  1887  (O.  H.),  25  S.  L.  R 
734. 

142.  Sale  of  Heritage  — Title— Market- 
able Title  —  Fen-Contract  —  Irritancy — 
Words  "No  Search  Required.**— Held  that 
a  purchaser  of  heritage,  with  a  clause  in  the 
missives  of  "  no  search  required,"  was  entitled 
to  a  marketable  title,  and  not  bound  to 
implement  his  contract  to  purchase,  where 
the  seller's  feu-contract  showed  that,  by  his 
actings,  he  had  incurred  an  irritancy  of  the 
feu.  Mackenzie  v.  Clark,  1895  (O.  H.),  3 
S.  L.  T.  128. 

143.  Sale  of  Heritage— Title— Stipulated 
Sntry  —  Bight  to  ReBile.  —  Held  that  the 
seller  of  heritage,  who  was  unable  to  give 
possession  or  a  good  title  to  the  subjects  at 
the  stipulated  period,  had  no  claim  against 
the  sequestrated  estate  of  the  purchaser  for 
either  implement  or  damages.  Kelman  v. 
Barr's  Trustee,  1878,  5  R  816 ;  15  S.  L.  R  569. 

144.  Sale  of  Heritage— Title— Tender  of 
Valid  Title  pending  Process.  —  Pending  a 
litigation  to  decide  whether  or  no  a  purchaser 


of  heritage  was  bound  to  take  the  title 
originally  offered  by  the  seller,  and  which 
was  open  to  exception,  the  seller  tendered 
a  valid  title.  HeU>  that  the  purchaser  must 
take  it.  Carter  v.  Lomie,  1890,  18  R.  353 ;  28 
S.  L.  R  197. 

145.  Sale  of  Heritage— Title— Obligation 
to  Clear  Becord— Inhibition. — The  vendor 
of  heritage  undertook  to  produce  searches, 
showing  a  clear  record  as  at  10th  December 
1895.  The  search  produced  showed  two  in- 
hibitions (which  were  in  fact  bad)  dated  10th 
May  1895.  Held  that  the  vendor  was  bound 
to  clear  the  record  of  these  inhibitions,  it 
being  immaterial,  in  terms  of  his  obligation, 
whether  they  were  valid  or  no.  Dryburgh  v. 
Gordon,  1896,  24  B.  1 ;  34  S.  L.  B.  19 ;  4 
S.  L.  T.  113. 

146.  Sale  of  Heritage  —  Obligation  to 
Clear  Becord  — Defective  Title  — Estate 
Charged  with  Encmnbrances  —  Bight  to 
Besile.  —  Marriage -contract  trustees  em- 
powered to  change  investments,  at  a  time 
when  there  was  little  prospect  of  there  being 
any  children  of  the  marriage,  sold  an  estate 
binding  themselves  to  clear  the  record  of  en- 
cufnbranoes  and  satisfy  the  purchaser  of  their 
title.  The  funds  invested  were  held  for  the 
spouses  in  liferent,  and  if  there  were  no 
children  one-half  thereof  to  go  to  the  hus- 
band's next-of-kin,  subject  to  an  express 
power  to  him  to  dispose  of  it  by  deed  inter 
vivos  or  mortis  causa.  He  conveyed  his  in- 
terest to  creditors  by  various  deeds,  and  they 
attached  it.  Held  that  the  purchaser  was 
not  bound  to  accept  a  conveyance  of  the 
estate  with  the  securities  and  diligences 
standing.  Duke  of  Devonshire  v.  Fletcher,  1874, 
1  R.  1056  ;  11  S.  L.  R.  606. 

147.  Sale  of  Heritage— Title— Obligation 
to  Clear  Becord— Disposition  to  Undis- 
charged Bankmpt — Acqnirenda.  —  A  pro- 
gress of  titles  showed  that  at  one  time  the 
property  had  been  disponed  to  a  solicitor  who 
was  at  the  time  an  undischarged  bankrupt 
working  under  a  deed  of  arrangement  whereby 
his  acquirenda  were  carried  to  a  trustee.  This 
disposition  was  dt  facto  made  in  his  favour  in 
security  for  his  professional  account.  Held 
that  a  purchaser  was  safe  in  taking  the  title 
on  being  satisfied  that  the  solicitor's  account 
had  been  paid.  Carrick  v.  Edinburgh  and  Glas- 
gow Property  Investment  Coy.  and  Another,  1902 
(0.  H.),  10  8.  L.  T.  105. 

148.  Sale  of  Heritage  —  Title  —  Clear 
Becord— Encumbrance— Discharge  of  Seen- 
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rity. — A  bond  of  £300  over  heritable  subjects 
was  assigned  to  the  extent  of  £200,  and  the 
assignation  was  duly  recorded.  It  contained 
a  clause:  ''declaring  always  that  to  account 
of  the  said  £300  the  sum  of  £100  was  paid 
on  .  .  .  and  was  thereby  extinguished  and 
discharged."  The  bond  to  the  extent  of  £200 
was  formally  discharged,  and  the  discharge 
recorded.  Held  that  the  record  showed  the 
property  free  from  encumbrances,  and  that 
a  buyer  was  bound  to  take  the  title  offered. 
Cameron  v.  Williamson^  1895,  22  R.  293;  32 
S.  L.  R222;  2  8.  L.T.450. 

149.  Sale  of  Heritage— Title— Obligation 
of  Seller  to  Olear  Title.— Per  Ld.  Trayner : 
When  property  is  sold  it  is  held  as  sold  free 
from  encumbrances,  unless  there  be  some- 
thing to  the  contrary  expressed  in  the  bar- 
gain. If  encumbrances  are  found  to  exist 
the  seller  must  clear  the  record.  Granting  a 
disposition  does  not  free  the  seller  from  his 
obligation  to  disencumber.  Nor  does  the  fact 
that  he  stipulates  that  he  shall  not  be  bound 
to  supply  a  search  free  him  from  the  obliga- 
tion to  clear  the  record.  So,  held  that  a  pur- 
chaser of  property,  subject  to  an  undisclosed 
burden,  was  entitled  to  call  on  the  vendor  to 
clear  the  record,  even  after  he  (the  purchaser) 
had  resold  the  subjects.  Ckristie  v.  Cameronf 
1898,  25  R.  824 ;  36  S.  L.  R.  602. 

150.  Sale  of  Heritage— Title— Obligation 
to  give  dear  Title— Disposition  by  Trustees 
non  dominL — A  man  executed  an  inter  vivos 
disposition  of  heritage  in  favour  of  trustees. 
The  deed  was  registered  on  their  behalf,  but 
no  possession  followed.  By  will  the  man 
conveyed  the  same  property  to  trustees,  who 
were  infeft  and  who  sold  to  A.  B.  through 
their  agents  G.  D.,  these  latter  undertaking  to 
give  a  clear  title.  The  testamentary  trustees 
had  no  power  to  buy  heritage.  A  search  re- 
vealed the  inter  vivos  trust.  In  an  action  for 
the  delivery  of  a  good  title— ^2d  that  a  con- 
veyance by  the  inter  vivos  trustees  to  the  law- 
ageut  of  the  testamentary  trustees,  and  a 
reconveyance  by  him  to  the  buyer,  was  the 
proper  conveyancing.  Buchan  v.  Muirhead*8 
Trs.,  1901  (0.  H.),  9  S.  L.  T.  24. 

151.  Sale  of  Heritage— Title— Obligation 
to  Clear  Record- Alleged  Burden— When 
Price  Ihie — Interest.  —  The  proprietor  of 
heritage  sold  it  to  the  tenant,  but  owing  to 
the  discovery  of  an  alleged  encumbrance  could 
not  give  a  clear  title.  He  raised  a  reduction 
of  the  burden  in  which  he  eventually  suc- 
ceeded.    During  the  litigation  the  purchaser 


possessed  the  subjects.  In  an  action  for  pay- 
ment of  the  price,  held  that  the  purchaser 
(1)  was  not  liable  to  pay  the  price  except  on 
caution  against  the  risk  of  an  appeal,  but  (2) 
was  liable  in  interest  on  the  price  till  paid, 
but  only  at  4  per  cent.  Traill  v.  Connon,  1877, 
5R25;  15S.  L.  R.  10. 

152.  Sale  of  Heritage— Obligation  to  re- 
lieve of  Public  Burdens  —  Assessments 
levied  after  Date  of  Entry— Road  Assess- 
ment.— Held  that  a  seller  of  urban  subjects, 
whose  disposition  contained  a  clause  of  relief 
of  public  burdens,  was  bound  to  relieve  the 
purchaser  of  an  assessment  imposed  on  him 
by  the  burgh  authorities  for  the  cost  of 
making  up  the  carriage-way  and  pavement 
opposite  the  subjects — the  work  having  been 
done  before  the  date  of  entry.  Mcintosh  v. 
Thomson,  1900  (0.  H.),  8  S.  L.  T.  48. 

153.  Sale  of  Heritage  —  Obligation  in 
Separate  Agreement— Personal  or  Trans- 
missible —  Assignation  of  Obligation  — 
Multiplicity  of  Creditors— Title  to  Sue— 
Specific  Implement  or  Damages.— A.,  having 
bought  a  parcel  of  ground  from  a  building 
company,  bound  himself  by  an  agreement 
with  the  sellers  not  referred  to  in  his  title  to 
form  a  street  ex  adverse  of  his  property  and 
to  continue  it  through  ground  belonging  to 
a  third  party.  The  company  assigned  this 
obligation  to  B.,  one  of  several  persons  who 
had  acquired  adjacent  ground  from  them 
"without  prejudice  to  any  rights  already 
granted  to  other  parties  or  to  our  own  rights 
to  enforce  by  ourselves  alone  or  to  assign  said 
obligation  to  any  other  parties  having  a  legal 
interest  in  the  due  implement  thereof."  Held 
that  B.  had  no  title  to  sue  A.  for  implement 
of  the  obligation  or  for  damages  in  respect 
that  the  company  were  not  entitled  to  assign 
the  obligation  so  as  to  multiply  the  creditors 
therein.  Opinion  that  it  was  in  the  discretion 
of  the  Court  to  determine  whether  a  pursuer 
is  entitled  to  specific  implement  of  an  obliga- 
tion or  to  damages  merely.  Moore,  ti-c.  v. 
PaXersm,  d-c,  1881,  9  R.  337;  19  S.  L.  R.  236. 

154.  Sale  of  Heritage  —  Obligation  in 
Separate  Letter— Obligation  to  Re-convey 
—  Assignation  —  Right  of  Reversion  or 
Personal  Obligation.— A  cautioner  for  the 
feuar  of  land  for  building  purposes  had  the 
whole  subjects,  built  upon  or  unbuilt  upon^ 
conveyed  to  him,  and  thereafter  granted  a 
letter  binding  himself  to  reconvey  to  the  feuar 
on  demand  and  repayment  of  past  feu-duties 
any  of  the  lots  not  built  upon.     The  feuar 
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having  assigned  his  right  under  this  letter  to 
antenuptial  marriage-contract  trustees,  held 
that  the  letter  constituted  a  personal  obligi^ 
tion  on  the  cautioner  to  reconvey  on  demand 
any  unbuilt-on  lot,  and  that  the  right  of  the 
feuar  to  demand  a  reconveyance  had  been 
validly  assigned.  M*CallwnCs  Trs.  v.  M^Naby 
dkc,  1877,  4  R.  520  ;  14  S.  L.  R.  366. 

155.  Sale  of  Heritage— Title^Ol^ection 
to  Title  Offered— Examination  of  Titles  by 
Pur  chaser  —  Real  Burdens.  —  A  purchaser 
who  has  had  an  opportunity  of  examining 
title-deeds  and  who  purchases  property  sub- 
ject to  any  burdens  they  contain  cannot 
object  to  the  title  on  the  ground  that  it 
contains  burdens  of  which  he  was  ignorant. 
Observations  {per  Lord  Justice-Clerk  and  Ld. 
Craighill)  on  the  constitution  of  real  burdens. 
Davidson  v.  Dalziel^  <fec.,  1881,  8  R.  990. 


156.  Sale  of  Heritage— Title— ] 
sentation  that  Property  held  of  Crown — 
Casualty  subsequently  demanded  by  Mid- 
superior— Action  of  Damages  for  Misrepre- 
sentation— Fraud. — A  seller  represented  to 
the  purchaser  that  the  lands  sold  were  held 
of  the  Crown.  A  midsuperiority  had  formerly 
existed,  but  it  had  been  extinguished  by 
decree  of  forfeiture  under  the  Conveyancing 
Act,  1847,  and  a  Crown  title  obtained.  A 
claim  had  been  thereafter  made  by  a  person 
claiming  to  be  midsuperior  against  the  seller 
for  a  casualty,  but  the  seller  referred  him  to 
the  decree  of  forfeiture  and  the  matter  was 
allowed  to  drop.  When  the  lands  were  sold 
no  mention  of  this  claim  was  made  to  the 
purchaser.  Shortly  after  the  sale  the  person 
claiming  to  be  midsuperior  succeeded  in 
reducing  the  decree  of  forfeiture  and  the 
Crown  title  following  thereon  and  exacted 
a  casualty  from  the  purchaser.  In  an  action 
by  the  purchaser  against  the  seller  founded  on 
misrepresentation  to  recover  the  amount  of 
the  casualty  and  the  value  of  the  superiority, 
held  that  in  the  circumstances  fraud  was  not 
established,  the  representation  being  true  at 
the  time  it  was  made,  and  being  really  an 
opinion  in  law  held  bond  fide  and  on  reasonable 
grounds,  and  there  being  no  duty  on  the  seller 
to  disclose  the  claim  made  against  him  which 
had  been  at  the  time  apparently  withdrawn. 
Brownlie  v.  Miller,  1880,  7  R.  (H.  L.)  66;  17 
S.  L.  R.  805. 

157.  Sale   of  Heritage— Assignation   of 
Rents— Legal  and  Conventional  Terms.— 

In  a  question  between  the  seller  and  purchaser 
of  lands  let,  where  the  rents  were  assigned 


"due  and  payable  from  and  after  the  term 
of  entry/'  hdd  that  rents  payable  after  the 
purchaser's  entry  in  respect  of  possession 
prior  to  that  date  fell  to  the  seller.  Rent  of 
shootings  apportioned  between  seller  and 
purchaser  according  to  the  exerdse  of  the 
rights  before  and  after  the  date  of  entry. 
Lord  Glasgow's  Trs.  v.  Clark,  1889,  16  R.  545 ; 
26  S.  L.  R.  402. 


158.  Sale  of  Heritage  —  Assignation  of 
Rents — Farm — ^Pastoral  or  Arable. — Rent 
is  paid  for  crop  and  passes  to  the  purchaser  of 
farm  property  only  in  so  far  as  the  crop  for 
which  the  rent  in  question  is  paid  has  been 
ingathered  after  the  date  of  entry.  Evidence 
on  which  held  that  farms  were  pastoral. 
Mackenzie's  Trs,  v.  Somerville,  1900,  2  F.  1278 ; 
37  8.  L.  R.  953;  8  S.  L.  T.  158. 

159.  Sale  of  Heritage— Assignation  of 
Rents  "Payable  after  Entry"  — Conven- 
tional and  Legal  Terms. — ^A  farm  was  sold 
with  an  assignation  of  the  "  rents  payable  by 
tenants  from  and  after  the  term  of  entry." 
Entry  was  at  Whitsunday  1899.  The  tenant 
of  the  farm  had  entered  at  Martinmas  1896, 
and  had  paid  his  first  rent  at  Martinmas 
1897,  and  thereafter  half-yearly,  but  he  was 
bound  to  pay  the  rent  for  his  whole  crop 
at  out-going,  which  fell  at  Martinmas  1899. 
Held  that  one-half  of  this  rent  belonged  to 
the  seller.  Macdonald  v.  Baillie  and  Others, 
1900  (0.  H.),  8  S.  L.  T.  231. 

160.  Sale  of  Heritage  —  Assignation  of 
Writs— Inventory— Title-Deeds— Titles  to 
Land  Act,  1868,  sec.  8.— In  1892  P.  obtained 
a  conveyance  of  heritable  property  in  terms  of 
a  disposition,  which  contained  a  clause—"  And 
I  assign  the  writs  and  have  delivered  the  same 
herewith,  conform  to  inventory."  P.  accepted 
delivery  of  the  specified  writs,  which  formed 
a  complete  prescriptive  progress.  In  1897 
P.  learned  that  there  were  in  the  possession 
of  H.  a  number  of  old  writs  which  had  at  one 
time  formed  part  of  the  proper  titles  of  the 
estate.  He  raised  an  action  for  delivery  of 
them  as  accessories  of  the  estate,  and  of 
importance  to  him.  Held  that  H.'s  right  was 
limited  to  the  writs  mentioned  in  the  inven- 
tory. Porteous  v.  Henderson,  1898,  25  R.  563; 
35  S.  L.  R  465 ;  5  S.  L.  T.  322. 

161.  Sale  of  Heritage— Title— Conceal- 
ment of  Reservation  in  Seller's  Title — 
Minerals— Right  of  Purchaser  to  Resile. — 
The  purchaser  of  a  villa  and  grounds,  having 
discovered  on  the  titles  being  produced  that 
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the  seller's  title  was  subject  to  a  reservation 
of  minerals  to  the  superior  (which,  however, 
he  had  only  power  to  work  with  the  vassal's 
written  consent),  held  (diss.  Ld.  Gifford)  that 
he  was  not  bound  to  take  the  property. 
iVhyU  V.  Lee,  1879,  6  R.  699 ;  16  S.  L.  B. 
376. 

162.  Sale  of  Heritage  —  Title  —  Conceal- 
ment of  nntunial  BestrictiGnB  in  Title — 
Bight  of  Pnrchaser  to  Besile.— Heritage 
was  sold  by  the  law-agents  of  the  proprietors 
Soeder,  who  was  without  professional  assist- 
ance. The  titles  contained  restrictions  of  an 
unusual  description.  The  sellers  made  no 
disclosure  of  this  fact  to  Soeder.  Held  that 
Soeder  was  not  bound  to  implement  the  con- 
tract. Smith  V.  Soeder,  1895,  23  B.  60;  33 
S.  L.  B.  44;  3  S.  L.  T.  135. 

163.  Sale  of  Heritage  —  Title  —  Conceal- 
ment of— Concealment  of  Beservation— 
Minerals — ^Waiver. — Heritage  was  sold  on 
a  minute  of  sale  which  did  not  disclose  any 
reservation.  The  titles  were  sent  to  the 
agent  of  the  purchaser  in  August.  They 
showed  a  reservation  of  minerals  to  the 
superior  in  the  original  feu-contract.  No 
objection  was  taken,  and  the  purchaser 
entered  into  possession  in  November.  Held 
that  the  purchaser  had  waived  the  objection 
to  title.  QuestioHy  how  far  the  purchaser  of 
a  dwelling-house  built  upon  a  feu  is  entitled 
to  take  objection  that  the  title  which  is 
offered  him  discloses  a  reservation  of  minerals. 
Macdanald  v.  Newall,  1898,  1  F.  68;  36 
S.  L.  B.  77 ;  6  S.  L.  T.  192. 

164.  Sale  of  Heritage— Title— Bestric- 
tion— Property— Long  Lease.- Minutes  of 
sale  were  entered  into  for  the  sale  and 
purchase  of  heritable  subjects  for  use  by  the 
purchaser  as  licensed  premises.  The  title 
tendered  showed  (1)  that  the  seller's  title  was 
a  lease  for  999  years ;  (2)  that  the  lease  con- 
tained a  prohibition  against  lieeooes  save  with 
the  landlord's  consent.  This  consent  oould 
not  be  obtained.  Held  that  the  title  offered 
was  bad.  M'Connell  v.  GhasseU,  1903  (O.  H.), 
10  S.  L.  T.  790. 

165.  Sale  of  Heritage  —  Beduction  on 
Qroond  of  Prior  Purchase— Bonft  fides.— 
When  the  second  purchaser  of  heritage  knew 
of  a  prior  purchase  from  the  same  seller,  held 
that  this  was  enough  for  the  reduction  of  his 
title  without  proof  of  fraud.  Petrie  v.  Fonyth 
and  Another,  1874,  2  B.  214;  12  S.  L.  R. 
157. 


166.  SaleofHeritage— Beduction— Damp 
Cellar  in  House  Purchased.— ^^2(2  that  the 
purchaser  of  a  house  in  which  the  cellar  was 
found  to  be  damp,  who  had  had  ample  oppor- 
tunities of  inspecting  it  before  buying,  had 
failed  to  set  forth  a  relevant  ground  of  re- 
duction of  the  sale.  Butherford  v.  Edinburgh 
Co-operative  Building  Coy,  Ltd.,  1873, 11  S.  L.  B. 
28. 

167.  Sale  of  Heritage— Specific  Imple- 
ment— Allocation  of  Feu-Duty.— B.  sold  a 
house  to  the  defender  on  the  condition,  inter 
alia,  that ''  the  feu-duty  is  understood  to  be 
not  more  than  £4."  The  subject  was  part 
of  a  larger  tenement  of  which  the  cumulo 
feu-duty  was  £35.  The  seller  tendered  a  dis- 
position to  the  defender  in  which  the  feu- 
duty  was  stated  at  £4,  but  he  did  not  obtain 
the  consent  of  the  superior  to  the  allocation. 
In  an  action  by  the  seller  to  have  the  pur- 
chaser ordained  to  implement  the  contract^ 
held  {diss.  Ld.  B.  Clark)  that  the  terms  of  the 
contract  did  not  oblige  the  seller  to  obtain 
the  consent  of  the  superior  to  an  allocation 
of  the  feu-duty.  Robertson  v.  Douglas,  1886, 
13  B.  1133;  23S.  L.  R.  794. 

168.  Sale  of  Heritage— Specific  Imple- 
ment—Feu-Duty named  in  Advertisement 
—  Part  of  Unallocated  cumulo  Presta- 
tions—Beference  to  Titles.— The  advertise- 
ment of  a  villa  for  sale  contained  the  words 
"feu-duty  £9,"  and  "for  further  particulars 
apply  to  A.  B.,  writer  ...  in  whose  hands 
are  the  title-deeds  and  articles  of  roup."  A 
written  offer  to  the  seller  for  the  villa  "as 
advertised  "  was  accepted ;  and  the  purchaser 
afterwards  found  from  the  titles  that  the 
payment  of  £9  of  feu-duty  which  the  seller 
made  was  part  of  cumulo  prestations  of  much 
larger  amount.  On  the  purchaser  demanding 
that  the  seller  should  either  procure  an  alloca- 
tion, or  give  him  a  guarantee  against  being 
held  liable  for  more  than  £9  a  year,  held  that 
the  purchaser  was  bound  to  accept  a  dis- 
position in  ordinary  form.  Nishet  v.  Smith, 
1876,  3  B.  781 ;  13  S.  L.  R.  493. 

169.  Sale  of  Heritage— Specific  Perform- 
ance—Entailed Estate- "'Batification  of 
Court." — The  heirr  of  entail  in  possession 
agreed  to  sell  the  entailed  estate  "subject 
to  the  ratification  of  the  Court."  In  an 
action  at  the  instance  of  the  purchaser  the 
Court  ordained  the  seller  to  present  and 
carry  through  a  petition  to  disentail  the 
estate,  and  thereafter  to  execute  a  disposition 
in  favour  of  the  purchaser.  Steunxrt  v.  Kennedy, 
1890  (H.  L.),  17  B.  1 ;  27  S.  L.  B.  386. 
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170.  Sale  of  Heritage  —  Completion  of 
Title  by  Purchaser  with  Knowledge  of 
Competing  Right  in  the  Occnpier— Bar.— 

Where  a  purchaser  of  ground  completed  his 
title  thereto,  being  all  along  in  the  knowledge 
that  the  occupier  of  part  of  the  ground  had 
some  right  in  it  and  had  built  upon  it,  hM 
that  the  purchaser  was  barred  from  founding 
on  his  completed  title  so  as  to  exclude  the 
occupier's  right — a  personal  right  to  the 
dominium  utile  of  the  part  occupied  by  him. 
StodaH  V.  Dalzell,  1876,  4  R.  236 ;  14  S.  L.  R 
164. 

171.  Sale  of  Heritage  —  Error  taken 
Advantage  of— Subsequent  Conveyance.— 

A.  was  proprietor  of  adjoining  stances,  X 
and  T,  held  by  him  on  distinct  titles.  On 
the  titles  a  piece  of  ground,  Z,  was  part  of 
X,  but  it  was  used  by  A.  as  part  of  Y.  The 
properties  were  simultaneously  exposed  for 
sale  by  auction.  It  was  A.'s  intention  to  sell 
Z  along  with  Y,  and  there  was  added  to  the 
description  of  Y  a  marginal  note  to  this 
effect.  This  note  was  not  referred  to  in 
the  testing  clause,  nor  was  a  corresponding 
note  inserted  in  the  description  of  X.  Mon- 
crieff,  in  the  knowledge  of  this  error,  bought 
X,  and  immediately  tabling  his  construction 
of  the  titles,  demanded  a  conveyance  of  X, 
including  Z.  A.  after  some  demur  granted 
the  conveyance  asked.  Lawrie  bought  Y  and 
occupied  Z  along  with  it,  as  had  been  done 
by  A.  Held  that  as  the  titles  stood  Z  be- 
longed to  Moncrieff,  and  Lawrie  must  remove. 
Moncrieffy.  Lavyrie,  1896,  23  R  677 ;  33  S.  L.  R. 
452  ;  3  S.  L.  T.  298. 

172.  Sale  of  Heritage— Undivested  Seller 
-Personal  Bond  for  Price  of  Property 
Unconveyed. — The  purchasers  of  a  plot  of 
ground  arranged  with  the  sellers  in  September 
1887  to  pay  a  portion  of  the  price  then,  the 
sellers  agreeing  to  postpone  the  date  of  pay- 
ment of  the  balance  till  Whitsunday  1889 
upon  receiving  from  the  purchasers  a  personal 
bond  for  the  amount  with  interest.  The 
purchasers'  estates  were  sequestrated  in  1888. 
The  subjects  had  not  been  conveyed  to  the 
bankrupts,  and  the  bond  remained  unpaid, 
The  sellers  claimed  in  the  sequestration  upon 
their  bond.  The  trustee  called  upon  them 
to  deduct  from  their  claim,  as  a  security  held 
by  them  over  the  estate  of  the  bankrupt,  the 
value  of  the  property  held  by  them,  and  upon 
their  refusal  rejected  the  claim.  On  an  appeal 
the  Lord  Ordinary  recalled  the  trustee's  de- 
liverance. Assets  Coy.f  Ltd.  v.  Jackson,  1889 
(O.  H.),  26  S.  L.  R.  692. 


173.  Sale  of  Heritage — ^Disposition  with 
Back-Letter— Whether  Sale  with  Bight  of 
Boversion  or  a  Mere  Security— A.  granted 
an  ex  facie  absolute  disposition  of  certain 
subjects  to  B.  The  deed  set  forth  as  the 
consideration  for  granting  it  that  the  dis- 
ponee  had  made  advances  to  the  disponer  and 
undertaken  to  relieve  him  of  burdens  affecting 
the  property,  together  amounting  to  £130, 
with  which  the  latter  declared  himself  satisfied 
as  the  price  and  value  of  said  subjects.  Upon 
the  same  day  B.  granted  a  back-letter,  by 
which  it  was  agreed  that  upon  repayment  of 
the  advances,  and  upon  being  relieved  of  the 
burdens,  he  should  be  bound  to  re-convey 
the  property  at  any  period  within  seven 
years.  If  not  so  redeemed,  the  property  was 
to  be  at  his  entire  disposal.  Nearly  forty 
years  after  the  date  of  these  deeds  the  repre- 
sentative of  A.  raised  an  action  of  declarator 
and  removing  against  the  representative  of 
B.,  on  the  ground  that  this  disposition  had 
been  granted  only  in  security,  and  he  offered 
to  prove  that  the  price  set  forth  was  quite 
inadequate.  Held  that  the  transaction  be- 
tween A.  and  B.  was  one  of  sale.  Martin  v. 
Duncanson,  1875, 13  S.  L.  R.  86. 

174.  Sale  of  Heritage— Title— Oldection 
to  Title  Offered  —  Expenses. — A  purchaser 
of  heritage  fairly  taking  exception  to  the  title 
offered  was  found  entitled  to  the  expenses  of 
defending  an  action  at  the  instance  of  the 
seller,  in  which  the  validity  of  the  title  was 
established.  Walkers.  Galbraith,  1896,  23  R. 
347 ;  33  S.  L.  R  246  ;  3  S.  L.  T.  214. 

175.  Sale  of  Heritage- Subject  of  Sale- 
Wire  Fences  Erected  by  Liferenters- Life- 
renter  Principal  in  the  Sale.— A  person 
having  the  life-interest  in  the  annual  proceeds 
of  certain  lands,  part  of  a  trust-estate,  and  occu- 
P3dng  the  same  by  arrangement  with  the  trus- 
tees, erected  wire  fencing  thereon  at  his  own 
expense,  and  took  part  as  principal  in  the  sale 
of  the  lands,  without  giving  notice  to  the 
purchaser  that  the  fencing  did  not  form  part 
of  the  estate.  Held  that  the  fences  were  in- 
cluded in  the  sale.  Graham  v.  Lament,  1875, 
2R.  438;  12  S.  L.  R.  327. 

176.  Title  —  Bounding  Title  —  Descrip- 
tion.— The  owner  of  property  "  bounded  by 
the  gable  wall  of  the  house  occupied  by  A.  B." 
has  a  bounding  title,  and  acquires  thereby  no 
title  to  any  portion  of  the  wall.  Catnpbell  v. 
Paterson,  1896,  4  S.  L.  T.  79. 

177.  Title— Bounding  Title— Prescription. 

— A.  conveyed  a  portion  of  his  lands  extend- 
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ing  to  '712  of  an  acre,  and  shown  on  a  plan 
which  accompanied  the  disposition,  to  B.  He 
thereafter  conveyed  the  remaining  portion  of 
his  lands  to  C,  but  expressly  excepting  the 
conveyance  to  B.  Held  that  C/s  was  a  bound- 
ing title,  and  that  he  could  not  acquire  by 
prescription  any  portion  of  the  lands  excepted. 
N.  B.  Rly.  Coy.  v.  Huiton,  1896,  23  R.  622 ;  33 
8.  L.  R.  357 ;  3  S.  L.  T.  282. 

178.  Title— Botmding  Title— Possession 
of  Land  outside  Boundary.— See  Aitken  v. 
Quarrier's  Trs,,  1900  (O.  H.),  8  S.  L.  T.  175. 

179.  Title— Bounding  Title— Identifica- 
tion of  Boundaries. — See  Vetch  v.  G,  G.  of 
Haddington,  1896,  33  S.  L.  R  388 ;  3  S.  L.  T. 
266. 

180.  Title— Bounding  Title— Parts  and 
Pertinents  —  Prescription.  —  Prior  to  1855 
the  several  flats  of  which  a  tenement  in 
Glasgow  was  composed  were  held  by  separate 
proprietors,  but  in  that  year  the  whole  build- 
ing became  vested  in  S.,  under  an  instrument 
of  sasine  in  his  favour,  "  with  the  whole  parts, 
pertinents,  and  privileges''  of  the  several 
flats  of  which  the  tenement  was  originally 
composed.  Upon  a  back  green  adjoining  the 
tenement  were  offices  which  had  been  used 
prior  to  1855  by  the  tenants  of  the  flats.  This 
use  was  continued  down  to  1864,  when  S. 
erected  a  saloon  on  the  back  green  and  pos- 
sessed till  1897  without  disturbance.  Held 
that  S.'s  title,  as  explained  by  his  possession, 
included  the  solum  on  which  the  saloon  was 
built.  Cooper's  Trs,  v.  Stark^s  Trs,,  1898,  25  R. 
1160;  35S.  L.  R.  897. 

181.  Title— Bounding  Title— Possession 
for  Prescriptive  Period  on  Title  which  could 
be  Construed  as  Embracing  such  Posses- 
sion.—By  charter  dated  20th  September  1854, 
a  proprietor  disponed  to  the  Society  in  Scot- 
land for  the  Propagation  of  Christian  ICnow- 
ledge  **  All  and  whole  that  piece  of  ground, 
part  of  the  lands  of  Glenbarr,  with  the  house 
erected  thereon,  together  with  the  small  piece 
of  ground  adjoining  thereto  and  immediately 
behind  the  said  house,  as  the  same  is  fenced 
off  from  the  other  lands  of  Glenbarr  by  a  turf 
fence*dyke,  bounded,  the  said  lands  and  others 
before  disponed,  as  follows,  viz.,  on  the  west 
by  the  high  road  leading  from  Campbeltown 
to  Tarbert,  and  on  the  east,  north,  and 
south  by  the  said  lands  of  Glenbarr,  lying  in 
the  parish  of  Killean  and  shire  of  Argyll." 
Prior  to  1892,  for  more  than  the  prescriptive 
period,  the  said  Society  and  their  successors 


possessed  about  five  acres  of  grounds  with 
the  schoolhouse  erected  thereon,  the  ground 
being  fenced  off  and  bounded  in  the  same 
manner  as  the  ground  described  in  the  charter 
of  1854.  Held  that  the  Society  and  their 
successors  were  proprietors  of  the  land  so 
possessed  by  them.  Education  7  rust  Governors 
V.  Macaltster,  1893,  30  S.  L.  R.  818. 

182.  Title— Bounding  Title— Descriptive 
Boundaries — Measurements  and  Plans — 
Proof.  —  In  a  feu-disposition  held  to  be  a 
bounding  title,  held  that  the  descriptive  boun- 
daries must  yield  to  the  measurements  and 
plans  therein  referred  to,  aiid  parole  evidence 
to  overcome  them  refused.  N,  B.  Ely.  Coy.  v. 
Moon's  Trs.,  1879, 6  R.  640;  16  S.  L.  R.  329. 

183.  Title  —  Bounding  Title  —  Measure- 
ments —  Foreshore  —  Alluvio.— A  feu-con- 
tract described  the  boundaries  and  stated  the 
lineal  and  superficial  measurements  of  the  feu. 
On  one  side  the  feu  was  bounded  by  a  tidal 
river  "at  low  water."  Subsequent  to  the 
date  of  the  feu-contract  the  river  receded  to 
a  considerable  extent.  Held  that  the  ground 
thus  acquired  belonged  to  the  feuar.  BlytWs 
Trs.  V.  Shaw  tStewaH,  1883,  11  R  99;  21 
S.  L.  R.  83. 

184.  Title— Bounding  Title— Description 
— "  Bounded  by  the  Lands  of  A."  —  Where 
lands  were  described  in  the  titles  as  "  bounded 
by  the  lands  of  A  "  and  it  was  possible  to  iden- 
tify the  lands  of  A,  held  that  the  title  was  a 
bounding  one  and  that  the  proprietor  could 
not  prescribe  a  title  to  anything  beyond  the 
boundary  of  A  as  ascertained.  lieid  v.  M'Coll, 
1879,  7  R.  84 ;  17  S.  L.  R  56. 

185.  Title— Completion  of  Title— Decree 
of  Special  Service— £ztract.—A  decree  of 
special  service  must  be  extracted  if  it  is  to  be 
effective  in  making  up  titles.  Lord  Napier's 
Trustee  v.  Lord  de  Saumarez,  1900,  2  F.  882  ;  37 
S.  L.  R  677 ;  8  S.  L.  T.  20. 

186.  Title— Completion— Titles  to  Land 
Consolidation  Act,  1868  (amended  32  &  33 
Vict.  c.  116),  sec.  24— Conveyancing  Act, 
1874,  sec.  44. — Judicial  factors  may  still  com- 
plete their  titles  to  lands  under  sec.  24  of  the 
Act  of  1868.    Hislop,  Petitioner,  1901  (O.  H.), 

9  S.  L.  T.  176. 

187.  Title  —  Completion  of  —  Convey- 
ancing Act^  1874,  sees,  3,  10.— ''Lands "— 
"Estate  in  Lands."— JTisZcf  that  imder  sec. 

10  of  the  Conveyancing  Act,  1874,  it  is  not 
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competent  to  complete  a  title  to  an  "  estate  in 
lands  "  (here  a  liferent  annuity),  that  section 
only  applying  to  "  lands "  (see  sec.  3).  Lady 
Howard  dt  Waldm,  1900, 2  F.  1101 ;  37  S.  L.  R. 
836 ;  8  S.  L.  T.  122. 

188.  Title  —  Completion  of— Service — 
Trust— Oonveyancing  Act,   1874,  sec.  43. 

— Held  that  new  trustees  appointed  under 
a  marriage-contract  in  room  of  the  original 
trustees  could  make  up  a  title  to  lands  held 
by  their  predecessors  in  office  ''  and  the  sur- 
vivor of  them  and  their  foresaids  "  by  service 
as  heir  in  special  to  the  last  survivor  of  these 
trustees,  although  the  disposition  contained 
no  antecedent  to  which  ''  their  foresaids  "  re- 
ferred.   M'Lean,  1892,  19  B.  1043. 

189.  Title  —  Oompletion  of— Document 
importing  Sale — Action  of  Oonstitution 
and  Adjudication  in  Implement. — In  1858 
0.  M.  received  £150  from  M.  0.,  and  gave  her 
a  letter  in  these  terms : — I  hereby  acknow- 
ledge having  received  from  you  £150,  and  I 
hereby  deposit  in  your  hands  the  disposition 
of  that  house  which  belongs  to  me  in  Arthur 
Street,  which  house  you  are  hereby  author- 
ised to  sell  or  dispose  of  in  any  way  you 
choose  .  .  ."  M.  G.  occupied  the  house  till 
her  death  in  1902.  Held  that  the  document 
imported  a  contract  of  sale.  Observed  by  Ld. 
Kyllachy  that  the  proper  way  for  G.  M.'s 
executor  and  general  disponee  to  make  up 
his  title  was  by  action  of  constitution  and 
adjudication  in  implement.  Cunningham^s 
Exr,  V.  MilUii'e  Heirs,  1902  (0.  H.),  10  S.  L.  T. 
109. 

190.  Title— Completion  of  by  Substitute 
—Notarial  Instrument— Titles  to  Land  Con- 
solidation Act,  1868,  sees.  3, 19.— A  made  a 
general  conveyance  of  his  estates  in  trust  to 
B.,  whom  failing  to  such  other  person  as  he 
might  appoint.  B.  accepted  the  trust,  did 
not  complete  his  title  to  the  heritable  pro- 
perty, and  shortly  resigned.  A.  thereafter  by 
deed  nominated  G.  as  trustee.  G.  made  up 
his  title  by  notarial  instrument  setting  forth 
(1)  A's  service,  (2)  the  trust-deed,  (3)  the  deed 
nominating  him.  Held  that  the  title  was  good. 
Ld.  Kutherf  urd  Glark  dissented.  He  held  that 
the  trust-fee  in  B.  had  never  been  carried 
to  G.,  and  that  it  was  not  the  function  of  a 
notarial  instrument  to  pass  property.  Kerr's 
Trustee  v.  Yeaman's  Trustee,  1888, 15  R.  520 ;  26 
S.  L.  B.  378. 

191.  Title— Completion  of  Title— Oratni- 
tons  Conveyance  by  Husband  to 


Supplementary  Conveyance  by  Trustee 
nnder  Trust-deed  by  Husband— Possession 
by  Trustee. — Held  that  a  purchaser  was 
bound  to  accept  as  the  foundation  of  a  title 
a  gratuitous  conveyance  by  a  husband  in 
favour  of  his  wife,  supplemented  by  a  con- 
veyance by  the  trustee  under  a  voluntary 
trust  for  behoof  of  the  husband's  creditors, 
although  the  trustee  had  not  reduced  the 
subjects  into  possession.  Lamb*s  Trs.  v.  Reid, 
1883,  11  R.  76;  21  S.  L.  R.  75. 

192.  Title  — Construction  — Conveyance 
of  Superiorities — Mid-superiority. — Terms 
of  a  disposition  under  which  held  that  the 
conveyance  of  various  superiorities  did  not 
include  a  mid-superiority  in  subjects  in  which 
both  the  superiority  and  mid-superiority  be- 
longed to  the  disponer.  Lee  v.  Alexander , 
1883,  8  A.  0. 853 ;  10  R.  (H.  L.)  91 ;  20  S.  L.  R. 
877. 

193.  Title — Construction— Possession  as 

Construing.  — Cochrane  and  Others  v.  Edinburgh 
Magistrates,  1900  (0.  H.),  8  S.  L.  T.  309. 

194.  Title— Description  of  Lands— De- 
scription by  Reference— Conveyancing  Act, 
1874^  sec.  61,  Sched.  O.— A  title  contained  a 
description  of  the  lands  by  reference  to  a 
prior  recorded  deed,  but  did  not  state  the 
day  of  the  month  on  which  the  prior  deed 
was  recorded.  Held  that  this  omission  did 
not  invalidate  the  title.  Murray's  Trustee  v. 
Wood,  1887,  14  R.  856;  24  S.  L.  R.  614. 

195.  Title— Description— Excepted  Lands 
—Lands ''  occupied  by  Railway  "—Plan  not 
referred  to  in  Disposition.— A  disposition  of 
lands  in  1882  excepted  from  the  subjects  con- 
veyed ''a  piece  of  ground  sold  [in  1852]  to 
the  A  B.  Gompany  for  the  construction  of 
the  X  line,  and  now  occupied  by  the  said 
line.''  The  A.  B.  Gompany  obtained  no  dis- 
position ;  their  line  occupied  only  six  feet  of 
passage  way.  When  they  made  the  line  they 
drew  a  plan  showing  a  strip  along  one  side  of 
the  railway  as  having  been  bought  by  them. 
This  plan  was  not  referred  to  in  the  dis- 
position of  1882.  Possession  of  the  strip 
from  1852  to  1882  had  been  common  to  the 
A.  B.  Gompany  and  the  proprietor  of  the 
adjacent  lands.  The  question  in  1889  being 
— Gould  the  A.  B.  Gompany  interdict  the 
proprietor  from  occupying  the  said  strip  P 
Held  (1)  that  the  occupation  by  the  line 
measured  the  exception ;  (2)  that  it  was  not 
competent  to  refer  to  the  A  B.  Company's 
plan  ;  and  interdict  refused,  there  having  been 
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no  inversion  of  poeaession.  Caledonian  Ely, 
Cay.  ▼.  Jamieson,  1899,  2  F.  100 ;  37  S.  L.  B. 
63. 

196.  Title  —  Disposition  ~  Dispositive 
Clause  —  ''Dispone." — A  mortis  causa  con- 
veyance of  heritage  executed  prior  to  the 
Titles  to  Land  Consolidation  Act,  1868, 
htld  invalid  owing  to  the  absence  of  the 
word  ''dispone."  Kirkpatrick*8  Trs.  v.  Kirk- 
fxUrick,  1874,  L.  B.,  2  Sc.  App.  397 ;  1 K.  (H.  L.) 
37 ;  11  S.  L.  R.  717. 

197.  Title  —  Disposition  —  Dispositive 
Clause. — In  conveyances  of  heritable  estate 
the  dispositive  clause  is  the  measure  of  the 
rights  conveyed,  and  is  subject  to  interpreta- 
tion from  other  parts  of  the  deed  only  if 
ambiguous.  Orr  v.  Mitekdl,  1893  (H.  L.),  20 
R.27;  30S.  L.  R.591. 

198.  Title— Disposition —Construction— - 
Disposition  following  Decreet-Arbitral— 
Sale  of  Heritage— "Drainage."— Following 
upon  a  decreet-arbitral  under  the  Lands 
Clauses  Act,  the  Duke  of  Fife  conveyed  a 
piece  of  land  to  a  railway  company,  obliging 
them  in  the  disposition  "to  preserve  the 
effective  drainage  of  the  lands  in  so  far  as  the 
same  may  be  interfered  with  by  the  company's 
works,  and  to  keep  up  the  works,  &c.,  falling 
upon  them  under  the  Railways  Clauses  Con- 
solidation Act,  1845.''  In  an  action  for  im- 
plement of  this  obligation,  where  there  was  a 
discrepancy  between  the  decreet-arbitral  and 
the  disposition,  held  that  the  former  must 
prevail.  Dvke  of  Fife  v.  Great  North  of  Scotland 
Bly,  Coy.,  1899  (H.  L.),  3  F.  2 ;  37  S.  L.  R. 
630;  8  S.  L.  T.  2.  Cf.  Lee  v.  Alexander,  1883, 
10  R  (H.  L.)  91 ;  20  S.  L.  R.  877.  Edinburgh 
United  Breweries  v.  Molleson,  1894,  A.  C.  96 ; 
21  R  (H.  L.)  10;  31  8.  L.  R  922  ;  1  S.  L.  T. 
002. 

199.  Title— Dispositive  Clause— Tenendas 
— Ertent  of  Oiant—Fisliings,— Although 
the  tenendas  cannot  enlarge  the  scope  of  the 
dispositive  clause  of  a  charter,  yet  it  may  be 
looked  at  to  assist  in  the  interpretation  of  that 
clause.  And  when  the  dispositive  clause  con- 
veys lands  with  "pertinents  as  described  in 
the  ancient  titles,"  and  the  ancient  titles  show 
that  the  lands  were  held  with  salmon  fishings, 
the  mention  of  salmon  fishings  in  the  tenendas 
of  the  later  writs  may  be  regarded  as  indicat- 
ing that  salmon  fishings  were  included  among 
pertinents,  as  the  tenendas  is  the  appropriate 
clause  for  the  specification  of  pertinents. 
SmOh  V.  BaUingal,  1896  (O.  H.),  2  S.  L.  T.  503. 


200.  Title  —  Obligation  —  Contract  of 
Ground  Annual— Implied  Obligation  to 
Leave  Ground  for  Formation  of  Street.— 

A  proprietor  by  contract  of  ground-annual 
disponed  a  portion  of  his  property.  The 
contract  bore  that  the  ground  disponed  was 
bounded  on  one  side  by  a  "  proposed  street," 
and  provided  that  the  disponee  should  pay 
one-half  the  expense  of  its  formation  and 
maintenance  so  far  as  opposite  his  property. 
A  plan  referred  to  in  the  contract  showed  a 
continuation  of  the  proposed  street  through 
the  remainder  of  the  disponer's  property,  but 
there  was  no  express  provision  in  the  contract 
regarding  the  continuation.  The  disponer 
reserved  power  to  alter  or  modify  any  of  the 
conditions  in  favour  of  the  disponee  without 
the  consent  of  any  other  disponees  of  land 
belonging  to  him.  Held  that  the  disponer 
was  not  bound  to  continue  the  street  through 
the  remainder  of  his  property.  Thomson  v. 
Alley  ds  MacleHan,  dx.,  1882,  10  R  433  ;  20 
S.  L.  R  289. 

201.  Title— Obligation  to  Form  Street- 
Terms  of  ground-annuals  in  which  held  that 
the  disponer  was  under  no  obligation  to  form 
certain  streets  referred  to  in  the  contract  of 
ground  -  annuals  as  proposed  new  streets. 
Thomson  v.  Alley  <k  Maclellan,  etc.,  1882, 10  R 
433  ;  20  S.  L.  R  289.  Stevenson  v.  Steel  Coy,  of 
Scotland,  1896,  23  R  1079 ;  33  S.  L.  R.  796  ;  4 
S.  L.  T.  101. 

202.  Title  —  Obligation  to  "Maintain" 
Bead — Construction— Change  of  Circum- 
stance.— ^An  obligation  binding  a  disponer  to 
''  maintain  a  road  "  passing  through  the  sub- 
jects disponed,  held  not  to  bind  him  to  repair 
the  same  way  when  converted  into  a  burgh 
street.  CampbelVs  Trs.  v.  Scottish  Union  and 
National  Insurance  Coy,,  1893,  21  R  167 ;  31 
S.  L.  R  130;  1  S.  L.T.  334. 

203.  Title  —  Obligation  to  Maintain— 
Sewer —Liability  for  Cost  of  Construc- 
tion.— A  vassal  who  acquired  from  authors 
in  pleno  dominio  a  piece  of  building  ground, 
was  expressly  taken  bound  to  pay  half  the 
cost  of  maintaining  a  sewer  already  built  so 
far  as  ex  adverso  of  his  feu.  Held  that  the 
deed  imposed  on  the  vassal  no  liability  for  the 
cost  of  making  the  sewer.  Stevnirt  v.  Meikle, 
1874, 1  R  408  ;  11  S.  L.  R  211. 

201  Title  —  Reduction  —  Disposition  a 
non  domino — Bar. — ^An  illegitimate  son  in 
good  faith  made  up  a  title  to  his  father's 
heritage^  and  conveyed  away  part  of  it  to 
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a  disponee,  also  acting  in  good  faith.  The 
true  heir,  with  full  knowledge  of  what 
was  being  done,  and,  in  particular,  of  the 
son's  illegitimacy,  stood  aside  for  nine 
years.  Held  that  he  was  not  barred  from 
challenging  the  conveyance,  and  was  entitled 
to  reduce  it  as  being  granted  a  non  domino 
and  not  fortified  by  prescription.  Mackie  t. 
MaMe,  1896  (O.  H.),  34  S.  L.  B.  34;  4 
o.  Li,  X.  3. 

205.  Title— Rednction  — Ratification  — 
Apparent  Heir. — An  heir-apparent  ratified  a 
disposition  granted  by  his  deceased  predecessor 
in  favour  of  his  widow  of  certain  heritable 
subjects — ^the  disposition  being  null  from 
defects  in  its  execution.  The  Ck>urt  dismissed 
an  action  of  reduction  raised  after  forty-five 
years'  possession  by  the  widow  and  her  suc- 
cessors, at  the  instance  of  a  subsequent  heir 
(who  made  up  a  title  as  heir-at-law  to  the 
original  disponer),  on  the  ground  that  the 
possession  of  the  widow  was  truly  possession 
by  the  heir-apparent,  and  that  the  ratification 
was  a  deed  of  the  apparent  heir  for  which  the 
pursuer  was  liable  under  the  Act  1695,  c.  24. 
GUri  V.  ScaUs*  Trustee,  dx.,  1881,  9  R.  317;  19 
S.  L.  R.  201. 

206.  Title  —  Reduction— Partial  Redac- 
tion—  Error — Records. — Held  that  a  bond 
fide  purchaser  of  property,  who  at  the  time  of 
the  purchase  was  not  aware  of  the  obligations 
undertaken  by  the  superior,  was  not  entitled 
to  object  to  the  Court  rectifying  an  error  in 
the  feu-contract  and  plans  (which  had  been 
duly  recorded)  as  to  the  roads  to  be  con- 
structed by  the  superior.  Observations  as  to 
the  extent  to  which  a  purchaser  is  entitled  to 
rely  on  the  records.  Glasgow  Feuing  and 
Building  Coy.  Ltd,  v.  Watson*s  Trs.^  1887,  14 
R.  610 ;  24  S.  L.  R.  429. 

207.  Title  —  Restriction  —Implication  — 
Servitude. — ^A  restriction  on  the  full  right 
of  property  will  not  be  implied ;  it  must  be 
clearly  and  unequivocally  expressed.  Hood 
V.  Traill,  dx.,  1884,  12  R.  362 ;  22  S.  L.  R.  227. 

208.  Title  —  Restriction  in  Use  —  Co- 
Fenars— Title  to  Enforce— No  Reference 
to  Restriction  in  Title  of  Objector.— Ground 
feued  under  prohibition  of  its  use  for  deposit- 
ing manure,  was  sold  in  two  lots — the  pur- 
chaser of  one  taking  infeftment  containing 
no  reference  to  the  prohibition,  the  other 
having  it  duly  engrossed  in  his  recorded  title. 
A  singular  successor  of  the  former  held  to 
have  a  title  to  enforce  the  prohibition  against 


a  singular  successor  of  the  latter.  Robertson 
V.  N.  B,  Rly.  Coy,,  1874, 1  R.  1213  ;  11  S.  L.  R. 
675. 

209.  Title  — Sale  by  Creditor— Bond— 
Intimation  of  Sale  under  Bond.— The  pur- 
chaser of  heritable  subjects,  sold  under  a 
bond  and  disposition  in  security,  refused  to 
implement  his  bargain  on  the  ground  that 
intimation  calling  up  the  bond  had  not  been 
made  to  a  person  whose  name  stood  on  the 
Register  of  Sasines  as  the  ex  fade  absolute 
disponee  of  the  subjects.  It  was  shown  by 
documentary  evidence  that  the  right  of  this 
person,  if  good  at  all,  was  truly  only  a 
security,  and  that  he  was  well  aware  of  the 
intimation  by  the  creditor  and  of  the  sale. 
Held  that  the  title  was  such  as  the  parchaser 
was  bound  to  take,  but  that  his  objection 
being  reasonable  and  only  obviated  by  the 
proceedings  in  the  action,  he  was  entitled  to 
his  expenses.  Leask  v.  Johnstone,  1886,  24 
S.  L.  R.  78. 

210.  Title— Sale  by  Creditor  under  Dis- 
position ex  tBJci%  Absolute.— A  trust-deed 
for  behoof  of  creditors  granted  in  1879  con- 
ferred power  upon  the  trustee  to  sell  the 
estates  thereby  conveyed,  but  provided  that 
the  power  of  sale  '*  may  be  exercised  by  him 
with  the  advice  and  concurrence  of  a  com- 
mittee of  creditors  to  be  appointed  by  the 
trust-deed.  Ko  committee  of  creditors  was 
appointed.  Prior  to  the  date  of  the  trust- 
deed  the  granter  had  conveyed  a  property  to 
a  creditor  ex  facie  absolately,  but  really  in 
security  of  advances.  In  1888  the  successors 
of  this  creditor,  having  obtained  the  consent 
of  the  trustee,  agreed  to  sell  the  property, 
and  in  implement  of  their  agreement  offered 
the  purchaser  a  disposition  by  them  with  the 
consent  of  the  trustee.  The  purchaser  re- 
fused to  accept  a  disposition  without  the  con- 
sent of  the  granter  of  the  trust-deed.  Held 
that  the  disposition  offered  by  the  sellers  was 
valid,  and  that  the  purchaser  was  bound  to 
accept  it.  Gardner  v.  Scotfs  Trs.,  1889  (O.  H,), 
26  S.  L.  R.  536. 

211.  Title— Trustee— Trustees  for  own 
Benefit— Power  of  Trustee  to  Dispose.— 

A.  and  B.  made  up  a  title  ''  as  trustees  and 
in  trust  for  behoof  of  the  said  A.  and  B.,  each 
to  the  extent  of  one  half  pro  indiviso,"  One 
of  them  having  granted  a  conveyance  of  his 
one-half  share,  hdd  that  the  effect  of  the  con- 
veyance was  to  operate  an  assignation  of  his 
interest,  but  to  cany  no  feudal  estate.  Buchan 
V.  Livingstone  and  Others,  1900  (O.  H.),  8  S.  L.  T. 
193. 
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212.  Title— Tnutee—^Ex  officio— Ghnrch 
— Nobile  officimn. — Prior  to  1888  in  point  of 
Episcopacy  Melrose  was  in  the  diocese  of 
Glasgow.  In  that  year  it  was  transferred 
to  Edinbargh.  On  the  petition  of  trustees 
feudally  vested  in  an  Episcopal  Church  at 
Melrose,  one  of  them  being  ex  offvcio  the  bishop 
of  Glasgow,  the  Court  authorised  the  trustees 
to  dispone  the  property  so  that  for  the  bishop 
of  Glasgow  there  should  be  substituted  the 
bishop  of  Edinburgh  and  his  successors  in 
office.  Harrvton,  1893,  20  R  827 ;  30  S.  L.  R. 
737  ;  1  S.  L.  T.  87. 

213.  Title  —  Trufltee  —  Defect  —  Nobile 
officimn. — A  trustee  was  appointed  to  wind 
up  the  affairs  of  a  society  incorporated  under 
the  Buildings  Societies  Act,  1874.  His  powers 
included  a  power  to  sell  heritage.  He  sold 
heritage  without  having  completed  a  title, 
and  applied  by  petition  to  the  Court  for 
authority  to  execute  and  deliver  feudal  dis- 
positions. The  Court  refused  the  petition  as 
incompetent.  (Jampbell,  Petitioner,  1890,  18 
R  149;  28S.  L.  R  147. 

214.  Title— Sanatter—BemovaL— Decree 
of  removal  of  squatter  pronounced.  Johnston 
V.  Fairfoarl,  1901  (0.  H.),  8  S.  L.  T.  480. 

215.  Title-— 8<inatter-*-Pos8e8sion— Toler- 
ance.— Held  that  one  man  had  not  acquired 
a  right  to  rest  the  one  end  of  a  bridge  on  the 
land  of  another,  because  he  had  been  allowed 
to  do  so  for  thirty  years.  Winans  v.  Lord 
Tweed-month,  1888,  15  B.  540;  25  S.  L.  R  405. 

216.  Title— Licence  to  use  for  Special 
Pnrpose  —  Failnre  of  Purpose  —  Cost  of 
Buildings  erected  on  Land.— In  1836  the 
Magistrates  of  Glasgow  resolved  to  allocate 
to  the  kirk-session  of  St.  James'  parish  a 
piece  of  ground  for  the  erection  of  a  school- 
house  to  be  used  as  a  parochial  school.  No 
formal  title  to  the  ground  was  given.  A 
schoolhouse  was  erected  and  used  till  1895, 
when,  being  superseded  by  the  School  Boards 
it  passed  to  the  private  uses  of  the  kirk- 
session.  Held  that  in  1901  the  Glasgow 
Magistrates  were  entitled  to  resume  posses- 
sion of  the  ground  without  pa3ang  compen- 
sation for  the  value  of  the  buildings  on  it. 
Glasgow  Corpn.  v.  /*arker  and  Others,  1902 
(O.  H.),  9  S.  L.  T.  347. 

217.  Title— Burgage— Writs  by  Progress 
— Original  Grant  not  produced— Adverse 
Possession  by  Burgh. — In  a  dispute  between 
a  burgh  and  a  person  claiming  to  hold  lands 
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burgage,  the  latter  produced  as  his  title  two 
writs  by  progress,  that  is  to  say,  (1)  an  instru- 
ment of  resignation  and  sasine  in  favour  of 
an  author  dated  1797,  and  an  instrument  of 
cognition  and  sasine  dated  1857.  The  burgh 
failed  to  show  either  that  these  writs  were 
at  variance  with  the  original  grant,  or  that 
they  had  enjoyed  exclusive  adverse  possession 
of  the  lands.  Held  that  the  title  of  the  vassal 
was  good.  Lockhart  v.  North  Berwick  Magis,, 
1902,  5  F.  136 ;  40  S.  L.  R.  106  ;  10  S.  L.  T.  382. 

218.  Title  —  Badical  Bight  —  Ez  flEune 
Absolute  Disposition  in  Security— Injury 
to  Property.  —  Where  property  has  been 
conveyed  ex  facie  absolutely,  but  de  facio  in 
security,  the  radical  right  remains  in  the 
disponer,  and  keeps  him  in  titulo  to  pursue 
actions  necessary  for  the  preservation  of  his 
property.  M* Bride  v.  Caledonian  Rly,  Coy., 
1894,  21  R  620;  31  S.  L.  R  497;  1  S.  L.  T. 
559. 

219.  Title-Deeds  —  Service  of  Heirs  — 
Action  for  Exhibition.— A  person  who  had 
been  served  nearest  and  lawful  heir  of  line 
in  general  of  his  great-grandfather  brought 
an  action  for  exhibition  of  a  crown  charter  of 
resignation  of  certain  lands  which  had  not 
vested  in  his  great-grandfather,  in  order  to 
consider  whether  he  should  enter  as  heir  to 
the  great-grandfather.  Held  that  the  pur- 
suer had  no  title.  Fulton  v.  Earl  of  Eglinton, 
1878,  5  B.  752 ;  15  S.  L.  K.  433. 

220.  Title-Deeds  —  Bight  to  Demand  — 
Accessories  —  Sale  of  Heritage— Assigna- 
tion of  Writs— Liventory— Titles  to  Land 
Act,  1868,  sec.  8.— In  1892  P.  obtained  a 
conveyance  of  heritable  property,  in  terms 
of  a  disposition  which  contained  a  clause: 
''  And  I  assign  the  writs,  and  have  delivered 
the  same  herewith,  conform  to  inventory." 
P.  accepted  delivery  of  the  specified  writs, 
which  formed  a  complete  prescriptive  pro- 
gress. In  1897  P.  learned  that  there  were 
in  the  possession  of  H.  a  number  of  old  writs 
which  at  one  time  formed  part  of  the  proper 
titles  of  the  estate.  He  raised  an  action  for 
delivery  of  them  as  accessories  of  the  estate 
and  of  importance  to  him.  Held  that  P.'s 
right  was  limited  to  the  writs  mentioned  in 
the  inventory.  Porteous  v.  Henderson,  1898, 
25  R.  563 ;  35  S.  L.  R  465 ;  5  S.  L.  T.  322. 

221.  Statutory  Powers  —  Operations  on 
Property— Besulting  Danger  to  Public- 
Effect  on  Liability  of  Owner.— A  person 
who  is  primarily  liable  to  the  public  for  the 
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condition  of  property  is  relieved  of  responsi- 
bility for  damages  resulting  from  the  inter- 
ference with  his  property  of  one  {e.g,  a  railway 
company)  acting  with  compulsory  powers. 
[See  Negligence.']  DunUyp  v.  Maxton^  1899, 
1  F.  27 ;  36  S.  L.  R.  24  ;  6  S.  L.  T.  176. 

222.  Statutory  Powers  —  Land  Taken— 
Price  Postponed— Heritable  or  Moveable 
—Personal  Debt— <}eneral  Tnmpike  Act, 
1830. — In  1838  road  trustees  acquired  by 
virtue  of  statutory  powers  part  of  an  estate, 
the  proprietor  allowing  the  price  to  stand 
over  as  a  postponed  debt.  After  the  pro- 
prietor's death  in  1845,  the  estate  was  sold, 
and  the  part  referred  to  was  not  excepted 
from  the  warrandice.  The  purchasers  in 
1878  raised  an  action  for  the  price  as  payable 
to  them,  the  late  proprietor's  trustees  claim- 
ing it  as  due  to  them.  Held  that  the  road 
trustees  had  acquired  a  statutory  right  to 
the  ground  before  the  proprietor's  death,  and 
that  the  price  was  a  personal  debt  by  them 
to  him.  Kdvinside  Estate  Coy.  v.  Donaldson^s 
Trs,,  ct-c,  1879,  6  R  995 ;  16  S.  L.  R  697. 

223.  XJdal  Tenure  in  Shetland  —  Fore- 
shore.— The  Grown  exercises  right  of  sove- 
reignty, but  not  rights  of  feudal  property  in 
Shetland.  So  one  may  show  a  good  title  to 
property  in  the  foreshore  in  Shetland  without 
reference  to  any  Crown  charter.  Smith  v. 
Lerwick  Harbour  Trs.,  1903,  6  F.  680;  40 
S.  L.  R.  562 ;  10  S.  L.  T.  742. 

224.  Warrandice  —  Disposition  —  Unre- 
corded Feu-Disposition. — An  exception  in 
a  clause  of  warrandice  in  a  feu-disposition  of 
''all  feu-rights  granted  by  the  disponer  or 
his  predecessors  "  means  feu-rights  completed 
by  inf ef  tment.  Ceres  School  Board  v.  M^Farlane, 
1895,  23  R  279 ;  33  S.  L.  R  158 ;  3  S.  L.  T. 
198. 

225.  Warrandice  — Conveyance  of  Pro- 
perty or  of  Olaim  ?— Minute  of  Agreement. 
— In  fulfilment  of  a  minute  of  agreement  of 
sale  of  certain  subjects,  the  seller  granted 
a  disposition  of  part  of  the  subjects  with  all 
right,  title  and  interest  he  had  therein,  under 
the  burden  of  conditions  mentioned  in  an 
Act  of  Council  of  the  Lord  Provost  and 
Magistrates,  ''the  disponers  being  to  stand 
in  his  place,''  and  the  disposition  contained  a 
clause  of  absolute  warrandice.  The  magis- 
trates refused  to  grant  a  charter,  and  it 
turned  out  that  the  seller  had  no  feudal  title 
to  that  part  of  the  subjects.  Held  that  the 
seller  had   neither  disponed  nor  warranted 


that  part  of  the  subjects  to  the  seller. 
Observations  on  technicalities  of  conveyancing 
in  considering  a  claim  of  damages  for  breach 
of  warrandice.  Leith  Heritages  Coy.  v.  Edin- 
burgh and  Leith  Glass  Coy.,  1876,  3  R.  789  ;  13 
S.  L.  R.  614. 

226.  Warrandice— Glause-Qualiflcation. 
— The  seller  of  lands  acquired  by  a  railway 
company  under  its  Act  held  entitled  to  qualify 
his  clause  of  warrandice  by  making  it  "  sub- 
ject to  the  provisions  of  "  the  Company's  Act. 
iV.  B.  Ely.  Coy.  v.  Edinburgh  Magis.,  1893,  20 
R.  725  ;  30  S.  L.  R.  649  ;  1  S.  L.  T.  28. 

227.  Warrandice— Secret  Trust.- A.  and 
B.  were  inf  eft  in  the  lands  of  X,  but  their 
title  was  qualified  by  a  secret  trust  in  favour 
of  C.  They  sold  the  subjects  and  tendered 
a  disposition  by  ''C.  with  the  consent  and 
concurrence  of  A.  and  B."  This  the  buyer 
was  willing  to  accept.  In  a  question  as  to 
the  clause  of  warrandice — held  that  A.  and  B. 
must  grant  absolute  warrandice.  Macketizie 
and  Others  v.  Neill,  1899  (O.  H.),  37  S.  L.  R. 
666. 

228.  Warrandice  — Indemnity— Eviction 
—Partial  Eviction.— For  a  breach  of  warran- 
dice a  purchaser  sues  upon  the  contract  for 
indemnification.  If  he  have  been  wholly 
evicted,  for  the  whole  present  value  of  the 
subjects ;  if  partially  evicted,  for  something 
less.  Welsh  v.  Russell,  1894,  21  R.  769;  31 
S.  L.  R  611  ;  1  S.  L.  T.  594. 

229.  Warrandice— Resale— Title  to  Sue. 
— Has  the  purchaser  of  property  who  has 
resold  it  any  title  to  sue  the  original  vendor 
on  the  clause  of  warrandice  contained  in  the 
original  contract  of  sale  ?  Christie  v.  Cameroti, 
1898,  25  R.  824 ;  35  S.  L.  R.  602. 

230.  Warrandice  —  Casualty  of  Com- 
position.— Held  that  a  clause  of  warrandice 
in  the  usual  terms  did  not  give  a  purchaser 
who  had  bought  an  estate  on  the  understand- 
ing that  it  was  held  of  the  Crown  recourse 
against  the  seller  for  the  amount  of  the  com- 
position paid  by  them  to  a  mid-superior  of 
whom  the  lands  turned  out  to  be  held,  as 
there  had  been  no  eviction.  Browrdie  v. 
Miller,  1880,  7  R.  (H.  L.)  66;  17  S.  L.  R. 
805. 

231.  Canal  —  Rights  of  Adjoining  Pro- 
prietors —  Interference  with.  —  See  Lidger- 
wood  V.  Lanarkshire  and  Dumbartonshire  Rly. 
Coy.,  1903  (O.  H.),  11  S.  L.  T.  55. 
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232.  Harbonr  — -  Grant  of  —  Ck>ntmuous 
Quay  Wall— Bight  of  Harbour  Trustees  to 
Maint>ain.  —  Statutory  harbour  trustees  held 
entitled,  by  virtue  of  ancient  grant  and  local 
Acts,  to  maintain  an  unbroken  quay  wall 
along  a  harbour.  Ayr  Harbour  Trs,  v.  Weir^ 
1876,  4  R.  79  ;  14  S.  L.  R.  43. 

233.  River  Banks— Navigation  Trustees 
—  Right  to  take  Sand.  —  Held  that  river 
trustees  empowered  by  statute  to  improve 
the  navigation  of  a  tidal  river  were  not 
entitled  to  give  shipmasters  power  to  ballast 
their  ships  with  sand  taken  from  the  banks. 
Carswtll  v.  Nith  NavigcUion  Trs.,  1878,  6  R. 
60 ;  16  S.  L.  R.  15. 

234.  "Property"— Spes  successionis.— A 
apes  iuccewimiis  held  not  to  be  "  property "  in 
the  sense  of  a  marriage-contract.  Wyllie's 
Trs,  V.  B&yd,  1891,  18  R.  1121  ;  28  S.  L.  R. 
865. 

235.  Use- Exclusive  Use— Modification 
of  Bights  by  oral  Agreement— Bel  inter- 
ventns — Eviction. — A  proprietor  allowed  his 
neighbour  to  erect  substantial  buildings  upon 
his  ground  in  return  for  a  lane  to  be  opened 
upon  the  neighbour's  lands  for  access  by  the 
first  proprietor.  There  was  no  writing  on  the 
subject.  Forty  years  afterwards  a  dispute 
arose  as  to  the  extent  of  use  to  be  made  of 
the  lane.  The  proprietor  of  the  built-on 
ground  brought  an  action  against  the  owner 
of  the  buildings  for  their  removal.  The 
Court  dismisied  the  action.  Dobte  v.  Hyslop 
and  Others,  1903,  11  8.  L.  T.  144. 

236.  Theatre  —  Letters  Patent  —  Patri- 
monial Bight. — A  licence  under  Royal  letters 
patent  is  not  a  right  of  property  separable 
from  a  theatre,  and  the  licensee  has  no  title 
to  interdict  bondholders  who  have  entered 
into  possession  under  a  bond  which  conveyed 
the  theatre  with  *'the  privileges  thereof" 
from  running  the  theatre.  YuiUe  v.  Rush- 
bury,  1888,  15  R.  828 ;  26  S.  L.  R  603. 


PUBLIC  AUTHORITIES  PBOTEOTION 

1.  Public  Authority— Day  Trespass  Act 
— ^Malicious  Prosecution— Defective  Libel- 
ling of  Title— Limitation  of  Action.— The 
complainer  in  a  complaint  under  the  Day 
Trespass  Act  which  was  brought  under  the 
Summary  Procedure  Act,  libelled  his  title  as 
tenant  of  B,  and  did  not  set  forth  that  he 


was  tenant  of  the  shootings  as  well.  In  an 
action  of  damages  raised  against  him  for  mali- 
cious prosecution,  Iield  that,  having  in  fact  a 
good  title  to  prosecute,  he  was  entitled  to 
plead  the  protecting  clauses  of  the  Day  Tres- 
pass Act  and  of  the  Summary  Procedure  Act, 
and  action  dismissed  as  not  having  been  raised 
within  the  statutory  period.  Ferguson  v. 
M*Nah,  1885,  12  R.  1083  ;  22  S.  L.  R.  717. 

2.  Public  Authority— Poor  Law  Amend- 
ment Act,  1845  —  Lunatic  —  Action  of 
Damages  for  Injuries  by  —  Competency. 
— Held  that  section  86  of  the  Poor  Law 
Amendment  Act,  1845,  limiting  the  time  and 
manner  of  raising  actions  "on  account  of 
anything  done  in  the  execution  of  this  Act " 
applied  to  an  action  of  damages  against  a 
parochial  board  for  injuries  caused  by  a 
pauper  lunatic  under  their  charge.  M^Coll 
V.  Baptie  and  Benttie,  1882,  9  R.  470;  19 
S.  L.  R.  372. 

3.  Public  Authorities  Protection  Act, 
1893,  sec.  1. — The  Public  Authorities  Pro- 
tection Act,  1893,  sec.  1  (a),  provides  that  an 
action  raised  against  "  any  person  for  any  act 
done  in  pursuance  or  execution  or  intended 
execution  ...  of  any  public  duty  or  authority'' 
shall  not  lie  unless  raised  within  six  months 
of  the  alleged  wrong.  Held  that  the  Act  did 
not  bar  an  action  raised  by  a  person  against 
two  constables  for  damages  for  slander,  on 
averments  that  the  constables  had  knowingly 
and  maliciously  made  a  false  charge  against 
him.  M'Teman  v.  Bennett,  1898,  1  F.  333;  36 
S.  L.  R.  239;  6  S.  L.  T.  122. 

4.  Public  Authorities  Protection  Act, 
1893,  sec.  1  (6). — A  public  authority,  found 
entitled  to  the  benefit  of  the  Act,  awarded 
expenses  as  between  agent  and  client,  although 
the  Act  had  been  pleaded  for  the  first  time  by 
way  of  amendment  after  the  record  had  been 
closed.  Christie  v.  Glasgow  Corpn.,  1899,  3(J 
S.  L.  R.  694 ;  7  S.  L.  T.  27. 

5.  Public  Authorities  Protection  Act, 
1893  —  Expenses  as  between  Agent  and 
Client. — Held  that  the  Act  did  not  apply  to 
an  action  between  a  county  council  and  a 
gentleman  who  raised  an  action  against  it  for 
the  reduction  of  the  election  of  a  councillor. 
Stirling  v.  Stirling  C\  C,  1900  (0.  H.),  7 
S.  L.  T.  351 ;  nor  to  an  action  between 
trustees  on  a  public  trust  and  vassals  who 
claimed  repayment  of  sums  overpaid  by  the 
latter.  Edinburgh  Magis.  v.  HerioVs  Trust, 
1900  (0.  fl.),  7  S.  L.  T.  371. 
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6.  Public  Authorities  Protection  Act,  1893 
— Commencement  of  Action— Litigiosity— 
Poor's  Roll. — Opinion  by  Lord  Low  that  an 
action  does  not  commence  so  as  to  stop  the 
running  of  the  time  limit  under  the  Public 
Authorities  Protection  Act,  1893,  by  reason 
that  the  intending  pursuer  takes  steps  to 
get  upon  the  poor's  roll  within  the  six  months 
allowed  by  the  statute.  M^Teman  v.  Bennett, 
1898,  1  F.  333:  36  S.  L.  R.  239 ;  6  S.  L.  T. 
122. 

7.  Public  Authorities  Protection  Act, 
1893,  sec.  1 — Scope  of. — Actions  for  damages 
founded  on  the  fault  of  public  bodies  in  con- 
nection with  commercial  enterprises  carried 
on  under  statutory  authority  fall  within  the 
scope  of  the  Act.  Spittal  v.  Glasgow  Corpn.f 
1904,  6  F.  828 ;  41  S.  L.  R.  629;  12  S.  L.  T. 
161. 

8.  Public  Authorities  Protection  Act, 
1893— Who  entitled  to  Bene^t.^Question : 
Whether  private  persons  who  are  under  a 
statutory  obligation  (here  the  repair  of  a 
public  footway)  are  entitled  to  the  benefit  of 
the  Act?  Christie  v.  Glasgow  Corpn.,  1899, 
36  S.  L.  R.  694 ;  7  S.  L.  T.  27. 

9.  Public  Authorities  Protection  Act, 
1893,  sec.  1  —  Time  —  "  Oontinuance  of 
Injury  or  Damage." — The  pursuer  of  an 
action  against  a  public  body  for  damages 
sustained  through  their  negligence,  did  not 
serve  his  summons  till  more  than  six 
months  had  elapsed  since  he  received  his 
injuries.  He  averred  that  for  more  than  six 
months  after  the  accident  it  was  impossible 
to  tell  the  effects  of  the  injury.  He  main- 
tained that  this  was  a  "continuance  of  the 
injury  or  damage"  in  the  sense  of  the  Act. 
Held  that  this  was  not  "continuance  of  the 
injury,''  and  that  the  Act  applied.  Spittal  v 
Glasffow  Corpn.,  1904,  6  F.  828 ;  41  S.  L.  R. 
629 ;  12  S.  L.  T.  161. 

10.  Public  Authorities  Protection  Act, 
1893 — Rate  GoUectinir* — Acts  done  by  civic 
officials  for  the  collection  of  rates  done  in 
pursuance  of  public  duty  are  protected  by 
the  Act.  M^Fadzean  v.  Glasgow  Corpn,,  1903, 
40  S.  L.  R.  339 ;  10  S.  L.  T.  580. 

11.  Public  Authorities  Protection  Act, 
1893  —  Reformatory  Directors  —  Perform- 
ance of  Statutory  Authority  —  Reforma- 
tory Schools  Act  (29  &  30  Vict.  c.  117).— 
A  boy  was  detained  in  a  reformatory  in  virtue 
of  a  conviction  obtained  against  him  in  a 


Police  Court,  and  while  working  at  a  circular 
saw  in  the  reformatory  he  met  with  an 
accident.  Two  and  a  half  years  after  the 
date  of  the  accident  he  raised  an  action  of 
damages  against  the  managers  of  the  re- 
formatory. Held  that  the  defenders  were 
public  authorities  and  that  the  action  waa 
excluded.  Connolly  v.  The  Managers  of  Stran- 
raer Reformatory,  1904  (0.  H.),  11  S.  L.  T.  638. 

12.  Public  Authorities  Protection  Act, 
1893,  sec.  3— Action  for  Breach  of  Duties 
under  Public  Health  Act,  1897.— An  action 
was  brought  against  a  county  council  for 
damages  for  fault  arising  in  course  of  their 
carrying  out  the  provisions  of  the  PubUc 
Health  Act,  1897.  That  Act  contains  special 
provisions  as  to  the  liability  of  the  authorities 
and  the  time  within  which  an  action  must  be 
brought.  Held  that  the  Public  Authorities 
Protection  Act,  1893,  did  not  apply.  Gilillan. 
V.  Lanark  C.  C,  1902  (0.  H.),  9  S.  L.  T.  432. 

13.  Public  Authorities— Public  Health 
Act,  1867,  sec.  118— Ultra  vires.— The  above 
section  held  not  to  exclude  an  action  against 
Public  Health  Authorities  for  damages  for  an 
act  done  in  excess  of  their  powers.  Edwards' 
V.  Kinloss  P.  B.J  1891,  18  R.  867 ;  t%  S.  L.  R. 
669. 

14.  Public  Authority  — Statutory  Pro- 
tection—Ultra vires— Public  Healtii  Act» 
1867,  sec.  118. — Statutory  protection  against 
liability  for  loss  resulting  to  individuals  from 
the  negligent  performance  of  their  duties  by 
public  authorities,  does  not  extend  to  acts 
performed  irregularly  and  in  excess  of  their 
powers.  So  htld  where  public  health  autho- 
rities had  removed  a  child  from  her  father's 
house  without  a  warrant.  Mitchell  v.  Ahefr- 
deen  Magis.,  1893,  20  R.  253  ;  30  S.  L.  R.  351. 

15.  Public  Authority  —  Public  Health 
Act,  1897,  sec.  166— Accident  to  Child  ia 
Hospital— Child  taken  without  Warrant- 
Time  Limit  for  raisinir  Action.— Sec.  116  of 
the  Public  Health  Act  fixes  two  months  as 
the  time  within  which  an  action  against  the 
authorities  for  wrong  must  be  brought.  Held 
that  the  section  did  not  apply  where  the 
authorities  had  removed  a  child  to  hospital 
(where  it  was  injured)  without  warrant  and 
without  the  parent's  consent.  Gilillan  v. 
Lanark  C.  C,  1902  (O.  H.),  9  S.  L.  T.  432 ;  10 
S.  L.  T»  274. 

16.  Public  Authority  —  Limitation  of 
Time  for  bringing  Action— Public  Health 
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Act,  1897,  sec.  166.— Section  166  of  the 
Public  Health  Act,  1897,  /leld  to  exclude  an 
action  brought  against  the  local  authorities 
by  the  father  of  a  child  who  had  been  injured 
in  a  fever  hospital  through  the  negligence 
of  a  hospital  servant,  the  action  not  having 
been  commenced  within  two  months  of  the 
date  of  the  accident.  Duncan  v.  Hamilton 
Magis.,  1902,  5  F.  160;  40  S.  L.  R.  140;  10 
a  L.  T.  386. 

17.  Public  Authority— Protection— Public 
Health  Act^  1867,  sees.  42,  118.— Public 
authorities  are  only  entitled  to  plead  statu- 
tory exemption  from  liability  for  damages  for 
irregularities  committed  by  their  officers  if 
the  provisions  of  the  statute  have  been  rigidly 
observed.  So  held^  where  public  health  autho- 
rities had  removed  a  sick  child  without  first 
obtaining  a  warrant  from  a  magistrate,  but 
with  the  father's  consent,  that  the  father  was 
entitled  to  sue  them  for  damages  for  negli- 
gence. StUherland  v.  Aberdeen  Magis.,  1894, 
22  R.  95  ;  32  S.  L.  R.  81 ;  2  S.  L.  T.  317. 

18.  Public  Authority  —  Limitation  of 
Action — Summary  Procedure  Act^  1864, 
Bee  35. — A  complaint  is  none  the  less  brought 
under  the  Summary  Procedure  Act  because 
it  concludes  for  an  incompetent  penalty. 
Accordingly  where  a  person  had  sustained 
damage  through  irregularity  in  such  pro- 
cedure, hM  that  he  was  barred  from  raising 
any  action  after  the  expiry  of  two  months 
<435  Summary  Procedare  Act,  1864).  Hast- 
ings V.  Henderson,  1890, 17  R.  1130 ;  27  S.  L.  R. 
S74, 


PUBUO  HEALTH 

1.  Buildings— Dwelling-houses  or  Build- 
ings—Bye-laws  made  under  Authority  of 
aec.  181  of  Public  Health  Act,  1897.— 
Glasgow  and  S.-iV,  Rly.  Coy,  v.  Renfrew  C,  C, 
1900  (O.  H.),  8  S.  L.  T.  12. 

2.  Ck>ntagious  Diseases  (Animals)  Act, 
1878-1886  —  Animals  Order,  1886  —  ''Per- 
mitting" the  Removal  of  Cattle  without 
Declaration.  —  Held  that  a  man  who  sold 
cattle  to  a  dealer,  who  removed  them  without 
having  obtained  a  declaration  of  health,  as 
required  by  the  local  authority,  had  not 
contravened  the  Act  or  Order.  Dunlop  v. 
jreir,  1888  (J.),  16  R.  14  ;  26  S.  L.  R.  93. 

3.  Contagious  Diseases  (Animals)  Act, 
1878,  sec.  30  (7)— Animals  Order,  1886,  sec. 


179 — Compensation  for  Slaughtered  Ani- 
mals.— Where  compensation  for  slaughtered 
animals  is  denied  an  owner  because,  in  respect 
of  these  animals,  he  has  been  guilty  of  an 
offence,  the  local  authority  should  specially 
find  and  minute  that  an  offence  has  been 
committed.  It  is  not  necessary  that  the 
offence  should  have  led  to  the  outbreak  of 
disease  in  order  to  justify  a  refusal  to  com- 
pensate. Colder  v.  Linlithgow  Local  AuthoHty, 
1890,  18  R.  48 ;  28  S.  L.  R  65. 

4.  Contagious  Diseases  (Animals)  Act, 
1878,  sec.  61— Moving  ATiima.ls  without 
Licence— "LawM  Excuse."- It  was  held 
a  good  excuse  for  moving  cattle  without  a 
licence  required  by  a  regulation  of  the  local 
authority  that  the  local  inspector,  when  con- 
sulted, had  told  the  owner  that  a  licence  was 
unnecessary.  Roberts  v.  Inverness  Local  Autho- 
rity, 1889  (J.),  17  R.  19  ;  27  S.  L.  R,  198. 

5.  Diseases  of  Animals  —  Animals  by 
Sea  —  Diseases  of  Animals  Act>  1894, 
sec.  52. — It  is  a  regulation  of  the  Board 
of  Agriculture  that  animals  in  transit  on  any 
vessel  shall  be  carried  in  pens  provided  with 
battens  or  other  proper  foothold.  The  mate 
of  the  Orcadia  took  sheep  aboard,  and  stowed 
them  in  the  aft-hold  where  the  deck  was 
sprinkled  with  sawdust,  but  there  were  no 
battens  as  in  other  parts  of  the  ship.  The 
mate  took  this  step  because  the  sheep  had 
been  standing  out  in  the  rain  all  night,  and 
he  wished  them  to  rest,  and  was  of  opinion 
that  battens  would  interfere  with  their  com- 
fort if  they  lay  down.  Held  that  the  owners 
of  the  Orcadia  had  contravened  the  regula- 
tion, and  had  failed  to  establish  a  lawful 
excuse  within  the  meaning  of  the  Act.  How- 
man  V.  Orkney  Steam  Kavigation  Coy,,  1899 

(J.),  1  F.  55 ;  36  S.  L.  R.  325. 

6.  Diseases  of  Animals  Act,  1894,  sec.  52 
—Contravention  —Excuse—  Ship— Captain. 
— There  are  current  in  Shetland,  with  statu- 
tory authority,  regulations  for  the  landing  of 
animals  upon  the  island.  They  include  an 
order  that  no  pony  shall  be  put  ashore  with- 
out a  certificate  of  its  good  health.  Ten 
ponies  improperly  certified  were  discharged 
from  the  St.  Nicholas.  Held  that  the  captain 
of  the  ship  was  the  person  who  must  be 
charged  with  the  contravention,  although  he 
had  not  personally  superintended  the  loading 
of  the  vessel.  It  was  suggested  in  his  excuse 
(1)  that  he  did  not  know  that  the  ponies  were 
on  board,  (2)  that  he  had  reason  to  believe 
that  the  certificates  were  in  order ;  but,  as  the 
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captain  did  not  offer  himself  in  evidence  on 
this  point,  the  Court  found  that  he  had  not 
discharged  the  onus  laid  on  him  by  sec.  52  of 
the  Diseases  of  Animals  Acts,  1894.  Hoioman 
V.  Angus,  1897  (J.),  2  A  369;  25  R.  8;  35 
S.  L.  R.  29;  5  S.  L.  T.  151. 

7.  Diseases  of  Animals  Act,  1894,  sec.  4 
(1)  (b)— Anthrax  Order,  1899,  sec.  16.— See 
Clarke  v.  fVood,  1900  (J.),  2  F.  62  ;  37  S.  L.  R. 
929  ;  8  S.  L.  T.  148. 

8.  Hospital — Approval  of  Local  Govern- 
ment Board— Public  Health  (Scotland)  Act, 
1867,  sec.  39— Local  Qovemment  (Scotland) 
Act,  1894,  sec.  3— Burgh.— The  magistrates 
of  Edinburgh  petitioned  the  Dean  of  Guild  of 
Leith  for  warrant  to  erect  a  temporary  hos- 
pital within  his  jurisdiction.  They  produced 
the  approval  of  the  Local  Government  Board, 
which  was  in  these  terms  :  ''(1)  Approved  for 
three  years;  (2)  for  cholera  cases  only;  (3) 
drains  to  be  used  for  non-infected  matter 
only;  (4)  all  infected  matter  to  be  disposed 
of  by  incineration.  The  Board  approve  of  the 
plans,  subject  to  provision  being  made  for  the 
proper  disinfection  of  clothing."  Held  that 
this  was  a  valid  approval,  imder  sec.  39  of 
Public  Health  Act,  1867.  Magistrates  of  Edin- 
burgh V.  Magistrates  of  Leith,  1896,  23  R.  383; 
33  S.  L.  R.  285 ;  3  S.  L.  T.  228. 

9.  Hospital  —  Burgh  —  Public  Health 
(Scotland)  Act,  1867,  sec.  39— Public  Health 
Amendment  (Scotland)  Act,  1890  (53  &  54 
Vict.  c.  20),  sec.  1—'' Within  a  Oonvenient 
Distance." — By  sec.  l,  Public  Health  Amend- 
ment Act,  1890,  as  amending  sec.  39  of  the 
Act  of  1867,  it  is  provided  that  a  local 
authority  may  erect  a  hospital  within  its 
own  district,  **  or  within  a  convenient  distance 
of  such  district."  Held  that  a  local  authority 
may  erect  a  hospital  within  the  district  of 
a  neighbouring  burgh.  Magistrates  of  Edin- 
burgh v.  Magistrates  of  Leith,  1896,  33  R.  383; 
33  S.  L.  R.  285  ;  3  S.  L.  T.  228. 

10.  Hospital  —  Parish  —  Burgh  —  Joint 
Hospital— Parochial  Board— Local  Qovem- 
ment Act,  1889. — A  town  council  and  a 
parochial  board  built  a  hospital,  and  each  of 
these  bodies  was  entitled  to  use  one-half  the 
beds  for  persons  from  their  respective  dis- 
tricts. The  rights  of  the  parochial  board 
were  transferred  in  1889  to  the  district  com- 
mittee of  the  county  council,  the  area  of 
whose  jurisdiction  extended  beyond  that  of 
the  parochial  board.  Held  that  their  right  to 
use  the  hospital  was  not  increased,  and  that 


they  might  send  patients,  only  from  the 
original  area  of  the  parochial  board.  Lanark 
T.  a  V.  Lanark  C,  C,  1895,  33  S.  L.  R.  148; 
3  S.  L.  T.  185. 

11.  Hospital  —  Infection  —  Failure  of 
County  Council  to  provide  Hospital— Com- 
pensation to  Householder  Removed  from 
House. — A  member  of  a  household  in  Argyll 
took  smallpox.  No  suitable  place  for  his 
reception  could  be  found,  and,  on  the  instruc- 
tions of  the  medical  officer  of  health,  the 
family  removed  to  a  neighbouring  house. 
Held  that  if  the  householder  had  a  claim  for 
damages  against  the  public  health  authori- 
ties, it  was  one  at  common  law  and  not  under 
the  164th  section  of  the  Public  Health  Act, 
1897,  which  provides  for  the  appointment  of 
arbiters.  Argyll  C.  G.  v.  Mackay  and  Another, 
1902  (O.  H.),  9  S.  L.  T.  484. 

12.  Infection— Duty  of  County  Council 
to  Provide  Medical  Attendance. — Opinion 
by  Ld.  Kyllachy,  that  it  is  not  to  be  assumed 
that  there  is  a  duty  upon  the  local  public 
health  authority  to  supply  medical  attend- 
ance whenever  there  is  an  outbreak  of 
epidemic  disease.  Keddie  v.  Linlitlujow  C.  C,^ 
1897  (O.  H.),  5  S.  L.  T.  48. 

13.  Infection  —  Milk  —  Power  of  Local 
Authority  to  Lay  Embargo — Public  Health. 
Act,  1867,  sec.  116— Contagious  Diseases 
Act,  1878. — Oi'inion  by  Ld.  Kyllachy  that 
local  authorities  had  no  power  to  prevent  the 
introduction  into  a  burgh  of  milk  from  a  farm 
where  they  believed  that  there  were  cases  of 
infectious  disease.  Kirkcaldy  Magidrates  v. 
Auchterlonie,  1898  (O.  H.),  5  S.  L.  T.  273. 

14.  Infection  —  Removal  of  Patients  — 
Spreading  Infection —Cab — Public  Health. 
Act,  1867,  sees.  48,  49.— Accused  conveyed 
an  infectious  patient  in  a  public  cab  to  the 
hospital.  He  was  convicted  of  an  offence 
under  the  Act  in  exposing  the  infectious 
person  without  taking  proper  precautions 
against  spreafling  the  infection.  At  the  trial 
the  prosecutor  did  not  prove  what  precau- 
tions should  have  been  taken.  The  Court 
quashed  the  conviction,  holding  the  prosecutor 
had  failed  to  discharge  an  onus  on  him  to 
prove  what  would  have  been  a  proper  pre- 
caution. Malloch  V.  Hunter^  1894  (J.),  21  R. 
22 ;  31  S.  L.  R.  332  ;  1  S.  L.  T.  466. 

15.  Infection  — Disinfecting— Compensa- 
tion-Damages—Public  Health  (Scotland) 
Act,  1867,  sees.  40,  116,  118.— The  duty  of 


1823 


PUBLIC  HEALTH— RAILWAY 


1824 


i'leansing  and  disinfecting  premises  in  which 
there  has  been  a  case  of  infectious  disease  is 
primarily  laid  on  the  occupier,  and  he  has 
no  claim  for  compensation  against  the  local 
authority  in  respect  of  any  damage  caused 
by  such  cleansing  and  disinfecting.  Commrs- 
tioners  of  Gourock  v.  Peiiney,  1893  (O.  H.), 
1  S.  L.  T.  353. 

16.  Lodging  -  house — Inspection— Bights 
of  Local  Authorities— Public  Health  Act, 
1867,  sec  68. — Lodging-house  keeper  fined 
for  refusing  to  allow  officers  of  the  local 
authority  to  inspeet  a  room  opening  off  one 
of  the  rooms  licensed  as  a  lodging-house. 
Gunn  V.  Cadenhewl,  1888  (J.),  15  R.  57  ;  25 
S.  L.  R.  480. 

17.  Slaughter-house— GkneraJ  Police  and 
Improvement  Act,  1862,  sec.  363.— There 
being  a  public  slaughter-house  in  Kirkcaldy, 
held  unlawful  for  a  Kirkcaldy  butcher  to  kill 
in  a  Dysart  slaughter-house.  Derrick  v.  Black, 
1889  (J.),  17  R.  9  ;  27  S.  L.  R.  192. 

18.  Slaughter-house  —  Licence  —  Horse — 
Burgh  Police  (Scotland)  Act^  1892,  sec.  285. 
— The  fact  that  on  several  occasions  of  emer- 
gency a  horse-slaughterer  has  permitted  the 
carcass  of  a  horse  to  lie  for  a  night  within  un- 
licensed premises  in  a  burgh  will  not  justify 
a  conviction  under  sec.  285  of  the  Burgh 
Police  (Scotland)  Act,  1892.  Simpson  v. 
Proctor,  1896  (J.),  2  A  63 ;  23  R.  22 ;  33  S.  L.  R. 

270 ;  3  S.  L.  T.  235. 

19.  Slaughter-house  —  Situation — Public 
Health  Act,  1897,  sec.  32— Burgh  Police 
Act,  1892,  sec.  284.  — Under  the  Public 
Health  Act,  1897,  sec.  32,  the  local  authorities 
of  a  county  district  may  licence  the  use  of 
premises  within  the  district  as  slaughter- 
houses. Under  the  Burgh  Police  Act,  1892, 
sec.  284,  burgh  authorities,  who  have  opened 
a  slaughter-house  within  burgh,  may  object 
to  any  other  slaughter-house  being  opened 
within  two  miles.  When  these  two  enact- 
ments come  into  conflict  the  latter  must  pre- 
vail. fVishaiD  Commrs.  v.  Cleland  Co-operative 
Society,  1899,  2  F.  58 ;  37  S.  L.  R.  46 ;  7  S.  L  T. 
192. 

20.  Slaughtering  Cattle— "Slaughterer" 
—Premises— Public  Health  Act,  1897,  sec. 
33(1). — ^*A  person  carrying  on  the  business 
of  a  slaughterer  of  cattle  (including  pigs)  .  .  . 
shall  not  use  any  premises  as  a  slaughter- 
house without  a  licence,  and,  if  he  does,  he 
shall  for  each  offence  be  liable  to  a  penalty 


not  exceeding  £5.''  Public  Health  Act,  1897, 
sec.  33  (11).  A  labourer  who  had  skill  in  slay- 
ing pigs  killed  two  for  their  owner  within 
the  owner's  garden.  Held  that  he  had  not 
'^carried  on  the  business  of  a  slaughterer 
by  using  premises  in  or  near  the  garden '' ; 
the  Court  being  of  opinion  that  (1)  he  was 
not  a  "slaughterer"  in  the  sense  of  the 
section,  (2)  ''  premises  **  means  premises  be- 
longing to  the  slaughterer.  Renfrew  C.  C  v. 
Andersmi,  1899  (J.),  1  F,  48  ;  36  S.  L.  R.  321 ; 
6  S.  L.  T.  294. 

21.  Vaccination  —  Failure  to  transmit 
Certificate. — Every  six  months  a  list  is  made 
up  of  persons  who  have  failed  to  transmit  to 
the  registrar  certificates  of  the  vaccination 
of  their  children.  On  the  appearance  of  such 
list  every  person  named  in  it  is  liable  to  pro- 
secution, it  being  no  defence  that  a  person 
so  named  was  named  in  the  preceding  list 
with  reference  to  the  same  failure,  and  that 
he  was  prosecuted  on  that  earlier  list.  Skene 
v.  Falconer,  1889  (J.),  16  R.  72;  26  S.  L.  R 
408. 
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Abandonment,  6,  50. 
Accommodation  Works,  2-5. 
Construction,  2-13. 
Dangerous  Operations,  7. 
Disused  Lands,  14. 
Fencing,  14,  16. 
Illegal  Preference,  19,  20. 
Joint  Line,  15. 
Lapse  of  Time,  10,  11. 
Level  Crossing,  10,  16,  41,  46. 
Maintenance  and  Repair,  11. 
"Meritorious"  Creditor,  50. 
"  Ordinary  "  Train,  34. 
Overcharge,  24. 
"Passenger"  Train,  35. 
Platform,  47. 
Private  Line,  16,  17. 
Private  Siding,  21,  22. 
Railway  Commissioners,  18-27. 
Rates,  18-25. 

Running  Powers,  26-31,  33. 
Station,  28,  32-35. 
Station-Master,  36. 
Statutes,  37-39. 
Statutory  Powers,  40-42. 
Stopping  Trains,  34,  35. 
Terminal  Charges,  22. 
Through  Rates,  25. 
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Thbough  Tbaffic,  43,  44. 
"  Tolls,"  46. 
Trespass,  46,  47. 
Tunnel,  48. 
Undertaking,  49, 50. 

1.  Agreement  —  Oonstruction  —  Agree- 
ment with  Landowner  "for  carrying  Goals 
to  8.  and  A." — An  agreement  between  a 
railway  company  and  a  landowner  through 
whose  lands  the  railway  passed,  contained  the 
following  provision  "  in  regard  the  coal "  be- 
longing to  the  landowner  :  '^  may  be  wrought 
by  him  or  his  heirs,  at  some  future  period 
they  shall  have  right  for  conveying  their 
coals  to  Saltcoats  and  Ardrossan,  to  use  the 
railway  crossing  at  the  south  end  of  Saltcoats 
upon  the  same  site  as  at  present,  and  to  have 
another  railway  crossing  from  south  to 
north."  In  an  action  arising  out  of  this  agree- 
ment, held  that  the  words,  *'  for  carrying  their 
coals  to  Saltcoats  and  Ardrossan,''  were  to 
be  construed  as  demonstrative  and  not  as 
taxative.  Cuninghame  v.  Glasgow  and  South 
Western  Rly.  Coy.,  1883,  10  R.  1173. 

2.  Gonstmction— Accommodation  Works 
—Arbitration— Owner  and  Occupier.— All 
disputes  arising  with  railway  companies,  and 
relating  to  lands  separately  owned  and  occu- 
pied, should  be  settled  as  between  company, 
owner,  and  occupier  by  arbitration.  Lanark- 
shire and  Dumbartonshire  Rly,  Coy,  v.  Main, 
1893,  21  R.  1018 ;  31  S.  L.  R.  239,  826 ;  1 
S.  L.  T.  383. 

3.  Oonstruction— Accommodation  Works 
—  Compensation  Boad— Interdict  — Rail- 
ways Clauses  Consolidation  (Scotland)  Act, 
1845,  sees.  16,  &c. — Under  Act  of  Parliament 
a  railway  company  acquired  lands  from  two 
neighbouring  proprietors,  and  on  part  of  the 
land  acquired  from  the  first  proposed  to  form 
an  accommodation  road  for  the  second.  On 
the  ground  of  interference  with  his  mineral 
access  to  the  railway,  the  first  proprietor 
sought  to  interdict  the  company  from  making 
the  road.  Held  that  no  relevant  case  for 
interdict  had  been  stated.  Caledonian  Rly. 
Coy.  V.  Gardiner,  1873,  1  R.  271 ;  11  S.  L.  R.  149. 

4.  Construction— Accommodation  Works 
— Obligation  to  Provide— Delay  in  so  doing 
-Resulting  Loss— Railways  Clauses  Con- 
solidation (Scotland)  Act,  1845,  sees.  46,  48, 
60. — Held  that  a  railway  company  which  had 
interfered  with  a  level  crossing  so  as  to  stop 
a  neighbouring  proprietor  from  making  the 
use  of  it  to  which  he  was  entitled,  and  had 


also  failed  timeously  to  provide  accommoda- 
tion works,  were  liable  at  common  law  in 
damages  for  the  resulting  loss.  Opinions  that 
they  were  not  liable  in  special  damages  under 
the  Railways  Clauses  Consolidation  Act,  184.5. 
Pollock  v.  N.  B.  Rly.,  1900,  37  S.  L.  R  881 ;  8 
S.  L.  T.  94. 

5.  Construction— Accommodation  Works 
—Railways  Glauses  Act,  1845,  sees.  61-63, 
120 — Interdict. — Under  the  powers  contained 
in  a  private  Act,  a  railway  company  con- 
structed certain  accommodation  works,  in- 
cluding a  culvert  and  pipe  to  carry  water 
under  an  embankment.  In  an  action  at  the 
instance  of  the  proprietor  of  adjoining  lands 
to  interdict  the  company  from  lengthening 
the  culvert,  held  that  no  action  lay  in  the 
Court  of  Session,  but  that  the  complainer's 
remedy  was  to  go  to  the  Sheriff  or  Justices 
under  the  provisions  of  sees.  61-63  of  the 
Railways  Clauses  Act,  1845.  Observed  that  the 
provisions  of  sec.  120  of  the  Railways  Clauses 
Act,  1845,  as  to  ''superfluous  ground"  were 
inapplicable  to  land  acquired  under  a  statute 
passed  nearly  twenty  years  before.  Jeffray  v. 
GaUdonian  Rly.  Cvy,  1895  (O.  H.),  2  S.  L.  T. 
473. 

6.  Construction  —  Compulsory  Acquisi- 
tion of  Land  —  Compensation  — Abandon- 
ment— New  Act. — The  promoters  of  a  railway 
company,  while  a  Bill  for  the  construction  of 
the  railway  was  before  Parliament,  entered 
into  an  agreement  with  the  proprietor  of  an 
island  in  an  estuary,  over  which  the  proposed 
railway  was  to  pass^  to  pay  him  a  certain  sum 
of  money  for  the  right  to  erect  piers  thereon. 
The  Bill  was  duly  passed  and  the  money  paid. 
Thereafter  the  company  obtained  a  new  Act 
authorising  a  deviation  of  the  line,  and  pro- 
viding that  they  should  abandon  the  construc- 
tion of  the  railway  authorised  by  the  former 
Act.  Under  the  new  Act  they  had  power  to 
take  such  land  as  they  might  require  for  the 
new  line.  The  company  then  took  the  whole 
island.  Held  that  the  rights  acquired  by  the 
company  under  the  first  Act  had  not  been 
extinguished  by  the  later  Act,  and  that  in 
estimating  the  compensation  payable  to  the 
proprietor,  the  amount  formerly  paid  was  to 
be  taken  into  account.  Dundiuf  Trustee  v. 
FoHh  Bridge  Rly.  Coy.,  1884,  12  R.  209;  22 
S.  L.  R.  160. 

7.  Oonstruction- Dangerous  Operations 
—Interdict— Railways  Clauses  Act,  1845, 

sec.  16. — Railway  companies  are  liable  to 
interdict  in  course  of  executing  dangerous 
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opeiations  for  the  construction  of  their  line, 
unless  they  show  that  they  are  using  all 
reasonable  precautions.  Gillespie  v.  Lucas  d: 
Aird,  1893,  20  R.  1036;  30  S.  L.  R.  843;  1 
S.  L.  T.  152. 

8.  Constraction  —  Interference  with 
Streets— ''Portions"  of  Streets  Closed  for 
Traffic— Glasgow  City  and  District  Railway 
Act,  1882,  sec.  Zd.—Held  that  under  sec.  39 
of  the  above  Act,  the  railway  company  was 
bound  to  restore  within  the  prescribed  time 
all  portions  of  streets  used  by  them,  although 
a  sufficient  space  was  left  for  the  passage  of 
traffic.  Glasgow  City  and  District  Rly.  Coy.  v. 
Magistrates  of  Glasgow^  <£rc.,  1884,  11  R.  1110; 
21  S.  L.  K.  754. 

9.  Construction  —  Interference  with 
Streets— Restoration— Penalty  for  Delay- 
Liability  at  Common  Law. — A  railway  com- 
pany which  had  power  to  open  up  streets  for 
the  construction  of  their  railway  were  bound 
under  penalty  to  restore  them  within  a  certain 
time.  Held  that  imposition  of  the  penalty 
did  not  prevent  any  person  injured  by  the 
delay  in  restoring  the  streets  from  raising  a 
common  law  action  for  damages  against  the 
company.  Clyde  v.  Ola^sgow  City  atid  District 
Rly,  C<yy.,  1885,  12  R.  1315 ;  22  S.  L.  R.  879. 

10.  Constraction  —  Lapse  of  Time  — 
Doubling  Line— Level  Crossing— Railways 
Clauses  Consolidation  Act,  1845,  sec.  16.— 
A  railway  company's  special  Act  incorporated 
the  Railways  Clauses  Consolidation  (Scotland) 
Act,  1845,  and  bound  the  company  to  complete 
its  works  within  five  years.  The  company 
laid  a  single  line,  including  a  level  crossing 
over  a  public  road.  More  than  five  years 
afterwards,  through  the  action  of  the  Board 
of  Trade,  it  became  necessary  for  the  company 
to  lay  a  double  line  across  the  road.  The 
road  trustees  objected,  on  the  ground  that 
the  company's  power  had  lapsed  because  they 
had  not  completed  the  works  within  five  years. 
Held  that,  in  terms  of  sec  16  of  the  Railways 
Clauses  Act,  1845,  the  company  were  entitled 
to  lay  the  double  line,  this  being  a  mere  sub- 
stitution within  the  meaning  of  the  section. 
C.  C.  of  Stirling  v.  N.  B,  Rly,  Coy,,  1896,  23  R 
929  ;  33  S.  L.  R.  469 ;  3  S.  L.  T.  323. 

11.  Construction  —  Lapse  of  Time  — 
''Maintenance  and  Repair"  —  Railways 
Clauses  Act,  1845,  sec.  16.— Sec.  16  of  the 
Railways  Clauses  Act,  1845^  empowers  com- 
panies to  do  all  things  necessary  **  for  making, 
maintaining,  altering,  or  repairing  and  using 


the  railway.''  A  railway  company  was  bound 
by  its  special  Act  to  complete  its  works  within 
seven  years  from  the  passing  thereof.  Many 
years  after  the  expiry  of  the  seven  the  com- 
pany proposed  to  build  an  embankment  by 
a  river,  on  ground  shown  in  the  plans  and 
book  of  reference,  deposited  with  the  applica- 
tion for  their  special  Act.  Held  that  they 
were  entitled  so  to  do  under  the  powers  con- 
ferred by  sec.  16,  above  quoted.  Dennistoun^s 
Trs,  v.  Caledonian  Rly.  Coy,,  1900  (O.  H.), 
7  S.  L.  T.  464. 

12.  Construction— Use  of  Private  Road- 
Notice — ^Interdict— Railways  Clauses  Con- 
solidation (Scotland)  Act,  1845,  sec.  25.— 
Interdict  granted  against  the  use  of  a  private 
road  by  contractors  in  course  of  constructing 
a  railway  where  they  had  failed  to  give  three 
weeks'  notice  to  the  proprietor  (or  his  tenant), 
as  provided  for  by  sec.  25  of  the  Railways 
Clauses  Act,  1845.  Carslaw  v.  M^ Alpine  d: 
Son»,  1899,  2  F.  239 ;  37  S.  L.  R.  168 :  7 
S.  L.  T.  251. 

13.  Construction— West  Highland  Rail- 
way Act,  1889,  sec.  31  (2)— Railwairs  Clauses 
Act,  1845,  sec.  16. — The  works  sanctioned  by 
the  Railways  Glauses  Act,  1845,  sec.  16,  are 
such  as  may  be  executed  during  the  period  of 
construction  of  the  railway.  Marquess  of 
Breadalhane  v.  W,  Highland  Rly.,  1895,  22  R. 
307 ;  32  S.  L.  R.  227  ;  2  S.  L.  T.  451.  [C/.  No. 
11.] 

14.  Fencing— Disused  Lands.  —  Railway 

company  held  bound  to  continue  to  fence  a 
piece  of  ground  which  they  had  acquired  for 
their  line  but  ceased  to  use.  Simpson  v. 
Caledonian  Rly,  Coy,,  1878, 5  R.  525 ;  15  S.  L.  R. 
267. 

15.  Joint  Line— Statutory  Regulation  of 
Liability  of  Joint  Owners  for  Fault  of 
Common  Servant  —  Accident  caused  by 
Fault  of  Signalman. — Glasgow  ajid  S.-  rr.  Rly. 
Coy,  V.  Caledonian  Rly,  C<yy.,  1902,  39  S.  L.  R. 
665 ;  10  S.  L.  T.  30. 

16.  Private  Line— Level  Crossing— Fenc- 
ing.— There  is  no  statutory  obligation  on  the 
owners  of  a  private  railway  to  erect  gates  at 
places  where  their  line  crosses  a  public  road. 
Maison  v.  Baird  dh  Coy.,  1878  (H.  L.),  5  R.  21 1 ; 
15  S.  L.  R.  778. 

17.  Private  Line— ''Railway"— Regula- 
tion of  Railways  Act,  1873,  sec.  3,—HM 
that  a  private  line  which  formed  a  loop  on  a 
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main  line,  and  over  which  a  railway  company 
occasionally  ran  trains,  as  well  for  their  own 
convenience  as  the  purposes  of  the  private 
siding  to  which  it  led,  was  not  a  ''  railway '' 
for  the  purposes  of  the  Act.  Brodie  v.  y,  B. 
Ely.  Coy.,  1900,  3  F.  75  ;  38  S.  L.  R.  38  ;  8 
S.  *L.  T.  248. 

18.  Bailway  ComnuBsioiiers  —  Jurisdic- 
tion—Facilities for  Traffic — Unreasonable 
Charges— Railway  and  Canal  Traffic  Act, 
1854,  sec.  2— Regulation  of  Railways  Act, 
1873^  sec.  26. — Where  a  railway  makes  exces- 
sive charges  for  traffic,  hekl  that  it  does  not 
give  reasonable  facilities  for  traffic  in  the 
sense  of  the  Act  of  1854,  and  a  complaint  on 
that  ground  falls  within  the  jurisdiction  of 
the  railway  commissioners.  AUnfeen  Com- 
mercial Coy.  it'c.  V.  Grent  North  of  Scotland  Itly. 
Coy.,  1878,  6  R.  67 ;  16  S.  L.  R.  28. 

19.  Railway  Commissioners  —  Jurisdic- 
tion—Illegal Preference.— A  railway  com- 
pany sued  an  iron  merchant  for  sums  due  in 
respect  of  the  carriage  of  his  goods  over  the 
company's  line.  The  defender  pleaded  that 
in  respect  the  company  had  in  contravention 
of  their  statutes  charged  him  higher  rates 
than  they  charged  other  traders,  they  were 
not  entitled  to  decree.  The  pursuers  pleaded 
that  the  defence  was  incompetent  in  the 
Ck)urt  of  Session,  and  that  the  case  should  be 
remitted  to  the  railway  commissioners.  Held 
that  the  defence  was  relevant  and  competent. 
N.  B.  Rly.  Coy.  v.  RumcU,  1893  (0.  H.),  1 
S.  L.  T.  336. 

20.  Railway  Commissioners  —  Jurisdic- 
tion—Illegal Preference. — The  jurisdiction 
of  the  railway  commissioners  is  exclusive  as 
regards  questions  of  rates,  illegal  prefer- 
ences, and  waggon  allowances.  N.  B.  Rly. 
Coy.  V.  North  British  Grain  Storage  Coy., 
1897,  24  R.  687 ;  34  S.  L.  R.  563 ;  4  S.  L.  *T. 
352. 

21.  Railway  Commissioners  —  Jurisdic- 
tion—Private Siding— Reasonable  Facili- 
ties. —  The  railway  commissioners  have  no 
jurisdiction  to  order  a  railway  company  to 
deliver  or  receive  goods  at  a  private  siding. 
The  fact  that  in  time  past  the  company  has 
been  used  so  to  deliver  is  irrelevant ;  and  the 
company  does  not,  by  delivering  one  class  of 
goods  at  a  private  siding,  confer  jurisdiction 
on  the  commissioners  to  order  them  to  deliver 
another  class  of  goods  at  the  same  siding. 
Cotcan  d:  Sons  v.  N.  B.  Rly.  Coy.,  1901,  3  F. 
677 ;  38  S.  L.  R.  514. 


22.  Railway  Commissioners  —  Jurisdic- 
tion—Rebate of  Station  Charges— Services 
at  Sidings. — In  an  application  to  the  railway 
commissioners,  made  by  a  trader  to  obtain  a 
rebate  for  station  terminal  charges  made 
against  him,  his  goods  being  delivered  at  his 
private  siding, /'«r/^  (I)  that  the  commissioners 
had  jurisdiction  to  consider  whether  the 
charges  levied  beyond  the  maximum  convey- 
ance charges  were  made  for  services  rendered 
at  the  siding;  (2}  what  was  a  reasonable 
charge  for  such  services ;  (3)  that  their  award 
was  final.  C'oiran  d-  Sons  v.  N.  B.  Rly.  Coy., 
1901,  4  F.  334;  39  S.  L.  R.  240;  9  S.  L.  T. 
296. 

23.  Railway  Commissioners  —  Jurisdic- 
tion—Railway and  Canal  Traffic  Act,  1888, 
sec.  25  (9).— See  Forth  Bridge  Rly.  Coy.  v. 
G.  N.  of  Scotland  Rly.  Coy.,  1900,  .38  S.  L.  R.  181. 

24.  Railway  Commissioners  —  Jurisdic- 
tion —  Rates  —  Overcharge—  Repetition. — 

The  railway  commissioners  have  exclusive 
jurisdiction  to  determine  questions  of  over- 
charged rates,  and  to  give  relief  by  way  of 
damages.  Lanarkshire  Sted  Coy.  v.  Caledonian 
Rly.  Coy.,  1903,  6  F.  47 ;  41  S.  L.  R.  41 ;  11 
S.  L.  T.  402. 

25.  Railway  Commissioners  —  Jurisdic- 
tion—Through Rates— Notice  — Railway 
and  Canal  Traffic  Act,  1888,  sec.  25  (1)  (7) 
(9). — Forth  Bridge  Rly.  Coy.  v.  G.  N.  of  Scotland 
Rly.  Coy.,  1900,  38  s!  L.  R.  181. 

26.  Railway  Commissioners— Regulation 
of  Traffic— Running  Powers.— The  North- 
Eastem  Railway  Company  had  running  powers 
for  through  trains  from  London  over  the  line 
of  the  North  British  Company  from  Berwick 
to  Edinburgh,  <&c.  Held  that  a  question 
between  the  companies  as  to  which  of  them 
should  supply  haulage  from  Berwick  to  Edin- 
burgh, &c.,  was  a  matter  for  the  determination 
of  the  railway  commissioners.  N.  B.  Rly.  Coy, 
V.  N.-E.  Rly.  Coy.,  1896  (H.  L.),  24  R.  19;  34 
S.  L.  R,  179;  4  S.  L.  T.  189. 

27.  Railway  Commissioners  —  Running 
Powers  —  Rights  of  Owning  Company.— 

The  North-Eastem  Railway  Company's  line 
runs  from  London  to  Berwick.  From  Berwick 
to  Edinburgh  runs  the  line  of  the  North 
British  Railway  Company.  The  North- 
Eastern  Company  have  running  powers  over 
the  line  of  the  North  British  Company. 
They  made  application  to  the  railway  com- 
missioners for  authority  to  run  over  the  line 
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of  the  North  British  Company  a  service  of 
passenger  trains,  so  timed  as  to  have  the 
effect  of  giving  the  applicants  the  complete 
control  of  the  existing  service  hy  this  route 
between  Edinburgh  and  London.  Held  that 
the  question  was  one  for  the  discretion  of 
the  commissioners,  the  position  of  the  North 
British  Company  as  owners  giving  them  no 
right  to  insist  on  running  any  portion  of  the 
journey  performed  by  this  service  of  trains. 
N.'E,  Ely.  Coy.  v.  N.  B.  Ely.  Coy.,  1897,  26  R. 
333 ;  35  S.  L.  R.  282  ;  5  S.  L.  T.  249. 

28.  Bimning  Powers— Aberdeen  Station 
— 29  &  30  Vict.  c.  311.  —  Held,  on  a  con- 
stniction  of  the  Caledonian  Railway  Com- 
pany's Act,  1866,  that  the  North  British 
Railway  Company  had  not  running  powers 
or  rights  in  the  Aberdeen  station.  Aberdeen 
Joint  Station  Committee^  <i'c.  v.  N.  B.  Ely.  Coy., 
1893,  21  R.  (H.  L.)  48;  31  S.  L.  R.  442;  1 
S.  L.  T.  310. 

29.  Running  Powers  —  Failnre  to  Pay 
Rent— Interdict  against  Use  of  Line.— A 
railway  company  which  exercised  running 
powers  over  the  line  of  another  company 
allowed  the  rent  charged  for  the  privilege  to 
fall  into  arrear.  A  third  company  to  whom 
the  running  powers  were  transferred,  under- 
took for  the  use  of  the  line  to  pay  future 
rents,  but  gave  no  obligation  for  arrears. 
The  Court  in  an  action  by  the  creditor  com- 
pany against  the  first  company,  granted 
decree  for  the  arrears  and  interdicted  *^the 
defenders  or  any  one  claiming  right  under 
them  "  from  using  the  line  until  the  arrears 
were  paid.  Portpatrick  lilt/.  Coy.  v.  Girvan  and 
Portpatrick  Junction  Ely,  Coy.,  1882,  9  R.  510  ; 
19  S.  L.  R.  394. 

30.  Bnnning  Powers  —  Hire  of  Line  — 
Consideration— Smns  spent  on  ''Capital 
Aceonnt "  —  Grassnm.  —  In  1851  railway 
company  A  was  lessee  of  the  line  of  railway 
company  B  in  consideration  of  (a)  rent,  (b) 
an  issue  of  their  shares  made  to  the  share- 
holders of  railway  company  B.  In  1869 
railway  company  C  obtained  an  equal  share 
of  railway  company  A's  interest,  being  bound 
to  pay  one-half  the  rent  and  one-half  ''of 
all  sums  spent  by  company  A  on  capital 
account '*  prior  to  1869.  Held  that  the  issue 
of  shares  (6)  above  referred  to  fell  within  the 
meaning  of  the  words  "capital  account." 
Glatgow  d'  S.-IV.  E/y,  Coy.  v.  Caledonian  Ely. 
Coy.,  1874  (H.  L.),  1  R.  1  ;  11  S.  L.  R.  484. 

31.  Running  Powers— Occupier  of  Line- 
Liability  for  Assessment  — Tenancy.— It 


was  agreed  between  two  railway  companies 
that  a  short  junction  line  should  be  formed  in 
order  to  allow  the  trains  of  one  of  them,  the 
N  Company,  to  run  into  a  station  belonging 
to  the  other,  the  H  Company.  By  the 
Private  Act  carrying  out  this  agreement  the 
H  Company  were  to  lay  down  the  line,  and 
the  N  Company  were  to  run  over  and  use  it, 
and  to  pay  a  percentage  upon  the  outlay 
so  incurred,  and  to  pay  certain  rent  for 
the  station,  and  the  proportions  of  servants' 
wages — the  additional  line  being  the  ex- 
clusive property  of  the  H  Company,  and  liable 
to  be  used  by  them,  if  they  choose,  as  part  of 
their  undertaking.  Held  that  the  right  of 
the  N  Company  was  one  of  running  powers 
only,  and  that  they  were  not  liable  as 
occupiers  of  the  line  to  relieve  the  H  Com- 
pany of  assessment  or  rates  laid  upon  the 
occupiers  thereof.  Highland  Ely.  Coy.  v. 
6'.  iV.  of  Scotland  Ely.  Coy.,  1886,  23  S.  L.  R. 
762. 

32.  Station— Regulation  of  Traffic— Bight 
to  exclude  the  Public  from  Stations.— "A 

railway  company  have  right  to  exclude  from 
their  stations  all  persons  except  those  using  or 
desirous  of  using  the  railway,  and  may  impose 
upon  the  rest  of  the  public  any  terms  they 
think  proper  as  the  conditions  of  admittance. 
This  right  is,  of  course,  subject  to  any  facilities 
granted  by  the  railway  commissioners,  on  the 
application  of  parties  feeling  themselves 
aggrieved."  Perth  General  Station  Committee  v. 
Eo8s,  1897  (H.  L.),  24  R.  44  ;  34  S.  L.  R.  871. 

33.  Station— Running  Powers— Title  to 
Sue. — Held  that  the  joint  committee  of  the 
Aberdeen  station  had  a  title  to  interdict 
a  compray  havisg  no  interest  in  the  station 
from  running  trains  through  it.  Aberdeen 
Statiim  Committee  v.  N,  B,  Ely,  Coy.,  1890,  17 
R.  975 ;  27  S.  L.  R.  1004. 

34.  Station  — Stopping  Trains —  "  Ordi- 
nary "  Trains.— ^eZc{  that  the  North  British 
Railway  Company  in  terms  of  an  agreement 
with  G.  were  bound  to  stop  all  ordinary  trains 
at  Lundin  Links.  Gilmour  v.  N.  B.  Ely.  Coy., 
1893,  20  R.  (H.  L.)  53;  30  S.  L.  R.  947; 
1  S.  L.  T.  111.  What  are  ** ordinary  "  trains 
considered  in  subsequent  action  reported  1894, 
21  R.  765 ;  31  S.  L.  R.  651 ;  2  S.  L.  T.  27. 

35.  Station— Stopping  Trains— Construc- 
tion of  Feu-Charter— "Passenger  Trains." 
— A  proprietor  of  land  feued  a  portion  of  it  to 
a  railway  company  who  were  taken  bound  to 
erect  a  station  thereon  '*  at  which  all  passenger 
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trains  shall  regularly  stop.'*  Held  (1)  that 
the  railway  company  were  bound  to  stop  all 
passenger  trains  at  the  station — including 
new  trains  subsidized  by  the  Goyernment, 
and  (2)  that  special  excursion  trains  not 
advertised  in  the  time  tables  were  not 
*^  passenger  trains  *'  within  the  meaning  of 
the  feu-charter.  Burnett  v.  G,  N,  of  Scotland 
Rly,  Coy.,  1885, 10  A.  C.  147 ;  12  R.  (H.  L.)  25 ; 

22  S.  L.  R.  456. 

36.  Station-master—  Powers— Authority 
to  bind  Company  for  Medical  Attendance. 

— A  guard  having  been  injured  on  a  railway, 
held  that  beyond  the  first  visit  of  a  medical 
attendant  (for  which  he  had  express  authority) 
a  station-master  could  not  bind  the  company 
to  pay  for  medical  attendance.  Mo?itg(ymery  v. 
N.  B.  lily.  Coy.,  1878,  5  R.  796 ;  15  S.  L.  R. 
557. 

37.  Statute  —  Interpretation  —  Forth 
Bridge  Acts— Public  B\irdeua,—Held  that 
the  North  British  Railway  Company  was  not 
bound  to  free  and  relieve  the  Forth  Bridge 
Company  of  payment  of  rates  and  taxes. 
Forth  Bridge  lily.  Coy.  v.  N.  B.  Rly.  Coy.,  1897 
<H.  L.),  4  S.  L.  T.  373. 

38.  Statute  —  Interpretation  —  North 
British  Railway,  Dundee  and  Arbroath 
Joint  Line  Act,  1879.  —  Interpretation  of 
sees.  3  and  6  of  the  North  British  Railway, 
Dundee  and  Arbroath  Joint  Line  Act,  1879. 
Observed  (per  Ld.  Chancellor  Selbome)  that 
*^  the  more  literal  construction  "  of  a  section 
of  a  statute  '^  ought  not  to  prevail  if  it  is 
opposed  to  the  intention  of  the  Legislature 
as  apparent  by  the  statute,  and  if  the  words 
are  sufficiently  flexible  to  admit  of  some  other 
construction  by  which  that  intention  will  be 
better  effectuated.  Caledonian  Rly.  Coy.  v. 
N.  B.  Rly.  Coy.,  1881, 6  A.  C.  114 ;  8  R.  (H.  L.) 

23  ;  18  S.  L.  R.  341. 

39.  Statute  —  Interpretation  —  North 
British  Railway  (New  Tay  Viaduct)  Act, 
1881,  sec.  21. — The  Act  imposes  upon  the  North 
British  Railway  Company  the  obligation  of  re- 
moving the  whole  of  the  old  Tay  Bridge,  and 
not  merely  the  ruinous  part.  N.  B.  Rly.  Coy. 
V.  Perth  Town  Council,  1885  (H.  L.),  13  R.  37; 
22  S.  L.  R.  593. 

40.  Statutory  Powers  —  Actings  ultra 
Tires — Shareholder— Interdict.— i/<?W  that 
a  holder  of  preference  stock  in  a  railway  com- 
pany had  a  title  to  interdict  the  company 
from  continuing  to  act  ultra   vires  of  their 


statutory  powers.    Smith  v.  Glasgow  and  S.-W, 
Rly.  Coy.,  1897  (O.  H.),  4  S.  L.  T.  327. 

41.  Statutory  Powers — Level  Grossing — 
Locked  Gates— Railways  Glauses  Consoli- 
dation (Scotland)  Act,  1845,  sees.  52,  60,  68. 
— Held  that  a  railway  company,  acting  under 
the  provisions  of  the  Railways  Clauses  Conso- 
lidation (Scotland)  Act,  1845,  is  not  entitled 
in  the  ordinary  case  to  put  locks  upon  gates 
at  level  crossings  over  accommodation  roads, 
and  that  to  justify  their  doing  so  a  case  of 
necessity,  or  of  such  high  expediency  as  to 
amount  to  necessity,  would  have  to  be  made 
out.  Macpherson  v.  Callander  and  Oban  Rly. 
C(yy.,  1887,  25  S.  L.  R.  474. 


42.  Statutory  Powers  —  Undertaking  in 
Lineof  Company's  Business— North  British 
Railway  Act,  1885  (48  &  49  Vict.  c.  119), 
sec.  35. — Held,  on  a  construction  of  the  North 
British  liailway  Act,  1885,  that  the  company 
were  entitled  to  hold  and  to  let  to  a  tenant 
an  hotel  in  connection  with  their  business  as 
public  carriers.  Opinion  that,  apart  from 
special  powers,  a  railway  company  may  build 
a  hotel  at  a  station  on  the  line  and  let  it  out 
to  a  tenant.  Ma4^egor  v.  N.  B.  Rly.  Coy., 
1885  (0.  H.),  23  S.  L.  R  194. 

43.  Through  Traffic  —  Company  "  For- 
warding Traffic "  —  Railway  and  Canal 
Traffic  Act,  1873,  sec.  11.  —  Held  that  a 
railway  company  interested,  in  the  traffic 
carried  on  its  line  by  another  company  in 
terms  of  a  joint  arrangement,  was  a  railway 
company  ''forwarding  traffic,"  within  the 
meaning  of  the  Railway  and  Canal  Traffic  Act, 
1873.  Caledonian  Rly.  Coy.  v.  Greenock  and 
Wemyss  Bay  Rly.  Coy.,  1878,  5  R.  995;  16 
S.  L.  R.  681. 

44.  Through  Traffic  —  Freight  —  Appor- 
tionment—Forth Bridge— Granton  Ferry 
"  Shortest  Route." — In  apportioning  freight 
for  through  carriage  over  the  lines  of  the 
Great  North  of  Scotland  Railway  Company 
and  the  North  British  Railway  and  Forth 
Bridge  Companies,  lieid  (1)  that  the  route  vid 
Granton  Ferry  was  not  to  be  considered ;  (2) 
that  the  actual  mileage  of  the  Forth  Bridge 
was  to  be  taken.  G.  N.  of  Scotland  Rly.  Coy,  v. 
N.  B.  Rly.  and  Forth  Bridge  Rly.  Coys.,  1899 
(O.  H.),  7  S.  L.  T.  208. 

45.  *' Tolls"  —  Meaning  of  —  Railway 
Clauses  (Scotland)  Act,  1845,  sec.  90,  and 
Literpretation  Clause,  sec.  3.  —  Held  that 
'*  tolls  ''  in  sec.  90  of  the  Railway  Clauses  Act 
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means  payments  for  use  of  the  line  by  persons 
using  their  own  carriages.  Highland  Rly.  Coy. 
V.  Jackson,  1876,  3  R.  850;  13  S.  L.  R.  551. 

46.  TresiMkss — Level  Crossiiig— Notice. — 
Knowledge  on  the  part  of  an  accused  is  essen- 
tial to  the  crime  of  trespass.  So  where  it  was 
not  proved  that  an  accused  was  aware  of  his 
trespass  in  walking  along  a  beaten  track  be- 
side a  railway  line,  he  was  acquitted.  Cole- 
donian  Rly.  Coy.  v.  liamsay,  1897  (J.),  24  R.  48  ; 
34  S.  L.  R.  526 ;  4  S.  L.  T.  341. 

47.  Trespass  —  Platform— Regulation  of 
Railways  Act^  1868,  sec.  23.— Held  that  the 
penalties  of  trespass,  imposed  by  sec.  23  of 
the  Regulation  of  Railways  Act,  1868,  upon 
persons  being  or  passing  upon  a  railway  line 
(save  for  the  purpose  of  crossing  at  an  autho- 
rised place),  are  not  applicable  to  the  case  of 
one  who  intrudes  upon  a  railway  station. 
Thomson  v.  G.  N.  of  Scotland  lUy.,  1899  (J.),  2 
F.  22 ;  37  S.  L.  R  242 ;  7  S.  L.  T.  282. 

48.  Tnimel  —  Waterworks  Clauses  Act, 
1847,  sec.  28. — Held  that  a  corporation,  in 
order  to  lay  a  water  pipe,  had  no  authority  to 
encroach  upon  a  tunnel  belonging  to  a  railway 
company  and  passing  below  the  city  streets. 
Caledonian  Rly.  v.  Ohisgow  Corporation,  1900 
(O.  H.),  7  S.  L.  T.  373. 

49.  "  Undertaking  "  —  Judicial  Factor— 
— Creditor  of  Company  —  Railway  Com- 
panies (Scotland)  Act,  1867,  sees.  3,  4— 
Nobile  ofllciunL — Petition  by  creditor  of  a 
railway  company  (incorporated  but  which  had 
executed  none  of  its  authorised  works)  dis- 
missed where  there  was  already  in  office  a 
judicial  factor,  appointed  till  a  board  of  direc- 
tors should  be  chosen.  Paterson  v.  Best,  1900, 
2  F.  1088,  37  S.  L.  R.  827  ;  8  S.  L.  T.  98. 

50.  Undertaking  —  Abandonment  —  De- 
posit Fund— Creditors  on— "  Meritorious  " 
and  '' Non-meritorious  "—Employment  by 
(1)  Solicitors  and  Engineers ;  (2)  Time-ex- 
pired Directors.— The  private  Act  of  a  rail- 
way company  provided  that  the  deposit  fund 
should,  in  the  event  of  abandonment,  be 
treated  as  part  of  the  assets  of  the  company ; 
and  that  the  expenses  of  obtaining  the  Act 
should  be  paid  out  of  the  assets  of  the  com- 
pany; and  a  subsequent  Act  authorising  the 
abandonment  of  the  undertaking  declared  the 
above  provisions  to  hold  good.  Held  (1)  that 
persons  interested  in  the  promotion  of  the 
company  as  solicitors  and  engineers ;  (2)  per- 
sons employed  by  them  to  do  company  work, 


(3)  persons  employed  by  a  temporary  board  of 
directors,  whose  statutory  term  of  office  had 
expired,  but  who  had  never  been  succeeded  by 
the  permanent  board  which  their  Act  con- 
templated, were  entitled  to  rank  upon  the 
deposit  fund  for  payment  of  their  respective 
accounts.  The  distinction  between  *'  merito- 
rious "  and  "  non-meritorious  "  creditors  of  a 
company  does  not  arise  under  this  and  similar 
Acts.  Muir  v.  Forman's  Trs.,  1903,  5  F.  546  ; 
40  S.  L.  R.  404  ;  10  S.  L.  T.  667. 


RECOMPENSE 

1.  Advances  by  a  Trustee  to  Conserve 
the  Trust-Estate. — A  trustee  who  has  made 
advances  for  the  preservation  of  the  trust- 
estate  can  recover  from  the  estate  only  to 
the  extent  to  which  it  was  liLcratus  by  his 
action.  A  trustee  who  had  paid  premiums 
on  a  policy  of  insurance,  which  was  part  of 
the  trust-estate,  before  the  policy  matured 
sued  the  trustees  for  payment  of  the  sums 
he  had  advanced.  Action  dismissed  as  pre- 
mature. Brovm  v.  MeeJ^s  Trs.,  1896  (O.  H.),  4 
S.  L.  T.  46. 

2.  Advances  by  Factor— Recompense  or 
Contract  Debt. — If  A.  under  an  agreement 
with  B.  advances  money  to  or  does  work  for 
B.,  with  the  result  that  B.'s  estate  is  greatly 
benefited  and  enriched,  and  if  thereafter  B. 
becomes  bankrupt  and  is  sequestrated,  then 
A.'s  claim  is  not  for  recompense,  but  for  a 
contract  debt.  So  held  where  a  person  acting 
as  factor  for  a  tenant  had  sowed  the  crop 
upon  his  farm.  Mess  v.  Sime^s  Trustee,  1898 
(H.  L.),  1  F.  22 ;  36  S.  L.  R.  73  ;  6  S.  L.  T.  207. 

3.  Meliorations  —  Quantum  lucratus  — 
Heritage. — By  a  written  agreement  a  builder 
gave  a  lady  the  option  of  buying  at  a  fixed 
price,  when  finished,  a  villa  which  he  waa 
in  course  of  erecting  conform  to  plans  which 
he  showed  her.  As  the  work  went  on  the 
lady  paid  visits  to  the  building,  and  insisted 
on  a  variety  of  deviations  from  the  plans, 
urging  that  otherwise  she  would  not  take  the 
house.  The  builder  said  that  she  informed 
him  by  word  of  mouth  that  she  intended  to 
exercise  her  option  and  take  the  villa;  and 
that  it  was  in  reliance  on  this  frame  of  mind 
continuing  that  he  humoured  her  wishes,  and 
at  considerable  cost  effected  the  alterations 
she  desired.  In  an  action  by  the  builder  for 
the  cost  of  these  alterations  lield  that  the 
pursuer  was  entitled  to  proof  j^rout  de  jure  of 
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the  amount  of  his  loss.     Hamilton  v.  Lochrane, 
1899,  1  F.  47ti  ;  36  S.  L.  R.  339. 

4.  Meliorations  —  Sequestration  —  Bon& 
flde  Improvements  by  Trostee— Bnildings 
subject  to  Heritable  Security. — A  trustee 
on  a  sequestrated  estate  took  upon  himself  to 
complete  certain  unfinished  buildings  belong- 
ing to  the  bankrupt,  and  claimed  to  be  recom- 
pensed for  his  outlay  by  creditors  holding  a 
security  over  the  buildings.  In  the  absence 
of  proof  that  the  creditors  had  been  benefited 
by  the  outlay  the  trustee  was  held  not  entitled 
to  recompense.  BucJwnan  v.  Stewart,  1874, 
2  R.  78  ;  12  S.  L.  R.  43. 

5.  Meliorations  —  Heritage  —  BCaUl  fide 
Possession. — Opinion  (per  Ld.  Fraser,  Or- 
dinary) that  a  landlord  who  had  rashly,  with- 
out Ruflicient  regard  to  the  tenant's  legal 
rights,  resumed  possession  of  the  lands,  was 
to  be  dealt  with  as  a  viald  fide  possessor,  and 
was  not  entitled  to  be  reimbursed  for  the  seed 
and  labour  he  had  expended  on  the  lands, 
although  the  tenant,  having  been  reinstated, 
had  reaped  a  good  harvest.  JVangh  v.  Nisbett, 
1882,  19  S.  L.  R.  427. 

6.  Meliorations— Improvements  on  Herit- 
age belonging  to  Pupil  by  his  Fathers- 
Bankruptcy — Set-off.— A  father  with  money 
borrowed  for  the  purpose  executed  improve- 
ments on  heritage  to  which  his  pupil  son  had 
succeeded.  In  security  of  the  loan  he  as  tutor 
for  his  son  granted  a  bond  over  the  property 
and  gave  a  collatei-al  security  over  lands  be- 
longing to  himself  under  the  declaration  that 
in  the  event  of  payment  being  made  by  him 
he  should  be  entitled  to  relief  from  the  pupil's 
lands.  On  the  bankruptcy  of  the  father  his 
trustee  paid  up  the  loan  and  sued  the  son  for 
the  amount  by  which  it  was  admitted  he  was 
hicratas  by  the  father's  expenditure.  Held 
that  the  son  was  liable  to  recompense  the 
father  for  the  sums  beneficially  expended, 
that  this  was  a  debt  due  at  the  date  of  the 
sequestration,  and  that  the  son  was  entitled 
to  set  off  against  this  claim  the  rents  then  due 
to  him  by  his  father.  Scott^s  Trustee  v.  Scott, 
1887,  14  R.  1043 ;  24  S.  L.  R.  738. 

7.  Meliorations  —  Lands  subject  to 
Security  Bights  —  Building  by  Owner  in 
Ignorance  of  Security. — When  a  man  feus  a 
piece  of  ground  and  builds  upon  it  and  after- 
wards finds  out  that  there  was  a  bond  and  dis- 
position in  security  of  the  lands  duly  recorded, 
but  which  his  negligence  had  failed  to  discover, 
he  cannot  claim  recompense  from  the  creditor 


in  the  bond  who  calls  it  up,  on  the  ground 
that  his  building  lias  appreciated  the  security. 
Soues  V.  Mill  atid  Otktrs,  1903  (O.  H.),  11 
S.  L.  T.  98. 

8.  Meliorations  —  Heritage  —  BCaUl  fide 
Possession. — A  party  built  a  house  upon  the 
ground  of  another  in  maid  fide.  Held  that 
when  removed  by  the  owner  he  was  not 
entitled  to  recompense  for  meliorations. 
Observed  that  the  conclusions  of  the  summons 
being  only  for  removing  from  the  ground, 
there  might  be  a  question  how  far  the  house 
and  its  materials  might  be  removed  by  the 
evicted  party.  Duke  of  Hamilton  v.  Johnston, 
1877,  14  S.  L.  R.  298. 

9.  Meliorations— Heritage— Written  Per- 
mission of  Proprietor  to  build  House- 
Local  Custom— Feu. — A  person  having  ob- 
tained from  a  proprietor  written  leave  to 
build  upon  his  ground  built  a  house  thereon. 
There  was  no  conveyance  to  him  of  the  ground. 
In  an  action  by  his  representatives  against  the 

I  proprietor,  who  had  evicted  them  from  the 
house,  concluding  for  a  sum  as  recompense, 
the  Court  allowed  a  proof  before  answer  of 
averments  that  the  house  was  built  on  the 
faith  of  the  permission,  and  that  by  the  custom 
of  the  district,  and  particularly  of  the  estate, 
leave  given  to  build  in  such  circumstances 
implied  a  grant  of  the  land  on  which  the 
building  was  to  be  erected ^  and  the  building 
when  so  erected  became  the  property  of  the 
person  who  so  built  it.  M^Intyre  v.  Orde,  1881, 
18  S.  L.  R.  604. 

10.  Meliorations  by  Husband  on  Wife's 
Estate.  —  Held  that  a  husband  could  not 
recover  from  his  wife's  heir-at-law  sums  which 
he  had  spent  on  the  melioration  of  her  house 
on  the  understanding  that,  in  the  event  of 
her  predecease,  she  would  leave  it  to  him. 
Rankin  v.  Wither,  1886,  13  R.  903  ;  23  S.  L.  R. 
629.  Reedie  v.  YeawMn,  1875  (O.  H.),  12  S.  L.  R. 
625.  But  held  contra  in  Kelson  v.  Gordon^  1874, 
1  R.  1093;  11  S.  L.  R.  631. 

11.  Quantum  lucratus.  —  Observed  that 
there  is  no  doctrine  in  the  law  of  Scotland 
that  every  person  who  has  profited  by  the 
work  done  under  a  contract  is  to  be  liable 
for  the  work  so  done.  Cran  v.  Dodson,  1893 
(O.  H.),  1  S.  L.  T.  354. 

12.  Quantum  lucratus— Implied  Contract 
—Remuneration  of  Architect  for  Prepara- 
tion of  Plans. — The  onus  lies  upon  an  em- 
ployer to  prove  that  the  employment  was 
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gratuitous.     Landless  v.    inisoji,   1880,   8  R. 
289;  18  S.  L.  R.  206. 

13.  Qaantum  Incratns— Implied  Contract 
— Employment. — At  a  meeting  of  creditors, 
called  by  the  debtor  in  order  to  get  a  com- 
position contract  settled,  an  accountant  was 
present,  and  he  was  requested  by  the  creditors 
to  prepare  a  state  of  affairs.  Subsequently 
he  carried  through  the  composition  contract, 
then  sued  the  debtor  for  pa3rment  of  his  bill. 
Helil  that  the  debtor  was  not  liable.  ThoTnson, 
Jackson,  Oourlay,  and  Tuylor  v.  Lochhead,  1889, 
16  R.  373 ;  26  S.  L.  R.  287. 

14.  Quantum  Incratns— Implied  Contract. 
— ^When  a  person  uses  the  property  of  an- 
other, not  in  virtue  of  a  contract  with  him,  but 
in  the  knowledge  that  the  other  intends  to 
charge  for  the  use  of  his  property,  he  is  liable 
to  pay  at  least  a  reasonable  sum  for  such  use. 
Chisholm  v.  Alexander  cfc  Son,  1882,  19  S.  L.  R. 
835. 

15.  Quantum  lucratus  —  Negotiorum 
Gestor  —  Law-Agent.  —  Law-agents  who 
acted  as  negotiorum  gestores  held  entitled  to 
their  ordinary  remuneration  for  work  done. 
Dunbar  v.  Wilson  d-  Dunlop's  Trustee,  1887,  15 
R.  210 ;  25  S.  L.  R.  176. 


BELIEF 

See  Caution 

1.  Bond  of  Belief  —  Cautioner.  —  The 
granter  of  a  bond  of  relief  to  a  cautioner 
may  competently  be  sued  for  a  debt  at  the 
instance  of  the  creditor  and  the  cautioner, 
no  payment  having  been  made  by  the 
cautioner.  BlyOi  v.  Purdom  dc  Son,  1893,  30 
S.  L.  R.  848 ;  1  S.  L.  T.  77. 

2.  Bond  of  Belief— Failing  to  Insist  in 
Defence. — Observed: — ''Grenerally  speaking  if 
a  cautioner  or  a  person  who  has  a  right  of 
relief  analogous  to  that  of  a  cautioner  is  sued, 
his  course  is  to  notify  the  claim  to  the 
principal  obligant  in  order  that  such  defence 
as  he  desires  to  state  may  be  stated ;  and  if 
he  does  so  and  the  principal  obligant  elects 
not  to  interfere,  the  cautioner  may  allow 
decree  to  pass  in  absence  or  withdraw  a  de- 
fence which  he  has  stated  without  endanger- 
ing his  claim  of  relief.'*  Purdom  do  Sons  v. 
Ingli4'  Trs.,  1894  (O.  H.),  1  S.  L.  T.  665. 

3.  Indemnity  Contract— Condition— Be- 
lievers to  conduct  Defence   of  Action- 


Bight  to  Appeal. — The  vendors  of  a  machine 
agreed  to  indemnify  the  buyers  against  loss 
in  the  event  of  the  machine  proving  to  be  an 
infringement  of  certain  patent  rights,  and  on 
condition  that  they  conducted  the  defence  of 
any  action  brought.  Such  an  action  having 
been  brought,  and  the  Judge  in  the  first 
instance  having  decided  that  there  was  an 
infringement,  the  vendors  proposed  an  appeal. 
To  this  the  purchasers  would  not  agree  un- 
less the  vendors  would  deposit  a  large  sum, 
which  they  declined  to  do.  The  purchasers 
thereupon  paid  the  amount  found  due  as 
damages  for  the  infringement  of  the  patent, 
and  sued  the  vendors  on  their  agreement  to 
indemnify.  The  Lord  Ordinary,  holding  that 
the  condition  of  the  clause  of  relief  had  not 
been  purified,  assoilzied  the  defenders.  The 
Court  held  (on  the  construction  of  the  agree- 
ment and  a  correspondence  which  followed 
the  first  decree)  that  the  purchasers  were 
not  bound  to  consent  to  an  appeal,  and 
granted  decree.  Boyle  d)  Coy.  v.  Morton  do  Sons, 
1903,  5  F.  416  ;  40  S.  L.  R  254;  10  S.  L.  T. 
526. 

4.  Belief  or  Breach  of  Contract  —  Dam- 
ages. —  When  A.  furnishes  B.  with  some 
article  to  be  used  in  a  particular  way,  and 
the  thing  fails  to  serve  its  purpose,  so  that  a 
third  party  is  injured  and  found  entitled  to 
reparation  from  B.,  then  B.'s  claim  against 
A.  is  not  one  of  relief,  but  for  damages  for 
breach  of  contract.  The  damages  include  the 
amount  paid  as  compensation  to  the  injured 
third  party.  Baxter  v.  Boswell,  1899  (O.  H.), 
6  S.  L.  T.  278, 

5.  Constitution  of  Claim  —  Who  may 
Claim— Payment  or  Distress  for  Payment. 
— It  is  essential  to  a  claim  for  relief  that  the 
claimant  has  paid  or  been  distressed  for  pay- 
ment. Duke  V.  More,  1903,  6  F.  190;  41 
S.  L.  R.  156;  11  S.  L.  T.  512. 

6.  Claim  — Premature— Anticipation  of 
Expected  Claim. — One  cannot  sue  for  relief 
in  anticipation  of  a  claim  which  has  not  yet 
been  made.  Eliotes  Trs.  v.  Eliott,  1894,  21 
R.  858 ;  31  S.  L.  R.  753  ;  2  S.  L.  T.  66. 

7.  Claim  —  Premature  —  Damages  —  Con- 
tractor —  Negligence.  —  Duncan's  trustees 
employed  Steven  to  execute  works  upon  a 
property  adjacent  to  premises  occupied  by 
Sandeman.  The  contractors  so  carelessly 
executed  the  work  that  Sandeman's  property 
was  injured.  Sandeman  sued  Duncan's 
trustees  for  damages.     They  denied  liability. 
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a  Claim-FrawUvie-AMVMe  of  Si^ 
to  Belief- Vo  PaqrB«t  aade  ^  Cedent 
to  Msf  Si^  of  Belief  iato  OpentioB. 

— \.  ha/1  e  claim  f^^r  £^»  airunft  B^  vbo 
WJ  in  tnrn  a  h^^Fit  of  reii«;f  a^amst  C.  With- 
out  (MifinK  A.  the  £^/i,  B.  aMi^foed  her  the 
ri^ht  oil  reii^,  and  she  ified  C.  Plea  of  '^  do 
title  t//  •iMr"  $»jit/tifu/f,  Ji/Mo  r.  Per*h  3/a/n#^ 
IJ^/JC  /O.  H,;,  I'»  S.  L,  T.  25. 

9.  IHiDagiw  Landlfftdaad  Oame  Teaaat 
— Daauice  to  Grope  owinf  to  Ttwfwm\ir% 

0toek  of  BebWte.  —  The   tenant  under  an 
a^ri^.tj Rural    leaae    whi/:h    renerred     to    the  ' 
landU/rd    t>ie    i^/le    ri^ht  to  the  f^ame  and 
rab(/itfi    and    p^/wer  t^^  him  and    his    game 
tenant  U9  nhfffft  on  the  farm  without  liability  ■ 
Un  th^msi^tsn^  nued  the  landlord  for  damages 
catuMKl  to  crr/pt  by    an  excessive    stock  of  j 
rabV/its ;  and  it  was  held  that  the  landlord,  ! 
who  hstd  let  the  game  to  a  tenant  without 
express  limitatirin  of  the  amount  of  game  to 
tie  kept,  was  liable.     In  an  action  of  relief 
by   the   landlord  against  the  game  tenant, 
hflfl  that  the  latter  was  liable  in   relief,  it 
lN5ing  implie^l  in  the  contract  between   the 
landlord  and  him  that  more  than  a  reasonable 
numVier    of    rabbits    for    sporting    purposes 
should  not  be  kept  on  the  farm.      Ki/Id  v. 
hyrrifi :  liijrne  v.  Johnium,  1875,  3  R.  255;  13 
H.  L.  li.  170.     CA.  KlufWit  Trn.  v.  ElwU,  1894, 21 
R.  858 ;  31  H.  L.  R.  753 ;  2  S.  L.  T.  66. 

10.  Ghiarantee  -  ''UntU    Recalled"  — 

Mode  of  Belief. — By  letter  ''to  remain  in 
force  until  re<:alled,**  A.  guaranteed  payment 
of  advaiicus  to  B.  I^fore  any  claim  had  been 
nia<le  on  A.  he  required  B.  to  relieve  him  of 
the  guarantee,  and  subnequently  raised  an 
action  of  rulief.  The  Court  ordered  B.  to 
relievo  A.  by  making  payment  of  the  sums 
due  under  the  guaranteoe,  and  delivering  a 
diNcharge  thereof .  l>oi4j  v.  Lauyrie,  1903,  5  F. 
295 ;  40  S.  L.  R.  247  ;  10  H.  L.  T.  523. 

11.  Landlord  and  Tenant  —  Tenant  of 
Grown— Vindication  by  Tenant  of  Crown's 
Right  - '  Liability  for  Expenses  thereby 
Incurred.  —  liM  that  the  (.Vown  was  not 
liable    in    relief    to    the   tenant  of  salmon- 


^irf-st-iii;;  Ml  sccifis.  cj  ibft  zr.cr-jet«;r  •>!  the 
estac«-.  -f-r  'i.'-'^'ir  -c  wrijih  tie  :i:*r.  r.  ^s  were 
earned  -x;.  f  .r  r*ti  f  :r  -ise  :-c  p:«rsw  *-:«.-naa,  Ac 
^^i^\  T.  L  ^i  ^"^«^v.  >7^.  <  R.  i^i:  16 

&  L  R  v.<,. 

12.  Conpuj— GUQs  Bud  hj  EegiaUaed 
8h»Aolder— Bi^t  of  Belief  acuast  Per- 
•on  tnly  IgUinted  im  Skazciw — A  member 
of  an  inrestment  eompacr  received  a  cheque 
from  the  tmsteec  of  the  o.'mpanj.  which  went 
amissin^.  An«>ther  chreque  was  thereupon 
granted  to  him  br  the  trustees,  and  as  secnrit  j 
to  the  tmstees  a,zaiiist  the  ooctinj^encr  of 
the  first  cheque  bein^  snbeeqaently  preeented 
hj  an  oneroos  bolder  the  monber  transferred 
to  A.  and  B.,  two  of  the  trustees*  certain 
bank  stock.  The  bank  subsequent  It  went 
into  Uquidation  with  heaTj  Liabilities,  and 
calls  were  made  on  A.  and  B.  as  registered 
holders  of  the  stock.  H^A  (1)  that  the 
member  for  whose  interest  the  transfer  of 
stock  had  been  made  was  primarily  responsible 
for  the  calls  as  the  true  owner  of  the  shares ; 
(2)  that  in  the  erent  of  his  not  being  able  to 
meet  the  liability,  A.  and  B.  were  entitled  to 
relief  from  the  other  two  trustees.  L'tirror  ▼. 
Londim,  1879,  7  R.  289;  17  S.  L.  R.  149. 

13.  Oomiironiiae  of  daim  —  Denial  of 
Liability. — A  mason  was  sued  by  certain  of 
his  workmen  for  damages  sustained  by  them 
in  course  of  their  work,  and  caused  by  defec- 
tive scaffolding  supplied  for  their  use.  This 
scaffolding  had  been  erected  by  a  joiner  under 
a  contract  with  the  common  employer  of 
mason  and  joiner.  The  mason  intimated  his 
men's  claims  to  the  joiner,  throwing  the 
blame  on  him;  and  denying  all  liability  on 
his  own  part.  He  then  settled  the  men's 
claims  and  sued  the  joiner  for  relief,  averring 
his  contention  that  he  had  never  l)een  liable. 
Action  d-utmigsed  as  irrelevant.  Gardiner  v. 
Main,  1894,  22  R  100;  32  S.  L.  R.  91 ;  2 
S.  L.  T.  332. 

14.  Payment  without  Notice— Bii^ht  to 
Becover. — An  owner  demised  his  vessel  to  a 
charterer,  "owner  to  pay  insurance  only." 
The  owner  insured  with  a  "  collision  clause  *' 
covering  .}J  of  damage  done  to  other  vessels. 
The  vessel  collided  with  another  vessel  through 
the  fault  of  the  charterer's  crew,  and  the 
owner,  without  notice  to  the  charterer,  settled 
the  claim  of  the  damaged  vessel  and  recovered 
to  the  extent  of  his  insurance.  In  an  action 
by  the  owner  against  the  charterer  for  the  un- 
insured ^Q,  held  that,  having  settled  without 
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notice,  he  had  lost  any  right  of  relief  he 
might  have  had.  Question :  Whether  the 
owner  was  liable  at  all  to  the  injured  vessel, 
or  bound  to  have  insured  with  a  collision 
clause.  Clarke  v.  Scott,  1896,  23  R  442;  33 
S.  L.  T.  318;3S.  L.  T.  267. 

15.  Predudice  of  Bight— Messenger-at- 
Amtf— Negligent  Arrestment  — Liability 
to  make  good  Debt— Bigbt  to  Assignation 
of  Arrestment. — If  a  messenger-at-arms  is 
called  upon  to  pay  a  debt  because  his  negli- 
gence in  executing  arrestments  has  caused  a 
failure  to  attach  sums  which  more  expeditious 
diligence  would  have  attached,  then  he  is 
entitled  to  an  assignation  of  the  arrestment. 
So,  where  a  creditor  gave  instructions  to  a 
messenger-at-arms  to  execute  an  arrestment, 
and  the  messenger  executed  it  tardily,  where- 
upon the  creditor  applied  for  sequestration 
and  so  cut  down  the  arrestment, — Hdd  that 
the  creditor  had  lost  his  claim  of  damages 
against  the  messenger.  Monteith  v.  HiUton, 
1900  (O.  H.),  8  S.  L.  T.  250. 

16.  Unreasonable  Conduct  of  Person 
seeking  Belief — Intimation  —  Bes  inter 
alios. — An  agent  was  instructed  to  charter  a 
ship  to  carry  coal  from  Glasgow  to  Belfast, 
there  to  deliver  ''  into  lighters  in  turn.''  He 
chartered  a  ship  to  deliver  ^'as  customary," 
i.e.  on  quay.  The  ship  arrived.  The  charterer 
refused  to  take  delivery  except  into  lighters ; 
the  shipowner  insisted  on  delivery  on  quay. 
Demurrage  was  incurred,  and  finally  the 
cargo  was  sold  by  the  shipowner,  and  an  ar- 
bitration entered  into  between  the  parties, 
in  which  the  ship  was  awarded  demurrage  and 
the  expenses  of  the  arbitration.  The  charterer 
then  sued  his  agent  on  his  breach  of  mandate 
for  (1)  the  demurrage;  (2)  the  expenses  of 
the  arbitration.  Held  that  the  agent  was  not 
liable  for  the  principal  sum  sued  for  because 
the  charterer  had  acted  unreasonably  in  not 
taking  delivery  as  tendered  and  then  suing 
the  agent  for  the  cost  he  had  been  put 
to.  Opinion  that  he  would  not  have  been 
liable  for  the  expenses  of  the  arbitration,  as 
he  was  neither  a  party  to  the  submission  nor 
had  it  been  intimated  to  him.  Barkley  db  Sons 
V.  Simpson,  1897,  24  R.  346 ;  34  S.  L.  R.  276 ; 
4  S.  L.  T.  249. 


BEPABATION 

1.  Actionable  Wrong  —  Post-mortem 
Bzamination  of  Bodj.^Held  (by  Ld.  Kyl- 
lachy)  that  an  action  for  damages  lies,  at  the 
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instance  of  a  child,  against  a  person  who, 
without  authority,  makes  a  post-mortem  dis- 
section of  the  body  of  its  parent.  Pollok  v. 
Wwhman,  1900,  2  F.  354  ;  37  S.  L.  R.  270 ;  7 
S.  Xj.  T.  338. 

2.  Breach  of  Promise  of  Marriage — 
Delay. — A  man  who  had  twice  put  off  his 
marriage-day  after  it  had  been  fixed,  and  who 
failed  to  appear  upon  a  third  day  agreed  upon 
by  both  parties,  held  to  have  committed  a 
breach  of  promise  of  marriage,  and  to  be  liable 
in  damages.  Observed  {per  Ld.  Neaves)  that 
constant  delay  in  fulfilling  a  matrimonial  en- 
gagement may  ultimately  amount  to  a  breach 
of  promise.  Curris  v.  OtUhrie,  1874, 12  S.  L.  R. 
75. 

3.  Breach  of  Promise  —  Ignorance  of 
Material  Facts— Bight  to  "Resile.— Held  that 
a  man  who  had  promised  to  marry  a  woman  in 
ignorance  of  the  fact  that  she  was  the  mother 
of  an  illegitimate  child,  was  entitled  to  resile, 
and  not  liable  in  damages  unless  he  renewed 
the  promise  after  knowing  the  fact.  Fletcher 
V.  Grant,  1878,  6  R.  59  ;  16  S.  L.  R.  15. 

4.  Breach  of  Promise — Defence — Un- 
chastity  of  Woman— Issue — Counter-issue. 
— In  an  action  for  damages  for  breach  of  pro- 
mise of  marriage  the  defender  averred  that 
the  woman  was  unchaste,  and  asked  a  counter- 
issue,  ''Whether  he  was  justified  in  resiling 
from  his  promise — supposing  he  made  itP'' 
Counter-issue  disallowed.  Brodie  v.  Macgregor, 
1900  (O.  H.),  8  S.  L.  T.  86.  For  form  of  issue 
in  Breach  of  Promise  action,  see  Stirling  v. 
ColqiJioun,  1900  (0.  H.),  8  S.  L.  T.  17. 

5.  Breach  of  Promise  of  Marriage  — 
Mora. — In  an  action  of  damages  raised  in 
1890  by  a  man  against  a  woman  for  breach 
of  a  written  promise  to  marry  given  in  1884, 
it  appeared  that  after  1885  no  letters  had 
passed  between  the  parties ;  in  March  1886 
the  defender  called  upon  the  pursuer  once  at 
his  mother's  house  ;  in  May  1888  the  parties 
met  in  a  crowded  street,  when  the  pursuer 
passed  with  rudeness;  in  March  1889  he 
passed  the  defender  in  the  street  without 
speaking;  and  although  in  June  1889  he 
knew  of  her  engagement  to  marry  another 
man  in  August,  he  never  suggested  that  he 
regarded  this  as  a  breach  of  the  defender's 
engagement  to  himself.  The  Court  assoilzied 
the  defender,  holding  that  she  was  reasonably 
entitled  to  conclude  that  the  contract  be- 
tween her  and  the  pursuer  had  been  abandoned. 
Macgillivray  v.  Mackintosh,  1891,  28  S.  L.  R. 
488. 
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6.  Gnstodier  —  Street  Deooratioiui— Be- 
sponsibility  of  Gorporatioii  for  Negligence 
of  Police — Belevancy. — Pain  decorated  Glas- 
gow to  welcome  the  Duke  and  Duchess  of 
York.  An  admiring  crowd  carried  away  quan- 
tities of  the  street  decorations.  Pain  sued 
the  Corporation  (who  had  employed  him)  for 
the  value  of  his  goods.  He  traced  the  damage 
to  a  want  of  police  supervision ;  he  wished  to 
hold  the  Corporation  responsible  for  this. 
Action  dismissed  as  irrelevant.  Pain  db  Sotis 
V,  Glasgow  Gorporationj  1898  (0.  H.),  6  S.  L.  T. 
154. 

7.  Enticing  Workman  to  Break  Engage- 
ment— Liability. — Held  that  enticing  work- 
men to  desert  their  service  was  a  ground  of 
civil  liability;  but  circumstances  in  which 
enticement  or  seduction  was  held  not  proved. 
Couper  (k  Sons  v.  Maefarlane,  1879,  6  R.  683  ; 
16  S.  L.  R.  379. 

8.  Mischief— Gutting  Adrift  EQiip.— The 
DunlossU  was  moored  to  the  quay  at  Port 
Askaig  in  stormy  weather,  the  Easdale  took 
shelter  and  moored  alongside,  her  hawsers 
passing  over  the  Dunlossitj  who  asked  her  to 
get  out  of  the  way,  then  warned  her,  and 
finally  cut  her  cables  so  that  she  drifted  away 
and  was  damaged.  Held  that  the  act  was 
without  justification,  and  the  Dunlossit  found 
liable  in  damages.  Currie  v.  Allan,  1894,  21 
R  1004  ;  31  S.  L.  R.  814  ;  2  S.  L.  T.  150. 

9.  Possession  given  for  a  Special  Pur- 
pose—Damages— Special  Damages. — A  per- 
son to  whom  papers  are  entrusted  for  a  special 
purpose  has  only  a  qualified  possession  for 
that  purpose,  and  any  ultroneous  use  of  them 
made  by  him  is  an  infringement  of  the  pro- 
prietary rights  of  the  owner,  which  will  render 
him  liable  in  damages.  Hay  was  a  clerk  in 
the  office  of  A.  and  B.,  a  firm  of  lawyers  who 
were  employed  to  wind  up  the  estate  of  C. 
In  course  of  his  employment  there  came  into 
his  possession  papers  from  which  he  inferred 
that  C.  had  made  false  returns  to  the  Inland 
Revenue.  He  gave  information  to  this  effect 
to  the  authorities,  who,  after  inquiry,  absolved 
C.  from  blame.  C.'s  trustees  raised  an  action 
against  Hay  for  damages.  They  failed  to 
prove  special  damages.  Held  that  the  claim 
was  relevant,  and  damages  assessed  at  £20. 
Broum's  Trs.  v.  Hay,  1898,  26  R.  1112;  35 
S.  L.  R.  877;  6  a  L.  T.  113. 

10.  Property  — Character  of  Servant— 
'*  Private  and  Confidential  "—Warrant  to 
Disclose. — X.,  a  firm  of  ironmoulders,  having 


engaged  A.,  a  moulder,  sent  to  Y.,  A.'s 
former  employers,  a  memorandum  marked 
''Private  and  Confidential"  which  contained 
interrogations  concerning  A.'s  past  services, 
&c.  Y.  sent  back  replies  coupled  with  a  sug- 
gestion that  for  reasons  stated  X.  should  dis- 
miss A.  from  their  service.  X.  took  the  hint 
and,  in  dismissing  A.,  explained  the  reason 
why.  A.  then  raised  an  action  for  damages 
for  defamation  against  Y.,  in  which  he  was 
unsuccessful,  and  was  found  liable  in  expenses 
which  he  paid  up  to  the  taxed  amount.  Y. 
then  sued  X.  for  the  extrajudicial  expenses 
he  had  been  put  to.  His  ground  of  action 
was  breach  of  confidence  on  X.'s  part  in  dis- 
closing the  contents  of  the  memorandum. 
Action  dismissed  as  irrelevant:  Ld.  Young 
being  of  opinion  that  there  was  no  relation 
of  confidence  created ;  Ld.  Moncreiff  thinking 
contra,  but  holding  that  Y.  having  called  on 
X.  to  dismiss  A.,  X.  was  justified  in  assigning 
reasons  of  dismissal.  Mushets  Ltd.  v.  Mac- 
kenzie Bros.,  1899,  1  F.  766 ;  36  S.  L.  R.  552 ; 
6  S.  L.  T.  373. 

11.  Property— Conversion  of. — A.  deposited 
his  Ralli  car  with  B.  for  repairs.  B.'s  estates 
were  sequestrated.  His  trustee  sold  his  stock 
to  C,  but  expressly  excluded  A.'s  RalH  car. 
C.  took  possession  of  the  car  and  sold  it. 
Held  that  A.  had  a  good  claim  against  C,  but 
none  against  B.'s  trustee.  Mackintosh  v.  Gal- 
hraith  db  Arthur,  1900,  3  F.  66  ;  38  S.  L.  R.  53  ; 
8  S.  L.  T.  241. 

12.  Property— Seizure  of  Fishing  Nets — 
Public  Official  —  Privilege  —  Malice  and 
Want  of  Probable  Cause. —One  of  the 
Fishery  Board  officials,  in  pursuance  of  orders, 
seized  nets  with  which,  it  was  alleged,  illegal 
trawling  had  been  done,  and  which,  in  that 
event,  were  forfeit.  There  being  no  convic- 
tion, held  that,  to  found  an  action  of  damages 
against  the  official,  malice  and  want  of  prob- 
able cause  must  be  averred.  Pyper  v.  Ingram, 
1901,  3  F.  514;  38  S.  L.  R.  369;  8  S.  L.  T. 
493. 

13.  Property— Wrongfiil  Possession  of 
Heritable  Property— Resumption  of  Pos- 
session brevi  manu. — A.  feued  ground  for 
building  purposes  to  B.,  with  entry  at  Whit- 
sunday 1880,  and  on  condition  that  B.  should 
erect  and  finish  certain  prescribed  tenements 
thereon  by  Whitsunday  1881.  A.  agreed  to 
advance  sums  of  money  to  B.  by  instalments 
to  enable  him  to  erect  the  tenements ;  and 
it  was  stipulated  that,  in  security  of  any 
advances  made,  he  should  hold  the  subjects 
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and  tenements  thereon  erected,  with  power 
to  sell  them,  and  with  power  to  finish  any 
tenements  left  unfinished  previous  to  selling 
the  same.  A.  intimated  the  work  was  defec- 
tive, and  threatened  to  complete  the  work 
himself.  B.  ahandoned  the  work,  and  A.  then 
completed  it.  Held  he  was  justified  in  doing 
«o.  Borland  <k  CoyJs  Trustee  v.  Paterson,  1881, 
19  S.  L.  R.  261. 

14.  Boad— Horse  frigliteiied  by  Oliddct  in 
Pield. — A  horse  while  being  driven  along  a 
road  took  fright  at  a  heap  of  manure  in  a 
field.  The  manure  was  covered  by  a  tar- 
paulin which  flapped  in  the  wind.  Held  that 
this  was  an  incident  of  agriculture  involving 
no  negligence  in  the  farmer  who  tilled  the 
field.  Gibson  v.  Stewart,  1894,  21  R.  437 ;  31 
S.  L.R.  368;  1  S.  L.  T.  479. 

15.  Sednctioii—"  Threats,  Solicitations, 
MasterftQ  Ascendency." — Issue  of  seduction 
allowed  on  averments  by  the  pursuer  that  she 
had  been  in  the  service  of  the  defender,  and 
that  he  had  obtained  possession  of  her  partly 
by  force,  partly  by  threats,  and  partly  by 
virtue  of  his  authority  as  her  master.  Gray 
▼.  Aft/for,  1901,  39  S.  L.  R  256. 

16.  Sednction— -Condition  Attached  to 
Payment  of  Money.  — A  man  who  had  seduced 
a  woman  with  the  result  that  she  became 
pregnant,  granted  her  a  cheque  for  a  sum 
of  money,  as  an  alimentary  provision  and 
as  reparation  for  the  loss  of  her  situation, 
on  condition,  as  he  alleged,  that  she  should 
not  disclose  his  name.  In  an  action  by  the 
woman  for  the  amount  of  the  cheque,  it  being 
dishonoured  upon  presentation — held  that  the 
condition  of  secrecy  was  invalid,  and  decree 
pronounced  for  the  amount  of  the  cheque, 
although  the  pursuer  had  not  fulfilled  the 
condition.  Shearer  v.  Alexander,  1875,  12 
S.  Li.  R.  333. 

17.  SolatiTun— Competency  of  Action  for 
— ^Action  by  Iiynred  Man. — ^An  action  for 
solatium,  raised  by  a  parent  against  defenders 
in  respect  of  the  death  of  her  son  caused  by 
their  negligence,  held  excluded  by  an  action 
raised  by  the  son  during  his  lifetime  for 
reparation  for  the  injuries  received.  Darling 
V.  Gray  d:  Sons,  1892  (H.  L.),  19  R.  31;  29 
S.  L.  R  910. 

18.  Threats— Proceedings  to  stop  Sale 
ct  Bace  Cards— Reasonable  Apprehension 
ijf  Disturbance  if  Sale  Continued— Loss  of 
Profit  to  Publisher— Liability  of  Police 


Superintendent  and  Proprietor  of  Official 
Cards. — Inaccurate  race  cards  being  sold  in 
a  burgh,  the  proprietor  of  the  official  cards 
asked  the  superintendent  of  police  to  inter- 
vene. Fearing  a  disturbance,  the  superintend- 
ent persuaded  the  publisher  of  the  inaccurate 
cards  to  stop  selling  them.  The  publisher 
sued  the  superintendent  and  the  proprietor 
of  the  correct  card  for  damages.  Held  that 
neither  was  liable.  Brovm  v.  Murray^  1874, 
IR.  776;  11  S.L.  R327. 

19.  Theft  —  Law- Agent  purloins  Man- 
dates of  brother  Agent,  and  so  preyents 
him  voting  in  Sequestration.— Issue  allowed. 
A.  V.  B,,  1902  (0.  H.),  9  S.  L.  T.  411. 

20.  Title  to  Sue-^oint  Title. —Where  one 
of  several  persons  in  titulo  to  sue  a  claim  for 
reparation  sues  alone,  he  must  aver  that  the 
others  do  not  desire  to  prosecute  their  claims. 
If  he  fails  to  do  so,  the  Court  will  either  order 
intimation  to  the  other  parties  or  dismiss  the 
action.  Pollok  v.  Workman,  1900,  2  F.  354 ; 
37  S.  L.  R.  270;  7  S.  L.  T.  338.  GrarU  v. 
Wood  Bros,,  1902  (O.  H.),  10  S.  L.  T.  296. 
Smith  V.  Neic  Rossleigh  Cycle  Coy,,  1902  (0.  H.), 
10  S.  L.  T.  273.  Smith  v.  Wilsons  and  Clyde 
Goal  Coy,,  1893,  21  R.  162;  31  S.  L.  R.  125; 
1  S.  L.  T.  332. 

21.  Wrongftd  Prosecution— Public  Officer 
—Malice  and  Want  of  Probable  Cause.— 

A  procurator-fiscal,  on  the  information  of  a 
bank,  brought  a  criminal  prosecution  against 
a  person  which  was  ultimately  held  to  have 
proceeded  on  an  irrelevant  charge.  The  person 
pi'osecuted  brought  an  action  of  damages 
against  both  procurator-fiscal  and  bank.  Held 
that  malice  and  want  of  probable  cause  must 
be  put  in  issue  against  both  defenders.  Ra^e 
V.  LinUm,  dx.,  1875,  2  R  669 ;  12  S.  L.  R.  398. 
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Competent  and  Omitted,  1-4. 
Conditions  of  Plea,  5-12. 
Conviction,  13-16. 
Court  op  Claims,  17. 
Declabatobt  Findings,  18. 
Decrees,  19-25. 
Default,  Decree  by,  19. 
Disentail,  26. 
Dismissal,  27,  28. 
Interdict,  1-3. 

Medium  Concludendi,  2-5, 10-12. 
multiplepoinding,  22-24. 
Opinions  op  Judges,  29,  30. 
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Pabtieb,  6-9. 
Pbovino  op  Tenob,  25. 
Refebence  to  Oath,  31. 
Res  Noviteb,  32. 
Shbbipp  Coubt,  33. 
Teinds,  34-37. 
Valuation  Appeal,  38. 

1.  Competent  and  Omitted — Suspension 
and  Interdict— Poinding  of  Ground— Sale 
of  Poinded  Articles.— In  an  action  of  poind- 
ing of  the  ground  raised  in  the  Sheriff  Court 
by  a  heritable  creditor  decree  was  pronounced 
in  August  1883  against  the  tenant  to  the  ex- 
tent of  one  year's  rent.  In  December  1884 
the  defenders  in  that  action  raised  an  action 
in  the  Sheriff  Court  to  have  the  creditor  inter- 
dicted from  selling  the  poinded  articles.  They 
founded  on  receipts  for  the  rent  for  the  said 
year,  which  were  not  produced  in  the  action 
of  poinding  of  the  ground.  Action  dismissed 
as  incompetent.  Crawford  dL*  Coy.  v.  Scotiisk 
Savings  Investment  and  Building  Society,  1885, 12 
R.  1033  ;  22  S.  L.  R.  684. 

2.  "Competent  and  Omitted  "—Medium 
concludendi  — Pursuer  and  Defender. —A 
track  of  pipe  was  laid  in  a  wayleave  which 
had  been  acquired  by  the  authors  of  a  water 
trust.  The  owner  of  the  underlying  minerals 
proposed  to  work  them;  the  water  trust 
applied  for  interdict,  basing  their  claim  on 
the  mineral  owner's  alleged  failure  to  comply 
with  the  provisions  of  the  Waterworks  Clauses 
Act,  1847.  Interdict  was  refused.  A  second 
note  was  then  presented  in  which  the  water 
trust  founded  on  their  right  of  wayleave,  which 
entitled  them  to  support.  The  respondent 
pleaded  (1)  " res  judiccUa,^*  and  (2)  "competent 
and  omitted."  In  support  of  the  latter  he 
argued  that  in  the  former  action  he  was  the 
true  pursuer  of  the  issue.  The  Court  repelled 
both  pleas — (1)  the  grounds  of  action  were 
different;  (2)  the  complainer  in  the  original 
action  was  in  the  position  of  a  pursuer.  Edinr 
burgh  Water  Trust  v.  Clippens  Oil  Coy.  Ltd., 
1899, 1  F.  899  ;  36  S.  L.  R  710 ;  7  S,  L.  T.  36. 

3.  ''Competent  and  Omitted  "—Pursuer 
and  Defender. — Opinion  by  Ld.  Kinnear,  that 
the  complainer  in  a  process  of  interdict, 
which  is  brought  for  any  other  purpose  than 
to  regulate  possession,  is  not  necessarily  in 
the  position  of  defender  in  such  process  so  as 
to  deprive  him  of  the  right  (which  it  is  said 
every  pursuer  of  an  action  has)  to  bring  a 
new  action  for  the  same  practical  result  as  a 
former  one  in  which  he  has  failed,  provided 
he  rests  the  new  summons  on  a  different 


ground  of  action.  Edinburgh  WaUr  Trust  v. 
Clippens  Oil  C<yy.,  1899, 1  F.  899  ;  36  S.  L.  R. 
710;  7S.  L.T.  36. 

4.  Competent  and  Omitted — Medium  con- 
cludendi —  Scotch  Sequestration  —  Bank- 
ruptcy (Scotland)  Act^  1856,  sec.  127.— In 
an  action  for  rescission  of  a  contract  of  sale 
and  repayment  of  the  purchase-money,  a 
company  filed  a  bill  of  complaint  in  the 
English  Court  of  Chancery.  At  the  same 
time  they  claimed  to  be  ranked  for  the  same 
sum  upon  the  estates  of  a  firm  sequestrated 
in  Scotland.  The  trustee,  who  was  a  party 
to  the  Chancery  suit,  rejected  the  claim,  and 
his  rejection  was  ultimately  affirmed  by  the 
House  of  Lords.  The  bill  in  Chancery  was 
amended — on  the  discovery  of  additional  evi- 
dence of  fraud  and  a  decree  pronounced 
thereon  declaring,  inter  alia,  that  the  company 
should  be  entitled  to  prove  for  £65,000  in 
the  Scotch  sequestration  suit.  Founding  on 
this  decree,  the  company  lodged  another 
claim  against  the  Scotch  trustee,  who  rejected 
it  on  the  plea  of  res  judicata.  Held  (affirming 
First  Division)  that  this  plea  must  prevail. 
Phosphaie  Sewage  Coy.  v.  Molleson,  1879  (H.  L.), 
4  App.  Ca.  801;  6  R.  113;  16  S.  L.  R. 
822. 

5.  Conditions  of  Plea— Same  Grounds  of 
Claim. — Opinion  by  Ld.  Kinnear  that,  in 
order  to  support  a  plea  of  res  pidicata,  it  is 
necessary  to  show  not  only  that  the  partiea 
and  the  subject-matter  in  the  two  suits  are 
identical,  but  also  that  the  two  suits  present 
one  and  the  same  ground  of  claim.  NortJi 
British  Ely.  Coy.  v.  Lanarkshire  arid  Dumbarton- 
shire Ely.  Coy.,  1897,  24  R.  564  ;  34  S.  L.  R. 
415 ;  4  S.  L.  T.  316. 

6.  ConditionsofPlea— Parties— Ex  parte 
Judgment. — ''Without  two  parties  being  in 
the  field  no  judgment  can  be  res  judicctta.^^ 
Per  Lord  President  Robertson.  Fulton  v. 
Earl  of  Eglinton  and  Winton,  1895,  22  R.  823; 
32  S.  L.  R.  661 ;  3  S.  L.  T.  61. 

7.  Conditions  of  Plea— Different  Parties 
— Precedent. — To  support  a  plea  of  res  judicata 
it  is  not  enough  that  the  pursuers  of  the 
two  actions  should  be  the  same  and  the  media 
concludendi  identical.  The  defenders  in  the 
two  actions  must  also  be  the  same  parties. 
On  the  other  hand,  it  may  well  be  that  the 
judgment  cited  as  res  judicata  may  form  a 
precedent  binding  upon  the  Court.  Duke  of 
Atholl  V.  Glover  Incorporation  of  Perth,  1899^ 
1  F.  658  ;  36  S.  L.  R.  481 ;  6  S.  L.  T.  351. 
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8.  OonditionB  of  Plea— Separate  Pnrsners 
—Action  by  Member  of  Public— The  Police 
CommiBBioners  of  a  parliamentary  burgh 
having  sued  onsuocessf  ully  a  declarator  that 
the  county  council^  within  whose  sphere  of 
influence  the  burgh  lay,  had  no  authority  to 
levy  rates  upon  the  heritage  within  burgh, 
an  individual  (who  was  moreover  a  member  of 
the  Police  Commission)  resisted  pajrment  of 
the  assessment  by  suspension  and  interdict. 
Held  that  the  judgment  in  the  action  at  the 
instance  of  the  Police  Commissioners  was  not 
res  judicata  against  him.  Mac  Arthur  v.  Argyll 
a  a,  1898,  25  R.  829;  35  S.  L.  R.  612;  5 
S.  L.  T.  394. 

9.  GoiiditionB  of  Plea  — Parties  — Actio 
popularis— Decree  Binding  on  Public— In 
a  popular  action  raised  by  a  member  of  the 
public  the  House  of  Lords  expressed  opinions 
against  a  finding  of  the  Court  below  which 
was  unfavourable  to  the  public.  This  finding 
had  not  been  made  subject  of  appeal.  The 
House  in  affirming  expressed  opinion  that 
the  said  finding  would  not  be  res  judicata 
agdnst  members  of  the  public  not  being 
parties  to  the  action.  Edinburgh  MagittraUs 
Y.  Blackie,  1886  (H.  L.),  13  R  78;  23  S.  L.  R 
601. 

10.  Conditions  of  Plea— Medium  condu- 
dendi— Decree  in  Previous  Action  arising 
out  of  same  Suldect-matter. — A  shareholder 
in  a  company  raised  an  action  against  the 
company  for  damages  for  breach  of  agreement. 
Decree  was  pronounced  against  him.  There- 
after he  raised  another  action  against  the 
directors  for  repayment  of  the  calls  on  his 
shares,  and  for  damages  in  respect  that  he 
had  been  induced  to  take  shares  on  the  faith 
of  said  agreement.  The  defenders  pleaded  res 
judicata.  Plea  repelled  on  the  ground  that 
the  TOiedia  concludendi  were  different.  Scott  v. 
Macd(ynald,  d:c.,  1885,  12  R.  1123  ;  22  S.  L.  R. 
666. 

11.  Conditions  of  Plea— Medium  conclu- 
dendi—Husband  and  Wife— Separation- 
Cruelty— Necessity  for  Proof— Defence  of 
Cruelty  Sustained  in  Action  of  DiTorce 
for  Desertion. — In  an  action  for  divorce  on 
the  ground  of  desertion  raised  by  a  husband 
against  his  wife,  the  wife  proved  cruelty  suf- 
ficient to  justify  non-adherence,  and  decree 
was  refused.  In  a  later  action  for  separation 
and  aliment  raised  by  the  wife  on  the  ground 
of  the  husband's  cruelty,  held  that  the  judg- 
ment in  the  previous  case  was  not  res  judicata 
to  the  effect  of  excluding  the  necessity  for 


proof.    Stevens  v.  Stevens,  1882,  9  R.  730,  19 
S.  L.  R  497. 

12.  Conditions  of  Plea— Medium  conclu- 
dendi —  Reparation  for  Wrongftd  Con- 
finement as  Lunatic— Second  Action  for 
Slander. — A  person  confined  in  a  lunatic 
asylum  raised  an  action  of  damages  against 
the  doctors,  who  granted  the  certificate  of 
lunacy,  and  lost  it.  He  then  raised  a  second 
action  against  one  of  the  doctors,  concluding 
for  damages  for  slander.  Second  action  held 
to  be  barred  exceptione  rei  judicata.  Mackintosh 
V.  JFeir,  1875,  2  R  877. 

13.  Conviction  on  Summary  Prosecution 
no  bar  to  Court  of  Session  Action  for 
Damages. — Held  that  a  conviction  on  a  sum- 
mary prosecution  of  breach  of  the  peace  did 
not  bar  the  convicted  one  from  raising  in  the 
Court  of  Session  an  action  for  damages  for 
assault  and  illegal  arrest  against  the  persons 
who  had  forcibly  conducted  him  to  a  police- 
office  and  made  the  charge  upon  which  the 
conviction  followed.  Wood  v.  N,  B,  Ely,  Coy., 
1899,  1  F.  562  ;  36  S.  L.  R  407 ;  6  S.  L.  T. 
323. 

14.  Conviction  as  Defence  to  Action  in 
Court  of  Session.  —  A  court  of  competent 
jurisdiction  having,  on  a  summary  complaint, 
and  without  objection  by  the  respondent, 
dealt  with  the  merits  of  a  question  raised 
by  an  action  between  the  same  parties,  ante- 
cedently brought  in  the  Court  of  Session,  the 
decision  of  that  Court  will  be  recognised  by 
the  Court  of  Session  as  deciding  the  question. 
Kennedy  v.  Wise,  1890,  17  R.  1036  ;  27  S.  L.  R 
813. 

15.  Conviction— Complaint  under  Statute 
—Action  of  Damages  on  same  Grounds- 
Master  and  Servant  Act,  1867,  sees.  4, 9, 18. 
— Held  that  a  judgment  on  a  complaint  by  a 
servant  against  his  master  under  the  Act,  for 
illegal  dismissal,  was  res  judicata  in  an  action 
of  damages  between  the  same  parties  on  the 
same  grounds.  Young  v.  Mitchell,  1874,  1  R 
1011  ;  lis.  L.  R  582. 

16.  Conviction— Civil  Action  for  Dam- 
ages.— "A  conviction  or  judgment  in  a  criminal 
court  is  not  a  res  judicata  effectual  to  bar  an 
action  or  claim  in  a  civil  action  arising  or 
alleged  to  arise  out  of  the  same  circumstances." 
Per  Lord  Trayner.  Wilson  v.  Bennett,  1903, 
6  F.  269  ;  41  S.  L.  R  216;  11  S.  L.  T.  580. 

17.  Court  of  Claims.— Plea  of  res  judicata 
founded  on  a  finding  of  the  Court  of  Claims 
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of  1901,  repelled.    Earl  of  Lavderdale  v.  fVedder- 
hum,  1902  (O.  H.),  10  S.  L.  T.  459. 

18.  Dedaiatory  Findings  —  Acanies- 
cence.  —  A  decree  declaring  the  rights  of 
parties  under  a  contract  held  not  to  be  re$ 
judicata  against  one  of  them  pleading  acquies- 
cence in  defence  to  an  action  for  damages  for 
breach  of  the  contract.  Steel  Coy.  of  Scotland 
V.  Tancred,  Arrol  d:  Coy.,  1892,  19  R.  1062 ;  29 
S.  Lim  A.  873. 

19.  Decree  by  De&nlt— Decree  in  foro 
—  Failare  to  Deliver  Pzinted  Proofs  — 
Court  of  Session  Act,  1868,  sec.  2B.—Held 
that  a  decree  of  absolvitor  upon  a  pursuer's 
failure  to  deliver  printed  proofs  of  the  record 
in  terms  of  sec.  26  of  the  Act  was  a  decree  in 
foro  and  a  foundation  for  a  plea  of  res  judicata 
in  another  action  between  the  same  parties  in 
the  same  terms.  Forrest  v.  Dunlop,  1875,  3 
R.  15  ;  13  S.  L.  R.  2. 

20.  Decree  for  Calls  on  Shares— Petition 
for  Belief  under  Companies  Act,  1898.-- 
A  company  having  gone  into  liquidation,  the 
liquidator  obtained  from  the  Lord  Ordinary 
to  whom  the  liquidation  had  been  remitted 
a  decree  for  payment  of  calls  upon  certain 
"  bonus  "  shares.  This  interlocutor  was  dated 
25th  February  1898.  The  shareholders  re- 
claimed. The  Companies  Act,  1898,  came 
into  force  in  August  1898.  The  aggrieved 
shareholders  thought  to  shelter  themselves 
behind  its  provisions.  They  obtained  a  sist 
of  the  reclaiming  note,  and  presented  to  the 
Lord  Ordinary  a  petition  under  the  Act.  Held 
that  the  former  judgment  did  not  exclude  the 
petition.  Brovmlie,  Petitioner  (Scottish  Herit- 
ages Coy.\  1898  (O.  H.),  6  S.  L.  T.  249. 

21.  Decree— Husband  and  Wife— Decla- 
rator of  Marriage  —  Second  Suit  after 
Thirty  Years. — An  action  of  declarator  of 
marriage  was  brought  in  1842  against  a  lady, 
and  after  trial  dismissed  in  1846.  In  1875, 
after  the  lady's  death,  a  second  action  was 
brought  for  declarator  of  the  same  marriage, 
and  for  reduction  of  the  former  decree.  Held 
that  the  second  action  was  barred  by  res  judi- 
cata. Lockyer  v.  Ferryman,  etc.,  1877,  2  App. 
Ca.  519 ;  4  R.  (H.  L.)  32. 

22.  Decree— Multiplepoinding. — A  decree 
in  an  action  of  multiplepoinding  is  res  judicata 
against  all  the  parties  to  the  proceedings  in 
which  it  is  pronounced.  Elder's  Trs.  v.  Elder, 
1895,  22  R.  505 ;  32  S.  L.  R.  365 ;  2  S.  L.  T. 
679. 


23.  Decree— Multiplepoinding— Claim- 
ants—Identity  of  Parties.- A  claimant  in 
a  multiplepoinding  claimed  upon  a  title  which 
another  person  had  unsuccessfully  founded 
upon  in  a  previous  process  with  reference  to 
the  same  fund.  Fle&ot  res  judicata  Buatained. 
M'Caig  v.  MaitUmd,  1887,  14  R.  295;  24 
S.  L.  R.  219. 

24.  Decree— Multiplepoinding.  —  A  com- 
pany was  authorised  by  statute  to  issue  stock 
to  the  amount  of  £82,000  to  creditors.  A.,  a 
creditor  for  £935,  obtained  decree  for  stock 
to  that  amount.  Thereafter  other  creditors 
obtained  decree  for  stock  to  the  amount  of 
£162,322.  The  company  raised  a  multiple- 
poinding as  to  the  distribution  among  the 
creditors  of  the  stock.  A.  pleaded  that  the 
multiplepoinding  was  incompetent  as  against 
him,  because  the  matter  was  res  judicata  in 
respect  of  the  decree  obtained  by  him.  Held 
that  the  plea  was  bad  ;  and  that  the  question 
whether  A.  had  a  preference  as  against  the 
other  creditors  might  competently  be  deter- 
mined in  the  multiplepoinding.  Girvan  and 
Portpatrick  Rly.  Coy,  v.  H.  <fc  jR.  Lamond,  1886, 
13  R.  931 ;  23  S.  L.  R.  671. 

25.  Decree— Proving  the  Tenor— Dispo- 
sition of  Lands  —  Bepresentatiyes  of 
Grantor. — Observed  that  a  decree  of  proving 
the  tenor  of  a  disposition  of  lands  and  the 
sasine  following  thereon  would  not  be  res 
judicata  against  the  representatives  of  the 
granter  who  had  been  called  as  defenders,  not 
by  name,  but  only  as  "  heirs  and  representa- 
tives of  the  granter."  PoUok  v.  Jones*  Heir^ 
1899,  1  F.  394;  36  S.  L.  R.  292;  6  S.  L.  T. 
287. 

26.  Disentail  Proceedings— Burden.— A 

truster  directed  his  trustees  to  execute  an 
entail  of  lands  on  a  series  of  heirs,  and  to 
insert  in  the  deed  a  provision  which  should 
impose  upon  the  lands  a  burden  in  favour  of 
third  parties  in  a  certain  contingency-  The 
institute  in  1883  commenced  disentail  pro- 
ceedings, in  which  he  set  forth  the  above 
burden  as  being  a  burden  upon  the  lands. 
The  Court  granted  decree  ordaining  the  trus- 
tees to  convey  the  lands  in  fee-simple  to  the 
institute,  subject  to  the  burden.  They  con- 
veyed without  reference  to  it.  The  parties  in 
whose  favour  the  burden  was  conceived  were 
not  parties  to  these  proceedings.  In  1896 
the  institute  raised  an  action  of  declarator 
that  he  held  the  lands  free  of  the  burden. 
Held  (1)  that  the  action  was  competent ;  (2) 
that  the  disentail  proceedings  were  not  res 
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jttdiccUa  as  to  whether  the  burden  had  lapsed 
or  no.  Dalgleish  v.  Eudd,  1897,  25  R.  225 ;  35 
S.  L.  R.  144 ;  5  S.  L.  T.  214. 

27.  DismissaL — Dismissal  of  an  action  will 
not  found  a  plea  of  res  judicata.  Cunningham 
V.  Skinner,  1902,  4  F.  1124  ;  39  S.  L.  R.  727 ; 
10  S.  L.  T.  148.  Duke  of  Sutherland  v.  Reed, 
1890,  18  R  252 ;  28  S.  L.  R.  217. 

28.  Dismissal— Belevancy. — Opinions  for 
and  against  the  proposition  that  a  judgment 
on  relevancy  is  a  ground  for  sustaining  a  plea 
of  res  judicata,  Wallace  v.  Braidy  1900,  2  F. 
754 ;  37  S.  L.  R  569. 

29.  Opinion  of  Judges.— The  opinion  of 
the  Court,  expressed  at  advising,  on  a  ques- 
tion not  argued  by  the  parties  and  not  referred 
to  in  the  'judgment  of  the  Court,  does  not 
foreclose  the  parties  from  again  raising  the 
question  for  judgment.  Mouhray*s  Trs.  v. 
Moufyray,  1896,  23  R  809 ;  33  S.  L.  R  643 ; 
4  S.  L.  T.  43. 

30.  Opinionsof  Judges.— Per  LdM'Laren: 
In  a  question  of  res  judicata  I  doubt  whether 
it  is  permissible  to  refer  even  to  the  collective 
opinion  of  the  Court  for  the  purpose  of  con- 
trolling or  limiting  the  effect  of  its  decree, 
and  it  is  quite  certain  that  the  opinions  of 
individual  judges  not  concurred  in  by  a 
majority  of  the  Court  cannot  be  used  for 
such  a  purpose.  Marquis  of  Huntly  v.  Nicol, 
1896,  23  R  610 ;  33  S.  L.  R  432  ;  3  S.  L.  T. 
297. 

31.  Reference  to  Oath. — After  an  inter- 
locutor had  been  pronounced  finding  that  the 
question  at  issue  was  already  the  subject  of 
decision  the  pursuer  referred  his  claim  to  the 
defender's  oath.  Opinion  that  the  interlocutor 
sustaining  the  plea  of  res  judicata  was  a  finding 
in  law,  and  that  a  reference  to  oath  was  in- 
competent. Sawers  v.  Clark,  1892,  19  R 
1090;  29S.  L.R.  738. 

32.  Res  noviter— Decree  Ranking  and 
l^referring. — In  an  action  of  multiplepoinding 
a  claimant  based  his  claim  "  on  a  sound  con- 
struction ''  of  a  trust-deed.  His  claim  having 
been  disallowed,  and  the  interlocutor  having 
become  final,  he  asked  leave  to  amend  his 
claim  by  adding  a  statement  that  he  had 
recently  discovered  that  the  will  should  be 
construed  by  English  law  and  that  such  a 
construction  would  be  in  his  favour.  Motion 
refused.  TerreU  v.  Ker,  1900,  2  F.  1055;  37 
S.  U  R  807 ;  8  S.  L.  T.  74. 


33.  Sheriff  Court  Decree  —  Possessory 
Judgment. — Held  that  a  decree  of  dismissal 
of  a  possessory  action  in  the  Sheriff  Court 
would  not  found  a  plea  of  res  judicata  where 
the  same  question  was  raised  between  the 
parties  in  the  Coiurt  of  Session  in  a  declaratory 
action.  Davidson  v.  The  Shipmastert^  Society  of 
Aberdeen,  1897  (O.  H.),  5  S.  L.  T.  34. 

34.  Teind— Process— Locality.— In  1850  an 
interim  scheme  for  augmentation  of  stipend 
was  approved  in  a  process  of  locality.  In  1858 
the  Lord  Ordinary  remitted  to  the  clerk  to 
rectify  this  scheme  by  allocating  the  augmen- 
tation on  the  teinds  of  lands  which  were 
alleged  to  be  unvalued.  The  clerk  rectified 
the  scheme,  but  no  interlocutor  approving  of 
the  scheme  as  modified  was  pronounced.  Held 
that  the  Lord  Ordinary's  interlocutor  of  1858 
was  not  res  judicata  on  the  question  whether 
the  teinds  of  the  lands  in  question  were  valued 
or  unvalued.  Speir  v.  Lord  fVUloughby  d^Eresby, 
1891,  18  R  407  ;  28  S.  L.  R  277. 

35.  Teind  —  Process  —  Locality.  —  The 
minister  of  a  parish  raised  an  action  of  de- 
clarator that  certain  lands  therein  were  not 
valued.  The  proprietor  pleaded  res  judicata 
in  respect  of  proceedings  in  a  locality  in  which 
the  lands  were  entered  at  the  proven  rental 
but  were  omitted  from  the  decree  of  locality. 
Plea  of  res  judicata  repelled,  Maclaehlan  v. 
Stuart,  tt-c,  1885,  12  R  1107 ;  22  S.  L.  R  721. 

36.  Teind— Process— Locality.— By  final 
decree  of  locality  in  1728  it  was  found  that 
certain  lands  were  to  be  charged  with  no  part 
of  the  stipend.  In  a  subsequent  locality  in 
1826  the  question  of  the  liability  of  the  lands 
for  stipend  was  again  raised,  but  it  was  decided 
to  be  res  judicata.  Held  that  it  was  not  com- 
petent to  discuss  the  question  whether  or  not 
in  the  original  locality  the  claim  to  exemption 
was  well  founded,  but  that  it  was  res  judicata 
that  the  lands  were  held  teind  free.  Lady 
WiUoughhy  d^Eresby  v.  Speir  (Locality  of 
Muthill),  1876,  14  S.  L.  R  162. 

37.  Teind  —  Process  —  Whether  Lands 
Teind  Pree— Lands  struck  out  of  Rental 
in  Previous  Augmentation  not  carried  to 
Final  Decree. — In  1795  a  process  of  augmen- 
tation was  raised  and  a  rental  of  the  lands  of 
the  parish  was  produced  in  which  were  in- 
cluded certain  lands  extending  to  81  acres 
belonging  to  the  ancestor  of  D.  D.'s  ancestor 
and  the  other  heritors  lodged  a  minute  stat- 
ing, inter  alia,  that  the  81  acres  were  held 
cum  decvmis  inclusis,  and  craving  that  they 
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might  be  struck  out  of  the  rental,  and  the 
Court  ordered  this  to  be  done.  The  proceed- 
ings were  not  carried  to  a  final  decree.  In 
1807  a  new  process  of  augmentation  was 
raised  which  proceeded  to  a  final  decree,  and 
in  this  process  the  81  acres  were  not  included 
in  the  locality.  In  1897  a  third  process  of 
augmentation  was  raised,  and  the  81  acres 
were  included  in  the  scheme  of  locality. 
Maintained  that  the  question  had  been  settled 
in  the  process  of  1795,  and  pleaded  res  jwdi- 
cata.  Held  that  the  plea  fell  to  be  sustained. 
Dundcu  V.  WaMdl,  1880,  7  R  (H.  L.)  19;  17 
S.  L.  R  433. 

38.  Valuation  Appeal  Committee.— The 
doctrine  of  res  judicata  does  not  hold  in  ques- 
tions arising  before  land  valuation  committees. 
Lamont  v.  Dumfriesshire  Assessor ^  1900,  2  F. 
610;  7  S.  L.  T.  465. 
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Accountant,  1. 

Auction  BEB,  2-4. 

Auditor,  16. 

Bank,  5-9. 

Galendereb,  11. 

Carrier,  12, 13. 

Cautioner,  1,  4. 

Clerk  of  Heritors,  15. 

Company,  16-19. 

Contract,  Rights  arising  out  of,  20- 

22,  37. 
Depositary,  23. 
Factor,  24-27. 
Law- Agent,  28-34. 
Lender,  35. 
Printer,  36. 

Sale  of  Subject  of,  41. 
Salvor,  39. 

Secretary  of  Company,  17, 18. 
Seller,  37. 
Shareholder,  19. 
Ship,  38-40. 

1.  Accountant — Special  laen—Betention 
for  General  Account. — An  accountant's  lien 
is  special,  and  does  not  entitle  him  to  retain 
books,  <&c.,  against  a  general  account.  Ful- 
weWs  Sequestration,  1901  (O.  H.),  9  S.  L.  T.  34. 
MeikU  <k  Wilson  v.  Pollard,  1880,  8  R  69 ;  18 
S.  L.  R.  56. 

2.  Auctioneer — General  Balance. —  An 

auctioneer  has  a  lien  for  a  general  balance  due 


to  him  over  goods  consigned  to  him  for  sale. 
Miller  v.  Hutckeson  <fc  Dixon,  1881,  8  R  489  ; 
18  S.  L.  R.  304.  Of.  Brown  v.  Smith,  1893 
(O.  H.),  1  S.  L.  T.  158. 

3.  Auctioneer— General  Balance.— Auc- 
tioneers employed  to  carry  through  the  dis- 
plenishing  sale  of  a  farmer,  who  became 
notour  bankrupt  within  sixty  days,  held  to 
have  no  right  to  retain  out  of  the  proceeds 
of  the  sale  the  amount  of  unsecured  advances 
previously  made  to  the  bankrupt.  Crai^s 
Trustee  v.  Macdonald,  Fraser  d:  Coy.,  1902,  4 
F.  1132;  39  S.  L.  R  773;  10  S.  L.  T.  201. 

4.  Auctioneer — Sequestration— Vesting 
Order— Novum  debitum— Lien  on  Qoods 
for  Expenses — Advance  by  Auctioneer  on 
Goods  handed  to  him  for  Sale  by  Bankrupt. 

— A  sequestrated  bankrupt,  being  in  posses- 
sion of  some  of  his  moveable  estate,  handed 
it  to  an  auctioneer  for  sale  and  received  an 
advance  to  account  of  the  price.  Held  that, 
in  a  question  with  the  trustee  in  the  seques- 
tration, the  auctioneer  had  no  lien  over  the 
goods  in  respect  of  his  advance  or  any  expense 
incurred  in  relation  to  the  articles.  Falconer 
v.  Dickson's  Trustee,  1903  (O.  H.),  11  S.  L.  T. 
16. 

5.  Bank— Company— Sum  Paid  to  Gom- 
psmy's  Banker  after  Commencement  of 
Winding-up. — Subsequent  to  the  presenta- 
tion of  a  petition  for  the  winding-up  of  a 
limited  company  by  the  Court,  but  prior  to 
the  order  for  winding-up  being  pronounced,  a 
sum  of  money  was  paid  by  a  debtor  of  the 
company  to  the  company's  bank,  and  certain 
sums  were  also  drawn  by  the  company  from 
the  bank  and  paid  to  its  creditors.  The  bank 
was  a  creditor  of  the  company  for  a  large 
sum.  The  bank  had  no  formal  intimation  of 
the  petition  for  winding-up,  but  the  petition 
was  duly  intimated  and  advertised.  Held 
that  the  date  of  the  petition  being  the  date 
of  the  commencement  of  the  winding-up,  the 
sum  so  paid  to  the  bank  belonged  to  the 
liquidator  free  from  any  reduction  in  respect 
of  the  sums  drawn  out.  Millar  v.  The 
National  Bank,  1891,  28  S.  L.  R  884. 

6.  Bank— Deposit  Beceipt  in  Joint  Names 
—  Bight  to  Betain  against  One  of  the 
Depositors.  —  A  bank  cannot  go  behind 
the  terms  of  its  receipt  to  inquire  into  the 
true  ownership  of  money  deposited.  It  must 
pay  in  terms  of  the  receipt.  So,  where  money 
was  deposited  on  a  receipt  in  favour  of  A  and 
B.,  or  either,  or  the  survivor,  held  that  the 
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bank  must  pay  A.,  who  presented  the  receipt, 
although  they  had  a  claim  against  B.  for 
money  owed  to  them  by  B.  Ayiderson  v.  Aorth 
of  Scotland  Bank,  1901,  4  F.  49 ;  39  S.  L.  R 
75 ;  9  S.  L.  T.  249. 


7.  Bank — Entail  — Consigned  Money.— 

Held  that  a  bank,  in  whose  hands  money  was 
consigned,  being  the  price  of  part  of  an  en- 
tailed estate  taken  by  corporate  bodies  under 
compulsory  powers,  was  not  entitled  to  oppose 
a  petition  by  the  heir  of  entail  in  possession 
of  said  estate,  who  was  notour  bankrupt,  for 
authority  to  uplift  the  said  money  and  apply 
it  in  payment  of  unredeemed  rent -charges 
affecting  the  estate,  to  the  effect  of  retaining 
the  consigned  money  in  payment  of  an  over- 
drawn account  which  the  petitioner  had  with 
the  said  bank,  but  that  they  were  entitled  so 
to  retain  the  interest  already  accrued  thereon. 
Earl  of  Glasgow  v.  The  Royal  Bank  of  Scotland, 
1887  (O.  H.),  24  S.  L.  R  488. 

8.  Bank  —  General  Balance  —  Specific 
Pledge. — Where  a  stockbroker  pledged  secu- 
rities of  clients  with  a  bank  against  specific 
loans,  and  the  bank  was  aware  that  the 
securities  were  the  property  of  clients,  held 
that  the  bankers  were  not  entitled  to  retain 
the  securities  against  an  overdraft  by  the 
stockbroker.  National  Bank  v.  Dickies  Trustee^ 
1895.  22  R.  740 ;  32  S.  L.  R.  562 ;  3  S.  L.  T.  51. 

9.  Bank--Oeneral  Account— Negotiable 
Secnrities  of  Onstomer. — Whether  a  bank 
is  entitled  or  no  to  retain  the  bonds,  &c.,  of 
a  customer  deposited  with  them  as  against  a 
debtor  balance  on  a  general  account  depends 
on  the  terms  of  the  contract  of  deposit ;  but 
there  is  a  presumption  that  the  bank  has  a 
right  so  to  retain  negotiable  securities  not 
specially  appropriated.  RoherUoiVs  Trustee  v. 
Rffyal  Bank  of  Scotland,  1890,  18  R.  12  ;  28 
8.  L.  R.  35. 

10.  Bankruptcy  —  Illegal  Preference  — 
Fraud  of  Greditor— Possession  of  Debtor's 
Goods— Nature  of  Possession.-'' Compen- 
sation and  retention  and  balancing  accounts 
in  bankruptcy  are  all  equitable  pleas,  and  are 
available  only  when  founded  on  equity.  .  .  . 
The  possession  necessary  to  found  for  reten- 
tion must  be  lawful  and  not  acquired  by  fraud 
or  accident  or  mistake.''  A  firm  of  auctioneers 
were  creditors  of  S.,  a  farmer.  On  20th  May 
they  knew  that  be  was  insolvent.  They  en- 
tered upon  his  farm,  took  possession  of  the 
stocking,  and,  under  the  pretence  that  the 
stocking  was  their  own  property  under  an 


agreement  with  S.,  sold  it,  and  set-off  the 
price  against  their  claim.  A  week  later  S. 
granted  a  trust  •  deed  for  creditors.  The 
auctioneers  became  parties  to  it.  It  was  dis- 
covered that  the  farm  stock  was  never  the 
property  of  the  auctioneers.  Held  that  the 
trustee  under  the  deed  for  creditors  was  en- 
titled to  an  accounting  for  the  price  realised 
for  the  stock.  Shepherd^s  Trs.  v.  Macdonald, 
Fraser  d:  Coy,,  1898  (0.  H.),  5  S.  L.  T.  296. 

11.  Oalenderers  and  Packers  — General 
Balance— Usage  of  Trade.— jETe/c^  that  in 
Glasgow,  by  usage,  calenderers  and  packers 
have  a  right  to  retain  goods  against  a  general 
balance.  Strong  v.  Philips  dk  Coy,,  1878,  5  R. 
770 ;  15  S.  L.  R.  443. 

12.  Carrier— Retention  against  General 
Balance  —  Onerous  Consignee  —  Railway 
Clauses  Consolidation  (Scotland)  Act,  1845, 
sec.  90. — Held  that  a  railway  company  were 
not  entitled  under  sec.  90  of  the  Act,  as  against 
an  onerous  consignee,  to  retain  goods  delivered 
to  them  to  be  forwarded  to  the  consignee  in 
security  of  a  general  balance  for  carriage  of 
goods  due  them  by  the  consignor.  Peddles  <(; 
Son  v.  Caledonian  Rly.  Coy.,  1875,  2  R.  346  ;  12 
S.  L.  R.  247. 

13.  Carrier— Railway— Tolls— Right  of 
Retention  for  Arrears— Scope  of— Railway 
Clauses  Consolidation  Act^  1845,  sec.  90.— 
The  right  to  retain  and  sell  goods  and  waggons 
for  arrears  of  tolls  due  by  the  owner,  con- 
ferred on  railway  companies  by  sec.  90  of  the 
Act,  includes  (1)  charges  for  use  of  the  line 
by  persons  using  their  own  waggons,  and  (2) 
charges  incurred  to  the  company  as  common 
carriers.  Caledonian  Rly.  Coy.  v.  Guild,  1873, 
IR.  198;  11  S.  L.  R.  125. 

14.  Cautioner  —  Debt  presently  Due.— 
Opinions  that  a  cautioner  for  a  debt  presently 
due  is  entitled  to  retain  against  an  arresting 
creditor  of  the  principal  debtor.  M^Pherson 
V.  fVright,  1885,  12  R.  942 ;  22  S.  L.  R.  628. 

15.  Clerk  of  Heritors  to  Retain  Rental 
Book  made  in  their  Service.— A  person 
appointed  by  the  heritors  of  a  parish  to  collect 
an  assessment  imposed  by  them  upon  them- 
selves for  repair  of  the  parish  church,  formed 
a  scheme  of  rental,  and  engrossed  it  in  a  book, 
which  contained,  besides  a  statement  of  the 
amount  of  sums  collected,  accounts  of  his  ex- 
penses and  receipts.  Held  that  as  the  book 
was  made  in  the  service  of  the  heritors,  and 
paid  for  by  them,  it  was  their  property,  and 
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could  not  be  retained  by  the  person  so  em- 
ployed by  them  after  the  completion  of  his 
task.    MaHin  v.  Boydy  1882,  19  8.  L.  R  447. 

16.  Company— Auditor  and  laanidator— 
Law- Agent— Deliyeiy  of  Books  under  Re- 
servation of  Questions  of  Preference.— An 

accountant  and  law-agent  who  had  accounts 
«gainst  a  company  declined  to  deliver  to  the 
liquidator  the  books  and  papers  of  the  com- 
pany until  their  accounts  were  paid.  On  a 
note  being  presented  by  the  liquidator,  the 
Lord  Ordinary  ordained  the  respondents  to 
deliver  up  the  books  and  papers  under  reserva- 
tion of  all  questions  of  preference  and  security, 
and  imder  declaration  that  any  such  question 
shall  be  decided  as  if  the  parties  had  remained 
in  possession  of  the  books  and  papers.  Reid 
V.  Galbraith,  1893  (O.  H.),  1  S.  L.  T.  273. 

17.  Company  Secretary  —  Company's 
Books. — A  person  who  has  been  secretary  of 
a  company  prior  to  its  liquidation  has  no  right 
of  retention  or  lien  over  its  minute-book  for 
a  debt  due  by  the  company  to  him,  and  the 
liquidator  may  competently  petition  the  Court 
for  delivery.  Gladstone  v.  M'Callum,  1896,  23 
R.  783 ;  33  S.  L.  R.  618 ;  4  S.  L.  T.  41. 

18.  Company— Secretary— Books,  Ac,  of 
Company. — The  secretary  of  a  company  has 
no  lien  over  the  books,  <&c.,  of  the  company 
for  money  due  him  by  the  company.  Bamton 
HoUl  Coy.  V.  Cook,  1899,  1  F.  1190;  36  S.  L.  R. 
928;  7S.  L.  T.  131. 

19.  Company  —  Shares  in  Company  — 
Creditor  in  Obligation  raising  Lien.— A 
shareholder  in  a  company  was  debtor  in  an 
obligation  to  guarantee  dividends  on  certain 
preference  shares.  The  creditors  in  the  obliga- 
tion were  trustees  for  the  preference  share- 
holders. Beld  that  the  company  had  no  lien 
over  the  debtor's  shares,  but  must  register  a 
transfer.  Stark  v.  Fife  and  Kinross  Coal  Coy,, 
1899,  1  F.  1173  ;  36  S.  L.  R.  922  ;  7  S.  L.  T. 
130. 

20.  Contract— Mutuality— Sequestration 
—Lien— Bills  Accepted  against  Goods- 
Bankruptcy  of  Drawer  and  Acceptor- 
Bights  of  BiUholder.— If  B.  accepts  bills 
drawn  by  A.  against  goods  left  in  B.'s  hands 
as  security,  and  if  both  become  bankrupt,  the 
billholder  can  rank  on  the  estate  of  each  for 
the  amount  of  the  bills  to  the  effect  of  re- 
covering full  pajrment,  but  B.'s  estate  is  en- 
titled to  be  indemnified  for  any  dividends 
which  his  estate  may  be  required  to  pay  in 


respect  of  the  bills — A.'8  estate  having  a  right 
to  the  balance  of  the  proceeds  of  the  goods 
after  such  indemnity  has  been  given.  The 
rule  of  the  English  bankruptcy  system  fixed 
by  ex  parte  Waring  (19  Ves.  345  :  2  Rose  182), 
and  as  extended  in  subsequent  cases,  has  not 
been  adopted  in  Scotland.  Royal  Bank  of 
Scotland  v.  Saunders  dh  Sontf  Tr«.,  1882,  7  A. 
C.  366 ;  9  R.  (H.  L.)  67 ;  19  S.  L.  R.  803. 

21.  Contract — Mutuality.  —  Where  the 
property  of  one  is  placed  in  the  hands  of 
another  than  the  proprietor,  under  a  oontract 
which  creates  rights  hinc  inde,  the  depositary 
has  a  lien  over  the  property  for  all  claims 
arising  to  him  under  and  in  virtue  of  the  oon- 
tract. Moore^s  Carving  Machine  Coy,  v.  Atistin, 
1896  (0.  H.),  33  S.  L.  R  613  ;  4  6.  L.  T.  38. 

22.  Contract— Debt— Heritable  Security. 

— A.  was  the  holder  of  a  bond  and  disposition 
in  security  granted  by  B.  C.  paid  to  A. 
the  sum  secured,  but  did  not  at  the  time 
obtain  an  assignation  of  the  bond.  C.'s  estates 
were  sequestrated.  At  that  date  he  was  in- 
debted to  A.  The  trustee  on  C.'s  sequestrated 
estate  called  on  A.  to  assign  the  bond.  Held 
that  A.  was  entitled  to  refuse  until  his  claim 
against  C.  was  squared.  Colquhoun^s  Trustee  v. 
Diack,  1901,  4  F.  358;  39  S.  L.  R.  249;  9 
S.  L.  T.  300. 

23.  Depositary. — A  depositary  is  not  en- 
titled to  turn  a  deposit  made  for  one  purpose 
into  a  security  to  cover  another.  McGregor  v. 
Alley  dc  M'Lellan,  1887, 14  R.  635. 

24.  Factor— Agent  and  Principal— Sale. 
— A  cargo  which  had  been  sold  by  a  firm,  as 
agents  for  a  foreign  shipper,  was  rejected  as 
disconform  to  warranty.  The  agents  repaid 
the  invoice  price  and  obtained  from  the  pur- 
chasers the  shipping  documents.  A  portion 
of  the  cargo  had  been  sold  by  the  purchasers. 
In  an  action  by  the  agents  for  payment  of  the 
price,  held  that  the  purchasers  were  not  en- 
titled to  retain  it  to  meet  a  claim  of  damages 
against  the  agents'  principal  for  breach  of 
contract.  Scott  dc  NeUX  v.  Smith  db  Coy.,  1883^ 
11  R.  316;  21  S.  L.  R.  222. 

25.  Factor— Estate  Documents.— A  factor 
employed  to  factor  an  estate  held  entitled  to 
retain  possession  of  estate  books,  &c.,  until 
he  was  paid  his  salary  and  outlays.  Bobertson 
V.  Ross,  1887,  15  R.  67  ;  25  S.  L.  R.  62. 

26.  Factor— Ship— Frei^t— Hypotheca- 
tion of  Freight  by  Ship's   Husband  for 
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AdTances  on  Ship— Bankruptcy  of  Ship's 
Hnsband— daim  by  Trostee  for  Disbnnie- 
ments  —  Compensation.  —  The  managing 
owners  and  ship's  husbands  of  a  vessel  ob- 
tained from  shipping  agents  whom  they 
employed  to  collect  the  freight  advances  to 
account  of  freight,  and,  without  any  authority 
from  the  other  owners,  empowered  them  to 
retain  the  freight  when  collected  in  extinc- 
tion of  these  advances.  The  ship's  husbands 
having  become  bankrupt,  the  trustee  on  their 
sequestrated  estate  sued  the  owners  of  the 
ship  for  the  amount  of  disbmrsements  made 
by  them  on  behalf  of  the  ship.  The  owners 
claimed  to  take  credit  for  the  freight  which 
the  agents  had  retained  as  against  the  ship's 
husbands,  but  the  trustee  refused  to  admit 
their  right  to  compensation.  Held  that  the 
receipt  of  the  freight  by  the  sub-agents  on 
the  instructions  of  the  ship's  husbands  must 
be  held  to  be  equivalent  to  receipt  by  the 
ship's  husbands,  and  that  therefore  the  owners 
were  entitled  to  take  credit  for  it  in  account- 
ing with  the  trustee.  McGregor's  Trustee  v. 
Cox,  <fcc.,  1883,  10  R.  1028;  20  S.  L.  R. 
701. 

27.  Factor  —  Advances  by  Factor  — 
Betention  of  Bents  collected  by  him  — 
Security  Holder.  —  Bondholders  can  make 
effectual  the  assignation  of  rents  in  their 
favour  in  a  bond  and  disposition  in  security, 
only  by  an  action  of  maills  and  duties.  Their 
claim  as  bare  assignees  will  not  cut  down  the 
right  of  a  factor  on  the  property  to  retain 
rents  collected  by  him,  and  which  the  owner 
authorises  him  to  retain  against  advances. 
Stevensonj  Lauder  d:  Gilchrist  v.  Dawson,  1896, 
23  R.  496;  33  S.  L.  R.  370;  3  S.  L.  T. 
275. 

28.  Law-Agent's  Hypothec—  Cash  Ad- 
vances —  Payment  of  Edinburgh  Agent's 
Business  Account. — A  coimtry  agent  wbo 
acted  both  as  law-agent  and  factor  for  his 
client  paid  the  business  account  of  an  Edin- 
burgh agent  incurred  in  conducting  a  Htiga- 
tion  in  the  Court  of  Session  on  behalf  of  his 
client.  Held  that  the  payment  was  made  by 
him  as  factor,  and  was  not  covered  by  the 
law-agent's  hypothec.   Larguev.  Urquhart,d!C., 

1883,  10  R.  1229 ;  20  S.  L.  R.  827. 

> 

29.  Law-Agent's  Hypothec— Possession. 
— The  law-agent's  hypothec,  like  other  rights 
of  retention,  ceases  when  he  parts  with  pos- 
session of  the  subjects  hypothecated.  Tawse 
T.  Rigg,  1904,  6  F.  544;  41  S.  L.  R.  391 ;  11 
S.  L.  T.  748. 


30.  Law-Agent's  Hypothec  —  Document 
being  reduced. — Opinions  that  a  law-agent 
has  no  right  of  hypothec  over  a  document 
for  the  reduction  of  which  an  action  has  been 
raised.  Mcintosh  v.  Chalmers,  1883,  11  R.  8; 
21  S.  L.  R.  7. 

31.  Law-Agent's  Hypothec  —  Agent  — 
Title-Deeds— Double  Agency.— A  law-agent 
acting  for  borrower  and  lender  in  negotiating 
a  loan  and  heritable  security,  has  a  lien  over 
the  title-deeds  as  against  the  borrower,  but 
he  may  not  plead  it  as  against  the  lender. 
Drummond  v.  Muirhead  and  Guthrie  Smith, 
1900,  2  F.  585;  37  S.  L.  R.  433  ;  7  8.  L.  T. 
401.  Tavfse  v.  Rigg,  1904, 6  F.  544  ;  41  S.  L.  R 
391;  lis.  L.  T.  748. 

32.  Law-Agent— Extent— Taking  Bill  in 
Payment  of  Account.  —  Held  that  a  law- 
agent  did  not  lose  his  hen  over  his  client's 
papers  by  taking  a  bill  (subsequently  dis- 
honoured) in  payment  of  his  account.  Held 
also  that  the  lien  extended  to  charges  in- 
curred by  the  agent  in  protecting  himself 
against  possible  loss  from  a  transaction  made 
on  behalf  of  his  client.  Palmer  v.  Lee,  1880, 
7  R.  651 ;  17  S.  L.  R.  450. 

33.  Law- Agent— Acquired  after  Notour 
Bankruptcy. — A  law-agent's  lien  does  not 
extend  to  documents  which  came  into  his 
hands  after  the  notour  bankruptcy  of  his 
client.  Jackson  v.  Fenwid^s  Trustee,  1899 
(B.  C),  6  S.  L.  T.  319. 

34.  Law- Agent's  Hypothec  —  Sequestra- 
tion-Trustee—Recovery  of  Documents.— 
A  trustee  in  a  sequestration  obtained  for 
certain  purposes  documents  from  the  bank- 
rupt's law-agents^  and  granted  them  a  receipt 
reserving  their  right  of  hypothec.  Held  that 
the  trustee  had  not  incurred  personal  liability, 
and  that  the  law-agents  could  only  claim  a 
preference  by  lodging  a  claim  in  the  seques- 
tration. Adam  db  fVinchester  v.  Whites  Trustee, 
1884, 11  R.  863;  21  S.  L.  R.  574. 

35.  Lender— Policy  of  Insurance— Loan 
— Debt  incurred  after  Sequestration. — At 
the  date  of  his  sequestration  A.  B.  was  in 
right  of  a  policy  of  insurance  over  his  life. 
He  did  not  disclose  the  policy  to  his  trustee. 
Afterwards  he  borrowed  on  its  security  from 
the  insurers.  Held  that,  at  the  date  of  the 
loan,  the  policy  was  vested  in  the  trustee, 
and  that  the  insurance  company  could  not 
retain  it  in  security  of  their  loan  as  against  a 
subsequent  assignee  of  the  trustee.    Scottish 
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UntOHf  Ac.  Insurance  Coy,  v.  Fairley  and  Othert, 
1900  (O.  H.X  8  S.  L.  T.  154. 

36.  Prmters— Property  of  Third  Party— 
Onfltom  of  Trade— Praod.— There  can  be  no 
lien  over  the  property  of  third  parties  who 
have  not  misled  the  party  claiming  to  retain. 
Custom  of  trade  is  irrelevant,  and  so  is  fraud 
of  the  depositor.  In  the  calico  printing  trade 
there  is  a  custom  that  rollers  sent  with  cloth 
for  printing  are  subject  to  a  general  lien  in 
the  hands  of  the  printer.  Held  that  the  cus- 
tom had  no  application  where  a  manufacturer 
sent  to  a  printer  cloth  along  with  rollers 
which  he  had  hired,  but  which  he  represented 
as  his  own ;  and  the  printer  ordained  to  deliver 
over  the  rollers  to  their  true  owner.  Mitchell 
V.  Keys  <fc  Son,  1894,  21  R.  600 ;  31  S.  L.  R. 

485 ;  IS.  L.  T.  690. 

37.  Seller— Unpaid  — Betention  against 
snb-vendee. — A.  sold  goods  to  B.  on  credit 
and  B.  granted  a  bill  for  the  price  at  one 
month.  Within  the  month  B.  resold  the 
goods  to  C,  who  intimated  the  sale  to  A., 
under  whose  control  the  goods  had  remained. 
Subsequently  B.  became  bankrupt  and  his  bill 
was  dishonoured,  and  A.  thereupon  refused 
delivery  of  the  goods  to  0.  Held  that  0.  was 
entitled  to  delivery.  Fleming  v.  Srmth  d:  Coy,^ 
1881,  8  R.  548 ;  18  S.  L.  R.  419. 

38.  Ship  —  Maritime  Lien.— In  maritime 
causes  the  Courts  of  Scotland  profess  to 
administer  the  law  and  customs  of  the  sea 
generally  prevaiUng  among  maritime  states, 
and  are  specially  guided  by  the  rules  pre- 
vailing in  the  English  Admiralty  Courts. 
The  doctrine  of  maritime  lien  is  part  of  that 
law.  But  acts  done  by  the  crew  of  one  ship, 
not  in  the  course  of  her  navigation  but  for 
some  other  purpose,  which  result  in  injury 
to  another  ship,  do  not  subject  to  a  maritime 
lien  the  ship  manned  by  the  crew  who  have  so 
acted.  Currie  v.  M' Knight,  1896  (H.  L.),  24 
R  1 ;  34  S.  L.  R.  93  ;  4  S.  L.  T.  161. 

39.  Ship  —  Salvor  —  Consignation.  —  A 
salvor  is  liable  in  damages  for  the  detention 
of  the  salved  ship  after  consignation  of  the 
amount  of  his  claim.  Mackenzie  v.  Steam 
Herring  Fled,  Ltd.,  1903  (O.  H.),  10  S.  L.  T.  734. 

40.  Shipbuilder  —  Lien  for  Repairs  — 
Removal  of  Vessel  to  Public  Dock— Pos- 
session.— Held  (reversing  the  First  Division) 
that  shipbuilders  did  not  lose  their  lien  for 
the  cost  of  repairs  being  executed  by  them  on 
a  ship  in  their  slip,  by  removing  her  into  a 
public  wet  dock  that  they  might  use  the 


slip  for  another  vessel,  nothing  being  said 
to  the  owners  of  an  intention  to  alter  the 
possession  of  the  ship.  Barr  db  Shearer  v. 
Cooper,  1875,  2  R  (H.  L.)  14;  12  S.  L.  R.  406. 


41.  Subject  of  Lien  —  Deterioration  — 
Warrant  of  Sale  —  Reservation  of  Pre- 
ference.— Held  that  it  is  competent  to  direct 
the  sale  of  the  subject  of  a  lien,  under  reser- 
vation of  the  rights  of  parties,  where  that 
subject  is  in  danger  of  serious  deterioration. 
Parker,  dc.  v.  Brown  dh  City,,  1878,  5  R.  979. 


BEVENUE 

Customs  and  Excisb,  1-16. 

Acts  : — 

Customs  and  Inland  Revenue  Act 
(1869),  1.7. 

Customs  and  Inland  Revenue  Act 

(1876),  7. 

Customs  and  Inland  Revenue  Act 
(1885),  3,  4. 

Gun  Licence  Act  (1870).  6,  6. 

Inland  Revenue  Act  (1880),  14. 

Revenue  (No.  2)  Act  (1861),  2. 

Spirits  Act  (1860),  10,  11,  15. 

Spirits  Act  (1880),  12. 

Tobacco  Act  (1842),  16. 
Armorial  Bearings,  1. 
Beer  Licence,  2. 
Corporation  Duty,  3,  4. 
Gun  Licence,  5,  6. 
"  Male  Servant,"  7. 
Smuggling,  8. 
Spiuits,  9-15. 
Tobacco,  16. 

Estate  Duty,  17-29. 
Acts  :— 

Entail  Amendment  Act  (1868),  18. 
Finance  Act  (1894),  17, 18, 20, 23, 26-28. 
Finance  Act  (1896).  24. 

Income  Tax.  29-102. 

Acts  :— 

Customs  and  Inland  Revenue  Act 

(1878),  61,  70. 
Customs  and  Inland  Revenue  Act 

(1888).  42. 

Customs  and  Inland  Revenue  Act 
(1893),  50. 

Inhabited  House  Duty  Act  (1851), 

33. 
Property    and    Income    Tax    Act 

(1842),  32-34,  36.  39.  42.  43,  45.  48.  50, 

62.  57,  66-70.  72.  76.  77,  78,  80,  82. 

84-89,  91,  92,  94,  98,  99,  101. 
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Pbopertt    and    Income    Tax    Act 

(1853),  48,  69,  62,  63,  75. 
Propebty    and    Income    Tax    Act 

(1892),  56. 
Revenue  Act  (1884),  49. 
Taxes  Management  Act  (1880),  44. 

iYJi? Assessment,  29-48.    See  also  Profiu,  93-102. 
Amendment  of  Assessment,  31,  44. 
Cemeteby,  82. 
Fbee  House,  29. 
Hotel,  33. 
Lease,  47. 

Liability  to  Assessment,  34-38. 
Manse,  Fbee  Chubgh,  30;  see  8L 
Mines  and  Minbbals,  39,  40. 
Mode  of  Assessment,  41. 
Railway  Company,  42. 
SuBPLUS  Revenue,  43. 
Trade,  Succession  to,  45. 
Value  of  Hebitage,  46. 

VOLUNTABY  GlFT,  48. 

assessob,  49. 

Colonial  Investment,  50-52. 
Deduction  of  Tax,  53-60. 
Deductions  fbom  Tax,  61-76. 
e2lempti0n,  77-85. 

Chabity,  77. 

Charitable  Institution,  78. 

Free  Church  College  Buildings,  84. 

Free  Library,  80. 

Manse,  Parish  Minister,  81 ;  see  30. 

Municipal  Buildings,  82,  83. 

Police  Stations,  79. 

Scientific  Institution,  85. 
Failure  to  make  true  Retubn,  86,  87. 
.  Fobeign  Company,  88. 
Fobeign  Investment,  89-92. 
Pbofits,  93-102 ;  see  also  Atteument^  30-49 ; 
DedttctioTis,  65-75. 

Assessed  undeb  diffebent  Sched- 
ules, 98. 

Basis  of  Pbofits  not  Ascebtain- 
able,  93. 

BUBGH  Watbbwobks,  95,  96, 100. 

Cemetery  Company,  97. 

Common  Good,  94. 

Mines,  99. 

Re-Sale  of  Propebty,  102. 

Re- Sale  of  Secubity,  101. 

Inhabited  House  Duty,  103-132. 

Acts  :— 

Customs  and  Inland  Revenue  Act 

(1871),  124. 
Customs  and  Inland  Revenue  Act 

(1878),  103,  107,  110,  111,  115,  119, 

120,  128,  129, 130,  132. 


Inhabited  House  Duty  Act  (1808), 
109,  112,  113,  116,  119,  120,  123,  127, 
132. 

Inhabited  House  Duty  Act  (1851), 
123,  127. 

Revenue  Act  (1869),  125. 

Exemption,  103-116. 

No  Exemption,  117-132. 

Inventoby  Duty,  133-143. 
Acts  :— 

Customs  and  Inland  Revenue  Act 
(1881),  140. 

Customs  and  Inland  Revenue  Act 
(1889),  140. 

Inland  Revenue  Act  (1842),  139. 

Stamp  Duties  Act  (1842),  140,  141. 
Legacy  Duty,  144-154. 
Acts  :— 

Legacy  Duty  Act  (1796),  146,  152. 

Succession  Duty  Act  (1853),  147. 
Residue  Duty,  155-156. 
Succession  Duty,  157-172. 

Acts  :— 

Customs  and  Inland  Revenue  Act 

(1881),  170. 
Succession  Duty  Act  (1853),  157-159^ 

161-164,  167-172. 

Stamp,  173-202. 
Acts  :— 

Stamp  Act  (1891),  176-178,  182,  186, 

198,  201,  202. 
Stamp  Act  (1893),  178. 
Stamp    Duties    Management    Act 
(1870),  173,   174.  179,  180,  183,   184, 
187,  188,  190,  194,  195,  200. 
Taxes  Management  Act  (1880),  196. 
Inland  Revenue  Regulation   Act 
(1890),  196. 
Bankebs'  Licence,  173. 
.   Bill  of  Exchange,  174, 176,  189,  194. 
Bond,  176, 193. 
Contract  Notes,  178. 
Conveyance  on  Sale,  179-187. 
Coupon,  188. 
Exemption,  191. 

Evidence— Insufficient  ob  Unstamped- 
Documents,  189,  190,  201. 
Infringement,  177. 
Penalty,  195, 196. 
PoucY,  Mabine,  192. 
Receipt,  197-198. 
Redemption  of  Feu-Duty,  199. 
Redemption  of  Gbound  Annual,  200. 
"  Wabbant  for  Goods,"  202. 


1.  Customs  and  Excise — Annorial  Bear- 
ings—Oustoms  and  Inland  Bevenne  Duties. 
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Act,  1869,  8ec.  19  (13).— A  shield  charged 
with  a  crowned  lion  rampant  constitutes  an 
armorial  hearing  under  the  Customs  and 
Inland  Revenue  Duties  Act,  1869.  Milligan 
V.  Cowan,  1896,  23  R.  731 ;  33  S.  L.  R.  564 ;  4 
S.  L.  T.  10. 

2.  Customs  and  Excise— Beer  Licence— 
Retailing  without— Information— Form  of 
—Specification— Revenne  (No.  2)  Act,  1861, 
sec.  12  (24  &  25  Vict.  c.  91).— In  terms  of  sec. 
12  of  the  above  cited  Act,  an  information 
against  a  person  charged  with  retailing  beer, 
without  being  duly  licensed,  is  sufficiently 
specific  if  it  charge  that  (time  and  place  men- 
tioned) he  did  ''sell  beer  by  retail  without 
having  duly  obtained  a  certificate  and  also  an 
excise  licence — contrary  to  the  provisions  of 
the  Act  24  &  25  Vict.  c.  91,  sec.  12.  Lord 
Advocate  v.  Trotter,  1902,  5  F.  43  ;  40  S.  L.  R. 
38;  10  S.  L.  T.  330.  Proof  having  been 
subsequently  led,  the  Lord  Ordinary  found 
all  the  counts  proved,  and  imposed  the  full 
penalty.  The  Court  adhered.  See  Ibid,  1903, 
10  S.  L.  T.  549,  665. 

3.  Customs  and  Excise  —  Corporation 
Duty— Exemption-'' Charitable  Purpose" 
—Customs  and  Inland  Revenue  Act,  1885, 
sec.  11. — Funds  belonging  to  an  incorporated 
body  which  were  derived  from  the  entry  moneys 
paid  by  members  were  applied  as  pensions  to 
old  members  and  the  widows  of  members  at 
the  discretion  of  the  office-bearers.  Held  that 
they  were  not  funds  appropriated  ''for  any 
charitable  purpose"  within  the  meaning  of 
the  above  statute.  Incorporation  of  Tailors  in 
Glasgow  v.  Inland  Revenue,  1887,  14  R.  729; 
24  S.  L.  R.  516. 

4.  Customs  and  Excise  —  Corporation 
Duty- Property  belonging  to  Corporate 
Bodies— Exemptions  — Library  belonging 
to  Law  Society— Deductions— Customs  and 
Inland  Revenue  Act,  1885.— He^^^  (1)  that 
the  library  of  the  Society  of  Writers  to  the 
Signet  was  not  property  "legally  appropriated 

.  .  for  the  promotion  of  education,  literature 
or  science,"  and  was  liable  to  assessment  under 
the  above  Act ;  (2)  that  the  income  of  the  said 
society  so  far  as  appropriated  to  the  endow- 
ment of  a  chair  of  conveyancing  in  the  Univer- 
sity was  exempt  from  duty ;  (3)  that  moneys 
pidd  by  entrants  as  a  condition  of  their  admis- 
sion to  the  society  were  not  "funds  voluntarily 
contributed  "  within  the  meaning  of  the  above 
Act ;  and  (4)  that  for  the  purpose  of  assessment 
the  following  deductions  fell  to  be  made :  (a) 
land  tax  and  proprietor's  rates,  (6)  insurance 
premiums,  (c)  treasurer's  remuneration,  ((2) 


allowance  for  repairs.  Society  of  Writers  to 
the  Signet  v.  CommissioneTS  of  Inland  Revenue, 
1886,  14  R  34;  24  S.  L.  R.  27. 

5.  Customs  and  Excise — Gun  Licence — 
<<  Killing  Vermin  "—Rabbits— Ghm  Licence 
Act,  1870,  sec.  7,  subsec.  4.— The  Justices, 
and  on  appeal  Quarter-Sessions,  assoilzied  from 
a  penalty  the  son  of  a  tenant  farmer  who  had 
instructed  his  son  to  carry  a  gun  without 
a  licence  to  frighten  birds  and  kill  vermin  on 
the  farm.  The  son  had  shot  one  rabbit,  and 
fired  at  another.  Held  (diss.  Ld.  Ormidale) 
that  the  purpose  for  which  the  gun  was 
carried  was  a  question  of  fact  for  the  lower 
court,  and  that  "vermin"  must  be  read 
to  include  rabbits.  Gosling  v.  Brown,  1878,  5 
R.  756  ;  15  S.  L.  R.  434. 

6.  Customs  and  Excise— Gun  Licence- 
Chin  Licence  Act,  1870,  sec.  7  (4).— You 
may  not  shoot  rabbits  without  a  licence. 
They  are  not  vermin.  Lord  Advocate  v. 
Young,  1898,  25  R.  778;  35  S.  L.  R.  589; 
5  S.  L.  T.  375. 

7.  Customs  and  Excise  —  "Male  Ser- 
vant "—Gardener— Partial  Employment- 
Customs  and  Inland  Revenue  Acts,  1869 
(sec.  19  (3)),  1876  (sec.  5).— A  gardener  em- 
ployed at  21s.  a  week  to  keep  his  employer's 
garden  and  grounds  in  order,  the  choice  of 
hours  being  left  to  himself,  his  residence 
being  out  of  his  employer's  house,  and  he 
being  free  to  work  for  others,  although  he 
did  not  avail  himself  of  the  privilege,  held  to 
be  a  "male  servant,"  so  as  to  render  his 
master  liable  in  a  penalty  for  keeping  him 
without  a  licence.  SchiUze  v.  Steele,  1890  (J.), 
17R47;  27S.  L.  R.  636. 

8.  Customs  and  Excise  —  Smuggling  — 
Seizure  of  Plant  employed  in.— Every  form 
of  plant  used  for  smuggling  is  liable  to 
forfeiture  in  the  hands  of  the  Crown,  even 
although  it  has  been  used  by  the  smugglers 
surreptitiously.  The  owner's  remedy  is  to 
make  applioation  to  the  Commissioners  of 
Customs.  Lord  Advocate  v.  Crookshanhs,  1888, 
15  R.  995 ;  25  S.  L.  R  705. 

9.  Customs  and  Excise— Spirits— Entries 
in  Dealers  Books— Spirits  obtained  by 
"grogging"—" Samples."— ir«W  (l)  that  the 
Commissioners  of  Excise,  in  comparing  the 
amount  of  spirits  in  the  possession  of  a  dealer 
with  the  amount  entered  in  his  stock  books, 
were  entitled  to  ignore  entries  which  did  not 
contain  the  particulars  required  by  statute, 
even  although  the  spirits  were  obtained  by 
"grogging";  and  (2)  that  under  similar  cir- 
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the  estate  in  his  own  favour;  (4)  that  the 
expenses  of  settling  the  amount  of  the  duty, 
and  (5)  of  petitioning  the  Court  for  authority 
to  grant  the  necessary  bond,  could  not  be  in- 
cluded in  the  amount  charged  against  the 
estate.  Menzies,  Petr.,  1903  (O.H.),  10  S.  L.  T. 
636. 

20.  Estate  Daty— Order  on  Flar  to  grant 
Bond  to  Liferentrix  pasring  Duty  —  Pur- 
chaser for  Valuable  Consideration  without 
Notice  —  Marriage  Contract— Conveyance 
to  Trustees— Finance  Act,  1894,  sec.  9.— The 
petitioner  became  liferentrix  of  an  estate  in 
1895,  the  fee  then  becoming  vested  in  her  son. 
She  paid  the  duty  exigible  in  respect  of  the 
passing  of  the  estate.  In  1902  her  son  entered 
into  a  marriage-contract,  to  which  she  was  a 
party,  by  which  he  conveyed  the  estate  to  his 
marriage-contract  trustees.  In  this  petition 
the  liferentrix  asked  for  an  order  on  her  son's 
marriage-contract  trustees  as  fiars  of  the 
estate  to  grant  in  her  favour  a  bond  and  dis- 
position in  security  over  the  estate  for  the 
amount  of  the  estate  duty  paid  by  her.  Held 
that  the  trustees  were  bond  fide  purchasers  of 
the  estate  for  valuable  consideration,  and  that 
if  they  could  show  they  were  "  without  notice  " 
they  could  not  be  ordained  to  grant  the  bond 
and  disposition  in  security  craved.  Proof 
allowed  on  the  question  of  notice.  Morris  v. 
Morris  Trs.,  1904  (B.C.),  11  S.  L.  T.  793. 

21.  Estate  Duty—  "Property  of  which 
Deceased  competent  to  Dispose" — Heir  of 
Entail— Duties  paid  by  Heir  but  not  charged 
on  Estate. — An  heir  of  entail  paid  estate 
duty,  due  on  his  succession,  out  of  his  own 
pocket,  and  died  without  having  taken  steps 
to  make  the  disbursements  a  charge  on  the 
estate.  Held  that  his  right  to  have  charged 
the  duty  on  the  estate  was  not  "  property  of 
which  at  the  time  of  his  death  he  was  com- 
petent to  dispose,"  and  that  it  was  not  a  right 
of  succession  in  respect  of  which  his  executors 
were  liable  to  pay  estate  duty.  Inlayid  Reventie 
V.  Earl  of  Moray's  Trs.,  1904,  6  F.  347 ;  41 
S.  L.  R267;  11  S.  L.  T.  617. 

22.  Estate  Duty— Property  passing  on 
Death  —  Debts  —  Encumbrances  put  on 
Estate  —  Consideration  —  Philanthropic 
Objects. — A  philanthropist,  with  a  view  to 
encouraging  academic,  scientific,  and  religious 
schemes,  granted  bonds  in  favour  of  the 
Edinburgh  University  Court  for  large  sums. 
He  paid  interest  on  the  bonds  during  his  life. 
On  his  death,  held  that  the  sum  in  the  bonds 
formed  part  of  his  estate  in  the  sense  of  the 
Finance  Act,  1894,  and  were  subjects  of  estate 


duty.  H,M,  Advocate  v.  Gunning's  TVs.,  1902 
(O.  H.),  39  S.  L.  R  634 ;  9  S.  L.  T.  403. 

23.  Estate  Duty  —  Raising  Amount  — 
Bond  on  Lands— Trustees— Authority  of 
Court— Finance  Act,  1894,  sec.  9  (5).— 
Trustees  on  averments  (1)  that  they  had  paid 
estate  and  settlement  duties  in  respect  of  a 
heritable  estate,  conform  to  certificates  pro- 
duced; (2)  that  they  had  no  powers  under 
their  deed  to  borrow ;  (3)  that  they  had  diffi- 
culty in  otherwise  finding  a  lender;  granted 
authority  to  grant  a  bond  and  disposition  in 
security  over  the  estate  for  the  amount  of  the 
duties,  but  excluding  the  expenses  of  settling 
the  duties  and  of  the  petition  for  authority. 
Harru^  Trs.  v.  Han-is,  1904;  6  F.  470;  41 
S.  L.  R.  367;  11  S.  L.  T.  726. 

24.  Estate  Duty  — Sale  of  portion  of 
Estate  to  pay  Duty— Expenses  of  applica- 
tion to  Court— Finance  Act^  1896,  sees.  9 

(5),  23  (lS).—Held  that  a  liferentrix  selling 
part  of  the  estate,  in  order  to  pay  estate  duty, 
was  entitled  to  pa3rment  out  of  the  price  of 
the  expenses  of  her  application  to  the  Court 
for  authority  to  sell.  Mackechnie,  Petr.,  1898 
(0.  H.),  6  S.  L.  T.  242. 

25.  Estate  Duty  —  Settlement  Estate 
Duty  —  Contingent  Settlement  —  Bepay- 
ment— Finance  Act,  1894,  sees.  5,  8.— A 
father  died  in  1896,  leaving  his  estate  settled 
on  his  daughter  in  liferent  and  to  her  children 
in  fee ;  but  with  full  power  of  disposal  to  her 
in  the  event  of  her  dying  childless.  Settle- 
ment estate  duty  was  demanded  and  paid  on 
the  father's  death.  The  daughter  died  un- 
married in  January  1898.  The  Revenue  Com- 
missioners claimed  and  received  estate  duty, 
the  estate  having  passed  on  the  lady's  death. 
Held  that,  the  lady  having  died  before  the 
Finance  Act  of  1898  came  into  operation  (pro- 
viding for  the  return  of  duty  paid  on  estates 
contingently  settled),  the  father's  trustees 
had  no  claim  to  repayment  of  the  settlement 
estate  duty  paid  by  them.  Watherston^s  Trs, 
V.  Lord  Advocate,  1901,  3  F.  429;  38  S.  L.  R. 

324 ;  8  S.  L.  T.  479. 

26.  Estate  Duty  —  Settlement  Estate 
Duty  —  Entailed  Money  —  Finance  Act, 
1894,    sec.   23  —  Bepayment  —  Interest.  — 

Money  held  in  trust  for  the  purchase  of  an 
entailed  estate  in  Scotland  is  "entailed 
estate"  in  the  sense  of  the  Finance  Act, 
1894,  sec.  23.  But  where  trustees  held  a 
sum  of  money  for  the  purchase  and  entail 
of  estate  in  Scotland  or  England,  in  their 
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option,  held  that  this  money  was  not  entailed 
estate  within  the  meaning  of  the  section. 
Lord  AdvocaU  v.  SUimH,  1902  (H.  L.),  4  F.  11 ; 
39  S.  L.  R.  617 ;  10  S.  L.  T.  59.  The  trustees 
found  entitled  to  repayment  with  3  per  cent, 
from  date  of  demand  for  repetition,  1903,  10 
a  L.  T.  452. 

27.  Estate  Duty  —  Settlement  Estate 
Daty— Settled  Property— Liferenter  with 
qualified  Power  of  Disposal— Finance  Act, 
1894,  sees.  5,  22. — Held  that  settlement 
estate  duty  was  payable  on  legacies  and 
residue  conveyed  by  will  to  trustees  to  hold 
for  the  liferent  allenarly  of  beneficiaries,  and 
the  fee  to  their  issue,  or  the  survivors  among 
them,  the  beneficiaries  having  a  power  to 
appoint  among  their  issue,  and  in  certain 
events  to  test  upon  their  shares.  Inland 
Revenue  v.  StevxiH'B  Trs.,  1899,  1  F.  416;  36 
S.  L.  R  297 ;  6  S.  L.  T.  289. 

28.  Estate  Duty  — Settled  Property  — 
Double  Duty— Absolute  Legacy  settled  by 
Beneficiary's  Maxriage-Contract.  —  Estate 
duty  was  paid  on  the  property  of  A.  B.,  part 
of  which  was  carried  by  his  will  to  his  sister 
in  fee.  She,  in  terms  of  her  marriage-con- 
tract, handed  it  over  to  her  marriage-contract 
trustees,  who  held  it  for  her  in  liferent  and 
her  children  in  fee.  On  her  death,  hM  that 
estate  duty  was  payable  on  this  portion  of 
the  marriage-contract  funds.  Inland  Revenue 
V.  Harvey's  Trs.,  1901,  4  F.  43 ;  39  S.  L.  R.  71 ; 
9  S.  L.  T.  244. 

29.  Income  Tax  — Assessment— Abate- 
ment— Free  House.  —  Held  that  a  bank 
Agent,  in  computing  his  income,  was  not 
bound  to  include  as  part  thereof  the  yearly 
value  of  a  bank-house  which  he  occupied  in 
performance  of  his  duty.  The  occupancy  of 
his  house  was  an  advantage  to  him,  but  did 
not  fall  within  the  net  of  the  Income  Tax 
Acts.  Tennant  v.  ItUand  Revenuey  1892  (H.  L.), 
19  R  1 ;  29  S.  L.  R  992. 

30.  Income  Tax  — Assessment  — Abate- 
ment—Official  Residence— Manse  of  Free 
Church  Minister.  —  As  an  incumbent  of 
the  Free  Church  a  minister  occupied  a 
manse,  held  by  trustees  for  behoof  of  the 
•congregation.  In  estimating  his  income  held 
that  the  yearly  value  of  the  manse  did  not 
fall  to  be  included.  Inland  Revenue  v.  StUher- 
land,  1894,  21  R  753;  31  S.  L.  R  630;  1 
S.  L.  T.  694. 

31.  Income  Tax — Assessment— Amend- 
ment— ^A  claim  to  have  an  over-assessment 
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amended  must  be  made  within  the  year  of 
assessment  or  immediately  afterwards.  A 
delay  of  nine  months  held  to  bar  the  claim. 
Russell  V.  North  of  Scotland  Bank,  Ltd,,  1891, 
18  R  643;  28  S.  L.  R  389. 

32.  Income  Tax— Assessment-— Cemetery 
—Income  Tax  Act,  1842,  sec.  60,  Sched. 
A,  No.  3,  Bule  III. — A  cemetery  company 
undertook,  in  return  for  a  payment  down, 
to  maintain  lairs  in  all  time  coming.  Held 
that  the  yearly  sum  of  these  pajrments  was 
subject  to  income  tax.  Paisley  Cemetery  Coy. 
V.  Inlaml  Revenue,  1898, 26  R  1080 ;  35  S.  L.  R 
947 ;  6  S.  L.  T.  98. 

33.  Income  Tax— Assessment— Hotel- 
Annual  Value— Bent— Moveables  included 
in  the  Bent— Property  and  Income  Tax 
Act,  1842,  sec.  60— Inhabited  House  Duty 
Act,  1851. — A  hotel  was  let  at  a  yearly  rent 
of  about  £500.  This  lease  was  renounced 
and  a  new  arrangement  entered  into  between 
landlord  and  tenant.  The  tenant  was  to  have 
in  addition  to  the  hotel  certain  stables,  and 
the  landlord  was  to  give  up  and  assign  to  the 
tenant  his  whole  interest  in  certain  coaching 
tours  and  coaches  and  horses  used  in  con- 
nection therewith,  and  to  assign  to  the  tenant 
his  right  to  certain  stabling.  The  tenant 
agreed  to  pay  a  rent  of  £1000  for  the  hotel 
and  stables.  Held  that  the  commissioners 
were  bound  to  examine  into  the  details  of 
the  arrangement  for  the  purpose  of  discerning 
how  much  of  the  £1000  a  year  was  payable  in 
respect  of  heritable  and  assessable  subjects. 
Campbell  v.  Lord  Advocate,  1879,  7  R  82;  17 
S.  L.  R  23. 

34.  Income  Tax— Assessment— Liability 
to  Assessment— Residence  in  Great  Britain 
—Income  Tax  Act,  1842,  sec.  Zd.—Held  that 
for  the  purposes  of  assessment  to  income  tax, 
a  master  mariner,  whose  only  dwelling-house 
was  in  Great  Britain  and  occupied  by  his  wife 
and  children,  was  resident  in  Great  Britain 
although  absent  therefrom  in  a  British  ship 
for  the  whole  fiscal  year.  Rogers  v.  Inland 
Revenue,  1879,  6  R  1109 ;  16  S.  L.  R  682. 

35.  Income  Tax— Assessment— Liability 
to  Assessment  —  Besidence  in  United 
Elingdom. — Held  that  a  person  by  residence 
in  Great  Britain  from  6th  July  to  31st 
October  became  liable  to  be  assessed  for  in- 
come tax  for  that  year.  Lloyd  v.  Inland 
Revenue,  1884,  11  R.  687 ;  21  S.  L.  R  482. 

36.  Income  Tax— Assessment— Liability 
to    Assessment  —  Shipmaster  —  Property 
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Tax  Act,  1842,  sec.  1,  SchecL  D,  sec.  39. 

— The  master  of  a  merchant  ship,  tenant  of  a 
house  in  Glasgow  where  his  wife  and  family 
resided,  and  where  he  also  lived  when  at  home, 
which  was  only  for  short  periods  of  two  or 
three  weeks  twice  or  thrice  a  year,  was  held 
liable  to  assessment  for  income  tax  on  his 
salary  under  Schedule  D.  Young  v.  Commrs, 
of  Inland  Revenue,  1875,  2  R.  926;  12  S.  L.  R. 
602. 

37.  Income  Tax— Assessment— Liability 
to  Assessment  —  Superior  and  Vassal- 
Casualty.  —  A  singular  successor  paid  his 
superior  a  casualty  of  a  year's  rent  without 
deducting  income  tax, — held  that  he  was  there- 
after liable  to  an  assessment  for  income  tax 
on  the  year's  rent,  although  the  superior  had 
paid  income  tax  on  the  casualty.  Macgregor 
V.  Inland  Revenue^  1889, 16  R  438  ;  26  S.  L.  R 
334. 

38.  Income  Tax— Assessment— Liability 
to  Assessment  —  Tenant  of  Shootings  — 
Tenant  of  Shootings  and  Orazings.  —  The 

tenant  under  a  sporting  lease,  or  who  occu- 
pies lands  under  separate  leases  of  the  sport 
and  of  the  grazings,  is  liable  to  assessment 
in  respect  of  occupancy  to  the  amount  of 
the  full  rent  paid  by  hioL  MiddUton  v. 
Lwd  Advocate,  1876, 3  R  599 ;  13  S.  L.  R  378. 
Inland  Revenue  y.  Scott,  1895,  22  R  772 ;  32 
S.  L.  R  585 ;  3  S.  L.  T.  53. 

39.  Income  Tax  — Assessment— Mines 
and  Minerals— Allowance  — Depreciation 
of  Capital  — Income  Tax  Act,  1842,  sec. 
60,  Sched.  A,  No.  3,  Bole  2 ;  sec.  100, 
Sched.  D. — In  calculating  under  Schedule  D. 
the  balance  of  profits  of  a  colliery  worked  by 
the  proprietor,  held  that  no  allowance  is  to 
be  made  for  depreciation  of  capital  arising 
from  the  mines  being  worked  out.  Miller 
V.  Farie,  1878,  6  R  270 ;  16  S.  L.  R  189. 

40.  Income  Tax  — Assessment  — Mines 
and  Minerals —  ''Specific  Cause"  of  De- 
crease of  Profits— Depression  of  Trade- 
Income  Tax  Act,  1842,  sec.  100,  Sched.  D. 

— Held  that  a  depression  in  the  coal  trade 
was  a  **  specific  cause  "  in  the  statutory  sense, 
which  might  be  proved  to  the  effect  of  re- 
ducing the  assessment  on  profits  from  a  coal 
mine.  Miller  v.  Farie,  1878,  6  R  270;  16 
S.  L.  R.  189. 

41.  Income  Tax— Assessment— Mode  of 
Assessing  —  Fire  and  Life  Insurance  — 
Profits  or  Gkdns. — Mode  of  assessing  for 
income  tax  a  company  which  carried  on  the 


business  of  insurances  of  life  and  against  fire. 
Scottish  Union,  d'C,  Insurance  Coy,  v.  Inland 
Revenue,  1889,  16  R  461 ;  26  S.  L.  R  330. 

42.  Income  Tax— Assessment— Railway 
Company  yielding  no  Profit  but  paying^ 
Interest  on  Capital— Customs  and  Inland 
Revenue  Act,  1888  (51  Vict.  c.  8),  sec.  24, 
subsec.  3— Income  Tax  Act,  1842  (5  &  6 
Vict.  c.  35),  Sched.  A,  Rule  3.— A  railway 
company  whose  undertaking  was  in  course  of 
construction,  and  therefore  yielded  no  profit^ 
but  which  paid  annually  a  sum  of  interest  on 
its  share  capital  and  debenture  stock,  re- 
turned to  the  Inland  Revenue  the  amount 
so  paid  in  the  year  previous  to  the  year  of 
assessment  under  the  Income  Tax  Act,  1842^ 
and  was  assessed  thereon.  The  amount  paid 
in  interest  in  the  year  of  assessment  having 
turned  out  to  be  greater  than  the  amount  in 
the  previous  year,  action  was  raised  by  th& 
Revenue  against  the  company  claiming  the 
assessment  upon  the  difference,  which  had 
been  deducted  by  the  company  in  paying  the 
interest,  as  a  debt  due  to  Her  Majesty  under 
the  enactment  first  above  recited.  Held  that 
the  company  was  liable.  H.M.  Advocate  v» 
Fmih  Bridge  Rly  Coy.,  1890  (O.  H.),  28  S.  L.  R. 
676. 

43.  Income  Tax— Assessment  — Surplus. 
Revenue  of  Corporation  Gas  Works  — 
Property  and  Income  Tax  Act,  1842,  sec. 
100,  Sched.  D.  —  The  Glasgow  Corporation 
Gas  Act,  1869,  which  authorised  the  acquisi- 
tion  of  certain  gas  works,  provided  that  the 
surplus  revenue  from  the  sale  of  the  gas^ 
after  certain  deductions,  should  be  applied 
(1)  to  sinking  fund,  and  (2)  to  general  cor- 
poration purposes.  Surplus  revenue  held 
liable  to  assessment  under  Schedule  D.  Ola*- 
gow  Gas  Commrs,  v.  Inland  Revenue,  1876,  3  R» 
857  ;  13  S.  L.  R.  556. 

44.  Income  Tax  —  Assessment  —  Time 
within  which  Assessment  may  be  Amended 
—  Taxes  Management  Act,  1880.  —  The 
surveyor  of  taxes  sought  to  make  a  charge 
on  the  defenders  for  profits  not  assessed,, 
after  the  lapse  of  four  months  from  the  end 
of  the  year  in  which  they  were  earned.  Held 
that  the  surveyor  was  too  late  in  making  th& 
charge,  sec.  52  and  not  sec.  63  of  the  Taxes 
Management  Act,  1880,  being  applicable. 
Maughan  v.  Edinburgh  and  District  TVater- 
Trust,  1886,  13  R.  1046. 

45.  Income  Tax— Assessment— Trade- 
Succession  to— Act  1842,  sec   100.— Where^ 
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a  number  of  traders  bought  a  ship  from 
owners  who  had  previously  traded  with  her, 
but  took  over  no  goodwill  or  other  business 
connected  with  the  chartering  of  the  vessel, 
held  that  the  new  owners  were  not  successors 
of  the  old  owners  in  the  sense  of  the  first 
rule  of  the  first  case  of  Schedule  I)  of  the 
Income  Tax  Act,  1842.  ]Vatson  Bros,  v. 
Inland  Revenue,  1902,  4  F.  795 ;  39  S.  L.  R. 
<K)4;  lOS.  L.  T.  49. 

46.  Income  Tax— Assessment— Valne  of 
Heritage.  —  In  estimating  the  yearly  value 
of  lands  and  heritages  for  the  assessment  of 
property  and  income  tax,  the  Commissioners 
are  not  bound  by  the  valuation  roll  except 
where  the  ofiicer  of  Inland  Revenue  has  been 
appointed  assessor  in  terms  of  the  Act  of 
1867.  Menzies  v.  Inland  Revenue,  1878,  5  R 
531 ;  15  S.  L.  R.  285. 

47.  Income  Tax— Assessment— Valua- 
tion of  Premises— Lease. — Found  that  the 
Income  Tax  Commissioners,  in  assessing  the 
value  of  premises  which  form  the  subject  of 
a  lease,  are  not  bound  or  entitled  to  regard 
the  lease,  or  prior  leases,  as  conclusive  of  the 
premises,  although  these  latter  are  admissible 
as  evidence  quantum  vaUrent.  The  Com- 
missioners must  make  up  their  minds  by  the 
light  of  their  local  knowledge  on  the  whole 
evidence  submitted  to  them.  Stocks  v.  Inland 
Revenue,  1899,  1  F.  1020;  36  S.  L.  R.  902 ;  7 
S.  L.  T.  103. 

48.  Income  Tax  —  Assessment  —  Volnn- 
tary  GKft  by  Congregation  to  their  Clergy- 
man—Income Tax  Acts,  1842  (5  &  6 
Viet.  c.  35),  sees.  146^  188,  and  1853  (16 
&  17  Vict.  c.  34),  Scheds.  D  and  E.— A 
clergyman  of  the  Established  Church  re- 
ceived at  Christmas  time  a  pecuniary  gift  of 
£100,  raised  by  voluntary  subscription  among 
his  friends,  the  majority  being  members  of 
his  congregation.  He  had  received  a  similar 
gift  at  the  same  time  each  of  the  two  previous 
years  that  he  had  held  the  charge.  No  receipt 
was  granted,  and  the  contributors  were  under 
no  obligation  to  repeat  the  payment.  Held 
(by  Ld.  Curriehill)  that  as  the  sum  in  question 
was  a  pa3rment  made  to  him  in  respect  of  his 
office  or  employment  as  clergyman,  it  was 
chargeable  with  duty  under  the  Income  Tax 
Acts,  5  &  6  Vict.  c.  35,  and  16  &  17  Vict.  c. 
34,  and  sections  quoted  above.  Inland  Revenue 
V.  Strang,  1878  (O.  H.),  15  S.  L.  R.  704. 

49.  Income    Tax  — Assessor— Appoint- 
ment —  Bevenne  Act,  1884,  sec  7.  — The 


General  Commissioners  of  Income  Tax  are  not 
entitled  to  appoint  an  assessor  for  a  district 
which  includes  a  burgh  already  having  an 
assessor.  Lord  Advocate  v.  Cuninghame  Divi- 
sion of  Ayr  Commissioners,  1895  (O.  H.),  22  R. 
986 ;  32  S.  L.  R.  709 ;  3  S.  L.  T.  72. 

50.  Income  Tax — Colonial  Investments — 
Constructive  Remittance  —  Income  Tax 
Act,  1842,  Sched.  D,  Case  4,  sec.  102— 
Cnstoms  and  Inland  Bevenne  Act^  1893, 
sec.  6. — Where  the  interest  on  money  invested 
in  the  colonies  is  not  brought  home,  but  re- 
invested there,  it  is  not  constructively  remit- 
ted so  as  to  be  chargeable  with  income  tax  by 
being  entered  in  the  owner's  accounts.  Inland 
Revenue  v.  ScoUisk  Provident  Institution,  1895, 
23  R  322;  33  S.  L.  R.  228  ;  3  S.  L.  T.  222. 

51.  Income  Tax — Colonial  Investments — 
Constructive  Remittance.- Where  the  in- 
terest on  money  invested  abroad  is  not  brought 
home,  but  reinvested  there,  it  is  not  construc- 
tively remitted  so  as  to  be  chargeable  with 
income  tax  by  being  duly  entered  in  the 
owner's  accounts.  Standard  Life  Assurance 
Coy,  V.  Allan,  1901,  3  F.  805 ;  38  S.  L.  R.  628 ; 
9  S.  L.  T.  69. 

52.  IncomeTax— Colonial  Investments- 
Profits— Property  and  Income  Tax  Act, 
1842,  Sched.  D,  Cases  1  and  4.— A  Scottish 
company  carried  on  in  Australia  the  business, 
inter  alia,  of  making  advances  on  the  security 
of  wool  and  property  at  varying  rates  of  in- 
terest. Held  that  this  was  trading  and  not 
investment  business;  and  that  the  income 
tax  payable  by  the  company  was  to  be  ascer- 
tained in  accordance  with  Case  1  of  Schedule  D, 
on  its  whole  profits  ;  and  that  the  loan  busi- 
ness was  not  to  be  taken  separately  and  taxed 
under  Case  4  as  foreign  investments.  Smiles 
V.  Australasian  Mortgage,  dec.  Gay,,  1888,  15  R. 
872  ;  25  S.  L.  R.  645. 

53.  Income  Tax— Deduction  at  Source- 
Short  Loans. — Held  that  borrowers  for  periods 
of  less  than  one  year  were  bound  to  deduct 
income  tax  in  paying  interest.  Lord  Advocate 
V.  Edinburgh  Corporation,  1903,  6  F.  1 ;  41 
S.  L.  R.  1 ;  11  S.  L.  T.  346. 


54.  Income  Tax  —  Deduction  of  Tax  — 
Annual  Payment. — It  was  agreed  between  a 
proprietor  and  an  undertaker  who  had  acquired 
part  of  his  lands  compulsorily,  that  the  under- 
taker should  settle  the  claims  of  tenants  who 
should  then  pay  their  full  rents;  the  pro- 
prietor paying  to  the  undertaker  30  per  cent. 
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on  the  compensation  money  until  the  termi- 
nation of  the  leases.  Held  that  this  30  per 
cent,  was  an  annual  payment,  and  that,  in 
paying  it,  the  proprietor  was  entitled  to 
deduct  income  tax.  N.  B.  Rly.  Coy.  v.  Duke 
of  Abereom,  1880,  7  R.  419 ;  17  S.  L.  R.  270. 

55.  Incoine  Tax  —  Dednetion  of  Tax— 
Anniiity—Dedactiaii  of  Tax  by  Debtor- 
Husband  and  Wife— Separatioii  Contract. 
— A  son  who  had  an  allowance  from  his  father, 
paid  in  terms  of  a  marriage-contract  between 
himself  and  his  wife,  entered  into  a  contract 
of  separation  from  his  wife,  by  which  he  under- 
took to  pay  her  an  annuity.  The  son's  only 
income  was  the  foresaid  annuity,  which  was 
paid  without  any  deduction  being  made  of 
income  tax.  Held  that  the  son,  in  paying  his 
wife's  annuity,  was  entitled  to  deduct  income 
tax — what  he  did  with  it  being  a  question  be- 
tween him  and  the  Crown.  Dalrt/mpU  v. 
Dalrymple,  1902,  4  F.  545 ;  39  S.  L.  R.  348 ;  9 
S.  L.  T.  416. 

56.  Income  Tax— Deduction  of  Tax— Free 
Annuity  to  Widow— Property  and  Income 
Tax  Act,  1892,  sec.  103.— A  truster  left  to 
his  widow  an  annuity  **  free  from  all  burdens, 
taxes,  and  deductions  whatsoever,"  in  full  of 
all  her  legal  rights.  Held  that,  there  being 
no  contract,  this  bequest  was  not  struck  at 
by  sec.  103  of  the  Act,  and  the  widow  was 
entitled  to  the  annuity  without  deduction  of 
the  tax.  Maddens  Trs.  v.  Mackie,  dx.,  1875, 
2R.  312;  12S.  L.  R.  222. 

57.  Income  Tax  — Deduction  of  Tax  — 
Agreement  not  to  Deduct  Tax— Free  Yearly 
Annuity — ^Property  and  Income  Tax  Act, 
1842,  sec.  103. — A  truster  directed  his  trustees 
to  pay  his  widow  a  ''  free  yearly  annuity  "  of 
£1200,  on  condition  that  she  accepted  it  as 
in  full  of  her  legal  rights.  On  the  widow's 
accepting  the  annuity,  held  that  income  tax 
must  be  deducted  as,  if  the  bequest  were  of 
an  annuity  free  of  the  tax,  the  widow  had 
entered  into  an  illegal  agreement  under  sec. 
103  of  the  Act.  Rodger's  Trs,  v.  Rodger,  1875, 
2  R  294  ;  12  S.  L.  R.  204.  Cf.  Kinloch's  Trs. 
V.  Kinloehy  1880,  7  R.  596;  17  S.  L.  R.  444. 

58.  Income  Tax  — Deduction  of  Tax  — 
Landlord  and  Tenant— Bent  Bosralties.- 

AVhere  a  mineral  tenant  had  paid  royalties 
without  deduction  of  the  amount  payable  by 
the  landlord  as  income  tax,  held  that  he  was 
entitled  to  recover  from  the  landlord  the  sum 
he  might  have  deducted.  Agnew  v.  Ferguson, 
1903,  5  F.  879 ;  40  S.  L.  R.  636 ;  11  S.  L.  T.  79. 


59.  Income  Tax  — Deduction  of  Tax  — 
Bight  to  Deduct— Income  Tax  Act,  1853, 
sees.  1,  40. — The  curator  of  a  person  who  was 
temporarily  insane  sold  part  of  his  ward's 
estate  for  the  price  of  £15,000.  Eighteen 
months  afterwards  the  ward,  who  had  re- 
covered her  health,  reduced  the  sale,  and  was 
found  entitled  to  restitution,  on  making  pay- 
ment to  the  purchaser  of  the  £15,000,  with 
interest  from  the  date  of  the  sale.  Held  that 
she  was  not  entitled  to  deduct  from  this  pay- 
ment a  sum  representing  income  tax  on  the 
interest.  Dunn  v.  Chambers,  1898,  25  R.  688 ; 
35  S.  L.  R.  537 ;  5  S.  L.  T.  345. 

60.  Income  Tax— Deduction  of  Tax  — 
Yearly  Interest. — If  a  debtor  pays  interest 
without  deduction  of  income  tax  he  loses  right 
to  afterwards  deduct  the  amount  in  settling 
with  his  creditor.  Galashiels  Provident  Build- 
ing  Society  v.  iVewlands,  1893,  20  R  821 ; 
30  S.  L.  R  730  ;  IS.  L.  T.  87. 

61.  Income  Tax— Deductions— Allowance 
for  Wear  and  Tear  of  Plant— Bate  of  De- 
predation—Customs and  Inland  Bevenue 
Act,  1878,  sec.  12.— Sec.  12  of  the  Customs 
and  Inland  Revenue  Act,  1878,  provides  for 
such  deduction  as  the  commissioners  may 
think  reasonable  being  made  on  the  income 
tax  returns  of  traders,  for  depreciation  by 
wear  and  tear  on  the  value  of  the  plant  by 
which  the  income  is  earned.  Held  that  in  esti- 
mating what  is  a  reasonable  allowance  under 
the  section  the  commissioners  are  not  entitled 
to  take  into  consideration  the  interest  which 
each  year's  deduction  may  earn  in  the  hands 
of  the  trader  during  the  period  of  the  plant's 
existence  (i.e.  before  it  has  become  necessary 
to  replace  it  out  of  the  accumulated  deduc- 
tions). Leithj  Hull,  and  Hamburg  S.  P,  Coy.  v. 
Inland  Revenue,  1899,  1  F.  1117;  36  S.  L.  R 
746 ;  7  S.  L.  T.  65. 

62.  Income  Tax— Deductions— Minister 
—Property  and  Income  Tax  Act,  1853,  sec 
52. — (1)  Expenses  of  visiting  members  of  his 
congregation  outside  the  limits  of  his  parish ; 
(2)  travelling  expenses  when  on  duty,  form 
good  deductions  to  be  made  from  his  emolu- 
ments in  terms  of  sec.  52.  Charlton  v.  Corke, 
1890, 17  R.  785 ;  27  S.  L.  R  647. 

63.  Income  Tax — Deductions— Minister 
—Expenses  Incurred  "Necessarily  in  the 
Perfoimance  of  Duty"— Income  Tax  Act, 
1853,  sec.  52. — Held  that  for  the  assessment 
of  income  tax  a  minister  was  not  entitled  to 
deduct  from  his  income,  as  expenses  incurred 
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**  necessarily  in  the  performance  of  his  duty/' 
a  sum  contributed  by  him  towards  the  salary 
of  his  assistant.  Surveyor  of  Taxes  v.  Macr(u^ 
1884,  12  R.  336 ;  22  S.  L.  R.  219. 

64.  Income  Tax  —  Bednctions  —  Public 
Authority — InteroBt  on  Loan. — Commis- 
sioners of  supply  held  liable  to  pay  income 
tax  on  the  amount  of  interest  due  by  them 
on  a  loan  secured  over  rates.  Aberdeenshire 
Commrs,  of  Supply  v.  Russell^  1890, 17  R.  942; 
27  S.  L.  R.  769. 

65.  Income  Tax— Deductions— Profits— 
Bank  —  Business  Premises  occupied  by 
Officials. — In  estimating  the  profits  of  a  bank 
for  purposes  of  income  tax,  held  that  there 
fell  to  be  deducted  the  annual  value  of  pre- 
mises in  which  they  carried  on  their  business, 
and  in  a  portion  of  which  ofiicials  lived,  the 
rent  being  attributed  to  their  emoluments. 
Russell  V.  Town  and  County  Bank,  1888  (H.  L.), 
15  R.  61 ;  25  S.  L.  R.  451. 

66.  Income  Tax— Deductions— Profits- 
Bonus  to  Lenders— Income  Tax  Act,  1842, 
Sched.  D. — ^A  bonus  paid  to  lenders  held  not 
a  good  deduction.  Arizona  Copper  Coy.  v.  Sur- 
veyor of  Taxes,  1891,  19  R.  150;  29  S.  L.  R. 
134. 

67.  Income  Tax— Deductions— Profits- 
Cemetery— Income  Tax  Act,  1842  (5  &  6 
Vict.  c.  35),  sec.  60,  Sched.  A,  No.  3, 
Rule  3. — Held  that  where  the  magistrates 
and  town  council  of  a  burgh,  in  fulfilling 
their  duty  to  provide  a  burial-ground  for  the 
burgh,  have  been  obliged  to  borrow  money, 
they  are  not  entitled  to  deduct  from  the 
profits  derived  from  the  cemetery,  before 
being  assessed  in  income  tax,  the  amount  of 
the  interest  due  on  the  borrowed  money,  but 
are  liable  to  be  assessed  on  such  profits  after 
deduction  only  of  working  expenses  under 
Schedule  A,  No.  3,  Rule  3,  of  the  Income  Tax 
Act,  1842.  Magistrates  of  Poriobeilo  v.  Surveyor 
of  Taxes,  1890,  27  S.  L.  R.  863. 

68.  Income  Tax— Deductions— Profits- 
Common  Good  of  Royal  Burgh— Income 
Tax  Act,  1842  (5  &;  6  Vict.  c.  35),  Sched. 
D. — The  Income  Tax  Commissioners  for  the 
city  of  Glasgow,  on  appeal  by  the  Corpora- 
tion of  Glasgow  against  assessments  imposed 
under  Schedule  D  on  certain  items  of  their 
revenue  which  formed  part  of  the  ''  common 
good  "  of  the  city,  decided  ''  that  if  assessable 
at  all,  the  *  common  good '  should  be  held  as 
one  concern  for  income  tax  purposes,  and  that  I 


the  Corporation  should  deduct  all  expendi- 
ture disbursed  in  their  corporate  capacity." 
The  Court,  following  Edinburgh  Town  Council 
V.  Surveyor  of  Taxes,  November  16, 1889,  2  Tto 
Cases,  541,  17  R.  73 ;  27  S.  L.  li.  64,  reversed 
this  determination.  Webber  v.  Corporation  of 
Glasgow,  1893,  30  S.  L.  R  256. 

69.  Income  Tax  — Deductions  — Profits 
from  Mineral  Fields— Pit  Sinking  and  De- 
preciation of  Buildings— Income  Tax  Act, 
1842,  sec.  100,  Rule  3^  and  sec.  159.— Held 
that  tenants  of  mineral  fields  were  not  en- 
titled to  deductions  from  the  gross  receipts 
in  respect  of  sums  spent  in  pit  sinking  and 
depreciation  of  buildings  and  machinery. 
Addie  ds  Sons  v.  Solicitor  of  Inland  Revenue^ 
1875,  2  R  431 ;  12  S.  L.  R.  282. 

70.  Income  Tax— Deductions— Profits— 
Mineral  Workings— Cost  of  Sinking  Pits- 
Income  Tax  Act,  1842,  sec.  100,  Rule  3,  and 
sec  159— Customs  and  Inland  Revenue  Act^ 
1878,  sec.  12. — ^A  tenant  of  minerals  in  com- 
puting profit  for  assessment  of  income  tax, 
held  not  entitled  to  deduct  from  the  gross 
receipts  capital  sums  spent  in  sinking  pits — 
either  under  the  Act  of  1842  (Addie  <k  Sons  v. 
Inland  Revenue,  1875, 2  R.  431 ;  12  S.  L.  R.  282) 
or  as  wear  and  tear  of  plant,  &c.,  under  the  Act 
of  1878.  Coltness  Iron  Coy,  v.  Solicitor  of  Inland 
Revenue,  1879,  6  R.  617. 

71.  Income  Tax— Deductions— Profits- 
Railway— Tear  and  Wear— New  Plant.— 
The  Court,  affirming  the  decision  of  the 
Income  Tax  Commissioners,  held  that  a  rail- 
way company  was  not  entitled  to  deduct 
from  its  profits  for  the  purpose  of  assessment 
of  income  tax,  a  sum  to  represent  the  dimin- 
ished value,  through  tear  and  wear,  of  new 
additional  plant  purchased  within  five  years, 
and  which  had  required  no  repairs.  Cale- 
donian Rly.  Coy,  v.  Special  Commissioners  of 
Income  Tax,  1880,  8  R.  89  ;  18  S.  L.  R,  85. 

72.  Income  Tax— Deductions— Profits— 
Railway- Property  and  Income  Tax  Act, 
1842. — A  railway  company  was  assessed  under 
the  above  Act  upon  its  income  for  the  pre- 
vious year.  They  claimed  a  deduction  for  loss 
on  the  working  of  certain  steamers  run  by 
them.  The  claim  was  disallowed  by  the  com- 
missioners, in  respect  that  in  the  year  for 
which  the  assessment  was  laid  the  company 
were  not  engaged  in  sea  carriage.  Held  that 
the  commissioners  were  wrong  in  respect  that 
the  running  of  steamers  was  still  part  of  the 
undertaking  of  the  company.    Highland  Rly, 
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Coy.  Y,  Special  Commiaumers  of  Ineoms  Tax, 
1885, 13  R.  199 ;  23  S.  L.  R.  116. 

73.  Income  Tax— Deductions— ProfitB— 
Railway  —  Permanent  Iminrovemente.  — 
Sums  spent  by  a  railway  company  on  per- 
manent improvements  should  be  charged 
against  capital,  not  income.  Highland  Rly, 
Coy.  V.  Inland  Revenue,  1889,  16  R.  950;  26 
S.  li.  R.  657. 

74.  Income  Tax  —  Deductions  —  Profits 

—  Yearly  Profits  —  Minerals. — A  mineral 
tenant  in  making  returns  of  yearly  profits  for 
the  assessment  of  income  tax  is  not  entitled 
to  deduct  sums  expended  in  sinking  pits  ex- 
hausted by  the  year's  working.  CoUness  Iron 
(Joy.  V.  Black,  1881,  6  A.  C.  316 ;  8  R  (H.  L.) 
67 ;  18  S.  L.  R  466. 

75.  Income  Tax  —  Deductions  —  Trade 
Ptofits— Benevolent  Society— Income  Tax 
Act»  1863,  sec.  2,  Sched.  D— Income  Tax  Act, 
1842,  sec.  100,  Sched.  D,  Oase  1,  Rule  3.— The 
Religious  Tract  Society  sold  books  in  a  shop 
and  by  colporteurs,  who  were  to  a  certain 
extent  cottage  missionaries.  On  the  shop 
they  made  a  profit.  The  colportage  was  a 
continuous  money  loss.  Held  that  in  estimat- 
ing their  income  the  Society  were  not  entitled 
to  deduct  from  the  shop  profits  the  col- 
portage losses,  the  colportage  not  being  a 
business,  trade,  or  adventure  carried  on  on 
commercial  principles.  Religious  Tract  Society 
y.  Inland  Reventie,  1896,  23  R.  390  ;  33  S.  L.  R. 
289  ;  3  S.  L.  T.  229. 

76.  Income  Tax— Deductions— Wear  and 
Tear  of  Machinery  and  Plant — Loss  in  the 
earning  power  of  ships  owing  to  their  being 
rendered  obsolete  does  not  fall  under  the 
head  of  "  Wear  and  Tear "  of  plant  so  as  to 
entitle  to  a  deduction  under  sec.  12  of  the 
Customs  and  Inland  Revenue  Act,  1878. 
Burnley  S.  S.  Coy,  v.  Inland  Revenxu,  1894,  21 
R.  965 ;  31  S  L.  R  803 ;  2  S.  L.  T.  133. 

77.  Income  Tax— Rcemption—" Charity" 
—Income  Tax  Act,  1842,  sec.  105,  88  Sched. 
C,  Rule  3. — Held  that  the  income  of  a  trust 
devoted  to  the  mitigation  of  spiritual  destitu- 
tion was  not  exempt  from  income  tax  as  being 
for  a  **  charitable  purpose.'^  BainPs  Trs.v.  Lord 
Advocate,  1888,  15  R  682  ;  25  S.  L.  R.  533. 

78.  Income  Tax— Exemption— Charitable 
Institution— Pree  Church  Assembly  Hall 

—  Income  Tax  Act,  1842,  Sched.  A,  Rule  6. 
— The  Free  Church  Assembly  Hall,  yielding 


neither  rents  nor  profits  applied  for  charitable 
purposes,  held  not  to  fall  within  the  exemption 
of  Schedule  A,  Rule  6  of  the  Act.  Surveyor 
of  Taxes  v.  Free  Churelt  of  Scotland  General  Tr«., 
1893,  20  R.  759;  30S.L.R.666;  1  S.  L.  T.  40. 

79.  Income  Tax— Exemption— Commis- 
sioners of  Supply— Police  Stations— Not 

Exempt. — Clerk  v.  Dumfries  Commrs.  of  Supply, 
1880,  7  R  1157;  17  S.  L.  R  774. 

80.  Income  Tax  —  Exemption  —  Free 
Library— Income  Tax  Act,  1842,  sec.  61, 
Rule  6. — The  Dundee  Free  Library  has  an 
arrangement  with  the  Dundee  Subscription 
Library  of  this  nature :  The  latter  buys  every 
year  about  1500  volumes,  which  are  housed  in 
the  Free  Library  under  the  custody  of  the 
Free  Library  officials,  who  act  as  librarians 
to  the  Subscription  Library.  Each  of  these 
volumes  remains  for  a  year  the  exclusive  pro- 
perty of  the  Subscription  Library,  but  at  the 
end  of  that  time  becomes  the  property  of  the 
Free  Library.  Held  that  this  arrangement 
debarred  the  Free  Library  from  claiming  an 
exemption  from  payment  of  income  tax,  under 
sec.  61  of  the  Act  of  1842,  because  their  build- 
ings were  not  used  "  solely  **  for  the  purpose 
of  a  Free  Library.  Inland  Revenue  v.  Dundee 
Magis.,  1897,  24  R  930;  34  S.  L.  R  702;  5 
S.  L.  T.  53. 

81.  Income  Tax— Exemption— Minister 
— Value  of  Manse. — In  estimating  the  income 
of  a  parish  minister  the  yearly  value  of  his 
manse  should  be  included,  because  he  is  en- 
titled to  let  it.  Inland  Revenue  v.  Fry,  1895, 
22  R  422 ;  32  S.  L.  R.  341 ;  2  S.  L.  T.  545. 

82.  Income  Tax— Exemption— Municipal 
Buildings— Burgh  Court— Income  Tax  Aet^ 
1842,  Sched.  A.— The  Edinburgh  municipal 
buildings,  so  far  as  used  for  civic  purposes,  held 
liable  to  taxation  for  income  tax  purposes; 
not  liable  so  far  as  used  for  purposes  of  judicial 
administration.  Edinburgh  Magis.  v.  Surveyor 
of  Taxes,  1889,  17  R  73;  27  S.  L.  R  94. 

83.  Income  Tax— Exemption— Municipal 
Buildings. — County  and  municipal  buildings 
are  liable  to  assessment  for  income  tax.  So 
also  are  those  parts  of  Courts  of  Justice 
which  are  used  by  sheriff-clerks  and  pro- 
curators-fiscal for  the  conduct  of  their  private 
business.  Surveyor  of  Taxes  v.  Smith,  1901,  4 
F.  31 ;  39  S.  L.  R  20;  9  S.  L.  T.  206. 

84.  Income  Tax— Exemption— ''Public 
School"— Theological   Training  College— 
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Income  Tax  Act,  1842,  sec.  61,  Sched.  A, 
No.  6. — Held  that  the  trustees  of  the  Free 
Church  were  liable  to  be  assessed  as  occupiers 
of  the  Free  Church  College  Buildings,  Edin- 
burgh, that  institution  not  being  a  '' public 
school "  in  the  sense  of  the  Act  5  &  6  Vict.  c. 
35,  sec.  61.  Inland  Revenue  v.  Free  Church 
of  Scotland  Trs,,  1897,  24  B.  496 ;  34  S.  L.  K. 
361 ;  4  S.  L.  T.  306. 

85.  Incoine  Tax— Exemption— Scientific 
Inatitation— Income  Tax  Act,  1842,  Sched. 
A,  Rule  6. — Premises  of  the  Boyal  College  of 
Surgeons,  Edinburgh  being  used  mainly  for 
professional  objects,  held  not  to  fall  within 
the  exemption  made  in  favour  of  scientific 
institutions  by  Schedule  A,  Rule  6  of  the 
Act.  Inland  Revenue  v.  Royal  College  of 
Surgeons  of  Edinburgh,  1892,  19  R  751  ;  29 
S.  L.  R.  620. 


L  Income  Tax— Failure  to  deliver  true 
Betom— Property  and  Income  Tax  Act, 
1842^  sees.  52,  65. — A  person  who  fails  to 
make  a  ^'  true  and  correct  statement "  as  re- 
quired by  sec.  62  is  liable  in  a  penalty,  as 
imposed  by  sec.  55  of  the  Income  Tax  Act, 
1842.  Lord  Advocate  v.  Saioere,  1897,  25  R. 
242;  35  S.  L.  R.  190;  5  S.  L.  T.  211. 

87.  Income  Tax— Failure  to  make  true 
Eetnrns  — Penalty  — Prosecution  in  High 
Ckmrt— Income  Tax  Act,  1842,  sec.  55.— 
It  is  competent  for  the  Revenue  authorities 
to  prosecute  in  the  High  Court  a  person  who 
has  failed  to  make  a  true  return  in  terms  of 
the  Income  Tax  Act,  sec.  62,  without  having 
first  taken  proceedings  against  him  before  the 
Income  Tax  Commissioners.  Lord  Advocate  v. 
Sawersy  1897,25  R  242;  35  S.  L.  R.  190;  5 
S.  L.  T.  211. 

88.  Income  Tax  — Foreign  Company  — 
Ai;ent  of  Foreign  Company  assessed  in  his 
own  Name— Income  Tax  Act,  1853,  Sched. 
D— Income  Tax  Act,  1842,  sec.  41.— This 
case  raised  three  questions :  (1)  Whether  a 
company  was  resident  abroad;  (2)  whether 
it  traded  in  the  United  Kingdom ;  (3)  can  a 
foreign  company  trading  in  the  United  King- 
dom be  assessed  in  the  name  of  its  agent 
without  an  express  designation  of  the  party 
assessed  as  agent  P  The  Court  answered  these 
questions  in  the  affirmative  on  this  evi- 
dence : — The  Chanaral  was  registered,  and  had 
its  registered  office  in  Christiania.  There  the 
share  list  was  kept,  and  thence  the  share 
certificates  were  issued.    The  two  managers 


of  the  company,  holding  two  out  of  ninety 
shares,  lived  in  Christiania,  where  the  annual 
meeting  was  also  held.  On  the  other  hand, 
the  balance  of  the  shares  was  held  by  Scots- 
men. Glasgow  agents,  A.  B.  &  Coy.,  effected 
the  whole  of  the  chartering,  kept  the  accounts, 
and  administered  the  company's  funds.  The 
vessel  herself  had  never  been  in  Norway.  The 
assessment  was  imposed  upon  A.  B.  &  Coy.  for 
the  S.S.  Chanaral.  IVingate  db  Coy.  v.  Inland 
Revenue  J  1897,  24  R.  939;  34  S.  L.  R.  699;  5 
S.  L.  T.  44. 

89.  Income  Tax— Foreign— Investments 
—Expenses  of  Distributing— Trust  — In- 
come Tax  Act,  1842,  sec.  100,  Sched.  D, 
Case  5. — Profits  of  foreign  investments  re- 
ceived by  trustees  held  liable  to  income  tax 
without  deduction  of  the  expenses  of  the 
trust  administration.  Inland  Revenue  v. 
MacdonaUTs  Trs.,  1894,  22  R  88 ;  32  S.  L.  R. 
86  ;  2  S.  L.  T.  317. 

90.  Income  Tax— Foreign  Investments 
—Interest  or  Repayment  of  OapitaL— A 
person  investing  abroad  and  reinvesting  there 
the  interest  earned  on  his  advances  may  have 
the  original  capital  sent  back  to  him,  and  not 
be  liable  to  pay  income  tax  upon  it.  But  if 
he  have  sums  of  money  sent  home  without  a 
special  appropriation  to  repayment  of  original 
advances,  the  presumption  is  that  these  sums 
are  paid  out  of  interest,  and  income  tax  is 
due.  ScoUieh  Provident  Institution  v.  Allan, 
1903  (H.  L.),  5  F.  10  ;  40  S.  L.  R.  605  ;  11 
S.  L.  T.  2. 

91.  Income  Tax  — Foreign  Investments 
-"Suns  Received  ...  in  Great  Britain" 
—Property  and  Income  Tax  Act,  1842. — 
A  company  was  formed  principally  for  borrow- 
ing money  in  this  country  on  debentures^ 
which  with  its  paid-up  capital  it  lent  in  the 
United  States  of  America  on  the  security  of 
land  in  that  country,  llie  interest  received 
in  America  was  brought  into  account  in  the 
books  of  the  head  office  of  the  company  in 
Glasgow  by  retaining  out  of  the  funds  raised 
by  the  company  in  this  country  a  sum  equiva- 
lent to  that  interest,  and  the  money  itself 
therefore  did  not  require  to  be  sent  to  this 
country.  The  sum  thus  retained  was  treated 
by  the  company  as  income.  Held  that  it  was 
chargeable  with  income  tax  as  interest  arising 
from  foreign  securities  received  in  Great 
Britain.  Scottish  Mortgage  and  Land  Investment 
Coy,  of  New  Mexico,  Ltd,  v.  Commissioners  of 
Inland  Revenue,  1886,  14  R.  98 ;  24  S.  L.  R. 
87. 
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92.  Income  Tax  — Foreign  Investments 
—Property  and  Income  Tax  Act,  1842.— 

Surveyor  of  Taxes  v.  Northern  Investment  Coy. 
of  New  Zealand,  Ltd.,  1887,  14  R.  734 ;  24 
S.  L.  R.  530.  {Scottish  Mortgage  and  Land 
Investment  Coy,  of  New  jVexico  y.  Commissioner* 
of  Inland  Revenue,  1886,  14  R.  98  ;  24  S.  L.  R. 
87  followed,) 


93.  Income  Tax— Profit— Basis  on  which 
Profits  estimated  not  Ascertainable.— The 
Assets  Company  took  over  the  assets  of  the 
City  of  Glasgow  Bank  in  return  for  an 
obligation  to  discharge  the  bank's  liabilities. 
The  yarious  assets  were  taken  over  on  the 
estimated  book  value  of  the  liquidators. 
Where  the  company  sold  assets  at  a  price 
greater  than  this  book  value,  held  that  it  was 
impossible  to  say  that  the  company  had 
realised  from  the  assets  more  than  it  had 
paid  (and  so  a  profit)  without  knowing  what 
it  paid,  and  that  fact  was  not  ascertainable. 
Assets  Coy,  v.  Inland  Revenue,  1897,  24  R  578  ; 
34  S.  L.  R.  486 ;  4  S.  L.  T.  298. 

94.  Income  Tax— Profits— Common  Good 
of  Bnrgh  —  Bevennes  from  Markets  and 
Slanghter-honses— Income  Tax  Act,  1842 
(5  &  6  Vict.  c.  35),  Sched.  J},— Held  that 
the  revenue  aocruing  to  a  corporation  from 
markets  and  slaughter-houses  constituted 
profits  assessable  under  Schedule  D  of  the 
Income  Tax  Act,  1842,  and  there  was  no  ex- 
emption on  the  grounds  that  these  revenues 
formed  part  of  the  common  good  of  the  city, 
or  that  the  corporation  was  entitled  to 
deduct  all  expenditure  disbursed  in  their 
corporate  capacity.  Adam  y.  Mav^han,  1889, 
30  S.  L.  R  258. 

95.  Income  Tax  —  Profit  —  Corporation 
Waterworks.  —  A  corporation  with  water- 
works supplied  water  to  neighbouring  burghs 
in  return  for  a  contribution  levied  as  an 
assessment  upon  these  latter.  There  being 
a  surplus  revenue  for  the  waterworks,  held 
that  the  portion  of  it  contributed  by  the 
burghs  was  profit,  and  subject  to  income  tax. 
Harris  v.  Irvine  Corporation,  1900,  2  F.  1080 ; 
37  S.  L.  R  799 ;  8  S.  L.  T.  71. 

96.  Income  Tax— Profit  — Bnrgh  Water- 
works.— A  surplus  revenue  from  rates  levied 
within  the  compulsory  area  under  a  local  Act 
is  not  profit,  but  a  surplus  from  rates  leyied 
beyond  the  compulsory  area  or  from  sales  to 
manufacturers  is  profit  and  is  subject  to  in- 
come tax.  Glasgow  Water  Com/mrs,  v.  Miller, 
13  R.  489 ;  23  S.  L.  R.  258.    Allan  v.  Hamilton 


Waterworks  Commrs.,  1887,  14  R.  486;  24 
S.  L.  R.  360.  Cf.  Harris  v.  Irvi^ne  Corporation, 
2  F.  1080 ;  37  S.  L.  R.  799 ;  8  S.  L.  T.  71. 

97.  Income  Tax  —  Profits  —  Cemetery 
Company— Sale  of  Lairs.- The  proceeds  of 
sales  by  a  cemetery  company  of  lairs  in  per- 
petuity held  income.  Edinburgh  Southern 
Cemdery  Coy,  v.  Inland  Revenue,  1889,  17  R. 
164 ;  27  S.  L.  R.  71. 

98.  Income  Tax  —  Profits  —  Losses- 
Businesses  Assessed  nnder  Different 
Schedules— Income  Tax  Act,  1842,  sees. 
60,  63,  100,  101. — A.  carried  on  business  as 
a  seedsman,  and  also  occupied  a  farm  in 
connection  with  his  business.  He  claimed 
under  sec.  101  of  the  above  Act  to  set  his 
losses  on  the  farm  against  his  profits  on  the 
seed  business,  and  to  be  assessed  for  income 
tax  upon  the  balance.  Held  that,  as  the  farm 
was  assessed  upon  rent  under  Schedule  B, 
while  the  profits  of  the  business  were  assessed 
under  Schedule  D,  he  was  not  entitled  to  do 
so.  Brovm  v.  WaU,  1886,  13  R.  590;  23 
S.  L.  R  403. 

99.  Income  Tax  — Profits  of  Mines  — 
Sched.  D  or  Sched.  A— Income  Tax  Act^ 
1842,  sec.  60,  Sched.  A;  sec.  100,  Sched. 
D. — Profits  on  mines  are  to  be  estimated  for 
assessments  on  an  average  of  three  years  in 
terms  of  Schedule  D,  and  not  of  five  years  in 
terms  of  Schedule  A.  Miller  v.  Farie,  1878, 
6  R,  270 ;  16  S.  L.  R.  189. 

100.  Income  Tax  —  Profits  —  Water 
Commissioners  to  Levy  Bate  —  Surplus 
to  be  Applied  to  Redemption  of  Debt- 
Glasgow  Corporation  Waterworks  Acts. 
— Where  Water  Commissioners  were  by  local 
Act  empowered  to  levy  compulsory  rates 
sufficient  to  yield  a  surplus  appropriated  by 
the  statute  to  the  redemption  of  annuities 
and  mortgages,  held  that  the  surplus  was  not 
assessable  to  income  tax  as  profits.  Glasgow 
Corporation  Water  Commrs,  v.  Inland  Revenue, 
1875,  2  R.  708  ;  12  S.  L.  R.  466. 

101.  Income  Tax— Profits  and  Oains  — 
Be-sale  of  Securities- Investment  Com- 
pany—Property and  Income  Tax,  1842, 
Sched.  D. — "Where  gains  are  made  by  a 
company  by  reaUsing  an  investment  at  a 
larger  price  than  was  paid  for  it,  the 
difference  is  to  be  reckoned  among  the  pro- 
fits and  gains  of  the  company.''  Per  Lord 
President  Inglis.  Northern  Assurance  Coy.  v. 
Inland  Revenue,  1889,  16  R.  461,  p.  475;   26 
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S.  L.  R.  330.  Scottish  Investment  Trust  Coy.  v. 
Inland  Revenue,  1893,  21  R.  262 ;  31  S.  L.  R 
19;  1  S.L.T.  367. 

102.  Income  Tax— Profit  or  Gkun— Com- 
IHUiy— Sale  of  Property. — One  of  the  objects 
of  a  company  was  the  parchase  and  re-sale  of 
mineral  fields.  Held  that  the  profits  on  a  re- 
sale, although  paid  in  shares  of  a  purchasing 
company,  were  liable  to  assessment  for  income 
tax.  Califomian  Copper  Syndicate  v.  Inland 
Revenue,  1904,  6  F.  694;  41  S.  L.  R.  691 ;  12 
S.  L.  T.  196. 

103.  Inhabited  House  Duty— Exemption 
— Business  Premises  —  Cnstoms  and  In- 
land Revenue  Act,  1878,  sec.  13  (2).— The 
secretary  of  a  company  occup3ring  buildings 
for  the  purpose  of  their  business,  in  addition 
to  discharging  his  duties  as  secretary,  carried 
on  a  private  business  as  law-agent,  using  the 
company's  premises  for  this  purpose.  HM 
that  the  premises  were  not  *^  occupied  solely 
for  the  purposes  of  the  trade  ...  by  which 
the  occupier  [the  company] ''  sought  to  make 
a  hvelihood,  and  were  therefore  not  entitled 
to  exemption  from  inhabited  house  duty  as 
provided  by  sec.  13  (2)  of  the  Customs  and 
Inland  Revenue  Act,  1878.  Ldand  Revenue  v. 
Edinbiirgh  MerclianJt  Cay.,  1889,  17  R.  151 ;  27 
S.  L.  R.  104. 

104.  Inhabited  House  Duty— Exemption 
— Business  Premises— Partial  Use  of  Busi- 
ness Premises  as  Dwelling-house. — ^Partial 
use  of  business  premises  as  a  dwelling-house 
deprives  their  owner  of  the  exemption  from 
inhabited  house  duty.  Glasgow  d;  S.-JV.  Rly. 
Coy.  V.  Banks,  1880,  7  R.  1161 ;  17  S.  L.  R.  768. 

105.  Inhabited  House  Duty— Exemption 
—Business  Premises— Resident  Servants— 
For  Protection. — In  order  to  evade  taxation 
as  an  inhabited  house  no  person  shall  dwell 
in  the  house  except  for  purposes  of  protec- 
tion. Inland  Revenue  v.  Standard  Life  Assur- 
ance Coy.,  1894,  21  R.  820 ;  31  S.  L.  R.  663 ; 
2  S.  L.  T.  44. 

106.  Inhabited  House  Duty— Exemption 
—  CkMl  Exchange  —  Business  Premises  — 
Occasional  Use  for  Balls,  ftc— The  premises 
of  the  Glasgow  Goal  Exchange  Company — a 
profit-earning  company — consisting  of  a  hall, 
accessory  apartments,  and  a  hall-keeper's 
house,  used  primarily  for  coal  exchange,  but 
occasionally  for  balls,  bazaars,  &c,  held  to  be 
exempted  from  duty  under  sec.  13,  subsec.  2 
of  the  Customs  and  Inland  Revenue  Act, 


1878.  Glasgow  Coal  Exchange  Coy.  v.  Solicitor 
of  Inland  Revenue,  1879,  6  R.  850;  16  S.  L.  R* 
457. 

107.  Inhabited  House  Duty— Exemption 
— Different  Tenements  —  Cumulo  Bent  — 
Customs  and  Inland  Revenue  Act,  187S, 
sec.  13,  subsec.  1. — "Where  any  house,  being 
one  property,  is  divided  into  and  let  in  different 
tenements,  and  any  of  such  tenements  are 
occupied  solely  for  the  purposes  of  any  trade 
or  business,"  the  owner  of  the  tenement  so 
occupied  is  exempt  from  inhabited  house 
duty.  Held  that  the  exemption  applied  to 
the  case  of  a  tenement  consisting  of  a  studio 
and  dwelling-house  above,  separately  de- 
scribed in  the  lease,  and  entered  by  separate 
stairs,  although  let  for  a  cumulo  rent.  Smiles 
V.  Crooke,  1886,  13  R  730 ;  23  S.  L.  R.  489. 

108.  Inhabited  House  Duty— Exemption 
— Fire  Station. — A  fire  station  included  fire- 
men's houses  (valued  at  under  £20  a  year), 
stables,  and  coach  and  engine  houses.  Held 
(1)  that  it  was  assessable  as  an  inhabited 
house ;  (2)  that  the  exemption  of  houses,  &c., 
occupied  solely  for  business  purposes  did  not 
apply;  (3)  that  the  exemption  of  houses  of 
under  £10  a  year  did  not,  in  the  circum- 
stances, apply.  Inland  Revenue  v.  Edinburgh 
Corpn.,  1903,  5  F.  875;  40  S.  L.  R  632;  11 
S.  L.  T.  121. 

109.  Inhabited  House  Duty— Exemption 
—  Official  Residence  within  Orounds  of 
Infirmary  —  Statute  48  Qeo.  m.  c.  55, 
Sched.  B,  case  4. — Held  that  a  house  erected 
within  the  grounds  of  an  infirmary  for  the 
residence  of  its  medical  superintendent  was 
not  liable  to  be  assessed  for  inhabited  house 
duty.  Surveyor  of  Taxes  v.  Fasson,  1883,  10  R. 
870 ;  20  S.  L.  R.  5^3. 

110.  Inhabited  House  Duty— Exemption- 
House  used  for  Purposes  of  Estate  Manage- 
ment—Customs and  Inland  Revenue  Act, 
1878,  sec.  13  (2).— Held  that  a  house  used  by 
a  landed  proprietor  solely  for  the  purposes  of 
estate  management  was  not  "  occupied  solely 
for  the  purposes  of  any  trade  or  business,  or 
of  any  profession  or  calling  by  which  the 
occupier  seeks  a  livelihood  or  profit,"  and 
that  the  proprietor  was  not  exempt  from 
inhabited  house  duty  for  the  house.  Muat  v. 
Shaw  Stewart,  1890,  17  R.  371 ;  27  S.  L.  R. 
294. 

111.  Inhabited  House  Duty— Exemption 
—Premises  occupied  solely  for  Business 
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carried  on  with  a  View  to  Profit— Matnal 
Insnrance  Society  —  ChiBtoms  and  Inland 
Bevenne  Act,  1878,  sec.  13  (2). — A  mutual 
insurance  society  issued  policies  only  to 
members.  Its  income  was  derived  from  (1) 
premiums;  (2)  income  on  invested  capital; 
(3)  to  a  small  extent  from  re-insurances  and 
dealing  in  reversions.  Held  that  the  com- 
pany carried  on  a  "business"  for  "profit,'' 
and  that,  in  respect  of  offices  used  solely  for 
the  purposes  of  this  business,  it  was  entitled 
to  exemption  from  inhabited  house  duty. 
Scottish  Widows*  Fund  v.  Inland  Revenue,  1900, 
3F.  129;  38S.  L.  R.  84. 

112.  Inhabited  House  Dnty— Exemption 
—  Residence  or  Business  Premises  —  48 
Geo.  HI.  c.  55,  Sched.  B— 41  Vict.  c.  15, 
sec.  13  (2). — Where  a  building  was  occupied 
by  the  owner,  who  used  one  part  of  it  as  a 
residence  and  carried  on  business  in  another 
part,  there  being  no  internal  communication 
between  the  two  parts  of  the  building,  held 
that  the  owner  was  not  liable  to  pay  inhabited 
house  duty  in  respect  of  that  portion  of  the 
premises  which  was  used  exclusively  for  busi- 
ness purposes.  Grant  v.  Langston,  1900  (H.  L.), 
2  F.  49 ;  37  S.  L.  R.  691 ;  8  S.  L.  T.  21. 

113.  Inhabited  Honse  Duty— Exemption 
— Self-Snpporting  Institution— 48  Geo.  III. 
C.  55,  case  4. — Per  Lord  Kinnear :  The  right 
to  exemption  does  not  depend  upon  the 
charitable  origin  of  an  institution,  but  upon 
its  actual  condition  and  character  when  it  is 
alleged  that  liability  to  taxation  has  arisen:  an 
establishment  which  is  entirely  or  materially 
self-supporting  is  not  within  the  class  en- 
titled to  exemption.  Inland  Revenue  v.  Dun- 
dee Royal  Lunatic  Asulum,  1895,  22  R.  784; 
32  S.  L.  R.  579 ;  3  S.  L.  T.  49. 

114.  Inhabited  House  Duty—Exemption 
—Separation  of  Tenement— Use  for  Busi- 
ness only. — Miller  was  tenant  of  premises 
oomprising  a  spirit  shop,  a  dwelling-house, 
a  bakehouse,  and  sheds,  at  a  cumiUo  rent 
of  £35.  The  spirit  shop  and  the  dwelling- 
house  liad  no  internal  communication.  Taken 
separately  neither  was  worth  £20  a  year. 
Held  that  Miller  was  exempt  from  inhabited 
house  duty.  Allan  v.  Miller,  1889, 16  R.  557  ; 
26  S.  L.  R.  491. 

115.  Inhabited  House  Duty— Exemption 
—Separate  Tenements— Act  48  Geo.  m.  c. 
55,  Sched.  B,  Rule  6— Customs  and  Inland 
Revenue  Act,  1878,  sec.  13. — The  proprietor 
of  certain  premises  let  one  portion  as  bank 


offices,  another  as  a  dwelling-house,  the  re- 
mainder being  let  as  writing  chambers  to  the 
firm  composed  of  himself  and  his  partner. 
The  entrance  to  each  portion  was  by  a  separate 
door  opening  from  a  common  vestibule  which 
communicated  with  the  street,  and  there  was 
no  internal  communication  by  which  it  was 
possible  to  pass  from  the  house  into  the  bank 
or  writing  chambers.  Held  that  the  property 
was  "  divided  into  and  let  in  different  tene- 
ments." Gorke  v.  Brims,  1883, 10  R  .1128  ;  20 
S.  L.  R.  778.  Nuibd  v.  M'lnnes,  Mackenzie 
d;  Lochhead,  1884,  11  R  1095;  21  S.  L.  R. 
740. 

116.  Inhabited  House  Duty— Exemption 
—Separate  Tenements— Act  1808,  48  Goo. 
m.  c.  55,  Sched.  B,  Rule  6— Act  1878,  41  & 
42  Vict.  c.  15,  sec.  13,  subsec.  1.— The  pro- 
prietor of  a  two-storied  building  let  part  of 
the  ground  floor  as  a  public-house.  The 
upper  flat  consisted  of  two  houses,  one  let 
to  the  tenant  of  the  public-house,  the  other 
occupied  by  the  proprietor.  The  public- 
house  had  a  door  to  the  street,  and  another 
to  a  back  court,  but  there  was  no  internal 
communication  between  it  and  the  dwelUng- 
house  above.  The  upper  flat  was  reached  by 
means  of  a  close  running  from  the  street  to 
the  back  court,  and  an  outside  stair  at  the 
back  of  the  building.  At  the  top  of  the  stair 
there  was  an  outside  door  opening  into  a 
lobby,  inside  which  there  were  two  doors,  one 
to  each  house.  Held  that  the  portion  of  the 
ground  floor  occupied  as  a  public-house  was 
not  liable  to  be  assessed  for  inhabited  house 
duty.  Allan  {Surveyor  of  Taoces)  v.  Thomson, 
1884,  21  S.  L.  R.  741. 

117.  Inhabited  House  Duty  —  Business 
Premises— Partial  Occupation  as  Residence. 

— Where  a  portion  of  a  building,  otherwise 
used  as  business  premises,  was  occupied  by 
an  employee  of  the  owner  as  a  dwelling-house, 
held  that  the  whole  building  was  liable  for 
inhabited  house  duty.  Cowan  ct*  Strachan  v. 
Inland  Revenue ;  Scottish  Widows*  Fund  v.  In- 
land Revenue,  1880,  7  R.  491 ;  17  S.  L.  R. 
314. 

118.  Inhabited  House  Duty— Dwelling- 
house  and  Business  Premises— One  Roof 
—No  Internal  Communication.  —  Where 
business  premises  and  a  dwelling-house  occu- 
pied by  the  same  person  were  under  the  same 
roof,  and  attached  together,  though  without 
internal  communication,  held  that  they  must 
be  valued  in  cumulo  under  the  statute. 
RusseU,  1877  (O.  H),  4  R.  1143. 
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119.  Inhabited  House  Duty—''  HaU  "— 
48  aeo.  m.  c  55,  Sched.  B,  Bnle  5— Gus- 
tosui  and  Inland  Bevenne  Act,  1878,  sec. 
13  (SS).—Held  that  the  Free  Church  trustees 
were  liable  to  pay  inhabited  house  duty  as 
occupiers  of  the  Free  Church  Assembly  Hall 
and  Free  Church  College  Buildings.  Free 
Church  of  Scotland  Trs,  v.  Inland  Revenue,  1897, 
24  R  492;  34  S.  L.  R  374;  4  S.  L.  T.  305. 

120.  Inhabited  House  Duty  — Hotel- 
Stables— Inhabited  House  Duty  Act,  1808 
—Sched.  B,  Rule  2  and  Rule  6— Customs 
and  Inland  Revenue  Act,  1878,  sec.  13,  sub- 
sec.  1. — Held  that  a  hotel  is  a  dwelling-house 
in  the  sense  of  the  aboye  Act,  even  where  the 
landlord  does  not  personally  reside  in  it,  and 
that  stables  in  connection  therewith  could 
not  be  considered  separate  properties,  but 
must  be  deemed  to  be  part  of  the  hotel,  and 
therefore  part  of  a  dwelling-house.  DoiLglas 
V.  Young,  1879,  7  R.  229;  17  S.  L.  R.  119. 

121.  Inhabited  House  Duty  —  Hotel 
Stables  and  Coachhouse.  —  Stables  and 
coachhouses  carried  on  in  connection  with  a 
hotel  were  under  a  separate  roof,  but  con- 
nected with  the  hotel  by  a  passage  over  which 
(1)  the  public  had  a  right  of  way,  (2)  adjacent 
feuars  a  servitude  right  of  passage.  Held 
that  the  stables,  4&c.,  formed  part  of  the  hotel 
for  purposes  of  inhabited  house  duty.  Smith 
V.  PetrU,  1892,  19  R  405  ;  29  S.  L.  R.  342. 

122.  Inhabited  House  Duty— House  and 
Offices.  —  A  house  and  offices  forming  one 
building,  held  one  for  purposes  of  inhabited 
house  duty,  although  the  offices  had  no  in- 
ternal communication  with  the  house.  Unum 
Bank  v.  Inland  Rwenw,  1878,  5  R  698 ;  15 
S.  L.  R  319. 

123.  Inhabited  House  Duty— Hunt  Ken- 
nels —  House  Tax  Act,  1808,  Sched.  B, 
Rule  2— Inhabited  House  Duty  Act,  1851, 
Schedule. — For  purposes  of  inhabited  house 
duty,  houses,  stables,  and  kennels,  occupied 
by  the  master,  &a,  of  a  hunt  for  the  purposes 
of  the  hunt,  fall  to  be  treated  en  bloc  as  one 
subject.  Cheape  v.  Kinmont,  1888, 16  R  144 ; 
26  S.  L.  R  103. 

124.  Inhabited  House  Duty— Hydropa- 
thic—Customs  and  Inland  Revenue  Act, 
1871,  sec  31. — Held  that  a  hydropathic  is  a 
house  occupied  for  "  the  business  of  a  hotel- 
keeper  or  an  innkeeper  or  a  coffeehouse 
keeper  "  within  the  meaning  of  sec.  31  of  the 
Customs   and   Inland    Revenue    Act,    1871. 


Stratheam    Hydropathic    Coy,  Ltd,   v.    Inland 
Revenue,  1881,  8  R  798;  18  S.  L.  R.  564. 

125.  Inhabited  House  Duty— Insurance 
Offices— Resident  Servants— Revenue  Act, 
1869,  sec.  11. — Hdd  that  houses  used  for  the 
offices  of  insurance  companies,  with  resident 
servants,  were  not  exempted  from  the  duty 
under  sec.  11  of  the  Act,  as  the  insurance 
company  were  not  carrying  on  trade  in  the 
sense  of  the  Act.  EdiTiburgh  Life  Assurance 
Coy.  V.  Solicitor  of  Inland  Revenue^  and  Scottislh 
Widows'  Fund  v.  Solicitor  of  Inland  Revenue, 
1876,  2  R  394 ;  12  S.  L.  R  275. 

126.  Inhabited  House  Duty— Museum— 
Picture-G-allery.  —  Industrial  and  natural 
history  museums,  to  which  the  public  are 
admitted  free,  and  picture-galleries  partly 
otherwise  occupied,  are  liable  to  be  assessed 
for  Inhabited  House  Duty.  Corporation  of 
Glaxgow  v.  Inland  Revenue,  1880,  8  R.  17;  18 
S.  L.  R.  1. 

127.  Inhabited  House  Duty  —  "  Occu- 
pier "—Dwelling-house  partly  Licensed- 
Inhabited  House  Duty  Acts,  1808, 1851.— 
For  purposes  of  the  inhabited  house  duty  a 
house  which  is  occupied  by  several  persons — 
in  tenements,  for  instance — is  held  to  be  occu- 
pied by  the  proprietor,  and  he  is  charged 
with  the  duties  (Rule  4  of  48  Geo.  III.  c.  55, 
Sched.  B).  Again,  when  the  occupant  of  a 
house  is  a  person  duly  licensed  under  the 
liquor  laws,  he  pays  duty  at  a  lower  rate  than 
the  unlicensed  occupier  (14  <&  15  Vict.  c.  36, 
schedule).  Held  that  the  owner  of  a  house 
let  in  two  portions — one  to  a  licensed  inn- 
keeper, the  other  to  a  club— was  the  "  occu- 
pant "  for  revenue  purposes,  that  he  was  not 
entitled  to  the  benefit  of  his  tenant's  licence, 
but  must  pay  inhabited  house  duty  at  the 
higher  rate.  Inland  Revenue  v.  Campbell, 
1899,  2  F.  244 ;  37  S.  L.  R  181 ;  7  S.  L.  T. 
268. 

128.  Inhabited  House  Duty— Separate 
Tenements  —  House  Occupied  solely  for 
Purposes  of  Trade  — Customs  and  Inland 
Revenue  Act,  1878,  sec.  13.— A  building  con- 
sisting of  three  storeys  was  occupied  as  follows : 
the  ground  floor  partly  by  a  bank  and  partly 
by  the  agent  of  the  bank  as  a  separate  office. 
The  first  floor  was  let  to  the  bank  agent  as 
writing  chambers,  and  the  upper  storey  was 
occupied  by  an  accountant  of  the  bank  as  a 
dwelling-house.  There  were  internal  com- 
munications throughout  the  whole  building. 
Held  that  the  building  was  liable  to  be  assessed 
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for  inhabited  house  duty  on  its  whole  value. 
Clerk  V.  Britisk  Linen  Coy,,  1886,  12  R.  1133; 
22  S.  L.  R.  760. 

129.  Inhabited  House  Dnty  —  Separate 
Tenement  —  Occupied  solely  for  Pnrpose 
of  Business  —  Customs  and  Inland  Re- 
venue Act,  1878,  sec.  13  (1),  (2).  --  The 
premises  of  a  bank  comprised  offices  and  an 
agent's  house  under  one  roof.  It  was  possible 
to  get  from  the  agent's  house  into  the  bank- 
ing department  by  internal  communication, 
and  the  bank  safe  was  controlled  by  a  bolt 
operated  from  the  agent's  sleeping  apartment. 
Held  that  the  premises  were  liable  for  in- 
habited house  duty.  Union  Bank  v.  Inland 
Bevenue,  1901,  3  F.  771 ;  38  S.  L.  R.  464  ;  8 
S.  L.  T.  472. 

130.  Inhabited  House  Duty  —  Separate 
Tenements— Customs  and  Inland  Revenue 
Act,  1878  (41  &  42  Vict.  c.  15),  sec.  13,  sub- 
sees.  1,  2— Act  1808, 48  Geo.  LEI.  c.  55,  Sched. 
B,  Bule  3. — Premises  consisted  of  a  front 
building  of  two  storeys  and  attics  with  a  back 
building  of  one  storey.  The  proprietor  occupied 
the  ground  floor  of  the  front  building  as  a  shop, 
and  the  first  floor  and  attics  as  a  dwelling-house. 
Held  that  the  whole  premises  formed  one  tene- 
ment for  the  purpose  of  assessment  for  inha- 
bited house  duty,  and  that  neither  of  the 
exemptions  conferred  by  the  Customs  and 
Inland  Revenue  Act,  1878,  sec.  13,  applied. 
APInnes  v.  Muat  (Surveyor  of  Taxes),  1885,  23 
S.  L.  R.  115. 

131.  Inhabited  House  Duty— Tenement 
partly  Occupied  as  Hotel,  partly  as  Club. 
— A  club-house  formed  part  of  a  building 
otherwise  occupied  as  a  hotel.  There  was 
communication  between  the  club  premises 
and  the  hotel  dining-room.  Held  that  the 
proprietor  was  liable  for  inhabited  house  duty 
for  the  building  as  a  whole.  Campbell  v. 
Inland  Bevenue,  1880,  7  R.  579;  17  S.  L.  R. 
407. 

132.  Inhabited  House  Duty— Tenement-— 
48  Gtoo.  in.  c.  55 ;  41  &  42  Vict.  c.  15.— The 
proprietor  of  certain  premises  occupied  one 
portion  as  his  dwelling-house,  another  portion 
as  a  stamp  office,  a  third  portion  being  held 
on  lease  by  himself  and  his  partner  as  writing 
chambers.  There  was  a  separate  entrance  to 
each  portion  and  internal  communication 
throughout.  Held  that  the  entire  premises, 
being  one  tenement,  were  liable  in  inhabited 
house  duty.  Biissell  v.  Coutts,  1881,  9  R.  261 ; 
19  S.  L.  R.  197. 


133.  Inventory  Duty— Additional  Inven- 
tory—Contingent  Interest— Share  in  Ton- 
tine.— A  share  in  a  tontine  society  became 
vested  after  several  transmissions  in  G.  K. 
After  G.  K«'s  death  the  property  of  the  ton- 
tine became  the  property  of  the  judicial  factor 
on  his  trust-estate  by  the  survival  of  the 
nominee  of  the  original  member  of  the  society 
from  which  G.  K.  derived  his  share.  On 
G.  K.'s  death  an  inventory  had  been  given  up 
in  which  his  share  was  included  at  its  actuarial 
value,  but  it  had  not  been  included  in  any 
inventory  at  any  of  the  pravious  transmis- 
sions. Held  that  the  judicial  factor  must  give 
up  inventories  of  the  estates  of  each  of  the 
persons  through  whom  the  share  had  been 
transmitted  to  G.  K.,  and  include  the  share 
in  these  inventories  at  its  present  value.  In- 
land Bevenue  v.  Findlay  {Kenned'ifs  Factor) 
(O.  H.),  1890,  28  S.  L.  R.  596. 

134.  Inventory  Duty  —  Depreciation  in 
Value  of  Property — ^Repayment  of  Duty.— 

Executors  are  not  entitled  to  repayment  of 
inventory  duty  in  respect  that  stock  entered 
in  the  inventory  at  its  correct  market  value 
is  at  the  date  of  realisation  worthless,  but  are 
entitled  to  repajrment  of  duty  in  respect  of 
calls  paid  by  them — these  being  debts  due  by 
the  deceased  which  form  a  proper  deduction 
from  the  executry  estate.  Oalletlxfs  Trs.  v. 
Lord  AdvocaU,  1880,  8  R.  74  ;  18  S.  L.  R.  62. 

135.  Inventory  Duty— Double  Duties- 
Legatees  Identified  by  Reference  to  an- 
other Will.— A.  bequeathed  his  estate  to  the 
legatees  under  B.'s  will.  Held  that  inventory 
and  legacy  duties  were  payable  on  A.'s  estate 
only  in  respect  of  the  transmission  by  his  own 
will.  Lord  Advocate  v.  Bogie,  1894,  A.  0.  83 ; 
21  R.  (H.  L.)  6 ;  31  S.  L.  R.  920. 

136.  InventoryDuty— Heritable  or  Move- 
able—Interest  in  Joint  Adventure.— HieZd 
(per  Ld.  Wellwood)  that  the  joint-interest  of 
a  deceased  in  certain  heritable  estate  was, 
under  a  proper  construction  of  the  terms  of 
the  deeds  by  which  the  estate  was  acquired 
and  held,  an  interest  as  joint  adventurer,  and 
not  as  joint  owner,  and  that  his  interest  was 
therefore  moveable  and  subject  to  inventory 
duty.  Lord  Advocate  v.  Macfarlane^s  Trs, 
1893  (O.  H.),  31  S.  L.  R  367  ;  1  S.  L.  T.  385. 

137.  Inventory  Duty— Interest  in  Part- 
nership— Foreign  Firm.— The  question  was: 
Should  inventory  duty  be  paid  on  the  interest 
which  deceased  had  in  a  partnership  carry- 
ing on  business  in  Great  Britain  and  India. 
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There  were  fourteen  partners  in  Great  Britain 
and  two  in  Calcutta,  where  the  business,  which 
consisted  of  producing  and  disposing  of  in- 
digo, &c.,  was  managed,  with  the  help  of  an 
advisory  committee  and  local  agents  in  Lon- 
don. Held  that  the  firm  was  an  Indian 
concern,  and  that  no  inventory  duty  was 
payable  on  the  succession  of  representatives 
of  a  deceasing  partner.  Laidlay's  Tra.  v. 
Lard  Advocate,  1890  (H.  L.),  17  R.  67 ;  27 
S.  L.  R.  1035. 

138.  InTe&tory  Duty  — Legacy  Duty  — 
Donation  mortis  causa— Delivery.— While 
A.  was  ill  of  a  disease  which  killed  him  in  four 
months  he  sold  his  interests  in  a  business  for 
an  inadequate  price  to  his  brother,  who  en- 
tered into  possession.  Held  that  the  Crown 
was  not  entitled  to  inventory  duty,  the  busi- 
ness having  been  transferred  absolutely.  Lord 
AdvocaU  V.  M*CouH,  1893, 20  R.  488 ;  30  S.  L.  R. 
484. 

139.  Inventory  Duty— Marriage-Contract 
Provisions— "Debt  Due  and  Owing  from 
Deceased"  — Inland  Revenue  Act^  1842, 
sec.  23. — By  antenuptial  marriage-contract  a 
husband  bound  himself  to  secure  to  the  chil- 
dren of  the  marriage  the  fee  of  three-fourths 
of  all  estate  heritable  and  moveable  which  he 
might  acquire  during  the  marriage,  and  agreed 
that  the  extent  of  such  acquired  estate  should 
be  ascertained  by  taking  the  whole  estate 
belonging  to  him  at  the  dissolution  of  the 
marriage.  Held  that  his  executors  were  not 
entitled  to  return  of  inventory  duty  on  this 
provision.  MarshcUVs  Exrs,  v.  Lord  AdvocaJte, 
1874,  1  R.  847 ;  11  S.  L.  R.  392. 

140.  Inventory  Duty— Repayment— Cus- 
toms and  Inland  Revenue  Act^  1881,  sec. 
31— Stamp  Duties  Act,  1842,  sec.  23— Cus- 
toms and  Inland  Revenue  Act^  1889,  sec. 
5  (6). — Trustees  paid  inventory  duty  on  a 
truster's  estate  on  an  agreed-on  valuation, 
they  ^*  taking  their  chance  of  the  final  realisa- 
tion of  the  assets  being  less  than  that  stated." 
The  estate  was  sequestrated  more  than  three 
years  afterwards,  and  the  trustee  sought  to 
recover  the  amount  of  inventory  duty  on  the 
ground  of  (1)  an  over- valuation ;  (2)  that  the 
debts  exceed  the  assets.  Held  (1)  that  there 
was  no  statutory  provision  in  Scotland  applic- 
able to  over-valuation ;  (2)  that  the  question 
of  debts  exceeding  estate  should  have  been 
raised  within  three  years  of  the  truster's 
death ;  (3)  that  the  option  to  give  back  in- 
ventory duty  was  in  the  commissioners;  (4) 
that  the  trustees  had  waived  any  claim  by 


way  of  condicito  indebitt,  AUttorCs  Trs,  v.  Lord 
AdvocaU,  1895  (O.  H.),  33  S.  L.  R.  278  ;  3 
S.  L.  T.  150. 

141.  Inventory  Duty— Right  of  Succes- 
sion—"Debt  Due  and  Cwing"  —  Stamp 
Duties  Act,  1842,  sec.  23.— Spouses  in  an 
antenuptial  marriage-contract  conveyed  to 
each  other  their  respective  estates  in  conjunct 
fee  and  liferent,  and  to  the  children  of  the 
marriage  in  fee.  The  legal  rights  of  widow 
and  children  were  excluded,  and  the  wife  pre- 
deceased the  husband.  Held  that  inventory 
duty  was  due  on  the  chUdren's  provisions,  as 
their  right  was  a  protected  right  of  succes- 
sion, and  not  a  "debt  due  and  owing  from 
the  deceased."  Lord  Advocate  v.  HagarVs  Exrs., 
1872,  10  Macph.  (H.  L.)  62  distinguished. 
Moires  Trs.  v.  Lord  Advocate,  1874,  1  R  345 ; 
11  S.  L.  R.  157. 

142.  Inventory  Duty— Value  of  Expec- 
tancy—  Fair  Valuation.  —  An  expectancy 
valued  in  the  inventory  of  a  deceased's  per- 
sonal estate  at  £20  turned  out,  after  the 
inventory  had  been  accepted  and  stamped,  to 
be  of  great  value.  Held  that  the  Grown  was 
not  barred  from  claiming  duty  on  a  fair  valua- 
tion of  it.  Lord  Advocate  v.  Pringle,  1878, 
5  R.  912  ;  15  S.  L.  R.  624. 

143.  Inventory  Duty— Voluntary  Settle- 
ment.— In  consideration  of  a  transfer  of  his 
whole  business,  sons  undertook  to  pay  their 
father  an  annuity,  and  on  his  death  to  his 
widow.  Held  that  the  transaction  was  a 
"voluntary  settlement"  in  the  sense  of  the 
Customs  and  Inland  Revenue  Act,  1881,  sec. 
38  (2).  Lord  AdvocaU  v.  Wilson,  1894,  21  R. 
997 ;  31  S.  L.  R  819 ;  2  S.  L.  T.  149. 

144.  Legacy  Duty— Annuities  to  Heirs 
of  Entail— Annuities  Really  Restrictions 
on  Heirs'  Rights. — Legacy  duty  held  not  to  be 
exigible  in  respect  of  so-called  annuities  con- 
ferred by  a  settlement  on  heirs  of  entail,  in 
circumstances  where  they  in  reality  amounted 
to  restrictions  on  the  heirs'  rights.  Lord 
AdvocaU  V.  PaUrson's  Trs.,  1879,  6  R.  906 ;  16 
S.  L.  R.  521. 

145.  Legacy  Duty— Bond  of  Annuity.— 
A  bond  of  annuity,  executed  by  a  proprietrix 
in  favour  of  her  factor,  made  payable  after  her 
death,  to  be  his  remuneration  should  he  con- 
tinue factor,  but  to  be  paid  to  him  in  any 
event, — held  a  legacy,  and  the  subject  of 
legacy  duty.  Lord  Advocate  v,  Reid's  Exrs., 
1880,  7  R.  483  ;  17  S.  L.  R.  303. 
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146.  Legacy  Duty— Gompoimded  Legacy 
—Act  36  Geo.  in.  c.  52,  sees.  23,  37.— Next- 
of-kin  disputed  legacy  in  Court.  The  action 
was  settled  by  joint  minute,  the  pursuer  and 
defender  halving  the  sum  at  stake.  Held  that 
legacy  duty  was  due  at  10  per  cent,  on  one 
half  and  3  per  cent,  on  the  other  half.  Lord 
Advocate  v.  Freckleton's  Factor,  1894,  21  R  743 ; 
31  S.  L.  R.  637. 

147.  Legacy  Duty— Conversion— Amount 
and  Proceeds — Trustees — Succession  Duty 
Act,  1853  (16  &  17  Vict.  c.  51).  —  Held 
that  trustees  who  had  made  up  titles  to  herit- 
age under  a  trust-deed  which  gave  them 
power  to  "  gift  away,  convey,  and  dispone  the 
residue  and  remainder"  of  the  truster's 
estate,  "  heritable  and  moveable,  to  any  person 
or  persons  for  any  purpose  or  purposes  "  they 
should  think  proper,  but  had  not  themselves 
taken  any  benefit  under  the  deed,  were  not 
successors  in  the  meaning  of  the  Succession 
Duty  Act,  nor  yet  donees  of  a  power  of 
apportionment,  but  that  as  they  had  sold  all 
the  heritable  estate  for  the  purpose  of  dis- 
tributing it,  the  duty  exigible  was  legacy- 
duty  upon  the  amount  realised,  including 
proceeds  to  the  date  of  the  account.  Lord 
Advocate  v.  Xishet'e  Trs.,  1878  (O.  H.),  15 
S.  L.  R.  .508. 

148.  Legacy  Duty  —  Donation  mortis 
cansa — Delivery. — An  uncle  transferred  to 
his  nephew  during  his  lifetime  his  whole 
savings,  which  were  invested  partly  in  deben- 
tures and  stocks,  and  partly  on  deposit 
receipt.  The  former  he  conveyed  by  written 
transfer ;  the  latter  he  exchanged  for  deposit 
receipts  in  name  of  the  nephew.  The  interest 
of  these  receipts  continued  as  before  to  be 
applied  by  the  uncle  and  nephew  for  the  rents 
and  management  of  the  farm  of  which  they 
were  joint-tenants.  No  interest  accrued  on 
the  stocks  after  the  date  of  the  transfer,  but 
interest  derived  from  the  debentures  was 
received  by  the  nephew.  Held  (1)  that  there 
had  been  a  donation  mortis  causa  of  the  sums 
on  deposit  and  that  legacy  duty  was  payable 
on  the  amount,  and  (2)  that  the  stocks  and 
debentures  did  not  form  part  of  the  uncle's 
estate  at  his  death,  and  that  consequently  no 
inventory  duty  was  payable.  Lord  Advocate  v. 
Galloway,  1884,  11  R.  541 ;  21  S.  L.  R.  390. 

149.  Legacy  Duty— Licrease  in  Amount 
of  Legacy  — Compromise  of  Widow's  Jus 
relictfiB. — Held  that  legatees  who,  in  conse- 
quence of  a  compromise  effected  with  a  widow 
in  regard  to  her  claim  for  jus  relicta,  obtained 


additional  pajrments  were  liable  for  pa3rment  of 
legacy  duty  on  these  sums.  Lord  Advocate  v. 
MUler's  Trs.,  1884, 11  R.  1046 ;  21  S.  L.  R.  709. 

150.  Legacy  Duty  —  Legacies  "firee  of 
Duty  "—Compromise  of  amount  of  Legacy 
—Legacy  under  Will  or  under  Compromise. 

— Where  legatees  named  in  a  will  take  under 
a  compromise  which  settles  disputes  as  to  the 
validity  of  the  will,  and  are  conceded  sums 
free  of  legacy  duty  in  lieu  of  their  legacies, 
then  the  legacy  duty  payable  by  the  executry 
estate  is  measured  by  the  benefit  conferred  on 
the  legatee  and  includes  the  legacy  duty 
itself.  But  where  a  legacy  has  been  conferred 
free  of  legacy  duty,  and  the  legatee  agrees  to 
take  a  less  sum  on  the  same  terms  (t.^.  free  of 
legacy  duty),  no  further  claim  for  legacy  duty 
can  be  made  against  the  executry  estate. 
Lord  Advocate  v.  JVailierston*s  Trs,^  1901,  3  F. 
627 ;  38  S.  L.  R.  467 ;  8  S.  L.  T.  477. 

151.  Legacy  Duty— Legacy  free  of  Duty 
—No  Special  Fund  or  Residue  to  Pay 
Duty. — Where  a  legacy  is  left  free  of  legacy 
duty,  and  there  is  no  special  fund  or  residue 
out  of  which  the  duty  can  be  paid,  it  faUs  to 
be  paid  by  the  legatee  on  the  full  amount  of 
the  legacy.  Lord  Advocate  v.  Miller''s  Trs., 
1884,  11  R.  1046  ;  21  S.  L.  R.  709. 

152.  Legacy  Duty  —  Liferent  —  Trust- 
Deed— Legacy  Duty  Act,  1796  (36  Gtoo.  m. 
C.  52),  sec.  14. — Terms  of  a  trust-deed  on 
which  hM  that  a  certain  art  collection  was  to 
become  the  property  of  the  heir  in  possession 
of  the  estate  upon  certain  debts  being  ex- 
tinguished, and  these  having  been  paid  off 
during  the  heir's  life  the  collection  vested  in 
him,  and  that  his  executor  was  bound  to  lodge 
accounts  of  the  personal  estate  and  effects 
of  the  testator  and  of  the  heir  in  order  that 
the  legacy  and  inventory  duties  respectively 
remaining  due  thereon  might  be  ascertained. 
Duke  of  Hamilton  v.  l.ord  Advocate ,  1892 
(H.  L,),  30  S.  L.  R.  138. 

153.  Legacy  Duty— Money  directed  to 
be  Invested  in  Purchasing  Estate  to  be 
Entailed. — A  testator  directed  his  trustees 
to  accumulate  a  trust  fund  for  six  yeard  and 
invest  the  accumulations  in  heritage  to  be 
entailed  in  certain  terms.  The  trustees 
having  partially  expended  the  money  as 
directed,  the  institute  disentailed  the  estate 
and  obtained  an  order  on  the  trustees  to  pay 
him  the  whole  trust-estate  in  fee  simple. 
Held  that  legacy  duty  was  payable  at  5  per 
cent,  upon  the  whole  residue   as  moveable 
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estate.  Macfarlane  and  Others  v.  i.ord 
Advocate,  1894,  A.  C.  291 ;  21  R.  (H.  L.)  28 ; 
31  S.  L.  R.  929 ;  2  S.  L.  T.  79. 

154.  Legacy  Duty  —  Mortis  causa  or 
Inter  vivos  Donation.  —  A  deposit  receipt 
was  taken  in  name  of  a  party  and  her  niece, 
payable  to  either  of  them  and  the  survivor. 
The  first  party,  intuitu  mortis,  and  shortly 
before  her  death,  gave  the  receipt  to  the 
second  party,  desiring  her  to  get  the  money 
placed  in  her  own  name,  which  she  did.  Held 
that  the  donation  was  mortis  causa,  there  not 
being  sufficient  proof  by  the  donee  that  it 
was  inter  vivos  and  irrevocable,  and  legacy 
duty  accordingly  found  payable  upon  it.  Lord 
Advocate  v.  Grierson,  1877  (O.  H.),  15  S.  L.  R. 
105. 

155.  Residue  Duty— Improper  Betention 
of  Duty— Sum  retained  from  Residue  to 
Pay. — In  sending  a  client  a  cheque  for  the 
balance  of  residue  falling  to  her  from  an 
intestate  estate,  a  solicitor  took  credit  for 
"  residue  duty  £10  paid  government."  Three 
years  afterwards  he  had  not  paid  the  duty. 
His  excuse  was  that  his  business  account  had 
been  understated  and  that  he  had  applied  the 
£10  towards  paying  the  surplus.  Held  that 
the  revenue  authorities  could  recover  it 
from  him  as  having  been  'improperly  with- 
held." Lord  Advocate  v.  Gordon,  1901  (0.  H.),  8 
S.  L.  T.  439. 

156.  Residue  Duty— Realisation  of  Con- 
tingent Interest. — An  executor  waited  until 
a  contingent  interest  had  been  realised  before 
-paying  residue  duty.  He  had  himself  sold  it, 
before  giving  up  his  inventory,  for  much  less 
than  it  fetched.  Held  that  the  Crown  was 
entitled  to  duty  on  the  amount  actually 
realised.  Lord  Advocate  v.  Pringle,  1878,  5  R. 
912 ;  15  S.  L.  R.  624. 

157.  Succession  Duty— Beneficial  Interest 
— Snccession  Duty  Act,  1853  (16  &  17 
Vict.  c.  51),  sec.  7. — A  father,  in  anticipation 
of  the  share  of  the  residue  of  his  estate  pro- 
vided to  his  sons  by  a  mortis  causa  deed, 
assigned  and  made  over  to  them  his  whole 
right  and  interest  in  certain  moveable  pro- 
perty on  condition  that  they  paid  to  him 
an  annuity  during  the  remainder  of  his  life. 
Held  that  this  transaction  was  not  a  bond  fide 
sale,  that  on  the  death  of  the  father  the  sons 
obtained  thereby  an  increase  of  beneficial 
interest  in  the  property  conveyed  to  them, 
and  therefore  became  liable  for  succession 
duty  on  such  increase  under  the  7th  section 


of  the  Succession  Duty  Act,  1853.    Lord  Advo- 
cate V.  M'Kerdes,  1881  (0.  H.),  19  S.  L.  R.  438. 

158.  Succession  Duty  —  Compromised 
Action  about  Succession— Succession  Duty 
Act,  1853,  sees.  2,  42. — B.  had  the  liferent  of 
an  estate  with  a  power  of  disposal  mortis 
causa.  She  exercised  her  right  in  favour  of 
0.  A.  would  have  been  fiar  had  the  power 
not  been  exercised.  He  raised  an  action  for 
reduction  of  D.'s  settlement.  The  action 
was  compromised,  C.  obtaining  absolvitor, 
but  agreeing  to  convey  her  rights  to  A.  A. 
held  liable  in  duty  on  O.'s  succession.  Lord 
Advocate  v.  Gcyrdon,  1895, 22  R.  639 ;  32  S.  L.  R. 
532 ;  2  S.  L.  T.  34. 

159.  Succession  Duty— Death  of  "Pre* 
decessor"  prior  to  Passing  of  Act  of  185S 
—Beneficial  Interest  Opening  later.— A 
testatrix  bequeathed  her  interest  in  a  mort- 
gage to  a  mother  in  liferent  and  her  daughter 
in  fee.  During  the  currency  of  the  life- 
rent, in  1852,  the  mortgage  was  paid  off  and 
the  money  reinvested.  On  the  death  of  the 
mother  subsequent  to  the  Act  of  1853,  held 
that  succession  duty  was  payable  by  the 
daughter.  Lord  Advocate  v.  Constable,  1880, 
7R.  855;  17S.  L.  R.  611. 

160.  Succession  Duty— Entail— Disposi- 
tion— Devolution  of  Law. — B.,  an  heir  of 
entail,  died  without  issue  and  was  succeeded 
by  C,  who  was  a  direct  descendant  of  the 
entailer.  Held  that  0.  succeeded  by  devolu- 
tion of  law  and  not  by  disposition.  Earl  of 
Zetland  v.  Lord  Advocate,  1878  (H.  L.),  5  R. 
51 ;  15  S.  L.  R.  373. 

161.  Succession  Duty— Entail— Disposi- 
tion —  Devolution  by  Law  —  Succession 
Duty  Act,  1853,  sees.  2, 10.— A  deed  of  entail 
substituted  the  female  line  of  a  family  on  the 
extinction  of  the  heirs  male.  On  a  failure 
of  heirs  male  held  that  the  heirs  female  took 
by  disposition  and  not  by  devolution  of  law. 
L<yrd  Advocate  v.  M^Culloch,  1895,  22  R.  356;. 
32  S.  L.  R.  266  ;  2  S.  L.  T.  469. 

162.  Succession  Duty— Entail— "  Devolu- 
tion of  Law"— Predecessor— Succession 
Duty  Act,  1853. — A  truster  who  died  in 
1843  directed  his  trustees  to  entail  certain 
lands  upon  the  series  of  heirs  called  after 
him  in  a  deed  of  entail  of  the  lands  of  B. 
executed  by  his  greatgrandfather.  By  that 
entail  the  lands  of  B.  were  destined  to  the 
five  sons  of  the  entailer  and  the  heirs  male 
of  their  bodies.    At  the  date  of  the  truster's. 
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death  the  heir  entitled  to  succeed  under  the 
entail  of  the  lands  of  B.  was  a  descendant  of 
the  entailer's  third  son,  but  owing  to  the 
dependence  of  litigations  the  trustees  did  not 
execute  the  entail  until  after  his  death.  At 
the  date  of  its  execution  the  person  entitled  to 
be  called  as  institute  was  A.,  eldest  son  of  the 
deceased  C,  a  descendant  of  the  fifth  son  of 
the  entailer  of  B.  The  trustees  entailed  on 
him  as  institute  and  the  heirs  male  of  his 
body,  whom  failing  to  his  immediately  younger 
brother,  whom  failing  to  D.,  the  younger 
brother's  eldest  son.  On  the  death  of  A.  he 
was  succeeded  by  D.  Held  that  D.  did  not 
succeed  by  ''disposition"  to  the  truster  as 
his  "  predecessor,"  but  that  his  "  predecessor  " 
was  his  uncle  A.  from  whom  he  took  by  "  de- 
volution of  law."  Lord  Advocate  v.  Murray 
Graham,  1884,  12  R.  318 ;  22  S.  L.  R.  209. 

163.  Succession  Duty— Entail— Heir  of 
Entail  in  Possession— Authority  to  Ohaige 
—  Consideration  to  next  Heir  —  Encmn- 
brance— Succession  Duty  Act^  1853,  sees. 
15,  34,  38. — ^Where  an  heir  of  entail  in  posses- 
sion with  authority  charged  the  estate  with 
debt,  the  next  heir  receiving  for  his  consent 
a  sum  of  money  and  a  bond  of  annuity  during 
the  joint  lives  of  himself  and  the  charger, 
held  (1)  that  the  encumbrance  was  not  created 
by  the  next  heirs  in  the  sense  of  sec.  34 ;  (2) 
that  there  was  no  alienation  or  acceleration 
of  the  succession  in  the  sense  of  sec.  15 ;  and 
(3)  that  the  next  heir  was  not  entitled  to 
allowance  under  sec.  38  on  relinquishing  the 
annuity.  Lord  Advocate  v.  Earl  of  Glasgow, 
1875,  2  R.  317  ;  12  S.  L.  R.  215. 

164.  Succession  Duty— Exemption— An- 
nuity by  Father-in-Law— Consideration- 
Renunciation  of  Legal  Bights— Succession 
Duty  Act,  1853,  sec.  17. — On  her  husband's 
death  a  lady  became  entitled  to  an  annuity 
from  her  father-in-law  under  her  antenuptial 
marriage-contract:  and  the  Crown  claimed 
succession  duty  thereon  from  her  as  successor 
to  her  father-in-law  who  had  died  before  the 
husband.  She  claimed  exemption  under  sec. 
17  in  respect  the  annuity  had  been  granted 
in  consideration  of  a  settlement  on  the  spouses 
and  their  issue  of  £10,000  by  her  father  and 
of  her  renunciation  of  her  legal  right.  Crown's 
claim  iustained  (diss,  Ld.  Deas).  Lord  Advo- 
cate V.  Sidgunck,  1877,  4  R.  815 ;  14  S.  L.  R 
522. 

165.  Succession  Duty  —  Foreigner  — 
British  Trust — Funds  settled  by  a  foreigner 
under  a  Scottish  trust  held  subject  to  success 


sion  duty.  Duncan's  Trustee  v.  M^Cracken,  1888, 
15  R.  638  ;  25  S.  L.  R  551. 

166.  Succession  Duty— Foreign  Domicile 
—Settlement  in  Scotch  Form— Funds  In- 
vested on  Scotch  Heritable  Security.— A 
person  who  was  domiciled  in  America  executed 
a  bond  of  provision  in  favour  of  his  children. 
At  his  death  the  fund  stood  invested  on 
heritable  security  in  Scotland.  All  his  chil- 
dren were  domiciled  abroad.  Held  that  the 
children  were  liable  in  pajrment  of  succession 
duty.     Littledal^s  Trs,  v.  Lwd  Advocate,  1882, 

10  R.  224;  20  S.  L.  R.  161. 

167.  Succession  Duty— Insurance  Policy 
—Succession  Duty  Act^  1853,  sec.  2— 
Customs  and  Inland  Revenue  Act,  1889, 
sec  11. — Seven  years  before  his  death  a  father 
assigned  to  his  daughter,  absolutely  but 
gratuitously,  policies  of  insurance  on  his  life 
on  which  he  had  paid  the  premiums  for  many 
years.  Thereafter  the  daughter  paid  the 
premiums.  Held  that  the  daughter  was  not 
hable,  on  her  father's  death,  to  pay  succession 
duty  on  the  whole  or  any  part  of  the  sum 
insured,  either  as  for  money  received  by  the 
disposition  of  her  father  (chargeable  under 
sec.  2  of  the  Succession  Duty  Act,  1853X  or 
as  for  the  benefits  of  an  insurance  policy 
which  had  been  effected  or  kept  up  by  her 
father  for  her  behoof  (chargeable  under  sec. 

11  of  the  Customs  and  Inland  Revenue  Act, 
1889).  L<rrd  Advocate  v.  Robertson,  1897  (H.  L.), 
24  R  42 ;  34  S.  L.  R.  485. 

168.  Succession  Duty— Policies  of  Assur- 
ance—Consideration  in  Money  or  Money's 
Worth— Succession  Duty  Act,  1853.— An 

heir  presumptive  to  entailed  estates,  who 
would  have  been  entitled  on  succeeding  to 
the  estates  to  acquire  them  in  fee  simple, 
entered  into  an  agreement  >vith  the  heir  in 
possession,  whereby  the  estates  were  disen- 
tailed, and  the  debts  of  the  heir  in  possession, 
which  had  been  secured  by  policies  of  assur- 
ance on  his  life,  were  charged  upon  the  fee 
simple.  By  a  subsequent  agreement  the  heir 
presumptive  took  over  the  estates  under 
burden  of  the  debts  of  the  heir  in  possession, 
and  certain  other  burdens.  On  the  other 
hand,  he  received  besides  the  oonve3ranoe  to 
the  estates  an  assignation  of  the  policies  of 
assurance  over  the  life  of  the  heir  in  posses- 
sion without  any  obligation  to  keep  them  in 
force,  which  however  he  elected  to  do.  On 
the  death  of  the  heir  in  possession,  the  Crown 
claimed  succession  duty  on  the  amount  re- 
covered under  the  policies.     Held  that  the 
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heir  piesumptiye  had  given  valuable  con- 
sideration for  the  policies,  and  that  no  succes- 
sion duty  was  exigible.  Lord  AdvocaU  ▼.  Earl 
of  Fife,  1883, 11  R.  222;  21  S.  L.  R  151. 

169.  Succession  Duty— Succession  by  Dis- 
position— Pzivate  Act--Saccession  Duty 
Act^  18S3,  sec  2. — ^A  landed  proprietor  con- 
veyed his  estates  to  trustees  for  behoof  of  his 
creditors.  Daring  the  subsistence  of  the  trust 
he  died,  leaving  his  whole  estates  to  his  widow, 
subject  to  the  trust-deed.  During  the  sub- 
sistence of  the  trust  the  widow  died,  leaving 
two  of  said  estates  to  A  and  B.  subject  to 
the  trust-deed.  By  private  Act  the  trustees 
were  authorised  to  pay  certain  sums  and 
annuities  to  A  and  B.  during  the  subsistence 
of  the  trust.  The  Crown  claimed  succession 
duty  on  said  sums  and  annuities.  Held  that 
no  duty  was  due,  as  the  payments  were  made 
under  the  private  Act  and  not  in  virtue  of 
any  disposition.  Lord  Advocate  v.  /amiejon, 
1886, 13  B.  737 ;  23  S.  L.  R  510. 

170.  Snccession  Dnty—Tmst  for  Obari- 
table  Pnrposei^—Saccession  Duty  Act^  1853, 
16  ft  17  Vict.  c.  51,  sees.  10,  16  —  Ons- 
toms  and  Inland  Revenue  Act^  1881,  51 
Vict.  C.  8,  sec.  21. — Held  that  the  additional 
duties  enacted  by  sec.  21  of  the  Customs  and 
Inland  Revenue  Act,  1888,  are  not  exigible 
in  respect  of  property  which  has  become  the 
subject  of  a  trust  for  charitable  purposes,  as 
defined  by  sea  16  of  the  Succession  Duty  Act, 
1853.  Lord  AdvocaU  v.  Fraeer's  Tre.,  1893 
(O.  H.),  30  &  L.  R.  599. 

171.  Succession  Duty— Unlet  Shootings 
--Snccession  Duty  Act,  1858,  sec.  21.— Suc- 
cession duty/au7u£  due  on  succession  to  unlet 
shootings.  Lord  Advocate  v.  Duke  ofBuccleuchy 
1888,  15  R.  333;  25  S.  L.  R  249. 

172.  Succession  Duty— Woods— Succes- 
sion Duty  Act^  1853,  sec.  23.  —If  lands  yield 
no  return  except  from  ''timber,  trees,  or 
wood,  not  being  coppice  or  underwood,"  the 
only  succession  duty  payable  by  a  successor 
to  the  lands  in  respect  thereof  is  under  sec. 
23  of  the  Succession  Duty  Act,  1853.  Lord 
Advocate  v.  Marguie  of  Ailea,  1881,  9  R  40 ; 
19  S.  L.  R  28. 

173.  Stamp— Banker^s  Licence— Payment 
in  Error  —  Oondictio  indebiti  —  Stamp 
Duties  Management  Act^  1870,  88  ft  34 
IHct.  C  96,  sec  14.  —  A  banker  is  bound 
to  take  out  the  following  licences  for  the  issue 
of  promissory  notes  for  money  payable  to  the 

VOL,  II. 


bearer  on  demand — viz.,  a  district  licence  for 
every  town  or  place  at  which  he  shall  by  him- 
self or  his  agent  issue  such  notes  or  bills. 
The  National  Bank  in  1871  had  a  Uoenoe  for 
the  town  of  G.  In  1871  the  bank  opened  a 
branch  at  S.,  and  took  out  a  separate  licence. 
By  an  Act  passed  in  1872,  S.  was  included  in 
the  municipal  boundary  of  G.,  but  the  bank 
by  inadvertence  continued  to  take  out  a 
licence  and  pay  duty  in  respect  of  S.  till  1890. 
In  that  year  they  claimed  repayment  of  the 
duties  so  paid,  in  respect  that,  S.  having  been 
since  1872  included  in  G.,  such  licence  was 
unnecessary,  and  the  duty  had  been  paid  in 
error.  Held  that  the  licence  duty  being  a 
stamp  duty,  could  not,  under  the  provisions 
of  the  Stamp  Duties  Management  Act,  1870, 
sec.  14,  be  recovered  unless  the  application  for 
relief  was  made  within  six  months  after  the 
date  of  the  licence.  National  Bank  of  Scotland 
V.  Lord  Advocate,  1892  (O.  H.),  30  S.  L.  R. 
579. 

17A  Stamp— Bill  of  Exchange— Promis- 
sory Note— Power  of  Commissioners  to 
Stamp  after  Execution  —  Stamp  Duties 
Act^  1870,  sees.  18»  53.— Held  that  an  ad- 
judicative stamp  impressed  by  the  Oommis- 
sioners  of  Inland  Revenue  on  a  promissory 
note  after  execution  was  ineffectuaL  Vallance 
V.  Forbes,  1879,  6  R  1099 ;  16  S.  L.  R.  643. 
Blyih  V.  F&rhes,  1879,  6  R.  1102;  16  8.  L.  R 
645. 

175.  Stamp— Bill  of  Exchange— Promis- 
sory Note. — ^An  undertaking  to  pay  an  in- 
definite sum  of  money  is  not  a  promissory 
note  in  the  sense  of  the  Stamp  Acts.  Her^- 
dsreon  v.  Dawson,  1895,  22  R.  895 ;  32  S.  L.  R 
674. 

176.  Stamp— Bond— Stamp  Act,  1891— 
First  Schedule.— A  deed  granting  a  partial 
discharge  of  a  bond  requires  only  a  10s.  deed 
stamp,  but  a  deed  discharging  the  balance 
must  be  stamped  ad  valorem  of  the  total  sum 
at  any  time  secured.  M^Kimmufs  Tre,  v. 
Inland  Revenue,  1895,  23  R.  232 ;  33  S.  L.  R. 
152 ;  3  8.  L.  T.  179.  [iVo/«,--Where  the  sum 
secured  is  less  than  £2000  it  is  the  practice 
of  the  Inland  Revenue  to  limit  the  charge 
upon  a  partial  discharge  to  6d.  per  £100.] 

177.  Stamp— Breach  of  Law— Stamp  Act, 
1891,  sec.  53  —  Information  laid  against 
Individual  Partners  of  a  Firm.— jffe2(2  that 
an  information  by  the  Lord  Advocate  against 
the  individual  partners  of  a  firm  for  infringe- 
ment of  the  Stamp  Acts  was  well  laid     Lord 
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Advocate  v.  Thonuon  d*  HtUrhetariy  1897,  24  R. 
543 ;  34  S.  L.  R.  412 ;  4  S.  L.  T.  316. 

178.  Stamp  —  Contract  --  Stamp  Acts, 
1891  (sees.  52,  53),  1893  (sec.  S).--Hdd  that 
contract  notes  in  connection  with  stocks, 
although  the  transactions  were  conducted  on 
the  "cover"  system,  were  contracts  in  the 
sense  of  the  Stamp  Acts,  and  required  to  he 
stamped  accordingly.  Lord  Advocate  v.  Thomr^ 
$(m  db  Hutcheson,  1897,  24  R.  643 ;  34  S.  L.  R. 
412;  4S.  L.  T.  315. 

179.  Stamp  —  Conveyance  on  Sale  — 
Amoimt--Snbject  to  Real  Borden— Stamp 
Act>  1870,  sec  73.— Where  heritable  property 
is  conveyed  in  consideration  of  a  debt  due  by 
the  disponer  to  the  disponee,  subject  to  a  bond 
over  the  property,  the  stamp  duty  on  the 
conveyance  is  assessed  on  the  amount  of  the 
debt  plus  the  sum  in  the  bond.  Commissioners 
of  Inland  Revenue  v.  Liquidators  of  CUy  of 
Glasgow  Bank,  1881,  8  R.  389 ;  18  S.  L.  K 
242. 

180.  Stamp — Conveyance  on  Sale — As- 
signation —  Partnership  —  Dissolntion  — 
Division  of  Assets  — Stamp  Duties  Act, 
1870. — On  the  dissolution  of  a  partnership, 
the  retiring  partner  received  one-half  of  the 
assets.  The  greater  portion  was  paid  over  in 
the  form  of  an  assignation  to  a  heritable  bond 
held  by  the  partnership.  Held  that  the  assig- 
nation was  not  a  conveyance  on  sale  in  terms 
of  the  above  Act.  MacLeod  v.  Comviissioners 
of  Inland  Revenue,  1885, 12  R.  1045 ;  22  S.  L.  R. 
674. 

181.  Stamp— Conveyance  on  Sale— Duty 
—Bad  Debt  "undertaken"  by  Purchaser. 

—The  North  British  Railway  Coy.  acquired  the 
rights  and  liabilities  of  the  Bo'ness  Harbour 
Commissioners.  At  the  date  of  the  transfer 
the  Harbour  Trust  was  indebted  to  the  com- 
pany to  the  amount  of  £303,376.  The  Har- 
bour Trust  was  insolvent.  Held  that  duty  as 
on  a  transfer  and  sale  was  due  in  respect  of 
this  sum.  Inland  Revenue  Commrs,  v.  N.  B, 
my.  Coy.,  1901,  4  F.  27 ;  39  S.  L.  R  17 ;  9 
S.  L.  T.  209. 


182.  Stamp— Conveyance  on  Sale — Com- 
pany Conversion— Stamp  Act,  1891,  sees. 
54,  55. — ^An  agreement  by  which  a  private 
company  conveys  its  whole  property  to  a 
limited  liability  company  is  a  conveyance  on 
sale  in  the  sense  of  the  Stamp  Act,  and  must 
be  stamped  cuf  valorem,  although  the  limited 
company  consists  of  the  same  individuals  who 


formed  the  partnership.  John  Wilson  db  Son, 
Ltd.  V.  Inland  Revenue,  1895,  23  R.  18;  33 
S.  L.  R.10;  3S.  L.  T.  121. 

183.  Stamp— Conveyance  on  Sale— Com- 
pulsory Sale  under  Lands  Clauses  Act» 
1845  —  Compensation  for  Loss  of  Trade- 
Ad  valorem  Duty— Stamp  Act»  1870,  sec. 
70. — In  a  compulsory  sale  under  the  above 
Act  the  jury  awarded  the  owners,  who  were 
also  the  occupants  of  the  subjects,  three  stuns : 
(1)  for  land  taken,  (2)  for  buildings,  plant,  &c., 
and  (3)  for  loss  of  trade.  The  verdict  of  the 
jury  was  incorporated  in  the  conveyance  of 
the  subjects.  Held  that  the  ad  valorem  stamp 
duty  fell  to  be  paid  on  the  whole  sum  payable. 
Commissioners  of  Inland  Revenue  v.  Glasgow  and 
S.'iV.  Rly.  Coy.,  1887,  12  A  0.  315 ;  14  R. 
(H.  L.)  33 ;  24  S.  L.  R.  534. 

184.  Stamp — Conveyance  on  Sale — ^Con- 
veyance or  Transfer— Stamp  Act,  1870, 
sees.  70,  73,  IS— Held  that  a  deed  merely 
conveying  to  a  shareholder  in  a  building 
association  the  feudal  title  to  heritable  pro- 
perty, the  radical  right  to  which  he  had 
already  acquired,  only  required  a  10s.  stamp. 
Anderson  v.  Commissioners  of  Inland  Revenue, 
1878,  6  R.  56 ;  16  S.  L.  R.  11. 

185.  Stamp— Conveyance  on  Sale— Re- 
nunciation by  Trustee  in  Seauestration  of 
Reversion  in  Security  Suhjects.— A  trustee 
in  a  sequestration  renounced  all  interest  in 
heritable  subjects  held  in  security  by  a  creditor 
of  the  bankrupt  and  granted  a  disposition  in 
the  creditor's  favour.  Held  that  the  deed  was 
liable  to  a  stamp  as  for  a  conveyance  on  sale 
ad  valorem  of  the  sum  at  which  the  security 
had  been  valued  by  the  creditor.  SeoUish 
Equitable  Life  Assurance  Society  v.  Inland  Re- 
venue, 1894,  22  R  85 ;  32  S.  L.  R.  77 ;  2  S.  L.  T. 
316. 


186.  Stamp— Conveyance  on  Sale — ^Stamp 
Act,  1891,  sec.  54.— Decree  under  Heritable 
Securities  Act,  1894,  sec.  S.—Held  that  a 
decree  in  terms  of  sec.  8  of  the  Heritable 
Securities  Act,  1894,  must  be  stamped  ad 
valorem.  Inland  Revenue  v.  Tod^  1898  (H.  L.), 
26  R.  29;  35  S.  L.  R.  671;  6  a  L.  T.  4. 

187.  Stamp— Conveyance  on  Sale— Trans- 
fer of  Debenture— Stamp  Act^  1870,  sec.  2. 
—Under  the  1870  Stamp  Act  transfers  on 
Bale  of  debentures  of  a  limited  liability  com- 
pany required  to  be  stamped  at  10s.  per  cent, 
of  the  price.  Texas  Land,  dbc  Coy.  v.  Inla/nd 
Revenue,  1888, 16  R.  69 ;  26  S.  L.  R.  49. 
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188.  Stamp — Oonpon— Debenture  ~  Act 
1870,  sec  48.— Under  the  Stamp  Act,  1870, 
interest  coupons  attached  to  a  security,  on 
the  renewal  of  the  security  for  a  further  term 
of  years,  required  a  Id.  stamp.  Awtrakuian 
MartgcLge,  dbc.  Coy,  v.  Inland  Revenue^  1888, 16 
IL64;  26S.  L.R.  47. 

189.  Stamp  —  Evidence  —  Insnillciently 
Stamped  Docmnent— Bill  of  Exchange. — 

The  Court  cannot  look  at  as  evidence  an  in- 
sufficiently stamped  bill  of  exchange.  Duri^s 
Exrx,  V.  Fielding,  1893,  20  R.  295  ;  80  S.  L.  R. 
371. 

190.  Stamp— Evidence— Receipt  or  Agree- 
ment—Stamp  Bnties  Act,  1S70.— Held  that 
«n  unstamped  document  in  the  undemoted 
terms  was  not  a  receipt  within  the  meaning 
of  the  above  Act,  but  was  an  agreement  which 
on  being  after-stamped  might  be  produced  in 
evidence : — **  Received  from  A.  B.  on  loan 
£400.  (Sgd.)C.  D."  Opinion  {per  JA.  Young) 
that  it  was  admissible  in  evidence  without  a 
stamp.  Welsh's  Trs.  v.  Forbes,  1885, 12  R  851 ; 
52  S.  L.  R.  257. 

191.  Stamp— Exemption— Public  Health 
— ^Iiocal  Ck)vemment. — Bonds  by  a  county 
oouncil  for  money  borrowed  for  purposes  of 
public  health  are  exempt  from  stamp  duty. 
Lanarkshire  G.  C.  v.  Inland  Revenue,  1895,  22 
B.  615;  32  S.  L.  R.  480;  3  S.  L.  T.  25. 

192.  Stamp  —  Policy  of  Insurance  — 
Marine  — Time  Policy — Several  Ships.— 
Several  ships  of  several  values  were  insured 
under  one  time  policy.  Held  well  stamped  ad 
valorem  of  the  gross  value  of  all  the  ships. 
/rreat  Britain  S,S.  Premium  Association  v.  Whyte, 
1891, 19  R.  109  ;  29  S.  L.  R.  104. 

193.  Stamp— Promissory  Note— Bond— 
Btamp  Act^  1871,  sec.  33— First  Schedule. 
— An  obligation  was  couched  in  these  terms : 
**  Dear  sir,  I  bind  myself  in  the  event  of  .  .  . 
to  pay  to  you  (on  such  event)  the  sum  of 
£1000  stg."  Held  that  it  was  properly  stamped 
4M  a  bond.  Purdie  v.  HamiUon,  1900  (0.  H.), 
8  S.  Li.  T.  83. 

194.  Stamp— "Promissory  Note  "—Stamp 
Act^  1870,  sec.  49.— Terms  of  a  letter  held 
not  to  be  a  promissory  note  under  the  Stamp 
Act,  1870.  Thcmson  v.  Bell,  1894,  22  R  16 ; 
^2  S.  L.  R.  16 ;  2  S.  L.  T.  258. 

195.  Stamp— Penalty— Receipt— Stamp 
Axst,  1870  (83  ft  84  Vict,  c  97),  sec.  23.— 


drcwnuAances  in  which  it  was  hdd  that  the 
provisions  of  the  Stamp  Act  of  1870  had  not 
been  complied  with,  and  penalty  inflicted. 
iMrd  Advocate  v.  Scott,  1885,  22  S.  L.  R.  863. 

196.  Stamp  — Penalty— Taxes  Mana^pe- 
ment  Act^  1880— Inland  Revenue  Regula- 
tion Act^  1890. — Opinion  that  sec  21  of  the 
Taxes  Management  Act,  1880,  is  superseded 
by  sec.  22  of  the  Inland  Revenue  Regulation 
Act,  1 890.  Lord  AdvocaU  v.  Sowers,  1897, 25  R. 
242  ;  35  S.  L.  R.  190;  5  S.  L.  T.  211. 

197.  Stamp— Receipt— Discharge  of  An- 
nuity.— A  writing,  ''  I  acknowledge  that  my 
annuity  as  above  detailed  (a  note  was  prefixed) 
has  been  duly  accounted  for  to  me  .  .  "  held 
a  receipt  requiring  to  be  stamped.  Cameron 
V.  Panton's  Trs,,  1891,  18  R.  728 ;  28  S.  L.  R. 
490. 

198.  Stamp— Receipt  — Memorandum  of 
Payment— Stamp  Act^  1891,  sec.  101.— One 

of  two  joint  contractors  collected  the  money, 
which  was  then  divided  between  them,  and 
each  indorsed  upon  the  written  contract  the 
amount  received  by  them  respectively.  These 
indorsements  were  holograph  and  signed. 
Held  that  they  were  not  receipts  in  terms  of 
the  Stamp  Act,  1891,  and  were  good  evidence 
of  payment.  Day  v.  Glaister,  1900,  2  F.  963 ; 
37  S.  L.  R  736 ;  8  S.  L.  T.  55. 

199.  Stamp— Redemption  of  Feu-Duty— 
Discharge. — A  vassal  under  a  feu-contract 
duly  stamped  with  ad  valorem  duty  in  respect 
of  the  feu-duty,  became  bound  under  the  con- 
tract to  redeem  within  a  certain  time  a  pro- 
portion of  the  feu-duty.  Held  that  the 
discharge  granted  by  the  superior  in  respect 
of  such  redemption  was  chargeable  with  the 
duty  imposed  upon  a  "  Release,  Renunciation, 
or  Discharge/'  in  any  other  case  than  "  upon 
a  sale "  or  "  by  way  of  security."  Oibb  v. 
Commissioners  of  Inland  Revenue^  1880, 8  R.  120 ; 
18  S.  L.  R.  95. 

200.  Stamp -Redemption  of  Ground-An- 
nual—Discharge  of  Security— Conveyance 
on  Sale— Stamp  Act,  1870,  sec.  19.— In 
virtue  of  a  provision  in  a  contract  of  ground- 
annual,  it  was  redeemed  by  the  debtor  on 
the  expiry  of  twenty  years  for  a  payment  of 
twenty-two  and  a  half  years'  purchase.  Hdd 
that  the  discharge  should  be  stamped  as  a 
discharge  of  a  security,  not  a  conveyance  on 
sale.  Belch  v.  Commissioners  of  Inland  Revenue, 
1877,  4  R.  592 ;  14  S.  L.  R.  389. 
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20h  Stamp—The  Stamped  !  Document— 
Ftoduetion  in  OoiiTt--Policy  of  Insaiance 
^-Stamp  Act^  1891,  sec.  96  (2).— A  porauer 
raised  an  aotion  of  declarator  that  an  un- 
etamped  writing  was  a  contract  of  insurance 
within  the  meaning  of  the  Stamp  Act,  1891, 
and  that  he  was  entitled  to  have  it  stamped 
on  paying  the  penalty.  The  Court,  for  the 
purposes  of  the  discussion  on  the  nature 
of  the  writing,  assumed  the  writing  to  be 
stomped.  Maekay  v.  ScoUiah  Boat  Imurance 
(hy.,  1903,  40  S.  L.  R  675;  11  S.  L.  T.  91. 

202.  Stamp  —  "Waxrant  for  Goods"— 
Stamp  Act^  1891,  sec  111,  Sched.  1.— An 
acknowledgment,  addressed  by  a  warehouse- 
keeper  to  the  purchaser  of  goods  stored  with 
him,  that  he  has  received  a  delivery  order  from 
the  original  owner,  and  that  he  has  transferred 
them  to  the  name  of  the  purchaser  is  a  ^  war- 
rant for  goods "  in  the  sense  of  the  Stamp 
Act,  1891,  sea  111,  and  requires  a  stamp  of 
threepence  value.  DistiUen^  Coy,  Ltd.  v.  In- 
land Revenue,  1899,  1  F.  737;  36  S.  L.  R. 
538;  6S.  L.  T.  366. 


BIGHT  IN  SECUBITY 

Hebitablb:— 

Bond  and  Assignation  in  Sbcubity,  1. 

Bond   and    Disposition   in    Segubity, 

2-26. 
Bondholdbb,  26. 
Catholic  Sbgubitt,  27, 28. 
Completion  or  Title,  29-82. 
Cbbditob,  33. 
Entailed  Estate,  34,  86. 
Ex  FAOiE  Absolute  Disposition,  36-19. 
Extinction,  Confubione,  60. 
Hebitablb  ob  MovBAGgLB,  63,  64. 
Hebitablb  Sbcubitieb  Act  (1894),  74-76. 
LoNQ  Lease,  Poinding  of  Gbound,  61. 
Maills  and  Duties,  62-62. 
Pebsonal    Obligation,    Tbansmission, 

65-71. 

Public  Bubdbns,  72. 

Redemption,   Postponed    Bondholdbb, 
73. 

Moveable  : — 

Assignation,  76-82. 

Bill     of     Lading,     Assignation     in 
Seoubitt,  83. 

Bill  of  Lading,  Lbttbb  of  Authobitt, 
84. 

Bond  and  Assignation  in  Sbcubity,  86. 


Calls  on  Shabeholdbbs,  86. 
Cautioneb,  Assignation  of  Business^ 

87. 
Dbliybbt,  Conbtbuotiyb,  88. 

INCOBPOBEAL,       SHABB        IN       FBIBNDLT 

SOdBTT,  89. 
INYECTA  ET  ILLATA,  90. 

liOAN,  Specific  i^ppBOPBiATiON,  91. 

Pledge,  92-100. 

Possession,  101-109. 

Sale  ob  Sbcubitt,  110-118. 

Statutoby  Secubity,  119-123. 

1.  Heritahle— Bond  and  Assignation  in. 
S.— Granted  hj  apparent  Heir  for  Instant 
Advances— Beduction— Statute  1661,  c.  24 
— ^An  heir  in  possession  in  consideration  of  an 
instant  advance  granted  a  bond  and  assigna^ 
tion  in  security  more  than  a  year,  but  within 
three  years  after  his  ancestor's  death.  EM 
that  it  was  not  reducible  by  a  creditor  of  the 
ancestor.  Macalpine  v.  Lang,  dbc,y  1885, 12  R. 
604;  22S.L.R401. 

2.  Heritable  —  Bond  and  Dispositionf in. 
S.— Assignation  of  the  Subjects  without 
Afwigning  the  Bond— Validity  of  Assigna* 
tion. — Held  that  an  assignation  by  the  creditor 
in  a  bond  and  disposition  in  security  of,  inJter 
oZia,  the  heritable  subjects  therein  disponed,, 
which  did  not  expressly  assign  the  bond  or 
the  debt,  but  bore  to  be  "  in  real  security  "  of 
the  sum  in  the  bond,  was  effectual  to  convey 
the  debt.  M'GvJUheon  v.  M'fFilliam,  1876,  3- 
B.  565 ;  13  S.  L.  B.  358. 

3.  Heritable— Bond  and  Disposition  in 
S.— Assignation  of  Portion  of  Bond— Pari 
passu  ranking  —  Power  of  Sale.  —  The 
assignee  of  a  portion  of  the  credit  rights  under 
a  bond  and  disposition  in  security,  whose 
right  ranks  pari  passu  with  that  of  the  cedent^ 
is  in  the  position  of  a  separate  creditor,  and 
may  exercise  the  powers  of  sale  in  the  bond 
without  the  consent  of  the  cedent.  Similarly 
the  cedent  might  exercise  the  powers  of  sale 
without  the  consent  of  the  assignee.  Nichols 
son's  Trs.  v.  M'Laughlin,  1891,  19.  R  49 ;  2»' 
S.  li.  B.  68. 

4.  Heritable— Bond  and  Disposition  in 
S.— Assignation  of  Writs— Bight  of  Lender 
to  Betain  Writs— Bight  of  Borrower  to 
Delivery  of  Assigned  Writs— Bxhibition. 

— Held  that  a  lender  who  held  a  bond  and 
disposition  in  security  over  certain  lands  which 
contained  an  assignation  of  writs  in  common 
form  was  not  bound  to  deliver  up  the  property 
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titles  to  the  borrower,  even  for  a  limited 
period,  while  the  loan  remained  unpaid.  Bain 
T.  Duncan,  1892,  29  S.  L.  R.  335. 

5.  Heritable— Bond  and  Disposition  in 
8.--A88ignment  of  Writs— Bight  of  Secn- 
Tity-holder  to  Writs. — A  bond  and  disposi- 
tion in  security  contained  an  assignation  of 
writs  and  an  obligation  to  make  them  forth- 
coming, free  of  expense,  on  all  necessary 
occasions.  Terms  of  receipt  for  writs  approved 
by  the  Court  to  be  granted  by  a  bondholder 
to  the  grantor  of  the  bond  and  disposition  in 
security  on  receiving  the  writs  for  the  purpose 
of  effecting  a  sale  of  the  property.  Schaw  v. 
Blacks,  1888  (O.  H.),  26  S.  L.  R  645. 

6.  Heritable—Bond  and  Disposition  in 
8.— Creditor's  Bights  in  the  Property- 
Contract  relating  to  Security  Suldects— 
Bes  inter  alios. — A  heritable  bondholder  has 
no  title  to  insist  on  the  performance  of  obli- 
gations in  a  contract  made  subsequent  to  the 
date  of  his  bond  between  the  debtor  and  a 
ooterminous  proprietor,  relating  to  the  secu- 
rity subjects.  It  follows  that  he  has  no  title 
to  defend  an  action  raised  by  the  coterminous 
proprietor  to  annul  the  contract.  Heron  v. 
Martin,  1893,  20  E.  1001 ;  30  S.  L.  R  733 ;  1 
S.  L.  T.  104. 

7.  Heritable— Bond  and  Disposition  in 
8.— Discharge— Bond  in  favour  of  Trustees 
— ^Discharge  by  Assumed  Trustee.— A  bond 
and  disposition  in  security  was  taken  in  favour 
of  four  trustees,  two  of  whom  died,  and  a  new 
trustee  was  assumed  in  whose  name  no  infef t- 
ment  was  taken.  Held  that  a  discharge  of 
the  bond  by  one  of  the  surviving  original 
trustees  and  the  new  trustee  was  valid.  Macrae 
and  Others  v.  Gregory  and  Others,  1903  (0.  H.), 
11S.L.  T.  102. 

8.  Heritable— Bond  and  Disposition  in 
8. — Enforcement  —  Summary  Diligence— 
Trustees  and  Executors  —  Conveyancing 
Act,  1874,  sec.  47. — Summary  diligence  on  a 
bond  and  disposition  in  security  hM  incom- 
petent against  the  trustees  administering  the 
estates  of  the  deceased  debtor  in  the  bond. 
Macrae  and  Others  v.  Gregory  and  Others,  1903 
<0.  H.),  11  S.  L.  T.  102. 

9.  Heritable— Bond  and  Disposition  in 
8.— Entailed  Estate— Disentail— Be-entaiL 
— ^An  heir  of  entail  in  possession  borrowed  on 
the  security,  so  far  as  he  was  able,  subject  to 
the  fetters  of  the  entail,  to  dispone  his  rights 


in  the  estate.  For  this  purpose  he  granted  a 
bond  and  disposition  in  security,  so  expressed 
as  to  avoid  irritancy  of  the  entaiL  He  subse- 
quently, with  the  consent  of  the  nearest  heir, 
executed  a  new  entail,  under  which  he,  as  in- 
stitute, preserved  the  rights  he  formerly  had, 
and  created  a  new  investiture.  The  creditors 
in  the  bond  then  brought  a  declarator  that 
the  new  series  of  heirs  took  the  estate  subject 
to  their  bond,  their  idea  seeming  to  be  that, 
for  a  period  of  time,  the  heir  in  possession  had 
been  proprietor  in  fee  simple,  and  accordingly 
his  rights  aooresced  to  them.  The  Court 
assoilaned  the  defender,  holding  that  the  credi- 
tors' rights  were  to  be  measured  solely  by 
their  bond,  which  gave  them  no  higher  rights 
than  their  debtor  had  at  the  period  of  its 
execution.  SomerveWs  Trustee  v.  Sovnervdl, 
1904,  6  F.  926;  41  S.  L.  R  716;  12  S.  L.  T. 
254. 

10.  Heritable— Bond  and  Disposition  in 
S.— Indefinite  Snm— Bate  of  Interest.— 

A  security  for  interest  which  does  not  specify 
the  rate  is  indefinite,  and  does  not  form  a 
good  burden  on  lands  {per  Ld.  Low,  Ordinary). 
F(yrbes  v.  Welsh  <k  Forbes,  1894,  21  R.  630 ;  31 
S.  L.  R  620 ;  1  S.  L.  T.  626. 

11.  Heritable— Bond  and  Disposition  in 
S.— Invalidity  of  Bond  where  Grantor  not 
Infeft — Fraud. — G.,  a  law-agent  who  was  in- 
solvent, having  obtained  a  sum  of  money  from 
his  client  W.  to  invest  in  loan  upon  a  parti- 
cular heritable  security,  appropriated  it  to  his 
own  uses.  After  the  money  had  been  spent 
he  was  instructed  by  another  client,  M.,  to 
obtain  a  loan  upon  a  property  belonging  to 
her.  He  induced  M.,  upon  the  representation 
that  it  would  facilitate  the  obtaining  of  the 
loan,  to  execute  a  disposition  of  the  property 
in  his  favour.  This  disposition  was  never 
recorded.  Some  days  prior  to  the  date  of  this 
disposition  G.  executed  a  bond  and  disposition 
in  security  over  the  property  in  favour  of  W. 
in  security  of  a  part  of  the  money  which  had 
been  entrusted  to  him  by  W.  for  investment. 
No  intimation  of  this  bond  was  made  to  M., 
and  no  money  paid  to  her  in  respect  of  the 
loan.  The  law-agent  shortly  thereafter  died 
insolvent.  M.  then  became  aware  of  the 
existence  of  the  bond,  and  raised  an  action 
against  W.  for  its  reduction,  and  for  declarator 
that  she  had  an  undoubted  title  to  the  pro- 
perty unburdened  by  the  bond.  Held  that  the 
bond  was  not  binding  on  her.  Kou  v.  Spanen^ 
1880,  7  B.  926 ;  17  S.  L.  R.  683  disbi/ngvitML 
Maedonald  v.  Wa/rren,  1889  (O.  H.),  27  &  L.  R. 
46. 
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12.  Heritable— Bond  and  Disposition  in 
8.— Obligation  by  Disponee  of  Debtor  to 
Believe  him  of  Bond— Bankmptcy  of  Dis- 
ponee —  Whether  Obligation  Limited  by 
Bankmptcy  of  Original  Debtor.— The  debtor 
in  a  bond  and  disposition  in  security  disponed 
the  subjects  over  which  the  bond  existed,  and 
took  the  disponee  bound  to  relieve  him  of  the 
personal  obligation  in  the  bond.  The  debtor 
having  become  bankrupt,  his  trustee  assigned 
to  the  creditor  in  the  bond  the  obligation  of 
relief  contained  in  the  disposition  of  the  pro- 
perty,  and  the  creditor  sued  the  disponee  for 
the  balance  due  under  the  bond.  The  disponee 
contended  that  his  obligation  to  relieve  was 
limited  to  the  amount  of  the  dividend  payable 
by  the  debtor.  Held  that  the  obligation  was 
not  so  limited,  but  was  available  to  the  creditor 
to  recover  the  whole  balance  due  under  the 
bond.  Caledonian  HeritabU  Security  Coy»  Ltd, 
V.  Steioart,  1889  (O.  H.),  27  S.  L.  R.  690. 

13.  Heritable— Bond  and  Disposition  in 
8.— Personal  Obligation— Enforcing  against 
Debtor  who  has  parted  with  8ubjects— 
Assignation. — ^The  debtor  in  a  bond  and  dis- 
position in  security  who  has  sold  the  subjects 
under  burden  of  the  bond,  if  called  on  to  pay 
under  his  personal  obligation,  is  entitled  to 
demand  an  assignation  of  the  security.  North 
Albion  Property  Investment  Coy.  v.  MacbearCe 
Curator,  1893,  21  R.  90 ;  31  S.  L.  R.  68  ;  1 
S.  L.  T.  285.  So  where  a  creditor  had  made  it 
impossible  to  fulfil  this  condition  (by  having 
partially  discharged  the  security),  held  that  the 
debtor's  personal  obligation  could  no  longer 
be  enforced.  Mackirdy  v.  Webster's  Trs,,  1895, 
22  R  340;  32  S.  L.  R.  252;  2  S.  L.  T.  469. 

14.  Heritable— Bond  and  Disposition  in 
8.— Period  of  Payment— Personal  Obliga- 
tion — Bankruptcy. — A  lender  agreed  with 
a  borrower  to  lend  him  a  sum  on  bond  over 
heritable  property  for  five  years  at  4  per  cent., 
the  interest  to  be  5  per  cent,  if  regular  pay- 
ment should  not  be  made.  The  borrower 
granted  a  bond  payable  at  the  next  term,  with 
interest  at  5  per  cent.,  and  the  loan  was  made. 
The  borrower  having  shortly  thereafter  been 
sequestrated,  his  trustee  consigned  the  amount 
of  loan  with  4  per  cent,  interest,  and  sold  the 
estate  as  unencumbered.  The  lender  sued 
him  for  damages  for  the  loss  of  the  invest- 
ment and  for  5  per  cent,  interest.  The  Lord 
Ordinary  (McLaren)  oMoi/jsiei  the  trustee,  ^2(£- 
ing  that  the  obligation  not  to  disturb  the 
investment  was  a  personal  obligation  of  the 
bankrupt  resolving  into  a  claim  in  the  seques- 
tration for  a  dividend  for  loss  of  interest. 


Don's  Trs.  v.  Mackintosh's  Truetee,  1886  (O.  H.), 
22  &  L.  R  348. 

15.  Heritable— Bond  and  Disposition  in, 
8.— Prejndice  of  8ecnrity  Holdef  s  Bights 
—Action  by  Heritable  Oreditor  to  Inter- 
dict Proprietor  catting  down  Ornamental 
Trees  — Bight  of  Proprietor  to  Manage 
Property.  —  The  Court  will  not  interfere 
with  the  use  which  an  owner  is  making  of  his 
property  on  the  application  of  an  heritable 
creditor  unless  he  can  show  that  his  security 
is  being  destroyed  or  imperilled.  In  this 
case  interdict  at  the  instance  of  an  heritable 
creditor  against  the  proprietor  cutting  down 
the  growing  wood  on  the  estate  refused  on  the 
ground  that  it  had  not  been  proved  that  the 
mode  of  cutting  followed  by  the  proprietor 
was  not  in  the  course  of  ordinary  and  prudent 
estate  management.  Neilson  v.  M*Nab,  1903 
(0.  H.),  11  S.  L.  T.  387. 

16.  Heritable— Bond  and  Disposition  in, 
8.— Predudice  of  Security  Holder's  Bights 
— Beal  Burden— Personal  Obligation.— The 
rights  of  a  security  holder  over  property  can- 
not be  prejudiced  by  actions  of  the  owner  of 
the  property  subsequent  to  the  date  of  the 
security.  So  an  obligation  by  the  owner  of 
subjects,  over  which  there  was  a  bond  and 
disposition  in  security,  in  favour  of  vassals  in 
one  part  of  the  property  that  he  would  feu 
the  remainder  of  the  estate  subject  to  building 
restrictions,  is  personal  to  him ;  and  the  bond- 
holder may  sell  the  remainder  free  of  restric- 
tions. Morier  v.  Brovmlie'jk  TFatson,  1895,  2^ 
R.  67 ;  33  S.  L.  R.  47 ;  3  S.  L.  T.  136. 

17.  Heritable— Bond  and  Disposition  in 
8.  —  Repayment  of  Loan  —  Remedies  of 
Lender  —  Personal  Obligation  —  8ale.  —  A 
creditor  in  a  bond  and  disposition  in  security 
may  charge  the  debtor  on  the  personal  obliga- 
tion in  the  bond,  although  he  has  given  notice 
requiring  repayment  with  the  usual  premoni- 
tion that,  failing  payment,  he  may  proceed  to- 
seU.  M'Whirter  v.  M'Culloch's  Trs,,  1887,  14 
R  918 ;  24  S.  L.  R.  653. 

1&  Heritable— Bond  and  Disposition  in 
8.  —  Repayment  —  Unrecorded  Agreement 
Regulating— 8nbsequent  8ecurity  Holders. 
—  An  unrecorded  agreement  between  the 
debtor  and  creditor  in  a  bond  and  disposition 
in  security  as  to  the  conditions  of  repayment 
held  binding  on  persons  claiming,  through 
the  debtor,  to  repay  the  debt.  AMurton  v. 
Eacombe,  1892,  20  R  187;  30  a  L.  R  194. 
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19.  Heritable— Bond  and  Disposition  in 
S.— Sale  by  Fiist  Bondholder— Purchase 
by  Second  Bondholder. — A  proprietor  of 
heritable  subjects  over  which  there  were  two 
bonds,  one  of  which  was  postponed  to  the 
other,  being  charged  by  the  second  bond- 
holder under  the  personal  obligation  in  his 
bond  to  pay  the  debt,  granted  to  him  a  letter 
of  authority,  if  an  opportunity  offered  within 
a  certain  time,  to  sell  the  subjects  at  a  price 
not  less  than  a  certain  sum.  This  sale  was 
not  effected,  but  within  the  stipulated  period 
the  first  bondholder  sold  the  subjects  under 
the  powers  contained  in  his  bond,  and  the 
second  bondholder  purchased  them  at  a  price 
less  than  had  been  contemplated  in  the  letter 
of  authority.  Held  that  there  was  no  re- 
lation of  trust  between  the  proprietor  and 
the  second  bondholder ;  that  the  sale  to  him 
was  unobjectionable;  and  that  a  second 
charge  on  his  bond,  which  he  gave  after  the 
purchase,  was  regular  and  not  subject  to 
suspension.  Scottish  Imperial  Insurance  Coy, 
V.  Lamond,  1883,  21  S.  L.  B.  98. 

20.  Heritable— Bond  and  Disposition  in 
8.— Sale  of  Subjects  —  Advertisement.— 
Objection  to  the  sale  of  heritable  security 
subjects,  that  they  were  sold  (1)  six  years 
after  notice  calling  up  the  bond,  (2)  after  an 
adjournment  of  the  sale  for  three  years,  and 
(3)  on  only  three  weeks'  fiAveTtiaement,repelled. 
Howard  <fc  Wyndham  v.  RichmoncPa  7V«.,  1890, 
17IL990;  27  S.  L.  R  800. 

21.  Heritable— Bond  and  Disposition  in 
S.  —  Sale  of  Security  Subjects  —  Judicial 
Authority— Deposit  of  Bonds  in  Security 
— ^Warrant  to  SelL — drcumstancea  in  which 
the  Court  granted  warrant  to  a  financial  com- 
pany to  sell  certain  bonds  deposited  with 
them  in  security  of  an  advance  to  a  com- 
mercial company,  unpaid  and  overdue.  The 
Industrial  and  Oeneral  Trust,  Ltd.,  Petrs.,  1890, 
27  S.  L.  R  991. 

22.  Heritable— Bond  and  Disposition  in 
S.— Sale  of  Security  Snbjects  by  Debtor- 
Bight  of  Original  Debtor  on  Payment  to 
demand  Assignation  of  Security  Subjects 
—Feus  granted  after  the  Sale  with  Consent 
of  the  Creditors— Discharge  of  the  Debtor. 
— Where  the  debtor  under  a  bond  and  dis- 
position in  security  has  sold  the  security 
subjects  under  burden  of  the  bond,  he  cannot 
be  called  on  to  make  payment  of  the  sum 
contained  therein  if  the  creditor  is  unable  to 
give  him  an  assignation  of  the  security  sub- 
jects.   If  after  the  sale  feus  have  been  given 


off  with  the  consent  of  the  creditor,  the 
debtor  is  not  bound  to  accept  an  assignation 
of  the  restricted  security  and  is  discharged 
from  his  obligation.  Mackirdy  v.  Webster's 
Trs.,  1894  (0.  H.),  2  S.  L.  T.  263. 

23.  Heritable— Bond  and  Disposition  in 
S.  —  Sale  of  Subjects  —  Advertisement- 
Titles  to  Land  Consolidation  (Scotland) 
Act,  1868,  sec.  119.— Where  only  forty  days, 
instead  of  six  weeks,  elapsed  between  the  first 
advertisement  and  the  sale  of  subjects  sold 
under  power  in  a  bond  and  disposition  in 
security,  held  that  the  sale  was  bad.  Ferguson 
V.  Rodger,  1895,  22  R  643  ;  32  S.  L.  R  520 ; 
3  S.  li.  T.  36. 

24.  Heritable— Bond  and  Disposition  in 
S.  —  Sale  of  Suldects — Postponed  Bond- 
holder— Premonitdon. — A  premonition  by  a 
postponed  to  a  prior  bondholder  that  he 
proposed  to  sell  the  subjects,  and  would 
pay  him  (the  prior  bondholder)  off  at  the 
following  term,  held  good  where  given  with 
the  authority  of  the  debtor.  Question: 
Whether  such  authority  was  necessary? 
Adair's  Trustee  v.  Rankin,  1895,  22  R.  975 ;  32 
S.  L.  R.  637  ;  3  S.  L.  T.  67. 

25.  Heritable— Bond  and  Disposition  in 
S.— Sale  by  Bondholder— Advertisement — 
Titles  to  Land  Consolidation  Act,  1868,  sec. 
119. — A  bondholder  advertised  security  sub- 
jects in  the  County  of  Lanark  for  sale,  in  two 
newspapers  in  Airdrie  and  Glasgow  respec- 
tively. The  advertisement  in  the  Airdrie  paper 
was  not  timeous,  that  in  the  Glasgow  paper 
was.  Held  that  Glasgow  being  geographically 
in  Lanark,  although  nominally  itself  a  county, 
the  advertisement  was  sufficient.  Walter's 
Trustee  v.  O'Mara,  1902  (O.  H.).  9  a  L.  T. 
395. 

26.  Heritable— Bondholder— Postponed 
Bond  —  Accounting  —  Payment  to  Bor- 
rower's Law- Agent — Hypothec— A  law- 
agent  acted  for  a  borrower  and  a  lender  and 
negotiated  a  first  bond  over  the  lender's  estate. 
A  subsequent  bond  was  granted.  The  first 
bondholder  having  sold  the  property,  paid  an 
account  due  by  the  borrower  to  their  conmion 
agent.  He  was  under  no  obligation  so  to  do 
(see  Drummond  v.  Muirhead  db  Smith,  1900,  2 
F.586;  37  8.  L.R.433;  7S.L.T.401).  Held 
that  he  was  not  entitled  to  deduct  the  sum 
so  paid  in  a  question  of  accounting  to  the 
second  bondholder.  Tawss  v.  Rigg,  1904,  6  F. 
644;  41  S.  L.  R.  391 ;  11  8.  L.  T.  748. 
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27*  Haritftble— Otiliolie  Seemi^— Gon- 
tribotioii  of  B^panta  Eitafeef— AxiaMi.— 
Where  two  heritable  eetetee  which  m  rabject 
to  a  oommon  burden  of  an  aannity  paas  into 
the  poeseteion  of  eepante  propEietora,  thej 
are  liable  for  the  annuity  rateably  in  propor- 
tion to  their  net  rental,  t^.  after  dedoction 
of  the  interest  on  preferable  bordens.  Ferrier 
▼.  Covoan,  1896,  23  B.  703;  33  S.  L.  R.  506; 
3  8.  L.  T.  322.  The  proprietor  of  one  of  the 
eetates  after  diyision,  having  paid  the  whole 
annuity  for  a  number  of  years,  hdi  entitled 
to  recover  the  proportion  applicable  to  the 
other  eetate  ''furth  of  and  from''  it.  Ferrier 
V.  Oowan,  1897  (0.  H.),  6  8.  L.  T.  297. 

28.  Heritable—Oatholic  Security— Sever- 
ance of  Part  of  Security  Snbjecta— Sabae- 
Quent  Restriction  of  Security— Diaduuge. 
— A  debtor  grantod  a  bond  and  disposition 
in  security  of  his  estate.  He  subsequently 
granted  feus  of  part  of  it,  and  later,  with  the 
consent  of  the  creditors  in  the  bond,  disponed 
in  feu  another  part  which  was  thereby  re- 
lieved of  the  burden.  The  feuars  of  the 
earlier  feus  built  upon  them.  The  debtor 
became  bankrupt.  UM  that  the  lands,  in- 
cluding the  earlier  feus,  were  in  nowise 
relieved  of  the  burden  on  the  estate  because 
the  creditors  had  restricted  their  security 
rights  by  excluding  the  subjects  of  the  later 
leu.  Souu  V.  Miil  and  Others,  1903  (O.  H.), 
11  S.  L.  T.  98. 

29.  Heritable  —  Completion  of  Title  — 
Bond  in  Favour  of  Judicial  Factor— Title 
in  Factofs  Name— Aaaignation  by  Bene- 
fldaries  and  Factofa  BepreaentatiTes 
without  Making-np  Title.— A  judicial  factor 
invested  his  wards'  funds  in  a  heritable  secu- 
rity, and  took  the  title  in  his  own  name  as  an 
individual,  and  died  without  having  divested 
himself.  After  his  death  the  wards  who  were 
of  full  age  transferred  their  interest  in  the 
security  to  A«  The  factor's  representatives 
executed  an  assignation  in  A.'s  favour  of 
any  interest  which  they  might  have  in  the 
security,  and  at  the  same  time  disclaimed 
any  such  interest.  HM  that  A.  was  not  in 
tftuZo  to  grant  a  discharge  to  the  security 
holder.  Taylwr  v.  Duffy  1894  (0.  H.),  2  S.  L.  T. 
358. 

SO.  Earitable — Completion  of  Title- 
Hair— Service— Titlea  to  Land  Conaolida- 
tion  A«t»  1868,  aec.  117.— The  heir  of  a 
destination  in  a  heritable  bond  may  complete 
bis  title  by  service.  Hart,  1889,  17  R.  106 ; 
27  8.  L.  R.  361. 


8L  HeritaMa  Oampietioii  of  Title  after 
Seqiieatration. — Held  (following  Seoaiak  Pro- 
ffident,  1888, 16  R.  112)  that  a  secured  eieditar 
is  entitled  to  complete  his  security  title  after 
the  death  of  his  debtor,  notwithstanding  that 
the  debtor's  estates  may  be  sequestnted 
within  seven  months  after  hia  death.  CaU' 
donian  Insurance  Coy,  v.  BeaUiey  1896  (O.  H.), 
5  8.  L.  T.  349. 

32.  Heritable  — Completion  of  Title  — 
Long  Leaae— The  Beghrtration  of  Long 
Leaaea  (Scotland)  Act^  1857  (20  ft  21  Vict 
c  26),  aeca.  4, 5, 16— ABwignation  in  Security. 
— Held  that  the  assignee  in  security  of  a  lease 
which  had  not  been  recorded  by  the  assignor 
could  not  complete  a  valid  title  under  the 
provisions  of  sec.  5  by  expeding  a  notarial 
instrument  and  recording  it  with  the  lease. 
RusseU  V.  Campbell,  18S8  (O.  H.X  26  a  L.  R. 
209. 

33.  Heritable  —  Creditor  —  Aaaignee  of 
Leaae  of  Farm^Liability  for  Seed  Supplied. 

— A  tenant  who  had  allowed  his  rent  to  &dl 
into  arrear,  executed,  with  the  consent  of  his 
landlord,  in  favour  of  a  friend  who  came  for- 
ward to  help  him,  an  assignation  of  his  lease, 
farm,  and  stocking  in  security,  till  repayment 
of  the  advances  made,  when  he  was  to  receive 
a  reconveyance  of  the  subjects  contained  in 
the  assignation.  No  change  of  possession 
took  place,  his  friend  merely  giving  advice 
and  xnaking  advances  from  time  to  time  to 
defray  expenses  incurred  in  the  management 
of  the  farm.  In  an  action  raised  at  the  in- 
stance of  a  seed  merchant  against  the  assignee 
to  make  ^^^  liable  for  goods  furnished  to  the 
tenant  for  the  cultivation  of  the  farm,  the 
Court  held  that  the  defender  was,  under  the 
assignation,  only  a  secured  creditor,  and 
therefore  not  liable  as  principal  for  the  goods 
furnished.  Hardie  v.  Cameron,  1879, 19  8.  L.  R. 
83. 

34.  Heritable  —  Entailed  Estate- Cor- 
roboration by  Heir  of  Entail  in  PoBaesaion 
— ^Prescription. — An  entailer,  in  virtue  of  a 
power  reserved  in  the  deed  of  entail,  granted  a 
bond  over  the  entailed  estates.  For  a  hun- 
dred years  this  bond  was  recognised  by  heirs 
of  entail  in  possession,  who  paid  interest  on 
it.  Held  that  the  bond  had  not  been  extin- 
guished by  prescription.  Campbell  v.  JcmUeeon, 
1901  (0.  H),  8  S.  L.  T.  36a 

36.  Heritable— Entailed  Eatates— Deed 
of  Restriction- Reduction.- A«  was  heir 
of  entail  in  possession  of  two  estates,  X^and 
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Ty  held  under  similar  destinationB.  He 
granted  a  bond  and  disposition  over  the  two 
estates  in  security  of  provisions  to  children, 
imder  sec.  21  of  the  Butherfurd  Act.  It  was 
afterwards  decided  that  the  entail  of  T  was 
Ixad,  and  that  he  held  that  estate  in  fee- 
ample.  His  creditors  thereupon  gave  him, 
gratuitously,  a  deed  of  restriction,  releasing 
the  estate  of  T  from  the  burden  of  their 
security,  and  limiting  themselves  to  the 
security  of  the  entailed  estate  X.  A.  died 
and  bequeathed  Y  to  his  widow.  B.  (A.'s 
successor  in  the  entailed  estate)  raised  an 
action  for  reduction  of  the  deed  of  restriction. 
He  averred  that  the  whole  burden  which  had 
been  thrown  on  X  was  greater  than  the 
heir  of  entail  of  that  estate,  taken  alone, 
would  have  been  entitled  to  put  upon  it. 
Held  that  the  action  was  irrelevant.  The 
<!reditors  were  entitled  to  restrict  their 
fleourity  if  they  pleased.  Earl  of  Lindsay 
▼.  CuntnghaffuU  Trs.,  1898  (O.  H.),  6  S.  L.  T. 
101. 

36.  Heritable— Ex  facie  Absolute  Dis- 
position—Absolute Disposition  to  First 
Creditor  with  Back-Letter  —  Subsequent 
Assignation  of  Beversionary  Interest  to 
Second  Chreditor,  intimated  to  First  Creditor 
— Farther  Advances  by  First  Creditor  after 
JTotice— Bights  mterse,— Held  {rev,  majority 
of  the  whole  Court  of  Session,  13  R  380)  that 
a  recorded  absolute  disposition  of  certain  sub- 
jects qualified  by  an  unrecorded  back-letter 
agreeing  to  the  subjects  being  held  *4n 
security,  and  until  full  and  final  payment  of 
all  sums  of  money  now  due,  or  which  may 
hereafter  become  due/'  did  not  effect  a  secu- 
rity for  further  advances  made  by  the  disponee 
after  an  intimation  to  him  of  an  assignation 
by  the  disponer  of  her  reversionary  right  in 
the  subjects  to  a  second  creditor.  Union  Bank 
4ff  Seotland  v.  National  Bank  of  Scotland^  1886, 
14  R.  (H.  L.)  1 ;  24  S.  L.  R.  227. 

37.  Heritable— Ex  fade  Absolute  Dis- 
position —  Badical  Bi^t  —  Cecupier  of 
Heritable  Subjects — Mandate  to  Grant 
Lease. — Where  the  holder  of  a  security  in 
the  form  of  an  ez  facie  absolute  disposition  of 
property  in  his  favour  allows  the  true  owner 
{whose  right  rests  upon  a  back-letter)  to 
occupy  the  subjects,  a  mandate  may  be  in- 
ferred in  favour  of  the  latter  to  grant  leases ; 
bat  such  a  mandate  does  not  pass  to  a  trustee 
who  acts  under  a  trust-disposition  for  credi- 
toTB,  granted  by  the  owner  of  the  lands. 
BiUkU  V.  ScoU,  18d9,  1  F.  728;  36  S.  L.  B. 
MO;  6  8.  L.  T.  408. 


88.  Heritable— Ex  fiude  Absolute  Dis- 
position—Badical  Bifi^t— Power  to  grant 
Leases. — A  person  who  has  been  infeft  in 
land  and  has  then  conveyed  it  in  security  by 
an  ezfade  absolute  title,  qualified  by  a  back* 
letter,  may,  if  he  be  left  in  possession,  grant 
leases  of  the  subjects.  But  a  debtor  who  has 
bought  lands  and  caused  the  title  to  be  taken 
ex  fo/de  absolutely  in  favour  of  his  creditor, 
who  in  turn  grants  a  back-letter,  has  no  such 
right.  Riichie  v.  Scott,  1899,  1  F.  728;  36 
S.  L.  R640;  6  S.  L.  T.  408. 

39.  Heritable— Ez  fade  Absolute  Dis- 
position— Badical  Bight— Title  to  Sue- 
Encroachments. — The  proprietor  of  lands 
who  has  disponed  them  ez  facie  absolutely, 
but  de  fcudo  in  security,  has  a  title  to  sue 
for  their  protection  against  the  encroach- 
ments of  a  stranger.  Vincent  v.  JFood,  1899 
(O.  H.),  6  S.  L.  T.  297. 

40.  Heritable— Ex  feuue  Absolute  Dis- 
position —  Beal  Warrandice  —  Indefinite 
Payment— Act  1696,  c.  5.— A  proprietor  of 
minerals  disponed  them  to  the  proprietor  of 
the  lands  "  in  real  warrandice  and  security  of 
the  payment  of  all  surface  damages  already 
occasioned  or  that  may  hereafter  be  occasioned 
by  the  working  of  the  minerals."  Held  that 
the  disposition  was  ineffectual  as  a  security 
for  the  damages,  being  neither  real  warrandice 
nor  a  real  security.  Smith  Sligo  v.  Dunlop  d: 
Coy,y  1885,  12  R.  907;  22  S.  L.  R  549. 

41.  Heritable  — Ex  fade  Absolute  Dis- 
position—Bights of  Creditor  before  Denud- 
ing—Sums Expended  on  Subjects.  —  A 
creditor  in  possession  of  leasehold  subjects 
on  an  absolute  conveyance  qualified  by  back- 
bond, stating  he  held  them  in  security  of  a 
certain  debt,  expended  certain  sums  of  money 
on  the  subjects.  Held  that  he  was  entitled 
to  a  proof  of  his  averments  that  the  sums 
spent  were  meliorations  on  the  subject,  and 
before  denuding  to  reimbursement  not  only 
of  the  original  debt  but  also  of  outlay  after- 
wards incurred  for  the  real  owner.  NeUoti 
V.  Gordon,  <fcc.,  1874,  1  B.  1093;  11  S.  L.  R. 
631. 

42.  Heritable  — Ex  fEude  Absolute  Dis- 
position—Bight of  Sale— Private  Bargain. 

— A  creditor  whose  security  is  an  ex  facie 
absolute  disposition  of  heritable  estate  quali- 
fied by  a  recorded  back-letter  has  an  absolute 
power  of  sale,  including  the  right  to  sell  by 
private  bargain.  Leatk  v.  Burt,  1893,  21  B. 
32;  31S.Ii.B.30. 
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43.  Heritable —Ez  fade  Absolute  IMb- 
position— Sale  or  Security— Obligation  to 
Seconvey— Agreement  as  to  Surplus  Bents. 
— ^A.  granted  an  ex  faeU  absolute  dupoBition 
of  a  house  to  one  of  his  brothers,  receiving  a 
back-letter  declaring  the  disposition  to  be  in 
security  of  a  proviBion  due  to  the  brother, 
and  containing  an  obligation  to  re-convey  on 
payment  of  the  provision  and  relief  from  two 
bonds  on  the  house  within  a  certain  time. 
The  provision  and  the  two  bonds  were  de- 
clared to  amount  to  the  full  value  of  the 
house  :  and  surplus  rents,  if  any,  after  paying 
interest  on  the  bonds,  were  to  be  (1)  applied 
towards  extinction  of  the  bonds  and  (2)  equally 
divided  between  A.  and  two  brothers.  A. 
was  absent  abroad  for  many  years,  and  one  or 
other  of  the  brothers  managed  the  property — 
latterly  under  a  power  of  attorney  from  A. 
Held  that  A.  was  entitled  to  a  reconveyance 
on  payment  of  the  provision  and  bonds.  Smith 
V.  Smiih,  1879,  6  B.  7d4  ;  16  S.  L.  R.  443. 

44.  Heritable— Ez  fkcie  Absolute  Dis- 
position—Sale by  Creditor— Oldections.— 

That  the  subjects  fetched  a  full  price  is  a 
good  answer  to  all  objections  made  by  a 
mortgagor  to  a  sale  by  the  mortgagee  selling 
on  an  ex  facie  absolute  title.  Park  v.  Alliance 
Heritable  Secy,  Coy.,  1880,  7  R.  546 ;  17  8.  L.  R. 
339. 

45.  Heritable— Ez  facie  Absolute  Dis- 
position—Sale by  Creditor  —Private  Bar- 
gain—  Special  Authority  — BecalL—HeZd 
that  a  debtor  could  not  recall  a  letter  author- 
ising a  creditor  with  an  ex  fade  absolute 
disposition  to  sell  the  property  by  private 
bargain,  and  action  by  the  debtor  for  damages 
in  respect  of  such  sale  dismissed  as  otherwise 
irrelevant.  Has  a  creditor  with  an  ex  facie 
absolute  disposition  power  to  sell  by  private 
bargain?  BaUlie  v.  Drew,  1884,  12  R.  199; 
22  S.  L.  R.  154.    [Cf  Nos.  42  and  48.] 

46.  Heritable— Ez  fade  Absolute  Dis- 
position—Sale of  Security  Subjects— Debt 
Unliquidated  and  Bequiring  Accounting- 
Interdict  of  Sale. — The  holder  of  an  absolute 
disposition  of  lands,  qualified  by  a  minute  of 
agreement  declaring  it  to  be  in  security  of 
the  sum  of  £6500,  and  of  all  other  sums  for 
which  the  lender  might  become  liable  on  the 
debtor's  account,  and  giving  the  lender  power 
of  sale  on  one  month's  notice  upon  the 
borrower  failing  to  pay,  gave  the  borrower  a 
detailed  statement  of  factory  accounts  and 
borrowed  money  amounting  to  over  £9000, 
and  notice  of  his  intention  to  sell.    Held  that 


the  debtor  was  entitled  to  interdict  the  sale 
without  caution,  as  the  adjustment  of  the 
accounts  between  the  parties  required  an 
accounting.  Lucas,  dx,  v.  Gardner,  1876,  4 
R.  194 ;  14  S.  L.  R.  134. 

47.  Heritable— Ez  flftcie  Absolute  Dis- 
position—Sale of  Subjects  —  Bi^ts  of 
Postponed  Bondholders  —  Intimation  — 
Heritable  Securities  Act,  1847— Mora.— 
Held  that  the  holder  of  an  absolute  disposi- 
tion qualified  by  a  back-bond  being  really  a 
security  holder  was  not  entitled  to  reduce  a 
sale  of  the  security  subjects  under  a  prior 
bond,  on  the  ground  that  the  provisions  of 
the  Heritable  Securities  Act,  1847,  re  intima- 
tion, &c.,  had  not  been  complied  with,  and 
further  that  he  had  averred  no  prejudice,  and 
was  by  his  conduct  barred  from  objecting  to 
the  validity  of  the  sale.  Observations  on  the 
duty  of  a  heritable  creditor  who  sells  the 
security  subjects  to  protect  the  rights  of 
postponed  bondholders.  Observations  as  to 
the  length  of  time  a  premonition  will  avaiL 
StewaH,  dx.  v.  Brown,  etc.,  1882,  10  R.  192; 
20  S.  L.  R  131. 

48.  Heritable  — Ez  fade  Absolute  Dis- 
position—Sale of  Security  Subjects  — 
Interests  of  Debtor. — A  creditor  who  holds 
heritable  security  on  an  ex  facie  absolute  title 
may  sell  the  subjects  by  private  bargain,  but 
he  must  have  due  regard  to  the  interests  of 
the  debtor.  Where  a  creditor  disregarded 
these  interests,  it  was  found  that  he  was 
liable  to  the  debtor  in  damages.  Shrubb  v. 
Clark,  1897  (0.  H.),  5  S.  L,  T.  126. 

49.  Heritable  — Ez  facie  Absolute  Dis- 
position—Security for  Past  and  Future  Ad- 
vances— Notice  of  Assignation  by  Debtor 
of  all  Reversionary  Interest— Farther  Ad- 
vances after  Notice. — A  disponee  who  holds 
property  on  an  ex  facie  absolute  title  of 
ownership,  but  in  security  only  of  advances 
made  and  to  be  made  to  the  ^poner,  is  not 
entitled  to  hold  the  property  for  repayment 
of  advances  made  after  he  has  received  notice 
that  the  disponer  has  for  a  valuable  considera- 
tion conveyed  his  reversionary  right  in  the 
property  to  another.  Union  Bank  of  Scotland^ 
Ltd.  V.  National  Bank  of  Scotland,  Ltd.,  1886, 12 
A  C.  53;  14  R  (H.  L.)  I ;  24  S.  L.  R  227. 

50.  Heritable— Eztinctien  of  Securities 
— GonAisio  —  Discharge.  —  A  testator  dis* 
poned  heritable  estate  subject  to  the  burdens 
on  it.  She  thereafter  obtained  assignations 
of  the  securities.    Held  that  the  securities 
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were  extingiiiBhed  confunicne,    Murray  v.  Par^ 
lan^i  Trustee,  1890, 18  B.  287;  28  S.  L.  R.  223. 


51.  Heritable— Long  Lease— Poindizig  of 
Ground— Begistration  of  Leases  (Scotland) 
Act,  1857,  sec.  4. — ^The  creditor  in  a  bond 
and  assignation  of  a  ninety-nine  years'  lease, 
duly  recorded  in  terms  of  the  Registration  of 
Leases  (Scotland)  Act,  1857,  sec  4,  is  not 
entitled  to  poind  the  ground.  Luke  y.  Wal- 
lace, 1896,  23  B.  634;  33  S.  L.  R  474;  3 
S.  L.  T.  325. 

52.  Heritable  —  Maills  and  Duties  — 
Assignation  of  Bents.  —  Bondholders  can 
make  effectual  the  assignation  of  rents  in 
their  favour,  in  a  bond  and  disposition  in 
security,  only  by  an  action  of  maills  and 
duties.  Their  claim  as  bare  assignees  will  not 
cut  down  the  right  of  a  factor  on  the  pro- 
perty to  retain  rents  collected  by  him,  and 
whidi  the  owner  authorised  him  to  retain 
against  advances.  Stevensorij  Lauder  ds  Gilchrist 
▼.  DcMMtm,  1896,  23  R.  496 ;  33  S.  L.  R.  370. 

53.  Heritable— Maills  and  Duties— Gom- 
petency  —  Contract  of  Oronnd-AnnnaL  — 
Held  that  an  action  of  maills  and  duties  was 
competent  at  the  instance  of  the  holder  of  a 
ground-annual,  constituted  by  a  contract  in 
which  the  lands  were  conveyed  in  security. 
SamervUle  v.  Johnsi(m,  1899,  1  F.  726;  36 
S.  L.  B.  537 ;  6  S.  L.  T.  365. 

54.  Heritable— Maills  and  Duties— Com- 
petency-Debtor in  Possession.— An  action 
of  maills  and  duties  will  not  lie  against  a 
proprietor  in  possession  of  the  security  sub- 
jects. Smith's  Trs.  v.  Chalmere,  1890,  17  R. 
1088 ;  27  S.  L.  R.  988. 

55.  Heritable— Maills  and  Duties— Gom- 
petency— Fen-dnty- Superior  and  Vassal 
— ^Heritable  Creditor. — ^An  action  of  maills 
and  duties  is  not  an  appropriate  action  for 
the  recovery  of  feu-duties.  So,  held  that  a 
heritable  creditor  whose  bond  includes  the 
superiority  of  a  feu  has  no  title  to  pursue  an 
action  of  maills  and  duties.  {Prudential  Assure 
anee  Coy.  v.  Cheyne,  11  R.  871 ;  21  S.  L.  B. 
60Q  followed.)  Nelson's  Tre.  v.  Tod,  1896,  23  B. 
1000;  33  &  L.  B.  727;  4  S.  L.  T.  80. 

56.  Heritable— Maills  and  Duties— Com- 
petency—Heritable  Creditor— No  Demand 
for  Payment  of  Principal  —  Tender  of 
Interest. — Where  there  had  not  been  at  the 
date  of  laising  an  action  of  maills  and  duties 


a  proper  demand  by  the  heritable  creditor  for 
the  full  principal  sum  and  consequently  no 
default  in  pajrment,  and  as  there  had  been 
no  default  in  payment  of  interest,  a  tender  of 
which  had  been  made,  held  that  the  action 
was  incompetent  and  unnecessary.  Saxty  v» 
Smiths  d:  Coy,  and  Others,  1893  (0.  H.),  1 
S.  L.  T.  61. 

57.  Heritable  —  Maills  and  Duties  — 
Creditor  in  Possession— Besponsibilities. — 
A  creditor  in  possession  under  a  decree  in  an 
action  of  maills  and  duties  incurs  the  lia- 
bilities of  an  owner  in  questions  arising  with 
third  parties  in  relation  to  the  lands.  Baillie 
V.  Shearer's  Factor,  1894,  21  R.  498  ;  31  S.  L.  B. 
390;  IS.  L.  T.  496. 

58.  Heritable— MaiUs  and  Duties— Herit- 
able Creditor  —  Superior  and  Vassal  — 
Title  to  Sue. — ^A  heritable  creditor  whose 
bond  includes  the  superiority  of  a  feu  has 
no  title  to  pursue  an  action  of  maills  and 
duties.  {Prudential  Assurance  Coy,  v.  Cheyne, 
11  R.  871 ;  21  S.  L.  R  606  followed,)  Nelson's 
Trs.  V.  Tod,  1896, 23  B.  1000  ;  33  S.  L.  B.  727  ; 
4  S.  L.  T.  80. 

59.  Heritable  —  Maills  and  Duties  — 
Holder  of  Decree— Competency  of  Poinding 
of  the  Oround. — Where  a  heritable  creditor, 
under  a  bond,  had  obtained  a  decree  of  maills 
and  duties,  held  that  it  was  not  incompetent 
for  him  also  to  bring  an  action  of  poinding  of 
the  ground.  Henderson  v.  Wallace,  1875,  2 
R.  272  ;  12  S.  L.  R.  174. 

60.  Heritable— Maills  and  Duties— Bi^t 
of  Summary  IQection.— A  creditor  who  has 
obtained  decree  in  an  action  of  maills  and 
duties  has  a  title  to  eject  a  squatter. 
Hutchison  v.  Alexander,  1904,  6  F.  632;  41 
S.  L.  R.  365;  11  S.  L.  T.  729. 

61.  Heritable  —  MaiUs  and  Duties  — 
Sequestration  for  Bent.— A  creditor  holding 
a  decree  of  maills  and  duties  may  use  seques- 
tration for  rent  against  tenants.  Rohetison*s 
Trs.  V.  Gardner,  1889,  16  B.  705 ;  26  S.  L.  B. 
547. 

62.  Heritable— Maills  and  Duties— Set- 
off by  Tenant. — A  tenant  cannot  set-off  a 
claim  against  his  landlord  against  a  demand 
for  rent  made  by  a  heritable  creditor  pur- 
suing an  action  of  maiUs  and  duties.  Ciuvmr- 
here  Factor  v.  Vertue,  1893,  20  B.  267;  30 
S.  L.  B.  263. 
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63.  Heritable  or  Moveable —-Bonds  of 
Greenock  Harbonr  Trust.  — -  To  make  a 
eecurity  truly  heritable  the  lender  should 
have  the  power  to  make  it  forthcoming  to 
paj  his  debt,  the  form  of  the  power  being 
immateriaL  Bonds  of  the  Greenook  Harbour 
Trust  do  not  satisfy  this  test  and  are  not 
proper  trust  investments.  A  curator  lending 
on  such  security  is  personally  liable  for  the 
loss  incurred,  nor  is  he  excused  because  the 
Accountant  of  Court  at  his  annual  audit 
has  passed  and  approved  of  the  investment. 
Button  V.  Annan,  18d8  (H.  L.),  25  K.  23 ;  35 
a  L.  R.  416 ;  5  S.  L.  T.  16.  Cowan's  Trs.  v. 
Ferrii^s  Curator  bonis,  1897,  24  B.  590;  34 
aL.R.  449;  4  S.  L.  T.  317. 

64.  Heritable  or  Moveable— Constitntion 
— Jedge  and  Warrant  and  Decree  of  Cogni- 
tion of  Dean  of  QmLd,—Held  that  a  jedge 
and  warrant  and  decree  of  cognition  of  the 
Dean  of  Guild,  in  terms  of  which  he  authorised 
a  person  who  had  made  disbursements  on  the 
property  of  an  absentee  to  occupy  the  sub- 
jects till  he  was  repaid,  was  of  the  nature  of  a 
heritable  security,  moveable  as  to  succession 
since  1868.  PeterJdn  v.  Harvey  and  Others, 
1902  (0.  H.),  9  S.  L.  T.  434. 

65.  Heritable  —  Personal  Obligation  — 
Transmission  —  Heir — Liability — Convey- 
ancing Act,  1874^  sees.  12,  47.— The  personal 
obligation  in  a  bond  afifecting  heritable  estate 
transmits  against  a  universal  legatee,  but  his 
liability  is  restricted  to  the  value  of  his  suc- 
cession. Welch's  Exrs,  v.  Edinburgh  Life  Asgur^ 
once  Ooy,y  1896,  23  K  772 ;  33  S.  L.  R  585 ; 
4  S.  L.  T.  33. 

66.  Heritable  —  Personal  Obligation  — 
Transmission  against  Heir  of  Debtor— 
Conveyancing  (Scotland)  Act,  1874  (37  A 
38  Vict.  c.  94),  sees.  12,  47— Intromission 
with  Bents. — The  heir«t-law  of  the  debtor 
in  a  bond  and  disposition  in  security  for  some 
time  after  his  ancestor's  death  uplifted  the 
rents  of  the  estate  over  which  the  bond  was 
granted,  and  paid  the  necessary  outgoings, 
including  the  interest  on  the  bond.  He  did 
not  complete  a  title  to  the  estate,  and  he 
renounced  the  succession.  In  a  suspension 
of  a  charge  against  him  at  the  instance  of  the 
bondholder,  for  the  principal  sum  in  the  bond, 
hdd  (by  Ld.  Wellwood)  that  he  had  not  taken 
the  estate  by  succession,  and  that  accordingly 
the  personal  obligation  in  the  bond  had  not 
transmitted  against  hinu  Lcmb  v.  Fidd,  1889 
(O.  H.),  27  a  L.  B.  242. 


67.  Heritable  —  Personal  Obligation  — 
Transmission  against  Singnlar  Successor 
—Conveyancing  Act,  1874^  sec.  47— Pay- 
ment on  Architect's  Certificate.— A  pro- 
perty over  which  certain  heritable  securities 
had  been  granted  was  disponed ''  under  burden 
of  the  sum  of  £6800,  being  the  amount  of 
several  heritable  securities  existing  over  the 
said  subjects."  Held  that  this  clause  did  not 
transmit  against  the  disponee  any  personal 
obligation  in  the  bonds  in  the  sense  of  sec  47 
of  the  Conveyancing  Act,  1874.  Ritchie  <k 
Sturrock  v.  The  DuUatur  Feuing  Cay,  Ltd., 
1881,  9  R.  358;  19  8.  L.  R  247. 

68.  Heritable  —  Personal  Obligation  — 
Transmission  against  Singnlar  Sncceesor— 
Sale  of  Property— Conveyancing  Act,  1874^ 
sec.  47. — Held  that  a  clause  in  a  disposition 
by  which  it  was  narrated  that  the  sale  took 
place  in  consideration,  inter  alia,  of  the  pur- 
chasers ''freeing  and  relieving"  the  seller 
"  as  by  acceptance  hereof  they  bind  and  oblige 
themselves  to  free  and  relieve  me  of  payment 
of "  the  sums  contained  in  certain  bonds  and 
dispositions  in  security  over  the  subjects,  did 
not  amount  to  an  agreement  in  the  sense 
of  sec.  47  of  the  Conveyancing  Act,  1874. 
Garrick,  drc.  v.  Rodger,  WaU  <k  Paul,  dbc,,  1881 
9  E.  242 ;  19  S.  L.  B.  179. 

69.  Heritable  —  Personal  Obligation  — 
Transmission  against  Singnlar  Successors 
—Conveyancing  Act,  1874^  sec.  47— Lia- 
bility of  Original  Debtor.— Where  a  per- 
sonal  obligation  in  a  bond  transmits  against 
a  disponee  in  virtue  of  sea  47  of  the  Con- 
veyancing Act,  1874,  the  original  debtor  is 
not  thereby  relieved  of  his  obligation.  Uni- 
versity of  Glasgow  v.  YuiWs  Trustee,  1882,  9  B. 
643 ;  19  S.  L.  R.  429. 

70.  Heritable  —  Personal  Obligation  — 
Transmission  against  Singnlar  Successor 
— Agreement — ^Belief. — A.  having  become 
involved  in  financial  difficulties  entered  into 
an  agreement  with  B.  &  C,  under  which  he 
agreed  to  dispone  to  them  his  whole  property 
heritable  and  moveable.  B.  &  0.  were  to 
have  fuU  control  and  management  of  the 
subjects,  but  under  the  burdens  affecting 
them,  and  after  paying  A.'s  creditors  a  com- 
position, were  to  share  the  whole  profit  and 
loss  between  them.  A  having  executed  a 
disposition  in  terms  of  the  agreement,  held 
that  B.  &  C.  were  bound  to  relieve  him  of  his 
personal  obligation  under  the  heritable  bonds. 
APHnUrter  v.  Caird,  dx,,  1884,  12  K  48;  82 
S.  L.  B.  64. 
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7L  Heritable  —  PexBonal  Obligation  — 
TranmnlBflion — Bingnlar  Snoeessor— Con- 
▼efaadng  Act,  1874^  see.  47.— Terms  of  a 
diqpOBition  of  property,  subject  to  a  bond 
and  disposition  in  security,  which  held  to 
transmit  the  personal  obligation  in  the  bond 
to  the  disponee.  WrighCs  Tr$.  v.  M^Laren^ 
1891, 18  R.  841 ;  28  S.  L.  R.  643. 

7Z  Heritable— Pnblic  Burdens- Prefer- 
ence.— ^The  holder  of  heritable  security  does 
diligence  against  the  lands  subject  to  a  pre- 
ference in  favour  of  public  burdena  N,  B, 
Property  Investment  Coy.  Ltd,  v.  Patertorif  1888, 
16R.8d5;26a  L.  B.  641. 

73.  Heritable— Redemption— Postponed 
B<mdholder—Bightto  redeem— Assignation 
—Bight  to  demand.— JJisU  that  a  postponed 
bondholder  showing  an  interest  was  entitled 
to  pay  off  a  prior  bondholder  and  demand  an 
assignation  of  the  security  in  favour  of  his 
own  nominee.  Reia  y.  Mackay^  1899  (0.  H.), 
6  8.  L.  T.  331. 

74.  Heritable  Secorities  Act,  1894  — 
Irregnlarities  of  Procedure— Citation  by 
Messenger-at-Arms — Sec.  10— "May."- 

HM  (1)  that  the  10th  section  of  the  Herit. 
able  Securities  Act,  1894,  was  a  full  defence 
to  an  action  raised  by  the  original  owner  of 
subjects  against  the  disponee  of  foreclosing 
creditors,  although  founded  on  alleged  irregu- 
larities of  the  procedure  under  the  Act ;  (2) 
that  service  of  a  petition  under  the  Act  might 
be  made  by  a  messenger-at-arms ;  (3)  that 
the  word  ''may"  in  sec.  10  does  not  mean 
**  must."  S^iiherland  v.  Standard  Life  Aemrance 
Coy.  and  Others,  1902,  4  F.  957 ;  39  S.  L.  R. 
769 ;  10  S.  L.  T.  178. 

76.  Heritable  Secnrities  Act,  1894  — 
IxTegnlarities— Sale  of  Security  Subjects. 
— Held  that  sec.  10  of  the  Heritable  Securities 
Act,  1894,  excludes  scrutiny  of  the  various 
steps  taken  to  expose  the  property  for  sale 
prior  to  the  Sheriff's  decree  —  including 
questions  as  to  the  adequacy  of  advertise- 
ment. McDonald  v.  Winkler,  1903  (0.  H.), 
10  S.  L.  T.  551. 

76.  MoyeaUe- Assignation— Policy  of 
Insurance — Delivery.  —  A  debtor  handed 
his  creditor  a  policy  of  insurance  along  with 
a  letter  (duly  stamped)  in  these  terms :  ''  I 
hand  you  a  policy  of  insurance  on  my  life, 
which  I  give  you  aa  an  added  security  for 
the  loan."    Held  that  there  was  an  effectual 


assignation.      Caiedonian   Inewrance   Coy,   ▼. 
BeaUiey  1898  (0.  H.),  5  S.  L.  T.  349. 

77.  Moveable— Assignation— Possession. 
— An  assignation  in  security  to  furniture,  with 
a  declaration  that  the  furniture  was  held  by 
the  assignor  in  trust  for  the  assignee,  is  in- 
effectual unless  possession  be  obtained  by  the 
assignee.  EvxiH  v.  Hogg,  1893  (0.  H.),  1 
S.  L.  T.  63. 

78.  Moveable— Assignation  in  Satisflftc- 
tion  of  Debt  —  Security  or  Absolute 
Assignation  — Gonstmction  of  Writing- 
-in Satisfkction."  —  An  assignation  of  a 
decree  "in  satisfaction"  of  a  debt  due  by 
the  cedent  to  the  assignee,  held  to  be  absolute 
and  not  in  security.  Pumdl  v.  Shannon^ 
1894,  22  K.  74  ;  32  S.  L.  R.  47 ;  2  S.  L.  T.  288. 


79.  Moveable— Assignation  of  Leasi 
Liability  of  Creditor  for  GKknIs  Fnmished. 
— ^A  tenant  who  had  fallen  into  arrears  with 
his  rent,  executed,  with  the  consent  of  hia 
landlord,  in  favour  of  a  friend  who  came 
forward  to  help  him,  an  assignation  of  hie 
lease,  farm  and  stocldng,  in  security,  till  re- 
payment of  the  advances  made,  when  he  waa 
to  receive  a  reconveyance  of  the  subjects 
contained  in  the  assignation.  No  change  of 
possession  took  place,  his  friend  merely  giving 
advice  and  making  advances  from  time  to 
time  to  defray  expenses  incurred  in  the 
management  of  the  farm.  In  an  action 
raised  at  the  instance  of  a  seed  merchant 
against  the  assignee  to  make  him  liable  for 
goods  furnished  to  the  tenant  for  the  culti- 
vation of  the  farm,  held  that  the  defender 
was,  under  the  assignation,  only  a  secured 
creditor,  and  therefore  not  liable  as  principal 
for  the  goods  furnished.  HardU  v.  Cameron, 
1879,  19  S.  L.  R  83. 

80.  Moveable  —  Assignation  of  Move- 
ables to  Trustees  for  Debenture  Holdera 
—Possession — Liquidation — Preference- 
Debentures.  —  A  company  in  security  of 
advances  on  debentures  assigned  leases  of 
minerals  together  with  the  moveables  and 
plant  on  the  ground.  The  assignation  waa 
intimated  to  the  landlord,  but  no  posses- 
sion was  taken  by  the  assignees.  Li  the 
liquidation  of  the  company,  hM  that  the 
assignees  had  no  preference  over  the  ordinary 
creditors  of  the  company.  OhservaifUme  on 
the  distinction  between  the  position  of  a 
trustee  in  bankruptcy  and  the  liquidator  of 
a  company.  Clark,  dec.  v.  Week  Colder  Oil  Coy,^ 
dx.,  1882,  9  B.  1017 ;  19  S.  L.  R.  757. 


1933 


RIGHT  IN  SECURITY 


1934 


81.  Moveable— Assignation  of  Snb-lease 
of  Subjects,  Plant  and  Machinery— De- 
liTery  — Possession  — Attempt  to  Create 
fiecnrity  retenta  possessione.- In  order  to 
give  certain  creditors  a  preferable  security 
over  mills  and  the  machinery  in  them,  A.,  the 
proprietor,  assigned  to  them  a  sub-lease  of 
the  subjects,  including  the  whole  machinery 
and  plant  of  every  description.  The  assigna- 
tion, with  inventory  annexed,  was  recorded 
on  the  7th  May.  A  ceremony  was  gone 
through  of  putting  the  creditors  in  possession, 
and  a  notarial  instrument  was  expede.  A 
lease  was  then  executed  in  A's  favour,  and 
he  resumed  possession.  No  rent  was  ever 
paid  by  A.  to  the  creditors,  and  no  con- 
eideration  had  been  given  by  them.  Held 
that,  although  in  the  case  of  the  mills  them- 
selves and  the  fixed  machinery  there  was 
constituted  a  preferable  heritable  security, 
the  transaction  as  regarded  the  moveables 
was  an  attempt  to  create  a  security  over 
moveables  retenta  possessionem  which  was  a  form 
of  security  not  recognised  by  the  law  of 
Scotland.  Stiven  (Watson^s  Trustee)  v.  Cowan 
a/nd  Others,  1878, 15  S.  L.  R  422. 

82.  Moveable— Assignation  of  Tenant's 
Stock  and  Crop. — A  firm  of  law-agents  who 
had  undertaken  on  behalf  of  a  tenant  to  pay 
arrears  of  rent  and  to  become  security  for 
future  rents,  obtained  in  consideration  thereof 
An  assignation  of  the  tenant's  stock,  crop, 
4Sx).,  on  the  farm.  Held  that  they  were  not 
liable  as  principals  for  goods  supplied  on  the 
tenant's  orders,  and  that  they  were  merely 
secured  creditors.  Newcastle  Chemical  Manure 
Coy,  V.  Oliphant  cfc  Jamieson,  1881,  9  R.  110 ; 
19  S.  L.  R  79. 

83.  Moveable— Bills  of  Lading— Assigna- 
tion in  Security— Ex  facie  Absolute  Trans- 
fer—Bankruptcy Act,  1856,  sec.  126.— 
L.  &  Coy.,  merchants,  Dundee  and  New  York, 
received  advances  from  B.  &  Coy.,  London, 
under  an  agreement  whereby  B.  was  to 
Advance  money  by  accepting  drafts  drawn  by 
L.  against  goods  shipped  by  the  latter  to 
New  York  for  sale  by  their  house  there.  The 
bills  of  lading  were  to  be  delivered  to  B., 
And  until  full  payment  of  the  advances,  the 
bills  of  lading  and  the  goods  were  to  be 
considered  and  treated  as  the  property  of  B. 
and  as  consigned  by  them  to  L.  for  sale  on 
their  account.  The  net  proceeds  of  such 
sale  were  to  be  specially  remitted  to  B.  direct 
in  first-dass  bills  in  London.  L.  undertook 
that  remittances  from  New  York  to  meet  the 
acceptances  should  be  in  B.'s  hands  not  later 


than  two  days  prior  to  the  maturity  thereof, 
and  failing  such  remittances,  or  if  they  be  in- 
sufficient to  recover  the  advances,  L.  engaged 
to  pay  the  amount  in  London  prior  to  the 
maturity  of  the  bills.  Held  that  in  a  question 
with  L.,  B.  had  only  a  right  of  security  in 
the  goods.  Blydenstein  tk  Coy,  v.  Myles,  1896 
(0.  H.),  2  S.  L.  T.  582. 

84.  Moveable  —  Bill  of  Lading — Letter 
of  Authority  —  Sequestration  —  Estate- 
Shipped  Goods  — Bankruptcy  Act,  1856, 
sec.  65. — ^A  firm  to  whom  the  shippers  of 
goods  to  a  foreign  port,  in  return  for  an 
advance  for  which  they  granted  bills,  had 
handed  the  bills  of  lading  with  authority 
to  hypothecate  the  goods  under  liability  to 
account  for  a  surplus  if  realised,  discounted 
the  bills  with  a  bank,  and  handed  to  the 
bank  the  bills  of  lading  and  letter  of  authority. 
The  bank  authorised  a  merchant  at  the  port 
of  delivery  to  realise  the  goods  and  remit  the 
proceeds  to  them,  and  when  the  goods  had 
been  only  partly  realised — to  an  extent  in- 
sufficient to  pay  the  bank's  claim — the 
shippers  became  bankrupt.  The  trustee  on 
the  sequestration  claimed  that  the  goods 
unrealised  formed  part  of  the  bankrupt 
estate.  Held  that  the  goods  unrealised 
formed  no  part  of  the  bankrupt  estate  of  the 
shippers.  British  Linen  Coy.  v.  Gourlay,  1877, 
4  R  651  ;  14  S.  L.  R.  416. 

85.  Moveable  —  Bond  and  Assignation 
in  Security  —  Invalidity  of  Bond  quoad 
Cautioners  —  Implied  Warrandice.  —  The 
creditor  in  a  bond  for  £60,  at  the  request  of 
his  debtor,  executed  an  assignation  of  the 
bond  in  favour  of  the  debtor's  bank-agent, 
who  had  agreed  on  receiving  such  assignation 
to  honour  an  overdraft  for  £60  by  the  debtor. 
The  arrangement  was  carried  out;  the  bond 
turned  out  to  be  invalid  quoad  cautioners, 
and  the  original  debtor  became  insolvent. 
Held  that  the  assignation  contained  implied 
warrandice  dehitum  subesse.  Eeid  v.  Barclay, 
(tc.,  1879,  6  R.  1007  ;  16  S.  L.  R.  582. 

86.  Moveable— Calls  on  Shareholders- 
Agreement  to  Orant  Security  over  Calls 
to  Bank  to  which  Calls  made  Payable- 
No  Assignation. — The  directors  of  a  limited 
company,  having  resolved  to  make  a  call  upon 
the  shareholders  to  meet  certain  liabilities  of 
the  company,  applied  to  a  bank  for  an  advance, 
and  the  bank  agreed  to  grant  the  advance 
upon  the  guarantee  of  certain  of  the  directors 
"with  a  lien  over  the  call  to  be  made."  A 
call  letter  was  issued  making  the  call  payable 
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to  the  bank.  No  assignation  or  mortgage  of 
the  call  was  executed.  Shortly  thereafter  a 
petition  for  the  winding-up  of  the  company 
by  the  Court  was  presented,  and  after  the 
usual  procedure  a  winding-up  order  was  pro- 
nounced, and  an  official  liquidator  appointed. 
Subsequent  to  the  presentation  of  the  petition 
oertain  sums  were  paid  into  the  bank  in  re- 
spect of  the  call.  Held  that  the  bank  had  no 
lien  over  the  sums  so  paid.  Miliar  v.  The 
National  Bank,  1891  (O.  H.),  28  S.  L.  R  884. 

87.  Moveable— Cantioner— Assignation 
of  BnsineBS — Intention  of  Agreement. — A 
composition  settlement  having  been  made  be- 
tween a  trader  and  his  creditors,  by  means 
of  a  cautioner  who  guaranteed  payment  of 
the  composition  instalments,  the  cautioner 
obtained  an  assignation  to  the  trader's  busi- 
ness. By  agreement  the  cautioner  received  a 
percentage  on  the  gross  proceeds  of  sales,  and 
the  trader  continued  to  carry  on  the  business, 
undel^  the  cautioner's  control.  Held  that  the 
cautioner  was  not  liable  for  a  business  debt, 
as  he  was  neither  owner  of  nor  partner  in  the 
business,  but  the  holder  of  a  security  merely. 
Eaglesham  db  Coy.  v.  Granty  1875,  2  R  960;  12 
S.  L.  R  604. 

88.  Moveable  -—  Delivery — Constructive 
— Bonded  Warehouse — Delivery  orders  ad- 
dressed by  the  tenant  of  a  bonded  warehouse 
to  the  exciseman  who  inspected  the  premises, 
and  who,  for  that  purpose,  had  a  key  of  the 
door,  held  not  to  operate  constructive  delivery 
in  favour  of  the  person  in  whose  favour  the 
delivery  orders  were  made.  Ehind's  Trs,  v. 
Robertson  <h  Baxter,  1891, 18  R  623 ;  28  S.  L.  R 
449. 

89.  Moveable  —  Incorporeal — Share  in 
Friendly  Society. — Question :  Can  a  share  in 
a  friendly  society  form  a  good  security  for  an 
advance  of  money  ?  Grigor  Allan  v.  Urquhart, 
1887,  15  R  66 ;  26  S.  L.  R  47. 

90.  Moveable— Invecta  et  illata— Pre- 
tended Landlord's  Hypothec  — Ex  facie 
absolute  Disposition.— A  creditor,  secured 
by  ex  fa^  absolute  disposition  of  heritage 
(declared  by  back-letter  to  be  in  security 
only),  executed  a  lease  of  the  subjects  in 
favour  of  the  debtor.  Held  that  he  did  not 
thereby  acquire,  under  the  pretence  of  land- 
lord's hypothec  (for  he  was  not  really  a  land- 
lord), a  security  over  moveables  invecta  et  Ulata 
on  the  subjects.  Heritable  Secwrities  Investment 
Astociatum  v.  Wvngaie  <k  Coy,'s  Trustee,  1880,  7 
R1094;  17S.L,R741. 


91.  Moveable— Loan  —  Specific  Appro- 
priation—Breach of  Trast. — Graham  lent 
£15,000  to  the  '<  Bonnington "  Coy.,  on  the 
security  of  (1)  a  mortgage  of  the  S.S.  Bonning- 
ton,  on  an  agreement  that  all  profits  of  the 
company  to  the  extent  of  £2000  should  be 
paid  yearly  to  Graham  till  the  debt  was  re- 
duced to  £10,000.  The  company  did  not  per- 
form its  obligation  year  by  year  to  pay  over 
the  profits,  and  after  several  years  went  into 
liquidation.  Held  that  under  this  agreement 
the  profits  as  they  accrued  did  not  become 
Graham's  property,  and  that  he  had  merely  a 
personal  claim  against  the  company,  with  no 
right  to  recover  from  persons  who  had  received 
the  profits  in  the  knowledge  of  the  agreement, 
they  being  not  guilty  of  any  breach  of  trust. 
Graham  <h  Coy,  v.  Baebum  di  Verd,  1895,  23  R 
84;  33  S.  L.  R.  61 :  3  S.  L.  T.  146. 

92.  Moveable— Pledge— Absolute  Title 
— Retrocession- Mutual  Personal  Obliga- 
tions—Pledge by  Agent  of  Principal's  Pro- 
perty.— ''It  is  undoubtedly  the  law  that, 
where  property  has  been  transferred  in  security 
under  an  ex  fade  absolute  title,  the  creditor 
holding  that  absolute  title  is  subject  only  to 
a  personal  obligation  to  retrocess,  and  being 
so  is  not  bound  to  perform  that  personal 
obligation  except  upon  performance  by  the 
reverser  of  all  personal  obligations,  however 
arising,  prestable  by  the  reverser  to  him" 
{per  Ld.  Kyllachy).  But  heUd  that  the  rule 
did  not  apply  where  an  agent  had  pledged 
the  securities  of  his  principal  with  a  bank  for 
specific  loans,  and  the  bank  had  notice  that 
he  was  acting  as  agent.  NaJtional  Bank  v. 
Dicku^s  Trs,,  1895,  22  R  740 ;  32  8.  L.  R  562 ; 
2  S.  L.  T.  321. 

93.  Moveable— Pledge — A  non  domino 
— Mercantile  Agent. — A  forwarding  agent 
pledged  goods  left  in  his  hands  to  be  for- 
warded. Held  that  the  pledgee  acquired  no 
security  over  them.  Martinez  y  Gomez  v. 
Allison,  1890,  17  R  332;  27  S.  K  R  265. 

94.  Moveable  —  Pledge  —  Arrestment — 
Agent  and  Principal— BiU  of  Lading.— A. 
&  Coy.  having  purchased  a  cargo  abroad 
arranged  with  their  bankers  in  this  country 
that  the  latter  should  accept  bills  drawn  by 
the  seller  for  the  price,  receiving  in  security 
the  bills  of  lading  for  the  cargo  blank  in- 
dorsed. On  the  arrival  of  the  cargo,  A  &  Coy. 
effected  sales  in  their  own  name,  the  arrange- 
ment between  them  and  the  bank  being  that 
the  bank  as  holders  of  the  bills  of  lading 
would   authorise   delivery  to   be   made  on 
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looeiTing  letters  from  the  porchaBers  engaging 
to  pay  the  price  direct  to  the  hank.  In  two 
cases  the  hank  authorised  delivery  before 
obtaining  such  letters  on  the  undertaking  of 
A«  &  Coy.  that  they  would  be  sent  by  the 
purchasers.  After  delivery  had  been  made, 
creditors  of  A.  &  Coy.  used  arrestments  in 
the  hands  of  the  purchasers  to  attach  the 
price.  In  a  multiplepoinding  raised  to  deter- 
mine the  right  to  the  price,  held  that  the 
arresters  were  entitled  to  be  ranked  and  pre- 
ferred, the  bank  having  by  authorising  de- 
livery released  their  right  of  security.  Tod  d; 
Son  V.  Merchant  Banking  Coy,  of  London^  Ltd, 
dx.,  1883, 10  R.  1(X)9 ;  20  S.  L.  R.  689.  [Cf.  No. 
96.] 

95.  Moveable  —  Pledge  —  Bond  fldes  — 
Stolen  Bonds— Negotiable  Instrument.— A 
person  holding  negotiable  bonds  in  good  faith 
and  for  value  has  a  title  in  them  good  against 
the  world,  including  an  original  owner  from 
whom  they  had  been  stolen.  A.  stole  Uruguay 
bonds  from  B.,  and  deposited  them  with  C.  in 
security  of  an  advance.  0.  received  them  in 
good  faith,  believing  them  to  be  A.'s  property. 
Sometime  afterwards  A.  wrote  C.  enclosing  a 
cheque  in  payment  of  the  advance,  at  the  same 
time  begging  him  to  return  the  bonds.  C. 
returned  them  at  once,  and  they  fell  into  the 
hands  of  B.,  their  original  owner.  A.'s  cheque 
was  dishonoured,  he  himself  absconded,  and 
0.  demanded  from  B.  either  payment  of  the 
cheque  or  delivery  of  the  bonds.  Held  (!) 
that  O.'s  title  to  the  bonds  was  good ;  (2) 
that  he  had  not  given  up  his  title  by  sending 
them  back  on  receiving  the  cheque ;  (3)  that 
he  was  entitled  to  delivery.  Walker  ds  WaUon 
V.  Sturrocky  1897  (0.  H.),  35  8.  L.  R.  26. 

96.  Moveable  —  Pledge  —  Delivery  to 
Pledgor  for  Limited  Purpose.— A  pledgee 
may  deliver  the  pledge  to  the  pledgor  for  a 
limited  purpose  without  losing  his  security. 
So  where  the  pledge  was  a  bill  of  lading  and 
the  pledgee  delivered  it  to  the  pledgor  in 
order  that  the  latter  might  receive  the  goods, 
sell  them,  and  accoimt  for  the  price,  held  that 
the  pledgee  was  entitled  to  the  sum  brought 
out,  as  against  the  pledgor's  unsecured  credi- 
tors. N,  W,  Bank  v.  Poynter^  Son,  db  Mac- 
donalds,  1895,  A.  C.  1 ;  22  R.  (H.  L.),  1 ;  32 
S.L.R.  245;  2  S.  L.  T.  311. 

97.  Moveable  —  Pledge  —  Documents  of 
Title— Assignation  of  Warehouse-Keeper's 
Certificate— Intimation— Pledge — Factors 
Act,  1889,  sec.  3— Sale  of  Ooods  Act,  1893. 
— ^A.  and  B.  were  creditors  of  C,  who  owned 


a  parcel  of  whisky  warehoused  in  Glasgow. 
A.  arrested  the  whisky  in  the  hands  of  the 
warehouse-keeper,  on  the  dependence  of  an 
action  in  which  he  obtained  decree.  B.  had, 
prior  to  the  date  of  the  arrestment,  obtained 
from  0.,  for  value,  delivery  of  the  warehouse- 
keeper's  certificate,  blank  indorsed.  B.  and 
C.  were  both  Englishmen,  and  transacted  in 
England.  No  intimation  of  this  transaction 
was  made  to  the  warehouse-keeper  prior  to 
the  date  of  the  arrestment.  In  a  competition 
between  A.  and  B.  held  (affirming  judgment 
of  whole  Court)— (1)  that  the  lexrei  giUe  must 
govern ;  (2)  that  the  pledge  of  a  document  of 
title  by  the  owner  of  goods  could  not  in  itself 
create  a  real  right  over  the  goods,  intimation 
being  necessary.  Inglis  v.  Eobertson  d:  BaxteVp 
1897,  24  R.  758  ;  34  S.  L,  R.  577 ;  4  a  L.  T. 
366  ;  1898  (H.  L.),  25  R.  70  ;  35  S.  L.  R.  963. 


98.  Moveable— Pledge— Sale  of  Pledgi 
Porchase  by  Creditor- Actor  in  rem  snam. 
— A  creditor  obtained  a  Sheriff's  warrant  to 
sell  a  policy  of  insurance  which  he  held  in 
pledge,  exposed  it  for  sale  by  auction,  and 
bought  it  himself.  After  several  years  the 
debtor  discovered  that  the  creditor  had  bought 
the  policy,  and  was  held  entitled  to  reduce  the 
sale  and  demand  retrocession,  on  making  pay- 
ment of  the  original  loan  and  the  premiums 
paid  by  the  creditor,  with  interest.  Murray 
V.  Smith,  1899  (0.  H.),  6  S.  L.  T.  367. 

99.  Moveable— Pledge— Specific  Loan- 
General  Balance— Transfer  ez  fiEicie  abso- 
lute.— When  goods  or  documents  of  title  are 
pledged  for  specific  loans  the  pledge  does  not 
cover  subsequent  advances  made  by  the 
pledgee  to  the  pledgor.  The  same  rule 
applies  to  an  ex  facie  absolute  transfer  of 
securities.  {Per  Ld.  Kyllachy.)  Natiorutl 
Bank  V.  Dickie's  Tre.,  1895,  22  R.  740 ;  32 
S.  L,R.  562;  2S.  L.T.321. 

100.  Moveable— Pledge— Stolen  Ooods — 
Goods  obtained  on  Contract  of  **  Sale  and 
Return"— Goods  in  Hands  of  Recognised 
Trader. — An  onerous  pledgee  is  entitled  to 
retain,  as  against  the  seller,  goods  fraudulently 
obtained  by  the  pledgor  on  a  contract  of  sale 
and  return.  Broirni  v.  Ma/rr,  Barclay,  dbCf  1880, 
7  R.  427 ;  17  S.  L.  R.  277. 

101.  Moveable  —  Possession  —  Lease  — 
Security  over  Crop  for  Rent.— A  stipulation 
in  a  lease  that  the  tenant  should  not  in  the 
last  year  of  his  tenancy  remove  the  crop  until 
he  had  paid  or  found  security  for  the  final 
instalment  of  rent  is  an  attempt  by  the  land- 
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lord  to  obtain  a  security  over  moveables  in 
the  possession  of  the  tenant,  and  will  not 
receive  effect  against  the  creditors  of  the 
tenant.  M^Gavin  v.  Sturrod^s  Trudee,  1891, 18 
B.  576 ;  28  S.  L.  R.  414. 

102.  Moveable-- Possession— Policy  of 
Insuzance — Pasrment  of  Premiiims. — Pos- 
session of  a  policy  of  insurance  and  payment 
of  the  premiums  for  its  upkeep,  held  to  confer 
no  preference  on  its  proceeds  when  realised. 
Wyli^i  Exrx.  v.  M*Jannet,  1901,  4  F.  195 ; 
39  S.  L.  K.  179 ;  9  S.  L.  T.  326. 

108.  Moveable— Possession  — Bond  flde 
Sale  by— Conveyance  to  Trustees  retenta 
possessione. — A  person  who  bought  and  took 
delivery  of  six  pictures  hanging  in  a  man's 
house,  held  to  have  a  good  title  to  retain  them 
against  the  antenuptial  marriage-contract  trus- 
tees of  the  seller,  to  whom  they  hitd  been  as- 
signed by  the  marriage-contract^  but  who  had 
never  taken  delivery.  Hewafs  Tnutee  v.  Smithy 
1892, 19  R.  403 ;  29  S.  L.  B.  339. 


104.  Moveable— Possession— Hire  — Op- 
tion to  Purchase— Possession  by  Bank- 
rapt. — ^The  owner  of  a  cab,  who  had  hired  it 
to  a  cab-hirer  with  an  option  to  purchase 
under  conditions,  on  his  afterwards  becoming 
bankrupt,  was  held  entitled  to  resist  the  claim 
of  the  trustee  in  the  sequestration  founded 
on  reputed  ownership,  the  conditions  on  which 
the  option  depended  not  having  been  fulfilled. 
Marston  v.  Ken^s  TrusUe,  1879,  6  R  898. 

105.  Moveable— Possession— Hired  Fur- 
niture—Option to  Purchase— Bankruptcy. 
— A  landlord  advanced  to  his  tenant  a  sum 
of  money  to  be  expended  on  furniture  to  be 
inventoried  as  belonging  to  the  landlord, 
and  for  the  use  of  which  the  tenant  was  to 
pay  a  yearly  rent.  It  was  afterwards  arranged 
that  the  tenant  should  purchase  the  furniture 
in  ten  lots  by  yearly  payments — the  furniture 
rent  being  proportionally  diminished  as  these 
payments  were  made.  After  paying  for  one 
lot  the  tenant  became  bankrupt.  Held  that 
his  trustee  was  only  entitled  to  claim  the  lot 
paid  for  by  the  tenant.  Duncanson  v.  Jefferu^ 
Trustee,  1881,  8  R.  563  ;  18  S.  L.  R.  367. 

106.  Moveable  —  Possession—  Ownership 
— Reputed  Ownership. — Observations  on  the 
doctrine  of  reputed  ownership.  Robertson  v. 
M'Intyrey  1882,  9  R.  772 ;  19  S.  L,  R.  536. 

107.  Moveables  —  Possession  —  Sale  or 
Loan— Mercantile  Law  Amendment  Act, 

VOL.  II. 


1856,  sec.  1. — ^A  granted  to  B.  a  document 
in  the  following  terms:  "I  have  this  day 
sold  B.  69  nets,  buoys  and  fittings  now  lying 
in  store  ...  for  the  sum  of  £100.  The 
said  nets,  buoys  and  materials  to  be  re- 
turned to  me  upon  repayment  of  the  above 
amount."  The  said  articles  remained  in  A. 'a 
store  until  he  had  been  sequestrated,  and  B. 
then  removed  them.  In  an  action  by  the 
trustee  against  B.  for  re-delivery,  held  that 
the  transaction  between  A.  and  B.  was  a  sale 
with  a  right  of  pre-emption,  and  not  a  loan^ 
and  that  the  trustee  was  not  entitled  to  the 
articles.  Allan  db  Coy.'s  Trustee  v.  0mm  d:  Goy,^ 
1883,  10  R.  997  ;  20  S.  L.  R.  677. 

106.  Moveable  —  Possession— Sale— Fur- 
niture —  Poinding   of   the   Ghround.  —  A 

friend  of  a  bankrupt  purchased  his  furniture 
from  the  trustee  in  his  sequestration  and 
allowed  the  bankrupt  to  remove  it  to  a  house 
belonging  to  him,  with  respect  to  which  a 
petition  for  poinding  of  the  ground  had  been 
served  prior  to  the  sequestration.  The  Court 
being  satisfied  that  the  sale  was  bond  fide 
interdicted  the  heritable  creditor  from  attach- 
ing the  furniture.  Thomson  v.  Scovlatj  1882, 
9R.  430;  19S.L.  R.  349. 

109.  Moveable— Possession— Sale — Left 
with  Vendor— Mercantile  Law  Amendment 
Act,  1856,  sec.  1. — A  son-in-law  owed  his 
mother-in-law  money,  and  he  had  creditors 
besides  who  all  agreed  to  accept  8s.  per  £. 
The  mother-in-law  took  her  son-in-law's  furni- 
ture in  part  payment  of  her  composition,  but 
allowed  him  to  have  the  use  of  it.  Subse- 
quently the  son-in-law  was  sequestrated. 
Held  that  his  mother-in-law  was  entitled  to 
delivery  of  the  furniture.  Scott  v.  ScotVs  Trus- 
tee, 1889, 16  R.  504 ;  26  S.  L.  R.  366. 

110.  Sale  or  Security— Sale— Furniture- 
Possession  left  with  Vendor— Mercantile 
Law  Amendment  Act,  1856,  sec.  1.— A. 
executed  a  sale  of  certain  furniture  belonging 
to  him  in  a  house  which  was  occupied  by  him 
to  B.,  by  whom  the  price  was  paid  to  a  private 
trustee  for  behoof  of  A's  creditors.  B.  allowed 
A.  to  retain  possession  of  the  furniture  on  a 
contract  to  repay  the  price  by  annual  instal- 
ments. After  several  instalments  had  been 
paid  A.  became  bankrupt  and  was  seques- 
trated. In  a  competition  between  B.  and 
A.'s  trustee,  held  that  at  the  time  of  the 
sequestration  A.  was  proprietor  of  the  furni- 
ture, and  that  accordingly  his  trustee  was 
entitled  to  it.  M^GauVs  Trs,  v.  Tlwmson,  dkc, 
1883,  10  R.  1064 ;  20  S.  L.  R.  719. 
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111.  SaleorSecnrity— Fnixdtiire— Inten- 
tion— Sale  of  Goods  Act,  1893,  sec.  61.— A. 
having  advanced  money  to  B.  was  anxious  to 
get  security.  B.  had  furniture.  It  was  ex- 
plained to  A.  that  he  could  not  have  a 
security  over  the  furniture  and  leave  pos- 
session with  B.  A  accordingly  bought  the 
furniture  and  hired  it  to  B.  The  Lord 
Ordinary  was  of  opinion  that  the  transaction 
was  genuinely  intended  to  pass  the  property, 
and  preferred  A's  claim  to  that  of  B.'s  trustee 
in  bankruptcy.  Lawrence  v.  Latorenee's  TruB- 
tee;  Lawrence  v.  Sievrtght  <t  MUUr,  1899  (0.  H.), 
6  S.  L.  T.  356. 

112.  Sale  or  Security— Fnixuture— Pos- 
session.— A  deed  of  sale  of  furniture  in  a 
house ;  a  back-letter  declaring  the  transaction 
to  be  one  in  security  of  the  pretended  price ; 
possession  by  the  creditor  as  house-agent  of 
the  borrower  of  the  keys  of  the  house  in 
which  the  furniture  was, — Hdd  that,  on  the 
sequestration  of  the  borrower  his  trustee  was 
entitled  to  delivery  of  the  furniture.  Patti- 
eon's  Trustee  v.  Liston,  1893,  20  R  806;  30 
S.  L.  R.690;  1  S.  L.  T.  56. 

113.  Sale  or  Security— Puniitiire.  —  To 
obtain  a  loan  a  householder  assigned  his 
furniture  to  a  money-lender,  took  a  lease  of 
it,  and  obtained  a  back-letter  which  entitled 
him  to  re-assignment  on  payment  of  the  loan. 
On  a  construction  of  these  documents  hdd 
that  the  contract  was  one  of  sale.  LiddeLVe 
Trustee  v.  Warr  <&  Coy,,  1893,  20  R.  989 ;  30 
S.  L.  K.  900. 

114.  Sale  or  Secnrity— Intention  of  Par- 
ties.— A  transaction  purporting  to  be  a  sale 
held  to  be  a  security  transaction.  Rennet  v. 
Mathieion,  1903,  5  F.  591 ;  40  S.  L.  R  421 ; 
10  S.  L.  T.  765. 

115.  Sale  or  Security— Passing  of  Pro- 
perty-Delivery— Beputed  Ownership.— 

Where  there  has  been  a  bond  fide  sale  of 
property,  retention  of  possession  by  the  seller 
as  tenant  or  as  liferenter  is  consistent  with 
passing  of  the  property ;  and  the  doctrine  of 
reputed  ownership  will  not  deprive  the  true 
owner  of  his  rights.  Orr*8  Trs,  v.  Tullis,  1870, 
8  M.  936.  Robertson  v.  APIntyre,  1882,  9  R. 
772 ;  19  S.  L.  R.  536.  Darling  v.  Wilson's  True- 
tee,  1887,  15  R.  180 ;  25  S.  L.  R.  165.  MitchelVs 
Trs,  V.  Gladstone,  1894,  21  R  586  ;  31  S.  L.  R 
480;  1  S.  L,  T.  543. 

116.  Sale  or  Secnrity— Possession.  — A 

banker  made  an  advance  to  a  cycle-dealer,  and 
by  way  of  security  took  a  receipt  for  six  cycles 
as  sold  to  him.    The  cycles  were  left  in  pos- 


session of  the  dealer.  The  banker  did  not  pre* 
tend  that  the  transaction  was  other  than  one  in 
security.  On  the  sequestration  of  the  dealer, 
held  that  no  effectual  security  had  been  created. 
Jones  de  Coy.'s  Trustee  v.  Allan,  1901,  4  F.  374; 
39  S.  L.  R.  263;  9  S.  L.  T.  349. 

117.  Saleor  Secnrity— Sale  of  Qoo6b  Act, 
1893^  sec.  61  (4). — An  ex  facie  absolute  sale 
of  moveables,  coupled  with  a  back-letter,  by 
which  the  vendee  undertook  to  resell  them 
to  the  vendor  at  the  same  price,  with  other 
circumstances,  held  to  be  a  security  trans- 
action, not  a  sale.  Robertson  v.  HalTs  Trustee, 
1896,24R.120;  34S.L.R.82;  4S.L.T.139. 

118.  Sale  or  Secnrity— Ship— Sale— De- 
liyery- Bankruptcy  of  Shipbuilder— Mer- 
cantile Law  Amendment  Act,  1856,  sec.  1. 
— ^A  person  verbaUy  agreed  to  lend  money  on 
the  security  of  a  ship  in  course  of  construc- 
tion, and  the  owner  in  consideration  of  the 
loan  entered  into  an  unqualified  contract  of 
sale  \idth  him  for  the  amount  of  the  advances. 
The  money  was  paid  before  completion  of  the 
vessel  and  the  seller  was  sequestrated  before 
delivery.  Held  that  in  security  of  his  advances 
and  interest  the  purchaser  was  entitled  to  de- 
livery of  the  ship.  APBain  v.  Wallace  <k  Coy., 
dec,  1881,  6  A.  0.  589 ;  8  R.  (H.  L.)  106;  18 
8.  L.  R.  734. 

119.  Statutory  Security— Assignation  of 
Harbour  Dues — Expenses  of  Management. 

— Held  that  lenders  to  harbour  trustees  on 
the  security  of  an  assignation  (made  with 
statutory  authority)  of  the  harbour  dues,  had 
a  preference  over  these  dues  in  a  question 
with  a  person  who  had  established  a  claim 
against  the  harbour  trustees  for  damages 
caused  by  their  operations  as  such.  Young  v. 
Niih  Commissioners,  1880, 7  R  891 ;  17  8.  L.  R. 
637. 

120.  Statutory  Security— Loan— Har- 
bour—Security  of  Rates— General  Lia- 
bility—Burgh Harbours  (Scotland)  Act, 
1853. — Where  a  burgh  borrows  for  its  harbour, 
giving  a  bond  and  disposition  in  security  in 
terms  of  the  Burgh  Harbours  Act,  1853 
(Sched.  B.),  and  assigning  the  harbour  rates 
in  security,  the  burgh  itself,  and  not  the 
harbour  rates  alone,  is  liable  for  the  debt. 
Burgh  of  Renfrew  v,  Murdoch,  1892,  19  R  822 ; 
29  S.  L.  R.  742. 

121.  Statutory  Secnrity— Mortgage  over 
Harbour  Bates— No  Obligation  to  Repay 
Principal  —  Incorporation  of  Oompaniee 
Cnausea  Act— Oompanies  GlauseB  Act^  1846, 
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«ec.  54. — A  harbour  company  borrowed  money 
by  statutory  authority,  and  issued  to  the 
•creditors  assignments  in  statutory  form  of  the 
harbours  and  other  works,  and  of  the  rates 
and  duties,  but  containing  no  obligation  to 
repay  either  principal  or  interest.  A  subse- 
•quent  statute,  incorporating  the  Companies 
CQauses  Act,  1645^  repeated  the  former  statute 
save  as  to  rights  of  creditors.  Two  of  the 
Assignments  were  called  up,  but  the  company 
refused  to  make  payment.  Held  that  the 
mortgage-holders  were  entitled  to  constitute 
their  debts  under  sec.  54  of  the  Companies 
Oiauses  Act.  HaJdan^s  Trs.  v.  Elgin  and 
Losnemouth  Harbour  Coy,,  1879,  6  R.  987; 
16  S.  L.  R  677. 

122.  Statntory  Secnrity—Seciuity  over 
Rates  and  Duties— Completion  of— Com- 
petition between  Secnrities— Preference.— 
Of  lenders  to  a  statutory  trust  on  the  security 
of  their  rates  some  had  obtained  formal 
assignations  of  the  rates,  some  only  receipts 
which  promised  delivery  of  completed  assig- 
nations. On  the  bankruptcy  of  the  trust, 
held  that  those  creditors  who  had  the  com- 
pleted assignations  had  a  preference  over  the 
rates.  Greenock  Harbour  Trs.,  1888, 15  R.  343; 
25  S.  L.  R.  259. 

123.  Statutory  Security— Security  Sub- 
jects —  Statutory  Assignment  —  Rates  — 
"Works  and  Property  "  of  Public  Trust.— 

'The  Greenock  Harbour  Commissioners  had 
statutory  authority  to  borrow  giving  in 
security  assignments  of  'Hhe  rates,  duties, 
and  other  revenues  of  the  trust  and  the  works 
and  property  of  the  trust."  These  words  are 
quoted  from  the  statutory  form  of  assignation. 
Held  that  lenders  taking  the  statutory  assign- 
ment acquired  no  rights  over  the  property  of 
the  trust;  the  words  ''works  and  property*' 
having  been  inserted,  Ld.  President  Inglis 
thought,  ''just  to  give  a  little  intensity  to 
the  conveyance."  Greenock  Harbour  Trs.,  1888, 
15  R.  343;  25  S.  L.  R.  259. 
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jStatutbs  :— 

BuBGH  PoLiCB  Act  (1892),  65,  71-73. 
Gekbral  Tubnpikb  Act  (1831),  6,  20, 

26, 29,  30,  32, 33,  42,  48-51,  54,  65,  84. 
Lands  Clauses  Aot,  57. 
Local  Govebnicent  Act  (1894),  9. 
Police  and  Ihpbovembnt  Act  (1850), 

70,  75,  77,  78. 
PoucB  AND  Improvement  Act  (1862), 

66,  67,  74,  81,  82,  89,  93-95,  98. 


Roads  and  Bbidgbs  Act  (1878),  18; 

19,  21,  22»  25-29,  34-39,  42^  44-46« 

49,  51,  53-56,  61,  63,  84. 
Roads     and    Bbidoes    in    Pouob 

BUBOHS  Act  (1891),  23,  24. 

Tbamway  Act  (1870),  104-106. 
Actio  populabis,  7,  8,  9. 
Administbation,  18,  19. 
authobitt,  21-25. 
Axjthobities,  Confuct  of,  63. 
Blasting  neab  Road,  26, 50. 
Bbidgb,  4,  27,  28. 
Buildings  neab  Road,  29-33. 
Customs  Dubs,  34. 
Debt,  36-37, 62. 
Debt  Commissi onebs,  38,  39. 
Divebbion  undeb  Statttte,  40. 
Fencing,  3,  41,  42. 
Footway,  60, 68,  70-77, 79-84. 
Fbontageb,  86-88. 

JUBISDIOTION,  63,  108. 

Level  Cbossing,  43,  44. 
Level  of  Stbebt,  66,  67. 
Lighting  of  Roads,  46. 
Lighting  of  Vehicles,  45. 
Line  of  Stbebt,  68,  89. 
Locomotive  Wheeui,  47. 
New  Stbebt,  90,  91. 
Obstbuction,  48. 
Paving  Stbebt,  76, 79,  95. 

POWEB    TO    TAKE    REPAVING    MATBBIAL, 

49-55. 
Pbbscbiptive  Use,  11-17. 
Pbivate  Stbebt,  67,  92,  93-101. 
Pbivatb  OB  Public  Stbeet,  94-97. 
quabbting,  61-65. 
Rbgistbation,  97. 
Repairs,  46,  49-56, 100-102. 
Right  of  Way,  1-17, 58. 
Shutting  Up,  6,  58-60. 
Solum,  3-5, 103. 
Stbay  Animals,  20. 
Stbeet,  65-102. 

Substitute  Road,  2, 10,  40,  69^ 
Subface  Wateb,  64. 
Title  to  Sub,  7-9, 19. 
tolebance,  10. 
Tollhouse,  61. 
Tbamway,  103, 104. 
Tbansfebbncb  of  Authobity,  21-25. 
Upkeep  of  Stbebt,  81-83. 

1.  Ri^t  of  Way— Alternative  Route.— 

Where  the  pablio  had  used  for  thirty  years  a 
substitute  path  for  one  over  which  there  had 
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been  a  right  of  way,  held  that  thej  oould  not 
thereafter  claim  the  original  right  of  way. 
JFinant  y.  Ld.  Tweedmouthy  1888,  16  R.  540; 
85  S.  L.  B.  405. 

2.  Bight  of  Way— Deviatioiui  —  Snbsti- 
tuted  Boad— Acaniesoence  —  PrescriptioiL 
— ^Where  the  public  aoquiesoe  in  a  substituted 
road  and  use  it  in  place  of  one  over  which 
there  is  a  public  right  of  way,  possession  for 
the  f  uU  prescriptive  period,  such  as  would  be 
required  to  found  a  new  right,  is  not  necessary 
in  order  to  found  a  right  to  the  substituted 
road.  Hozier  v,  Hawthomey  <Sx,j  1884,  11  R. 
706 ;  21  S.  L.  R.  631. 

3.  Bight  of  Way-^wner  of  Solum— 
Obligations— Dangeroiui  Place  near— Obli- 
gation on  Owner  to  Fence— Glasgow  Police 
Act,  1866^  sec.  384.— The  Glasgow  Master 
of  Works  held  not  entitled  to  call  on  the 
proprietor  of  lands  bounded  by  the  Clyde 
to  erect  a  fence  between  a  public  right  of  way 
over  the  lands  and  the  river.  Lafig  v.  KerTj 
Anderson  d:  Ooy.,  1878  (EL  L.),  5  R.  65;  15 
S.  Li.  R.  386. 

4.  Bight  of  Way— Owner  of  Solnm— Ob- 
ligations —  Way  over  Private  Bridge  — 
Upkeep  of  Bridge. — Where  an  alleged  right 
of  way  ran  over  a  bridge  across  a  railway, 
held  that  there  was  no  obligation  on  the 
owners  of  the  bridge  to  keep  it  up.  Edinr 
Imrgh  Corpn,  v.  N.  B,  My.  Coy,,  1903  (0.  H.), 
11  S.  L.  T.  218. 

5.  Bight  of  Way  — Owner  of  Solum  — 
Bights — Swing  Gkites. — The  owner  of  lands 
over  which  the  public  exercise  a  right  of  way 
may  erect  swing  gates  which  do  not  impede 
passengers.  Ld,  Donnington  v.  Mair,  1894,  21 
R.  829 ;  31  S.  L.  R  666 ;  1 S.  L.  T.  54.  Suther- 
land V.  Thomson,  1876,  3  R.  485  ;  13  S.  L.  R. 
311. 

6.  Bight  of  Way— Shutting  up— General 
Turnpike  Act,  1831.  —  Held  that  justices 
oould  not  imder  the  78th  section  of  the 
General  Turnpike  Act,  1831,  close  a  right  of 
pathway  which  bad  been  constituted  by  pos- 
session for  forty  years.  Ld,  Blantyre,  d:c, 
V.  Dickson,  d:c.,  1885,  13  R.  116;  23  S.  L.  R. 
85. 

7.  Bight  of  Way— Title  to  Vindicate— 
Actio  popularis. — Held  that  a  public  com- 
pany whose  objects,  inter  alia,  were  the 
preservation  and  defence  of  public  rights  of 
way  were  entitled  to  be  sisted  as  defenders  in 


an  action  by  a  proprietor  to  have  it  declared 
that  his  lands  were  free  of  any  servitude- 
of  right  of  way.  Observed  that  a  judgment^ 
against  the  company  would  be  res  judicata  in 
a  question  with  the  public.  Macfie  v.  SeoUith 
Rights  of  Way  and  Recreation  Society,  Ltd,y 
1884,  11  R.  1094;  21  S.  L.  R.  742. 

8.  Bight  of  Way— Title  to  Vindicate.— 
Held  by  Ld.  Low  that  a  railway  company  hasr 
no  title  to  sue  a  declarator  of  right  of  way  in 
the  public  interest.  Park  Yard  Coy,  v.  N,  B. 
Rly,  Coy,,  1897,  24  R  1148  ;  34  S.  L.  R  857  ? 
5  S.  L,  T.  110. 

9.  Bight  of  Way— Title  to  Vindicate— 
County  Qoundl— Local  Government  Act, 
189^  sec.  42. — The  defender  in  an  action  by 
a  proprietor  to  have  it  declared  that  he  held 
his  property  free  of  an  alleged  right  of  way 
moved  the  Lord  Ordinaiy  to  sist  the  action. 
in  hoc  statu,  on  the  ground  that  he  was  out  of 
funds  to  maintain  the  defence,  and  that  the 
county  council,  in  terms  of  sec.  42  of  the 
Local  Government  Act,  1894,  were  entitled  to* 
an  opportunity  of  intervening  and  vindicating 
the  public  right.  The  Court  granted  the  sist. 
Alston  V.  Ross,  1895,  23  R.  273 ;  33  S.  L.  R^ 

205 ;  3  S.  L.  T.  213. 

10.  Bight  of  Way  —  Tolerance  —  Ascer- 
tained Commencement  of  Boad— fiubstitnte^ 
Boad. — An  ancient  right  of  way  was  shut  up 
along  half  its  length  by  a  cutting  made 
through  it  by  persons  having  statutory 
authority.  A  road  ran  alongside  this  cutting 
and,  for  more  than  forty  years,  the  public^ 
used  the  new  road  in  conjunction  with  what 
was  left  of  the  old  right  of  way  as  a  means  of 
passage.  Li  an  action  of  declarator  of  right 
of  way  along  the  whole  route,  held  that  the 
passage  along  the  new  road  must  be  ascribed 
to  tolerance.  Kinross  C.  C.  v.  ArchibcUdy 
1900  (0.  H.),  7  S.  L.  T.  305.  But  cf.  Cadell  v.. 
Stevenson,  1900  (0.  H.),  8  S.  L.  T.  8. 

11.  Bight  of  Way— Tolerance— Through- 
going  Close  —  Prescriptive  Use  —  Limited 
Use. — Where  the  proprietor  of  the  solum  of  a 
through-going  close  proved  that  the  close  was 
formed  by  a  former  proprietor  for  his  tenants' 
use  on  cultivated  ground,  and  that  although 
the  public  had  used  it  as  a  thoroughfare  for 
forty  years,  they  had  done  so  by  the  tolerance 
of  the  proprietor,  who  often  locked  a  door 
across  the  passage  by  day  and  night,  held  that 
no  right  of  way  had  been  acquired  by  the 
public.  Wallace  v.  Police  Commrs,  of  Dundee^ 
1875,  2  R.  565 ;  12  S.  L.  R.  361. 
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12.  Bight  of  Way  —  Use  >-  Ezdnded  by 
fitatute— Lands  held  for  Statutory  Par- 
poses. — The  publio  cannot  acquire  a  right  of 
-way  over  hinds  held  by  a  body  for  the  pur- 
poBes  of  an  undertaking  authorised  by  statute, 
if  the  right  of  way  will  interfere  with  the 
execution  of  the  purposes  of  the  statute. 
Edinburgh  Magis,  v.  N.  B,  Rly,  Goy.^  1904,  6  F. 
620  ;  41  S.  L.  B.  492 ;  12  S.  L.  T.  20. 

13.  Bight  of  Way  —  Use  —  Evidence.  — 

From  time  immemorial  a  well-defined  track 
had  run  across  the  Glen  of  the  Don  in  Forfar- 
shire, and  it  was  reputed  to  be  a  public  right 
of  way.  The  region  was  thinly  populated, 
and  the  use  of  the  path  was  consequently  in- 
frequent; but  sheep  were  driven  across  it, 
farmers  used  it,  and  a  stray  tourist  going 
from  Braemar  or  Clova  to  Kirriemuir.  Htld 
that  the  evidence  supported  a  declarator  of 
right  of  way.  Macpherson  v.  Scottish  Rights  of 
Way,  dec.  Society,  1888  (H.  L.),  15  11.  68 ;  25 
S.  L.  B.  476. 

14.  Bight  of  Way— Use— Evidence — 
Private  Boad. — In  order  to  assert  a  public 
right  of  way  over  a  road  which  was  private  in 
its  origin,  use  as  of  right  must  be  proved, 
extending  over  forty  years.  Edinburgh  Magis. 
v.  N,  B.  Rly,  Coy,,  1904,  6  F.  620;  40  S.  L.  R 
492 ;  12  S.  L.  T.  20. 

15.  Bi^t  of  Way— Use— Public  Boad 
formerly  shnt  np  by  Boad  Trustees— Pos- 
sessory Judgment  —  Cross  Petitions  for 
Interdict  before  Sheriff.  —  District  road 
trustees  shut  up  a  public  road  in  1815,  but 
the  public  thereafter  continued  to  use  it  by 
breaking  through  the  fences  and  plantations 
erected  by  the  proprietor  of  the  solum.  Cross 
petitions  for  interdict  were  presented  by  the 
proprietor  and  certain  members  of  the  public 
in  the  Sheriff  Court — the  latter  challenging 
the  action  of  the  road  trustees  in  1815.  Held 
that  the  public  were  not  entitled  to  a  posses- 
aory  judgment,  as  the  seven  years'  possession 
prior  to  the  petition  proved  by  them  was 
illegal.  M'Kerron,  dx,  v.  Gordon,  1876,  3  B. 
429 ;  13  S.  L.  B.  279. 

16.  Bight  of  Way— Use— Evidence— Pre- 
scription— Presumption- Onus  probandL— 

For  over  thirty-seven  years  from  1846  the 
public  were  excluded  from  the  use  of  a  road. 
In  an  action  raised  at  the  end  of  that  time  to 
have  it  declared  that  the  road  was  a  public 
right  of  way,  it  was  proved  that  from  1820  to 
1846  the  road  was  used  by  the  public  con- 
tinuously and  as  matter  of  right,  but  for  the 


period  before  1820  the  evidence  was  conflict* 
ing.  Held  that  the  evidence  of  public  use 
prior  to  that  year  was  not  sufficient  to  over- 
come the  presumption  against  the  publio 
arising  from  the  fact  of  exclusion  for  thirty- 
seven  years.  Mann  v.  Brodie,  dsc,  1885,  10 
A.  0.  378 ;  12  B.  (H.  L.)  52  ;  22  S.  L.  B.  730. 

17.  Bight  of  Way— Use— Erecting  Seats 
— Scopeof  Duty  of  Parish  OonnciL— A  parish 
council  may  erect  seats  upon  land  irrevocably 
dedicated  to  the  public  use.  Milne  v.  In- 
veresk  Parish  Council,  1899,  2  F.  283 ;  37 
S.  L.  B.  210 ;  7  S.  L.  T.  285. 

18.  Administration— Beads  and  Bridges 
Act,  1878,  sec.  93 — Expenses  of  Arbitration 
under  Act  and  of  Baising  Loans.— (1)  Ex- 
penses incurred  by  road  trustees  in  arbitra- 
tions to  determine  the  values  of  two  bridges 
and  the  pontages  leviable  thereat,  which 
vested  in  them  under  the  93rd  section  of  the 
Boads  and  Bridges  Act,  1878  (41  &  42  Vict, 
c.  51),  and  in  raising  loans  to  pay  these  values 
to  the  proprietors,  fall  to  be  laid — along  with 
the  values  themselves,  and  as  incidental  there- 
to—equally upon  the  general  road  debt  and 
the  bridge  revenues  ;  (2)  the  cost  of  unsuccess- 
fully appealing  against  the  valuation  of  the 
bridges,  as  entered  in  the  valuation  roll,  is 
chargeable  against  the  bridge  revenues  only ; 
(.3)  no  part  of  the  salaries  of  the  road  trust 
officials  should,  in  the  absence  of  evidence  of 
an  increase  in  the  working  expenses  due  to 
the  vesting  of  the  bridges  in  the  trustees,  be 
allocated  on  the  bridge  revenues ;  (4)  one 
account  only  should  be  kept  for  both  bridges, 
that  the  debt  may  be  extinguished  and  both 
bridges  freed  from  toll  at  the  same  time ;  and 
(5)  in  the  event  of  either  of  the  old  bridges 
becoming  insecure  and  necessitating  rebuild- 
ing, the  pontages  should  be  leviable  at  the 
new  bridge  so  built,  just  as  at  the  old  bridge. 
Dumbartonshire  County  Road  Trs.  v.  Orr  Ewing 
db  Coy,,  diC,  1886,  13  R  472 ;  23  S.  L.  B.  328. 

19.  Administration— Title  of  Batepayer 
to  Interfere— Boads  and  Bridges  (Scotland) 
Act,  1878  (41  A;  42  Vict.  c.  51),  sees.  27,  32, 
123.— The  road  trustees  of  Eskdale  district 
of  Dumfriesshire,  acting  under  the  Boads  and 
Bridges  (Scotland)  Act,  1878,  proceeded  to 
remove  a  statue,  which  had  been  raised  by 
public  subscription  in  1842,  from  its  site  in 
the  market-place  of  Langholm  to  a  new  site 
on  which  they  had  got  leave  to  place  it. 
The  Court  refused  to  grant  to  ratepayers  and 
residenters  in  the  town,  and  to  subscribers 
to  the  monument  erection   fund,  interdict 
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against  the  proceedings,  holding  that  they 
had  no  title  to  sue,  and  that  under  the  27th 
section  of  the  Act  of  1878  the  oomplainers 
should  have  sought  redress  by  appeal  to  the 
Oountj  Road  Board.  Robertson  v.  The  Trustees 
for  the  Eskdale  District  of  Dumfries  County 
Boads  (O.  H.),  1886,  24  S.  L.  R.  24. 

SK).  Animalii  found  astray  on  Pablic 
Boad — Negligence —"  Permit "  — General 
Tnnipike  Act,  1831,  sec.  103— Roads  a 
Bridgee  Act,  1878,  sec.  12a— A  penalty  is 
imposed  by  sec.  123  of  the  Boads  and  Bridges 
Act,  1878,  on  the  owners  of  domestic  beasts 
for  '*  permitting "  them  to  remain,  or  where 
the  animals  are  found  '^  straying,"  on  turn- 
pike roads.  Primd  facie  the  owner  of  cattle 
found  astray  on  a  public  road  is  liable,  but  he 
may  excuse  himself  by  showing  (1)  that  he 
did  not  ''permit"  them  to  remain,  or  (2) 
that  they  had  gone  astray  through  no  negli- 
gence on  his  part.  Underwood  y.  Henderson, 
1898  (J.),  2  A.  596;  1  F.  9;  36  S.  L.  B.  58; 
6  S.  L.  T.  182. 

21.  Authority  —  Transference  •—  Roads 
and  Bridges  Act,  1878,  see.  2I2.'-Held  that 
under  sec.  32  of  the  above  Act  the  county 
road  trustees  have  not  the  statutory  powers 
and  duties  of  the  trustees  from  whom  the 
road  is  transferred.  Lanarkshire  (Lower  Ward) 
Rood  Tr^.  V.  KelvinMe  Estate  Trs.,  1886,  14  B. 
(H.  L.)18;  24S.  L.R50. 

22.  Anthoiity— Transference— Original 
Tnutees— Liability— Iffaintenance— Boads 
and  Bridgee  Act,  1878  — Bead  "within 
each  Gonnty." — Held  that  county  road  trus- 
tees who  prior  to  the  passing  of  the  above 
Act  had  maintained  a  portion  of  a  road  form- 
ing part  of  their  road  system,  but  which  lay 
within  another  county  which  had  not  adopted 
the  Act,  were  entitled  to  apply  the  rates 
raised  within  their  county  towards  its  main- 
tenance. Sutherlandshire  Road  Trs,  v.  Lawson, 
1886,  12  B.  818 ;  22  S.  L.  B.  533. 

28.  Authority  —  Transference  of  Boads 
fh>m  Connty  Conncil  to  Burgh  Com- 
missioners—Roads and  Streets  in  Police 
Burghs  (Scotland)  Act,  1891,  sees.  2,  6.— 
The  compensation  payable  in  respect  of  the 
roads  within  a  burgh  being  taken  over  by  the 
Burgh  Commissioners  from  the  County  Council 
was  fixed  by  the  Sherifif  in  terms  of  the  Act. 
Thereafter,  on  the  road  accounts  for  the 
county  being  made  up,  it  was  discovered  that 
in  the  year  prior  to  the  roads  being  taken 
over  there  had  been  a  deficit  in  their  working 


of  £56.  Prior  to  the  passing  of  the  above 
Act  this  would  have  been  recovered  by  the 
County  Council  by  assessment  on  the  rate- 
payers of  the  burgh,  but  the  Act  deprived 
the  County  Council  of  the  power  of  levying 
assessment  within  the  burgh.  The  County 
Council  raised  an  action  against  the  Burgh 
Commissioners  for  this  sum.  Held  that  th» 
action  was  irrelevant,  as  the  compensation 
fixed  by  the  Sheriff  covered  the  claim. 
Lasswade  District  Committee  v.  Penicuik  Burgh 
Commrs.,  1894  (0.  H.),  2  S.  L.  T.  374. 

24.  Authority  —  Transference  to  Police 
Oommissioners^Road  and  Streets  in  Police 
BvxghB  (Scotland)  Act,  1891— Disimte  as  to 
whether  a  Bridge  within  or  without  a 
Burgh—Competency  of  Declarator  in  Court 
of  Session. — Sec.  2  of  the  above  Act  deals 
with  the  transference  to  the  Police  Commis- 
sioners of  the  roads  and  streets  within  burghs, 
and  makes  the  decision  of  the  Sheriff  final  as 
to  the  terms  on  which  the  transference  is  ta 
take  place.  The  section  says  nothing  as  to 
the  determination  of  what  roads  and  streets 
are  within  a  burgh,  and  a  question  as  to  this 
may  be  competently  settled  by  declarator. 
Fife  County  Council  v.  Leven  Police  Commis- 
sioners, 1894  (O.  H),  2  S.  L.  T.  324. 

25.  Authority  —  Transference  —  Tolls- 
Roads  and  Bridges  Act,  1878.— The  Boads 
and  Bridges  Act,  1878,  was  adopted  in  Mid- 
lothian in  1882.  Held  that  the  existing  road 
trustees  were  bound  to  continue  levying  the 
tolls,  &c.,  until  the  trustees  under  the  1878 
Act  had  been  duly  constituted.  Commissioners 
of  Suppljt/  of  Midlothian  v.  Turnpike  Road  Trs, 
of  Midlothian,  1882, 9  R  1134  ;  19  S.  L.  R  831. 

26.  Blasting  near  Bead  —  Boads  and 
Bridges  Act,  1878,  sec.  123— General  Turn- 
pike Act,  1831,  sec.  96.— Setting  fire  to  a 
fuse  to  explode  a  blasting  charge  is  not  an 
offence  within  the  meaning  of  the  above 
Acts.  Murray  v.  Keith,  1894  (J.),  22  B.  16 ; 
32  S.  L.  B.  70 ;  2  S.  L.  T.  328. 

27.  Bridge  —  Maintenance  —  Boads  and 
Bridges  Act,  1878,  sees.  37,  88,— Held  that 
the  88th  section  of  the  Boads  and  Bridges 
Act,  1878,  was  applicable  to  bridges  partly  in 
one  county  and  partly  in  another.  Magistrdtee 
of  Gkugow  V.  Hillhead  Police  Commrs.,  1886,  13 
R  (H.  L.)  110 ;  23  S.  L.  B.  620. 

28.  Bridge— Partly  in  Burgh  and  partly 
in  County  —  Liability  for  Maintenance — 
Bight  of  Management— Boads  and  Bridges 
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Act^  1878. — A  bridge  situated  partly  in  a 
ooanty  and  partly  in  a  burgh  accommodated 
traffio  from  another  county  and  another  burgh. 
Held  that  the  Secretary  of  State  had  power 
to  determine  that  the  bridge  should  be 
deemed  to  belong  in  common  to  the  two 
counties  and  two  burghs,  and  to  apportion 
among  them  the  expense  of  its  maintenance. 
Held  that  the  two  districts  within  which  the 
bridge  was  not  locally  situated  were  entitled 
to  be  represented  in  its  management.  Lower 
Ward  of  Lanarkshdre  Road  Tn,  v,  MagistraUs  of 
Glasgow,  1887, 14  R.  890 ;  24  S.  L.  B.  636. 

29.  Buildings  near— New  Honse  on  Old 
Site— Tnmpike  Boads  Act,  1831,  sec.  91 
— Boads  and  Bridges  Act,  1878,  Sched.  G. 

— The  Turnpike  Boads  Act,  1831,  sec.  91,  pro- 
hibits the  erection  of  buildings  within  25  feet 
from  the  centre  of  the  road.  Section  held  not 
to  apply  to  the  erection  of  a  new  building 
on  an  old  site.  Macdonald  ▼.  Fort-WUliam 
Cammre.,  1895,  22  B  551 ;  32  S.  L.  B.  378  ;  2 
S.  L.  T.  665. 

30.  Buildings  near  —  General  Tompike 
Act,  1831  —  Aberdeen  Corporation  Act, 
1891.  —  The  Turnpike  Act  forbids  the  erec- 
tion of  buildings  within  25  feet  of  the  centre 
line  of  a  turnpike  road.  The  Aberdeen  Muni- 
cipal Act,  1871,  forbids  the  erection  of  build- 
ings within  18  feet  from  the  centre  line  of 
streets  within  the  municipality.  A  turnpike 
road  having  been  taken  over  by  the  municipal 
authorities  of  Aberdeen  under  the  Aberdeen 
Corporation  Act,  1891 — held,  on  a  construction 
of  the  statutes,  that  the  provision  of  the 
Turnpike  Act  was  not  repealed,  and  that 
buildings  must  be  set  back  26  feet  from  the 
centre  of  what  had,  prior  to  1891,  been  a  turn- 
pike road,  but  had  since  become  a  street. 
Russell  V.  Aberdeen  Tovm  Council,  1899,  1  F. 
792 ;  36  a  L.  R  510. 

31.  "Buildings,"  what  are  — Parapet 
Wall  and  Iron  Bailing.— £re/(2  that  a  pro- 
hibition in  a  Local  Road  Act  against  the 
erection  of  "all  houses,  and  every  other 
building  whatever "  within  thirty  feet  of  the 
centre  of  a  road,  did  not  apply  to  a  parapet 
wall  one  foot  in  height,  surmounted  by  an 
iron  railing  five  feet  three  inches  in  height. 
Partick  Police  Gommrs,  v.  GreaJt  Western  Steam 
Laundry  Ckyy.,  1886,  13  B.  500 ;  23  S.  L.  R.  318. 

32.  Buildings  nearBoad— Turnpike  Boads 
(Scotland)  Act^  1831— Height.— i^«/<2  that 
the  corporation  of  a  burgh  which  had  adopted 
the  General  Turnpike  Act,  1831,  was  entitled 


to  restrain  a  proprietor  of  vacant  lands  from 
erecting  buildings  of  more  than  seven  feet 
high  within  twenty-five  feet  of  the  centre  of 
a  street.  Sehuhe  v.  Oalashiels  Magis,  [1895], 
A.  C.  666  ;  22  B.  (H.  L.)  70;  33  S.  L,  B.  94. 

33.  Building  near  Turnpike— Turnpike 
Boads  (Scotland)  Act,  1831,  sec.  90— Build- 
ing on  Old  Site— ''Building"— Parapet- 
One  may  repair  an  ancient  building  whose 
front  stands  within  twenty-five  feet  of  the 
centre  of  a  turnpike  road  (Bruce  v.  Whyte,  2  F. 
823  ;  37  S.  L,  B.  614 ;  7  S.  L.  T.  437) ;  but  one 
may  not  demolish  it  and  erect  a  new  building 
on  the  old  site  without  the  consent  of  the  road 
authorities.  WhyU  v.  Glass,  1900,  3  F.  291 ;  38 
S.  L.  R.  214  ;  8  S.  L.  T.  336.  Of.  Partick  Police 
Commrs.  v.  Great  Western  Steam  Laundry  Coy., 
1886,  13  R.  500 ;  23  S.  L.  R.  318.  (Here,  on  the 
construction  of  a  Local  Act,  it  was  held  that 
'^  building  "  did  not  include  a  parapet  wall) 


34.  Causeway  Mail— Boads  and 
(Scotland)  Act,  1878,  sees.  3,  33.— Causeway 
mail,  which  is  abolished  by  the  Boads  and 
Bridges  Act,  1878,  sec.  33,  includes  charges 
made  in  respect  of  the  use  of  or  passage  over 
streets  within  burgh,  and  petty  customs  so 
far  as  they  are  exacted  for  goods  and  animals 
passing  or  being  carried  through  the  burgh 
(sec.  3).  An  ancient  royal  burgh  was  ex- 
tended Under  the  General  Police  Act,  1862, 
sec.  13.  The  magistrates  had  power  to  levy 
customs  on  animals,  &c.,  brought  into  the 
ancient  royal  burgh.  Held  that  they  had  no 
power  to  exact  customs  on  animals  passing 
through  the  royal  burgh  to  auction  markets 
outside  the  boimdaries  of  the  ancient  burgh, 
but  within  the  burgh  as  extended,  as  such 
charges  fell  within  the  definition  of  causeway 
mail,  which  was  abolished.  Graham  v.  Magis* 
trates  of  Perth,  1896,  23  B.  602;  33  S.  L.  B. 
467 ;  3  S.  L.  T.  313. 

35.  Debt  —  Allocation  of— Boads  and 
Bridges  Act,  1878,  sec.  89.— The  roads  under 
a  road  trust  existing  prior  to  the  passing  oE 
the  above  Act  were  situated  in  the  counties 
of  A,  B,  and  C,  some  portions  of  the  road  in 
the  last  mentioned  county  being  within  the 
bounds  of  the  city  of  G.  The  Act  was  adopted 
by  the  county  of  A  before  it  had  been  adopted 
in  B  or  had  come  into  operation  in  C  under 
sec.  89.  One  of  the  debt  commissioners 
appointed  under  the  statute  allocated  a  cer- 
tain portion  of  the  debt  due  by  the  former 
trust  on  the  county  of  0  including  G,  another 
portion  on  B  and  the  remainder  on  A,  leaving 
the  ultimate  allocation  as  between  G  and  C 
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to  be  effected  by  sec.  89,  subseo.  1.  Held  that 
the  allocation  was  unobjectionable.  Dalgetys 
y.  Magistrates  of  OlasgoWy  1884,  12  B.  19;  22 
S.  L.  B.  15. 

86.  Debt— Sale  of— Boads  and  Bridges 
(Scotlaad)  Act,  1878  — Funds  held  for 
Special  Pnrposes. — CircuTnstances  in  which 
the  rights  of  private  creditors  to  funds  set 
apart  by  road  trustees  for  special  purposes 
were  considered  after  the  trust  had  been 
taken  over  in  terms  of  the  Boads  and  Bridges 
(Scotland)  Act,  1878.  Grahame  v.  Magistrates 
of  Glasgow,  1895,  23  B.  358 ;  33  S.  L.  B.  252 ; 
3  S.  L.  T.  227. 

37.  Debt— Valuation  of— Interest— Beads 
and  Bridges  Act,  1878  (41  &  42  Vict.  c.  51), 
sees.  65,  6S.—Held  {diss.  Ld.  Shand)  that  it 
was  competent  for  a  debt  commissioner 
valuing  road  debts  in  1886  to  value  them  as 
at  Whitsunday,  1882  (when  the  books  of  the 
Boad  Trust  were  balanced),  though  the  result 
was  that  the  interest  payable  to  creditors,  as 
from  1882,  was  reduced  from  5  per  cent,  to 
the  statutory  4  per  cent.  Graham  v.  County 
Road  Trustees  of  Lafiark,  1886,  13  B.  1029. 

88.  Debt  Commissioner— Duties— Boads 
and  Bridges  Act,  1878,  sec.  65. — Observations 
as  to  the  duties  of  a  debt  commissioner  ap- 
pointed under  sec.  65  of  the  above  Act.  Duke 
of  Hamilton^  dec.  v.  Lanarkshire  and  Linlithgow- 
shire Road  Trs.,  1885,  12  B.  1249;  22  S.  L.  R 
824. 

39.  Debt  Commissioner— Duties— Valua- 
tion of  Boad  Debt— Boads  and  Bridges  Act, 
1878,  sec.  65. — A  debt  commissioner  in  valu- 
ing a  road  debt  under  sec.  65  of  the  above 
Act,  is  not  entitled  to  take  into  consideration 
the  effect  of  the  Act  in  increasing  the  number 
of  debtors,  but  must  value  the  debt  at  the 
date  the  Act  came  into  operation.  Lanark- 
shire and  Linlithgowshire  Road  Trs.  v.  Lady 
Torphichen's  Trs.,  1885, 12  R  1252. 

40.  Diversion  of  Boad  under  Special  Act 
— Injury  to — Access — Substitute  Boad— 
City  of  Glasgow  Union  Bailway  Act,  1873, 
sec.  12  — Bailway  Clauses  Consolidation 
(Scotland)  Act,  1845,  sees.  6,  16,  46,  49.— 
Where  a  railway  company  under  powers  in  a 
special  Act  diverted  a  portion  of  public  road  so 
as  altogether  to  deprive  a  proprietor  of  access 
to  the  public  road,  held  that  they  were  bound  to 
give  him  a  substitute  road  equally  convenient. 
Hay  V.  City  of  Glasgow  Union  Rly.  Coy.,  1874, 
IB.  1191;  11  S.  L.  B.  700. 


41.  Fence— Barbed  Wire.'-Held  that  a 
proprietor  is  not  entitled  to  erect  a  barbed 
wire  fence  along  a  public  road  if  it  will  be 
dangerous  to  persons  or  bestial  passing  along 
the  road.  Elgin  County  Road  Trs.  v.  Innes, 
1886,  14  R  48  ;  24  S.  L.  B.  35. 

42.  Fence— Duty  to— Dangerous  Places — 
Local  Authority  in  Burgh— Turnpike  Act^ 
1831— Boads  and  Bridges  Act,  1878— Glas- 
gow Police  Act,  lSS6.—Held  that,  notwith- 
standing the  provisions  of  sec.  384  of  the 
Glasgow  Police  Act,  1866,  the  duty  of  fencing 
dangerous  places  imposed  upon  road  trustees 
under  the  Turnpike  Act,  1831,  was  incumbent 
upon  the  local  authority  of  the  burgh  in  so 
far  as  the  road  lay  within  the  burgh.  John^ 
stone,  dec.  v.  Magistrates  of  Glasgow ,  1885,  12 
R  596 ;  22  S.  L.  B.  387. 

43.  Level  Crossing— Order  to  Bemove. — 

Boad  authorities  in  1841  granted  a  proprietor 
permission  to  form  a  railway  crossing  over 
their  road.  The  level  crossing  was  made  and 
used.  Held  that  the  road  authorities  were 
not  entitled  peremptorily  to  order  it  to  be 
disused  or  to  attach  unreasonable  condi- 
tions to  its  use.  Lanarkshire  {Middle  Ward) 
Road  Trs.  v.  Lord  BeUiaven's  Trs.,  1891,  18  R 
949 ;  28  a  L.  B.  728. 


44.  Level  Crossing— Payment  for 
lege— "Toll"— Boads  and  Bridges  Act,  1878, 
sec.  33. — Held  that  an  annual  payment  agreed 
to  be  given  by  a  coal  company  to  road  trustees 
for  the  privilege  of  laying  rails  across  a  turn- 
pike road  before  the  passing  of  the  above  Act 
was  not  a  '*  toll "  within  the  meaning  of  sec. 
33  of  the  Act.  Fifeshire  Road  Trs.  v.  Cowden- 
beath Coal  Coy.,  1883,  11  B.  18;  21  S.  L.  B. 
15. 

45.  Lighting  of  Vehicles— Boads  and 
Bridges  Act,  1878,  sec.  104.— Boad  trustees 
were  empowered  by  the  above  section  "to 
make,  with  respect  to  all  or  any  highway 
within  their  jurisdiction  .  .  .  bye-laws  .  .  . 
for  the  general  regulation  of  traffic  on  high- 
ways." Held  that  it  was  within  the  powers 
of  a  County  Council  to  pass  a  bye-law  obliging 
the  drivers  of  vehicles  to  exhibit  a  light 
on  their  machines  after  dark.  Auld  v.  Barr, 
1897  (J.),  2  A.  363 ;  25  B.  13 ;  35  S.  L.  R  34 ; 
5  S.  L.  T.  152. 

46.  Lighting— Boads  and  Bridges  Act, 
1878,  sec.  119. — Money  raised  by  assessment 
for  maintaining  and  repairing  roads  cannot 
be  applied  for  the  purpose  of  lighting  tHem. 
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Lanarkshire  {Lower  Ward)  Road  Trs.  v.  Kelvin- 
Me  Estate  Trs,,  1886,  14  R  (H.  L.)  18;  24 
43.  L.  R  50. 

47.  LocomotiYe— Spikes  in  Wheels— Loco- 
motiYe  Amendment  (Scotland)  Act,  1878, 
sec.  3  (4). — It  is  not  permissible  to  use  spikes 
in  the  wheel-soles  of  locomotives  nor  in  the 
diagonal  cross-bars  across  the  soles.  Milne  d: 
Coy.  V.  MacUnnan,  1902  (J.),  4  F.  79;  39 
S.  L.  R  641 ;  10  S.  L.  T.  93. 

48.  Obstruction— Qeneral  Turnpike  Act, 
1831— Complaint— Specification.— A  com- 
plaint under  the  General  Turnpike  Act,  1831, 
•charged  the  accused  with  **  laying  a  large 
•quantity  of  thorns  or  rubbish  or  other  matter 
•or  thing  "  on  the  highway,  but  did  not  specify 
that  the  deposit  had  caused  an  obstruction, 
or  that  they  had  been  laid  on  in  contraven- 
tion of  the  Act.  The  accused  having  been 
<x>nvicted  of  the  ''contravention  charged" 
the  Court  qwished  the  conviction.  Elliot  v. 
M*Dougall,  1899  (J.),  1  F.  64 ;  36  S.  L.  R  493. 

49.  Power  to  Search  for,  &c..  Materials 
— Power  to  set  up  Machinery— General 
Turnpike  Act^  1831,  sec.  80— Boads  and 
Bridges  (Scotland)  Act,  1878,  Sched.  A.— 
The  power  given  to  road  trustees  by  the 
Oeneral  Turnpike  Act,  1831,  to  search  for, 
<dig,  and  carry  away  materials  for  making  or 
repairing  roads  out  of  the  enclosed  land  of  a 
proprietor,  does  not  authorise  them  to  set  up 
on  the  ground  crushing  machinery.  Hender^ 
Eton's  Trs,  v.  Dunfermline  D.  C,  1896,  23  R. 
727 ;  33  S.  L.  R  569  ;  3  S.  L.  T.  10. 

50.  Power  to  take  Material  for  Boads— 
Blasting— Notice— Decree — Specification- 
Turnpike  Act,  1831,  sec.  80. — Defenders,  as 
road  trustees,  served  on  pursuer  a  notice 
of  their  intention  to  search  for,  &c.,  material 
for  repairing  roads  in  his  enclosed  lands.  TJie 
Sheriff  found  that  they  were  entitled  to 
search  for  material  up  to  a  limit  of  fifty  yards, 
with  power  to  blast  at  convenient  times.  The 
pursuer  brought  an  action  of  reduction  of  the 
notice  and  Sherifi^s  decree,  on  the  ground  that 
the  spot  was  not  sufficiently  identified,  nor 
the  amount  of  stufif  to  be  carried  away  de- 
•fined,  nor  was  blasting  peimissible  under  the 
Turnpike  Act,  1831,  sec.  80.  The  Court 
4utoihsi€d  the  defenders.  Whiiaon  v.  Blair- 
£Owrie  D.  C,  1897,  24  R.  519 ;  34  S.  L.  R 
^6 ;  4  S.  L.  T.  307. 

51.  Power  to  take  Bepairing  Material— 
^)nany — Boads  and  Bridges  Act^  1878,  sec. 


123— Turnpike  Act,  1831,  sec.  80.— In  exer- 
cising their  statutory  rights  to  take  minerals 
for  the  repair  of  roads,  the  road  trustees 
must  act  reasonably  with  regard  to  the  in- 
terests of  the  proprietor  of  the  lands  from 
which  the  mineral  is  taken.  During  seventy 
years,  materials  for  the  repair  of  a  road  were 
obtained  by  the  road  trustees  from  a  quarry 
within  the  policies  of  Fordel  House.  The 
face  of  the  quarry  ran  north  and  south 
parallel  to  the  road.  Within  the  policies  and 
parallel  to  the  quarry's  east  face  ran  an 
ornamental  road.  The  road  authorities  pro- 
posed to  push  back  the  east  face  of  the  quarry . 
so  as  to  destroy  the  ornamental  road.  Inter- 
dict granted  against  their  extending  their 
workings  to  the  east.  Henderson's  Trs,  v. 
Dunfermline  D.  C,  1899,  2  F.  164;  37  S.  L.  R 
119;  7  8.  L.  T.242. 

52.  Power  to  take  Materials  for  Bepair 
— Land — Enclosed  Land.— A  bed  of  shingle 
was  bounded  on  the  one  side  by  the  high- 
water  mark  of  a  salmon  river,  and  on  the 
other  by  a  field,  which,  in  turn,  was  enclosed 
by  the  river  and  a  fence.  Held  that  a  County 
Council  could  not  enter  upon  the  lands  and 
take  the  shingle  for  the  repair  of  roads,  the 
Court  being  of  opinion  (1)  that  the  land  was 
enclosed;  (2)  that  the  shingle  was  neces- 
sary to  the  salmon  fishers.  Grahams  v. 
Kincardine  C.  C,  1900,  2  F.  671  ;  37  S.  L.  R 
479. 

53.  Power  to  take  Material  for  Bepair 
—Extraordinary  Expenses — Certificate  of 
Surveyor— Beduction  of  Sheriff's  Decree 
—Competency— Boads  and  Bridges  (Scot- 
land) Act,  1878,  sec.  51.— '' Extraordinary 
expenses"  for  the  upkeep  of  a  road  may  be 
recovered  from  persons  whose  excessive  trafiic 
upon  it  has  caused  the  necessity  of  more  than 
the  average  cost  of  upkeep,  by  a  decree  of 
the  Sheriff,  following  upon  a  certificate  of  the 
local  road  surveyor.  (Roads  and  Bridges  Act, 
1878,  sec.  51.)  It  is  provided  that  the  Sheriff's 
decision  shall  be  final.  Held  that,  apart  from 
averments  of  fraud,  the  Sheriff's  decree  is  not 
subject  to  review  by  way  of  reduction.  Milne 
d;  Coy.  V.  Aberdeen  G,  G,,  1899,  37  S.  L.  R  171 ; 
7  S.  L.  T.  259. 

54.  Power  to  take  Material  for  Boads — 
Beds  of  Biyers- General  Turnpike  Act, 
1831,  sec.  80  — Boads  and  Bridges  Act, 
1878. — Held  that  under  sec.  80  of  the  General 
Turnpike  Act,  1831,  the  road  trustees  have 
power  to  take  materials  for  making  and  re- 
pairing roads  from  the  beds  of  rivers,  and  that 
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the  limitation  of  the  power  to  materials  not 
required  for  the  private  use  of  the  owner  or 
occupier  applies,  whether  or  not  the  trustees 
had  been  in  the  habit  of  taking  such  materials. 
LydVs  Tn.  v.  Farfanhire  Road  Trs,,  1882,  9 
R  792 ;  19  S.  L.  R.  669. 

65.  Power  to  take  Repairing  Materials 
—Quarry— "Policy"— Boads  and  Bridges 
Act,  1878,  sec.  123— Turnpike  Act,  1831, 
sec.  80. — ^Whenever  a  road  authority  has  once 
got  lawful  possession  of  a  quarry,  even  within 
the  policies  of  an  estate,  they  are  entitled  to 
go  on  working  as  long  as  there  is  stone  to  be 
got.  Henderson's  Trs.  v.  Fife  C.  C,  1899  (O.  H), 
6  S.  L.  T.  332. 

66.  Repairs— ExcessiYe  Traffic— Liability 
of  Road  Trustees  of  another  Oounty— 
Roads  and  Bridges  Act^  1878,  sees.  3,  57. 
— Held  that  the  road  trustees  of  one  county 
were  not  liable  to  the  road  trustees  of  another 
county  under  sec.  67  of  the  above  Act  for 
extraordinary  expense  occasioned  by  excessive 
traffic  Forfarshire  Road  Trs,  v.  Perthshire  Road 
Trs.,  1884, 11  R  1070;  21  S.  L.  R.  730. 

57.  "Road"— Lands  Clauses  Act— Com- 
pulsory Powers— Notice  to  Treat— Effect 
of  Notice— Lands  Clauses  Act^  sec.  46.— 

Held  that  the  courtyard  of  premises,  although 
used  by  the  owner  of  the  premises  and  by  one 
of  his  neighbours  as  an  access  to  their  build- 
ings, was  not  a  "  road  "  in  the  sense  of  sec.  46 
of  the  Lands  Clauses  Act,  1845.  Caledonian 
Rly.  Coy.  v.  Turcan,  1898  (H.  L.),  25  R.  7 ;  35 
S.  L.  R  404. 

58.  Shutting  Up— Effect— Right  of  Way. 
— Where  a  public  road  is  shut  up  by  the  local 
authority  the  surface  reverts  to  the  proprietor 
of  the  solum  free  of  any  right  of  way.  Winans 
V.  L(yrd  Tweedmoidh,  1888, 15  R.  640 ;  25  S.  L.  R. 
405. 

59.  Shutting  Up— Substitute— Omission 
from  List  of  Roads. — Road  trustees  built  a 
substitute  road  for  an  ancient  road,  but  did 
not  shut  up  the  latter:  but  they  ceased  to 
maintain  it,  and  omitted  it  from  their  list  of 
roads  made  up  under  the  Roads  and  Bridges 
Act,  1878,  sec.  41.  Held  that  the  road  re- 
mained vested  in  the  road  authorities.  Lang 
V.  Morton,  1893,  20  R.  345 ;  30  S.  L.  R.  395. 

60.  Shutting  Up— Statute  Labour  Road 
—Footpath— Servitude— Effect  of  Closing 
under  Statutory  Authority— Act  47  Oeo. 
m.   c.   45. — ^When  a  road  is  shut  up  as  a 


superfluous  road  by  the  trustees  entrusted 
with  jurisdiction  to  do  so,  it  is  shut  up  for 
every  purpose  and  cannot  continue  to  exist 
as  a  right  of  way  for  foot-passengers.  A  road 
was  closed  by  order  of  the  road  trustees  in 
1869,  as  being  a  superfluous  road.  Li  a  ques* 
tion  as  to  whether  they  had  jurisdiction  to 
close  it  or  whether  it  was  a  public  footpath 
which  they  had  no  right  to  close,  it  was  proved 
that  it  was  a  public  road  for  all  purposes  and 
under  the  administration  of  the  trustees  till 
within  forty  years  of  that  date,  though  the 
use  of  it  except  as  a  footroad  had  in  conse- 
quence of  the  opening  of  a  new  road  ceased 
during  the  latter  part  of  that  time.  Held 
that  the  trustees  had  jurisdiction  to  close  it^ 
and  that  it  had  been  validly  closed,  and  that 
there  was  no  servitude  or  right  of  way  over 
it.  Hope  Vers  v.  Young,  1887,  14  R.  426;  24 
S.  L.  R.  303. 

61.  Tollhouse  within  Burgh— Roads  and 
Bridges  Act,  1878»  sec.  37.— Held  that  under 
sec.  37  of  the  above  Act  tollhouses  situated 
within  burghs  are  transferred  to  the  local 
authority  of  the  burghs.  Lanarhhire  Road 
Trs.  V.  Magistrates  ofAirdrie,  1886, 12  R  668^ 
22  S.  L.  R.  427. 

62.  Statutes  —  Security  —  Ranking  of 
Creditors. — Held  (1)  that  the  effect  of  the 
statutes  regulating  the  Renfrewshire  roads- 
was  to  create  a  community  of  interest  in  the 
creditors  on  the  turnpike  roads  of  the  county ; 
(2)  that  creditors  in  right  of  bonds  creating  & 
security  over  the  tolls  of  special  roads  men- 
tioned therein,  were  entitled  to  rank  pari 
passu  with  the  general  creditors  for  whatever 
surplus  funds  to  meet  the  cumuLo  debt  might 
be  in  the  hands  of  the  road  trustees.  Afoo 
dowall  V.  Renfrewshire  Road  Trs.,  1873,  11 
S.  L.  R.  130. 

63.  Statutes— Roads  and  Bridges  Act» 
1878»  sees.  7,  37— Road  and  Bridge  in  two 
Counties — Effect  of  Adoption  of  Act  in  on» 
County  and  not  in  other  County. — Commit 
sioners  of  Supply  of  Aberdeenshire  v.  Wellington 
Suspension  Bridge  Trs.,  1881,  6  A.  0.  881 ;  8  R. 
(H.  L.)  93. 

64.  Surface  Water— Right  of  Road  Trus» 
tees  to  Conduct  it  into  Adjoining  Land- 
Statute  Labour  Act,  1845  (8  &  9  Vict.  c.  41), 
sees.  21,  22,  24. — Road  trustees,  in  virtue  of 
the  statutory  powers  conferred  on  them  to 
conduct  surface  water  from  the  road  to  ad- 
joining land,  constructed  a  watercourse  by 
which  the  surface  water  from  the  road  was- 
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discharged  into  an  unused  quarry.  This 
channel  was  used  for  upwards  of  sixty  years. 
Thereafter  mineral  tenants,  who  discovered 
that  the  water  found  its  way  into  their  work- 
ings, closed  the  channel  by  damming  it  up 
with  turf.  Held  that  the  road  trustees  were 
entitled  to  have  the  dam  removed,  and  that 
it  was  for  the  tenants  to  show  that  there  was 
a  better  method  of  oonve3ring  the  water  away 
than  that  employed.  Baird  v.  StraUony  1873, 
11  S.  L.  R.  22. 

66.  "Street"— "Court "—Width— Burgh 
Police  Act^  1892,  sees.  4  (10),  (31),  152.— 
The  owners  of  house  property  in  a  burgh, 
having  a  west  frontage  as  a  public  street, 
proposed  to  convert  the  buildings  into  a  model 
lodging-house,  and,  for  this  purpose,  to  open 
a  passage  for  access  to  the  new  building  on 
the  north.  Held  that  this  new  passage  would 
be  a  <' street"  within  the  meaning  of  sec.  152 
of  the  Burgh  Police  Act,  1892,  and  would 
require  to  be  36  feet  broad.  Opinion  that  it 
would  not  be  a  "court.'*  Hamilton  (Model) 
Lodging-Hotue  Coy.  v.  Watson,  1900,  2  F.  431 ; 
37  S.  L.  R.  326  ;  7  S.  L.  T.  337. 

66.  Street— Alteration  of  Leyel— Notice 
— Qeneral  Police  and  Improyement  Act^ 
1862. — The  police  commissioners  of  a  burgh, 
without  giving  notice,  commenced  operations 
for  the  alteration  of  the  level  of  a  street.  In 
an  action  for  interdict  at  the  instance  of  a 
proprietor,  held  that  they  were  entitled  to 
proceed  without  notice  unless  it  were  proved 
that  the  street  had  not  been  previously 
levelled,  and  that  the  onus  of  proof  lay  on 
the  complainer.  Phillips  v.  Dunoon  Police 
Commissioners,  1884,  12  R  159;  22  S.  L.  R. 
127. 


67.  Private  Street  —  Fixing  Level  — 
Notice  —  Form  —  Qeneral  Police  and  Im- 
provement Act^  1862. — The  police  commis- 
sioners of  a  burgh  gave  notice  that  acting 
under  the  above  statute  they  intended  ''  to 
fix  the  level "  of  a  certain  road  ''  to  make  a 
roadway  thereof  and  a  footpath  on  both  sides 
with  kerb  and  gutter."  With  the  exception 
of  the  words  last  quoted,  the  notice  was  in 
the  form  prescribed  by  sec.  394  of  the  Act. 
In  an  action  by  the  conmiissioners  to  recover 
from  a  proprietor  his  proportion  of  the  ex- 
pense of  the  work,  the  defender  maintained 
that  the  notice  was  insufficient  under  the  Act 
in  respect  that  it  intimated  an  intention  to 
fix  the  level  of  the  road,  and  that  sec.  394 
only  applied  to  a  public  and  not  a  private 
street.    Held  that  the  road  was  not  a  private 


street,  that  the  notice  was  to  be  regarded  as 
having  been  given  under  sees.  150  and  397, 
and  that  it  was  sufficient.  Youden  v.  Jackson, 
1887,  14  R  1001 ;  24  S.  L.  R.  677. 

68.  Street  —  Alteration  of  Line  —  Foot- 
path—Glasgow Building  Begnlations  Act^ 
1900,  sec.  25— Oompensation  to  Owner. — 

The  proprietor  of  a  row  of  houses  in  St. 
George's  Road,  Glasgow,  threw  what  had 
formerly  been  plots  of  ground  in  front  of  the 
houses  into  pavement,  thereby  making  the 
footway  eighteen  feet  wide.  He  could  not, 
however,  have  built  his  houses  any  nearer  the 
centre  of  the  street.  Held  that  sec.  25  of  the 
Act  cited  above  authorised  the  authorities  to 
pare  off  six  feet  of  the  pavement,  and  add  the 
strip  to  the  carriageway  without  in  any  way 
compensating  the  proprietor.  Neiibon  v. 
Rmimk,  1903,  6  F.  353 ;  40  S.  L.  R.  250 ;  10 
S.  L.  T.  537. 

69.  Street — Police  Oommissioners— For- 
mation and  Maintenance   of  Streets.  — 

Mcintosh  V.  Leith  Police  Commissioners^  1875, 12 
S.  L.  R  455. 

70.  Street  —  Authority  —  Powers  of 
Oommissioners  —  Footpath  —  Police  and 
Improvement  (Scotland)  Act,  1850,  sees. 
210,  212.— Sec.  210  of  the  Act  conferred  on 
the  commissioners  of  police  certain  powers  as 
to  streets  within  the  burgh,  excluding  there- 
from streets  under  the  management  of  turn- 
pike road  or  other  trustees.  Held  that  the 
powers  conferred  by  sec.  212  with  regard  to 
footpaths  were  not  so  limited.  HUl  v.  Gal- 
braith,  1874  (J.),  1  R  13;  11  S.  L.  R  547. 

71.  Street— Footway— Burgh  Police  Act^ 
1892,  sees.  6,  141,  327.— The  owner  of  pro- 
perty in  a  burgh  who  has  constructed  a  per- 
manent footway,  in  terms  of  sec.  149  of  the 
General  Police  Act,  1869,  is  not  thereby 
relieved  from  the  duty  of  constructing  a  new 
footway,  on  the  requisition  of  the  commis- 
sioners acting  under  the  provisions  of  the 
Burgh  Police  Act,  1892.  Police  Commissioners 
of  Govan  v.  Airth,  1896,  24  R  41  ;  34  S,  L.  R. 
37;  4S.  L.  T.  118. 

72.  Street— Footway— Burgh  Police  Act, 
1892,  sec.  142. — A  lane  in  Lerwick  was  paved 
across  its  whole  breadth.  It  was  used  for  the 
passage  of  animals  and  vehicles  as  well  as 
human  beings.  Held  that  it  was  not  a  "  foot- 
way" in  the  sense  of  sec.  142  of  the  Burgh 
Police  Act,  1892,  but  a  street  as  defined  by 
se ;.  4  (31 ).   Laurenson  v.  Lerwick  Police  Commrs, , 
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1898,  25  R  1172 ;  35  S.  L.  R.  895 ;  6  S.  L.  T. 
108. 

73.  Stareet— Footway— Foot-Pavement— 
BuT^  Police  Act,  1892,  sees.  141, 142.— A 
resolution  by  Burgh  Police  OommiBsionerB 
<under  sec.  142  of  the  Burgh  Police  Act,  1892) 
to  undertake  the  maintenance  and  repair  of 
all  the  footways  in  the  burgh  does  not  pre- 
clude them  from  calling  upon  the  owner  of  a 
footway,  which  was  not  at  the  date  of  the 
resolution  paved,  to  have  it  paved  in  terms 
of  sec.  141  of  the  Act.  Question,  whether  the 
word  "  footway  **  in  sec.  142  means  more  than 
'*  foot-pavement."  Cowan  v.  Ardrossan  Police 
Commrs.,  1898,  1  F.  223 ;  36  S.  L.  R  161 ;  6 
S.  L.  T.  235. 

74.  Street  —  Footway  —  Constmction  — 
Maintenance— Police  and  Improvement 
Act,  1862,  sec.  149. — Cost  of  upholding  a 
footway  constructed  by  police  commissioners 
adjoining  unbuilt-on  ground,  apportioned  be- 
tween the  owners  of  the  ground  and  the  com- 
missioners in  the  proportions  of  one-third 
and  two-thirds  respectively.  Dalkeith  Police 
Commissioners  v.  Duke  of  Bucclewch,  1889,  16 
B.  575 ;  26  S.  L.  R.  435. 

75.  Street —  Footway  — Gutter- Police 
and  ImproYement  Act,  1850,  sec.  212. — 
Held  that  under  sec.  212  of  the  above  Act, 
owners  of  property  are  not  bound  to  form 
gutters  along  the  footpaths.  Johnstone  Com- 
missioners of  Police  V.  Donald,  1882,  9  R.  613. 

76.  Street— Footway— Paving— Liability 
—  Owner  or  Occupier  —  Bondholder  in 
Possession— Public  Health  Act,  1897,  sees. 
39,  150. — Bondholder  who  had  entered  into 
possession  of  property  held  liable  for  a  levy  by 
the  local  authority  for  expenses  incurred  in 
paving  street  in  front  of  property.  Speirs  and 
Knox  V.  MarshaWs  Trs.,  1904,  41  S.  L.  R.  249  j 
11  S.  L.  T.  599. 

77.  Street  — Footway— Paving— "Made 
Oood "  —  Police  and  Improvement  Act, 
1850,  sec.  213— Nuisances  Bemoval  Act, 
1856»  sec.  64.  —  Gircunistayices  in  which  held 
that  a  street  had  been  ''made  good''  in  (he 
sense  of  sec.  64  of  the  Nuisances  Bemoval 
Act,  1856,  before  the  adoption  by  the  burgh 
of  the  Police  and  Improvement  Act,  1850. 
Johnstone  Commissioners  of  Police  v.  Donald, 
1882,  9  B.  613. 

78.  Street — Paving  —  Notice — Effect  of 
not  Appealing  against  Notice— Police  and 


Improvement  Act,  1850,  sees.  286^  31(^ 
Nuisances  Bemoval  Act,  1856,  sec.  64.— 
A  notice  was  served  on  a  house  proprietor  by 
police  commissioners  under  the  Nuisances 
Bemoval  Act,  requiring  him  to  pave  a  street, 
and  he  paid  no  attention  to  the  notice  and 
did  not  appeal  against  it  under  the  Police 
Improvement  Act,  1850.  The  commissioners 
having  paved  the  street,  and  sued  him  for  the 
expense  of  it,  held  that  he  was  not  precluded 
from  defending  the  action  because  he  had  not 
appealed  against  the  notice.  Dundee  Police 
Commrs.  v.  Mitchell,  1876,  3  R  762  ;  13  S.  L.  R 
484. 

79.  Street  —  Footway  —  Paving  —  Edin- 
burgh Police  Acts,  1879,  ISdh^CampMl  v. 
Edifiburgh  Magistrates,  1891,  19  R  159;  29 
S.  L.  B.  146. 

80.  Street— Footway— Upkeep— Glasgow 
Police  Act,  1866,  sec.  317— City  of  Glasgow 
Act,  1891,  sees.  27,  36  (1).— iZeZd  that  the 
proprietors  of  lands  abutting  on  a  turnpike 
road  which  had  been  brought  within  the 
boundaries  of  Glasgow  were  responsible  for 
the  repair  of  the  footpath  opposite  their  lands. 
Lang  v.  Kerr,  1893,  20  R.  846;  30  S.  L.  R 
746 ;  1  S.  L.  T.  90. 

81.  Street  — Footway  — Upkeep— Police 
and  Improvement  Act^  1862,  sec.  149.— 
Held  that  the  obligation  imposed  upon  owners 
of  iMid  abutting  on  streets  by  sec.  149  of  the 
above  Act,  to  repair  and  uphold  footpaths, 
applied  although  the  footpaths  were  not 
formed  upon  requisition  under  that  section. 
Police  Commissioners  of  Old  Aberdeen  v.  Leslie, 
dx,,  1884,  11  R.  733;  21  S.  L.  R  494. 

82.  Street  — Footway  — Upkeep— Police 
and  Improvement  Act^  1862,  sec.  35.— Held 
that  sec.  35  of  the  Police  and  Improvement 
Act,  1862,  did  not  apply  to  provisions  in  the 
Forfarshire  Roads  Act,  1874,  imposing  on  the 
police  commissioners  liability  for  maintaining 
existing  foot-pavements.  Kirriemuir  Police 
Commrs,  v.  Beid^s  Trs.,  1876,  3  R.  993;  13 
S.  L.  B,  644. 

83.  Street— Footway— Upkeep— Glasgow 
Police  Act,  1866— Negligence.— Sec.  317  of 
the  Glasgow  Police  Act,  1866,  empowers  the 
magistrates  to  call  upon  the  owner  of  lands  in 
burgh  to  repair  the  pavement  opposite  his 
property.  Bight  to  the  owner  to  appeal 
within  six  days  is  conferred  by  sec  322. 
Within  five  days  of  such  a  notice  being  given 
by  the  magistrates  of  a  defect  in  the  pavement 
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opposite  the  defenders'  lands,  the  pursuer  was 
injured  by  reason  of  the  defect.  It  being 
found  that  the  defender  was  not  owner  of  the 
tolum  of  the  pavement,  KM  that  there  was  no 
relevant  averment  of  breach  of  statutory  duty. 
Ckriitie  v.  OUugow  CorpJi,  and  Others,  1899, 
36  S.  L.  R.  694;  7  S.  L.  T.  27. 


84.  Footway— Driving  on— Authority  to 
Prosecate.  —  H9ld  that  the  police  com- 
missioners of  a  burgh  had  a  title  to  prosecute 
persons  driving  on  the  footway  adjoining  a 
turnpike  road  which  formed  a  street  of  the 
burgh,  as  in  breach  of  the  Turnpike  Act,  1831, 
sec.  96,  incorporated  in  the  Roads  and  Bridges 
Act,  1878.  Duffie  v.  Af'Cbmicife,  1892  (J.),  19 
R.  89 ;  29  S.  L.  R.  660. 

85.  Street— "Frontagers"— Lands  ''front- 
ing or  acUoining"  —  Railway  Bridge  — 
Qreenoek  Oorporation  Act^  1893,  sec.  34.— 
Inverkip  Street,  Greenock,  crosses  the  Cale- 
donian Railway  by  a  bridge,  the  property  of 
the  company,  who  have  a  station  below,  to 
which  one  finds  access  by  a  flight  of  stairs. 
Held  that  the  railway  company  were  owners 
of  lands  ''  fronting  or  adjoining  the  street," 
and  therefore  liable  for  an  assessment  for  its 
repair  in  terms  of  sees.  33  and  34  of  the 
Greenock  Corporation  Act,  1893.  Cameron  v. 
Caledonian  Bly,  Coy.,  1904, 6  F.  763 ;  41  S.  L.  R 
414  ;  11  8.  L.  T.  769. 

86.  Street— Frontagers— Lands  "abntting 
on"— Flat  with  Entry  by  Adjacent  Street. 
— Held  that  the  owner  of  a  flat,  having  a 
joint  right  of  property  in  the  ground  on 
which  it  was  built,  held  property  "  abutting  " 
on  a  street  which  formed  one  of  the  bound- 
aries of  the  property,  although  his  entrance 
was  from  another  street.  Campbell  v.  Edin- 
burgh Magistrates,  1891,  19  R.  159  ;  29  S.  L.  R. 
146. 

87.  Street— Frontagers— Premises  "abut- 
ting on  street"  —  General  Police  and 
Improvement  (Scotland)  Act,  lS62,—Held 
that  premises  which  were  separated  from  a 
private  street  by  an  old  wall  which  did  not 
belong  to  the  owner  of  the  premises,  did  not 
"abut"  on  the  street.  Observed  (per  Lord 
President  Inglis)  that  premises  cannot "  abut  ** 
on  a  street  unless  they  have  an  access  to  it. 
Magistrates  and  Town  Council  of  Leilh  v.  Gibh, 
1882,  9  R.  627 ;  19  S.  L.  R.  399. 

88.  Street— Frontagers  — Railway  Em- 
bankment—Owners of  Heritages  "fronting 
and  abutting  "—Railway— Edinburgh  Cor- 


poration Act,  1897,  sec.  73. — In  terms  of 
their  private  Act  a  burgh  had  power  to  call 
upon  the  owners  of  lands  and  heritages 
''  fronting  and  abutting "  on  private  streets 
to  have  the  carriageway,  &c.,  repaired  to  the 
satisfaction  of  the  burgh  authorities.  Held 
that  a  railway  company  whose  line  ran  along- 
side a  private  street  was  liable  to  be  called 
on  in  terms  of  the  power,  although  there  was 
no  access  from  the  railway  to  the  street, 
Caledonian  Rly.  Coy,  v.  Edinburgh  Magis.,  1901^ 
3  F.  645  ;  38  S.  L.  R.  462;  8  S.  L.  T.  496. 

89.  Street  — Line— "Regular  Line  of 
Street"  — Police  and  Improvement  Act^ 
186%  sec.  162.— " Regular  line  of  street"  in 
the  Police  and  Improvement  (Scotland)  Act, 
1862,  sec.  162,  means  line  of  buildings  form- 
ing the  street,  and  not  the  line  indicating 
that  part  of  the  street  which  is  dedicated  to 
the  public  as  highway.  Schubse  v.  GalcuhieU 
Commrs.,  1895,  A.  G.  666 ;  22  R.  (H.  L.)  70. 

90.  Street— "New  Street"— Bnrgli  Police 
Act^  1892,  sees.  152,  153.— A  street  in  a 
burgh  with  houses  on  one  side  only,  does  not 
become  a  "new  street''  when  a  proprietor 
begins  building  on  the  other  side.  Stewart  v. 
Marshall,  1894,  21  R.  1117  ;  31  S.  L.  R.  912  f 
2  S.  L.  T.  187. 

91.  Street— "New  Street"— Burgh  PoUce 
(Scotland)  Act,  1892,  sees.  146,  152.— i/<^ 
that  a  man  exhibited  no  intention  of  forming 
or  laying  out  a  "  new  street "  in  the  sense  of 
sec.  146  of  the  Burgh  Police  (Scotland)  Act, 
1892,  by  proposing  to  build  upon  a  piece  of 
ground  within  burgh  a  cottage  with  an  en* 
trance  from  a  public  right  of  way  which 
bounded  his  property.  Mair  v.  Dumbarton^ 
Police  Commrs,,  1897,  25  R.  298;  35  S.  L.  R. 
259 ;  5  S.  L.  T.  231. 

92.  Street— "Private  Street"— Construe- 
tion— Carriageway— Edinburgh  Roads  and 
Streets  Act^  1862. — A  proprietor  of  lands  in 
Edinburgh  made  a  road  through  them,  and 
owing  to  an  agreement  with  a  neighbouring 
proprietor  that  the  latter  should  have  a 
servitude  over  the  road,  it  was  found  im- 
possible  to  exclude  public  traffic.  Held  that 
the  road  was  a  ''private  street"  within  the* 
meaning  of  the  Act,  and  the  proprietor  bound 
to  construct  a  carriageway  at  his  own  expense. 
Hope  V.  Edinburgh  Road  Trust,  dbc,,  1878,  5  R. 
694 ;  15  S.  L.  R.  393. 

93.  Street  —  Private  —  Improvements  — 
Allocation  of  Expenses  —  Qeneral  Police 
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and  ImproYement  (Scotland)  Act,  1862  (25 
^  26  Vict.  c.  101),  sees.  103, 106,  151.— Held 
that  the  powers  of  police  commissionera  to 
recover  expenses  for  the  improvement  of 
private  streets,  for  which  the  owners  of  the 
land  or  of  premises  fronting  or  abutting  on 
«uch  streets  are  liable,  are  not  exhausted  by 
the  first  allocation.  M*Intosh  v.  Leith  Com/mi^ 
sioners  of  Police,  1875, 12  S.  L.  R.  456. 

94.  Street— Priyate  or  Public— Cleaning 
—  Lighting  —  Watching  —  (General  Police 
and  ImproYement  (Scotland)  Act,  1862,  25 
A  26  Vict.  c.  lOL—Held  that  the  lighting, 
watching,  and  cleaning  of  a  thoroughfare  by 
the  police  of  a  burgh  is  insufficient  to  make 
it  a  public  street  within  the  meaning  of  the 
Police  and  Improvement  (Scotland)  Act,  1862. 
M^IrUosk  V.  Leith  Commissioners  of  Police,  1875, 
12  S.  L.  K.  455. 

95.  Street— Prirate  or  Public— Paving— 
Oeneral  Police  and  ImproYement  (Scot- 
land) Act,  1862. — Feuars  owning  the  solum 
constructed  and  maintained  a  street,  which 
remained  open  to  public  traffic  for  five  years, 
but  was  not  sufficiently  paved.  The  district 
having  been  erected  into  a  burgh,  the  com- 
missioners thereof  called  on  the  feuars  to  level 
iind  causeway  the  street,  which  was  done. 
Heli  that  the  street  still  remained  a  private 
street  in  the  sense  of  the  General  Police 
Act,  1862.  Kinning  Park  Police  Commrs.  v. 
Thomson  db  Coy,,  1877,  4  R.  528 ;  14  S.  L.  R 
372. 

96.  Street— Priyate  or  Public  Boad— 
Maintenance— City  of  (Glasgow  Act^  1891, 
sec.  35  (1)— Glasgow  Police  Act,  1866,  sec. 
318— G^lasisrow  Buildings  Regulation  Act, 
1900,  sec.  30. — Held  (1)  that  a  public  road, 
passing  through  a  piece  of  land  added  to  the 
burgh  of  Glasgow,  was  a  "private  street'' 
within  the  meaning  of  the  Glasgow  Police 
Acts  where  there  was  no  evidence  that  it  had 
been  maintained  by  the  Police  or  the  Statute 
Labour  Committee,  or  that  it  had  been  de- 
clared a  public  street;  (2)  that  in  repairing 
the  street  the  proprietor  of  adjoining  houses 
must  make  good  a  culvert  which  had  fallen 
in.  Neilson  v.  Borland,  King  dc  Shaw,  1902,  4 
F.  599 ;  39  S.  L.  R.  417 ;  9  S.  L.  T.  454. 

97.  Street— Private  or  Public  Lane- 
Entry  on  Register  of  Public  Streets— Pro- 
cedure Necessary— Glasgow  Police  Act, 
1866,  sec.  282,  286.— See  Bruce  v.  Glasgow 
Corporation,  1903,  6  F.  94 ;  41  S.  L.  R.  61 ;  11 
A.  li.  T.  389. 


98.  Street— Private-Proprietary  BAghtB 
~  Compensation  for  Damage— Sewers— 
Oeneral  Police  and  Improyement  (Scot- 
land) Act^  1862,  sec  186— Lands  Clauses 
Act,  1845,  sec.  Zd.—Held  that  under  sec.  186 
of  the  Act  of  1862  the  commissioners  are  not 
liable  for  damage  caused  by  carrying  sewers 
under  a  private  street,  or  for  wayleave ;  and 
that  under  a  claim  for  ground  taken  by  sewer 
works,  surface  and  underground  damage,  and 
right  of  way  for  sewers,  an  issue  of  damage  to 
certain  parts  of  a  line  of  streets  not  converted 
into  private  streets  or  dedicated  to  public  use 
could  not  be  tried.  Magistrates  and  Town 
Council  of  Leith  v.  Field,  1878,  6  R.  185 ;  16 
S.  L.  R  101. 

99.  Street— PriTate-Proprietary  Bights 
-Use  of— Edinbur^  Municipal  and  Police 
Act^  1879. — The  owners  of  a  private  street  in 
Edinburgh  must  submit  to  the  control  of  the 
magistrates  so  long  as  the  way  remains  a 
street;  but  they  may  close  it  as  a  street, 
and  convert  the  ground  to  their  own  uses. 
Edinburgh  Magistrates  v.  N,  B.  Rly,  Coy,,  1904, 
6  F.  620 ;  41  S.  L.  R.  492 ;  12  S.  L.  T.  20. 

100.  Street^Private— "Repairs"— "Con- 
struction "—Notice— Assessment.— A  cor- 
poration gave  notice  to  the  owners  of  lands 
and  heritages  in  a  private  street  to  "  repair  " 
the  carriageway,  and  afterwards  executed 
operations  amounting  to  ''the  m^lfing  up, 
constructing  and  causewaying,"  and  assessed 
the  owners  for  the  cost.  Held  that  the  cor- 
poration, having  proceeded  under  the  wrong 
section  of  the  statute,  their  proceedings  were 
mvalid,  and  that  the  owners  were  not  liable 
for  the  assessment.  Magistraies  and  Touffi 
Council  of  Edinburgh  v.  Patersan,  1880,  8  R. 
197 ;  18  S.  L.  R  156. 

101.  Street— Private— Temporary  Repairs 
—"Constructed"  Road— Edinbur^  Muni- 
cipal and  Police  Act,  IS79.— Held,  on  a  con- 
struction of  sections  119  to  123  of  the  above 
Act,  that  where  the  ground  adjoining  a  private 
street  has  not  been  built  upon  to  the  extent 
of  three-fourths,  and  the  street  has  been  origi- 
nally a  properly  made  up  and  constructed 
road,  the  proprietors  are  not  liable  for  the 
cost  of  temporary  repairs.  Magistrates  of  Edin- 
burgh V.  Forsyth,  1884,  11  R.  671 ;  21  S.  L.  R 
462. 

102.  Street  —  Solum  —  Jurisdiction  of 
Police  Commissioners.— The  jurisdiction  of 
police  commissioners  over  the  solum  of  public 
streets  is  limited  to  the  purposes   of   the 
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statutes  under  which  they  act.  Glasgow  Goal 
Exchange  Coy,  Ltd.  v,  Olasgow  Oily  and  Diitriet 
lily.  Coy.,  1883,  10  R  1283  ;  20  S.  L.  R.  855. 

103.  Tramway— Pnrcfaase  of  Undertaking 
—  Value— "Tramway"  — Tramway  Act, 
1870,  sec.  43— Edinburgh  Tramway  Act, 
1841. — ^Where  a  local  authority  took  over  the 
tramway  syBtem  from  the  promoters  on  con- 
dition of  paying  them  "  the  then  value  of  .  .  . 
the  tramways  ..."  (Tramway  Act,  1870,  sec. 
43),  held  that  the  value  of  the  "  tramway  "  as 
distinguished  from  the  "  undertaking ''  must 
be  ascertained  (cost  of  construction,  less  de- 
predation), and  that  rental  value  did  not  fall 
to  be  included.  Edinburgh  Street  Tramways 
Coy,  V.  Edinburgh  Magistrates^  1894,  A.  C. 
456;  21  R.  (H.  L.)  78;  31  S.  L.  R.  953. 

104.  Tramway  Act,  1870— Obligation  to 
Maintain.— JTeM  that  sea  28  of  the  Tram- 
way Act,  1870,  requiring  promoters  to  main- 
tain the  line  to  the  satisfaction  of  the  road 
authority,  could  not  found  a  complaint  against 
police  commissioners  who  had  acquired  the 
tramways  and  were  the  road  authorities. 
Ritchie  V.  Co^rwmissioneTs  of  Police  for  Dundee, 
d'c,  1886  (J.),  13  R.  63  ;  23  S.  L.  R.  663. 
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Actio  quanti,  45-47,  57. 

ASOBBTAINSD  GooDS,  24;   see  Passing  of 
Property, 

Auction,  l-li. 

Bamkbuptot,  29 ;  see  Voce, 

Bill  of  Lading,  35. 

Bonded  Wabehousb,  30. 

O.I.F.,  27, 28. 

OOLLATEBAL  REPBESBNTATIONS,  89. 

Conditions,  13, 19-21. 

Defects,  42 ;  see  Rejection. 

Delay,  12. 

Dblivebt,  12-18,  30.  37,  40. 

Discount,  48. 

Fobhation  of  Contract,  19-23. 

F.O.B.,  21,  22,  27. 

HoBSE,  5,  6,  10,  43,  62,  6.S,  102-108. 

Inspection;  we  Rejection. 

Instalment  (Delivebt),  14-18. 

Instalment  (Pbice),  87-40. 

Invoice,  48. 

Pabtial  Rejection,  64. 

Patented  Abticlb,  99. 

Pebfobmancb,  43. 


Price,  44-49,  70, 71. 

Property,  Passing  of,  24-44. 

Reasonable  Time,  12. 

Rejection,  60-70. 

Representations,  23, 

Re-Sale,  71. 

Sale  and  Return,  72-76. 

Sale  or  Hire,  32,  33. 

Sale  or  Sbcubitt,  76;  see  voce  Right  in 
Security, 

Sample,  4,  77. 

Ship,  8,  34-41,  45,  70,  82. 

Stolen  Goods,  84,  86. 

Stoppage  in  Tbansitu,  78,  79. 

Subject  Sold,  80-87. 

Suspensive  Condition,  13,  20,  25,  36,  76. 

Symbolical  Deliveby,  31. 

Trade  Name,  100, 101. 

Unpaid  Seller,  88. 

Warranty,  5,  6,  63,  89-108. 

1.  Auction— Judge  of  Roup— Daties.— A 

judge  of  a  roup  has  no  power  to  determine 
questions  arising  after  the  determination  of 
the  sale.  Observations  as  to  his  duties.  Straehan 
V.  Auld,  1884,  11  R  766;  21  S.  L.  R.  747. 

2.  Auction— Conditions  of  Sale— Public 
Auction— Boycotting.— jETeZd  that  it  was  not 
illegal  for  an  auctioneer,  selling  by  auction 
private  goods  in  a  public  auction  market,  to 
publish  a  condition  refusing  to  accept  bids 
from  any  member  of  a  specified  body.  Scottish 
Co-operative  Wholesale  Society,  Ltd.  v.  Glasgow 
Fleshert?  Trade  Defence  Association,  1898  (O.  H.), 
35  S.  L.  R  645;  5  S.  L.  T.  263. 

3.  Auction— Oompletion  of  Contract— 
Fall  of  Hammer— Withdrawal— At  a  sale 
by  auction  each  bid  is  an  offer.  The  auctioneer 
signifies  acceptance  by  a  blow  of  his  hammeri 
or  other  agreed-on  signal  Before  acceptance 
of  a  bid  the  auctioneer  may  withdraw  any  lot 
which  he  has  exposed  for  sale.  Fenwick  v. 
Macdonaldy  Fraser  db  Coy.,  1904,  6  F.  850 ;  41 
S.  L.R.  688;  12S.  L.  T.  227. 

4.  Auction— Exhibition  of  Sample— Sale 
by   Sample  —  Condition   of  Roup.  —  An 

auctioneer  in  selling  a  parcel  of  apples  caused 
a  niunber  of  cases,  selected  at  random  from 
bulk,  to  be  exhibited  as  specimens.  Con- 
ditions of  the  sale  were  printed  and  hung  up 
in  conspicuous  places,  one  condition  being 
that  buyers  must  thoroughly  inspect  the  bulk 
or  take  the  risk.  A  purchaser  having  bought 
a  number  of  cases  found  them  inferior  to  the 
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speciiiien  he  had  seen,  and  claimed  that  the 
sale  was  by  sample.  He  admitted  knowledge 
of  the  existence  of  conditions,  but  swore  he 
had  never  read  them.  Held  that  the  sale  was 
not  by  sample,  and  that  the  condition  was 
binding.  IFhite  db  Coy,  Ltd,  v.  Dougharty^ 
1891,  18  R.  972 ;  28  S.  L.  R.  732. 

5.  Auction— Conditioxis— Knowledge  of 
Purchaser  —  Warranty.  —  OwcvLmsUmcei  in 
which  held  that  the  purchaser  of  a  horse  at 
a  public  auction  must  be  presumed  to  have 
been  aware  of  the  conditions  of  the  sale. 
MacdoncUd  d:  Eraser  v.  Hendencm,  1682,  10  R 
96 ;  20  S.  L.  R.  55. 

6.  Auction— Sale  with  "all  faults"  — 
Horse— Defects  known  to  Exposers. — One 

of  the  conditions  of  sale  at  an  auction  sale 
was — "Purchasers  must  satisfy  themselves 
with  the  condition,  quality,  and  description  of 
the  subjects  previous  to  bidding,  as  no  lot 
will  be  taken  back  or  exchanged,  or  any  other 
abatement  made  from  the  purchase  price.'* 
One  of  the  subjects  exposed  was  a  horse 
which  was  known  to  the  exposers  to  have 
certain  defects  which  were  not  disclosed  by 
them  but  which  might  have  been  discovered 
by  examination.  They  gave  no  warranty  of 
soundness,  and  made  no  representation  about 
the  animal.  The  purchaser  having,  after  the 
horse  was  delivered  to  him,  discovered  the 
defects,  refused  to  keep  or  pay  for  it.  Held 
there  was  no  fraud  on  the  exposers'  part  in 
not  disclosing  the  defects,  and  that  the  pur- 
chaser was  bound  to  pay  the  price.  Philip^s 
Trs.  V.  RM,  1884,  21  S.  L.  R.  698. 

7.  Auction— Legality  of  Sale— Reduc- 
tion—Remedy  of  Prior  Bidder.— Optwtorw 
expressed  that  where  a  prior  bidder  disputes 
the  legality  of  the  sale  to  a  hij^^'her  bidder  at 
a  public  auction  on  grounds  other  than  the 
fraud  of  the  exposers,  his  remedy  is  reduc- 
tion of  the  sale  in  toto,  Shiell  v.  Guthrie^s 
Trs,,  1874,  1  R.  1083;  11  S.  L.  R.  625.  [Of, 
No.  10.] 

8.  Auction— White-bonneting— Right  of 
Ezposer  to  Bid— Joint  Owners— Set  and 
Sale  of  Ship. — Wliere  five  out  of  six  owners 
of  a  ship  exposed  it  for  sale  by  auction  on  the 
warrant  of  a  decree  of  set  and  sale — there 
being  no  clause  in  the  articles  of  roup  entit- 
ling them  to  bid — held  that  a  purchase  by 
them  fell  to  be  reduced  at  the  instance  of 
the  sixth  owner.  Morrice  v.  Craigy  1902,  39 
S.  L.  R.  609  ;  9  S.  L.  T.  193. 


9.  Auction  — White-bonneting— Failure 
to  Buy  in. — An  agreement  between  the  seller 
and  the  auctioneer  whereby  the  latter  is  to 
buy  in  at  a  reserve  price  without  giving 
notice  to  the  public  of  any  reservation  is  void* 
Brodie  v.  DoweU,  1894  (O.  H.),  2  S.  L.  T.  9. 

10.  Auction— White-bonneting— Fraud— 
Rescission— Partial  Rescission.- M.  was  a 
commissioner  on  the  sequestrated  estates  of 
K.  At  a  sale  by  auction  of  K.'s  effects  H. 
bid  £20  for  a  horse.  M.  entered  into  com- 
petition and  ran  the  price  up  to  £150.  At 
that  figure  the  horse  was  knocked  down  to 
H.  In  an  action  by  the  trustee  on  K.'s 
sequestrated  estates,  for  payment  of  the  £150, 
H.  pleaded  that  he  was  entitled  to  retain  the 
horse  on  paying  £20,  on  the  ground  that  the 
bids  of  M.  were  inept,  he  being  a  commissioner 
(Bankruptcy  Act,  1856,  sec.  120).  He  did 
not  aver  fraud  or  '^  white-bonneting.''  Hdd 
that  there  was  no  relevant  defence,  the  remedy 
of  partial  reduction  being  confined  to  cases 
where  there  was  fraud.  Wishau  t  v.  Howatson, 
1897  (0.  H.),  5  S.  L.  T.  84. 

11.  Auction — Sale  after  Auction  closed 
—Bight  of  Auctioneer  to  recoYer  Price. — 
This  case  turned  entirely  on  the  evidence. 
There  was  a  conflict.  The  Court  held  that 
an  auctioneer  had  failed  to  prove  that  a  per- 
son who  attended  a  sale  by  auction,  and, 
after  it  was  closed,  met  the  owner .  of  some 
cattle,  purchased  the  said  cattle  through  him 
as  auctioneer,  or  indeed  purchased  them  at 
all.     Cumming  v.  BriggSy  1902,  10  S.  L.  T.  355. 

12.  Deliyery— Reasonable  Time  — Un- 
foreseen  Causes  of  Delay.— Where  a  party 
is  bound  to  fulfil  a  contract  not  within  a 
specified  but  within  a  reasonable  time,  the 
reasonableness  of  the  time  taken  is  to  be 
considered  in  connection  with  the  circum- 
stances  existing  at  the  time  of  fulfilment. 
(Per  ltd.  Trayner.)  A  firm  of  merchants  sold 
iron-work  for  buildings  to  be  delivered  as 
required,  no  time  being  specified.  It  waa 
known  to  the  buyers  that  the  iron  would  be 
manufactured  abroad.  Held  that  the  sellers 
were  not  responsible  for  delay  caused  by 
strikes  and  sickness  at  the  place  of  manu- 
facture. Taylors  v.  Maclellans,  1891, 19  R.  10 ;. 
29  S.  L.  R.  23. 

13.  Delivery  —  Suspensive  Condition  — 
Acceptance  of  Bill  —  Bankruptcy.  —  An 
action  was  raised  by  the  sellers  of  goods 
against  the  purchasers'  trustee  in  sequestra- 
tion  for   delivery  on  the  ground — (1)  that 
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delivery  had  been  fraudulently  taken  by  the 
purchasers  in  the  knowledge  of  their  in- 
solvency, and  (2)  that  acceptance  of  a  bill 
was  a  suspensive  condition  of  the  sale.  Held 
that  there  was  no  fraud,  and  that  the 
acceptance  of  the  bill  was  not  a  suspensive 
condition.  Clarke  db  Coy,  v.  Miller  tk  Son*8 
TrusUe,  1885,  12  R  1035;  22  S.  L.  R.  685. 
[Cf,  No.  20.] 

14.  Delivery  ~  InstalmentB  —  Time  — 
"Equal  Monthly  Quantities  of  300  Tons 
liazimnm"— Construction.— A  contract  for 
the  sale  of  2500  tons  of  coal  **  in  equal 
monthly  quantities  of  300  tons  maximum,'' 
imports  that  300  tons,  but  not  more,  are  to 
be  taken  every  month.  Under  such  a  con- 
tract the  buyer  is  not  entitled  to  take  small 
quantities  during  the  early  months  and  de- 
mand the  balance  (at  a  rate  exceeding  300 
tons  per  month)  later  on.  Barr  v.  JVaMie, 
1893, 21  R.  224 ;  31  S.  L.  R  185 ;  1  S.  L.  T.  368. 

15.  Delivery  —  Instalments  —  Sale  of 
Ooal,  with  Option  as  to  Quantity-— Time. 
— A  sale-note  ran  as  follows  : — "  We  confirm 
having  sold  3/3750  tons  of  Muiredge  and 
1/1250  tons  of  Lochgelly  coal  at  6s.  6d.  and 
8s.  per  ton  f.o.b.,  shipment  by  steamers  sail- 
ing March  to  December."  Held  (1)  that  the 
buyer  had  the  option  to  demand  delivery  of 
the  larger  quantities;  (2)  that  he  was  not 
bound  to  take  delivery  in  equal  monthly 
quantities;  (3)  that  the  seller  was  bound  to 
deliver  into  a  vessel  arriving  at  the  port 
of  shipment  before  the  expiry  of  the  time 
mentioned  in  the  contract  the  whole  un- 
delivered balance  of  coal.  Evidence  on  which 
the  Court  held  that  the  seller  was  in  breach 
of  his  contract  and  liable  in  damages.  Veil 
V.  Ireland  <i;  Son,  1896  (H.  L.),  33  S.  L.  R. 
526  ;  4  S.  L.  T.  4. 

16.  Delivery  — Instalment— Continuing 
Contract — Early  Deliveries  disconform  to 
Contract. — A.  contracted  to  supply  B.  with 
20  tons  of  rope  in  ten  months,  with  delivery 
in  successive  parcels  as  B.  might  require.  B. 
took  delivery  of  only  5^  tons,  which  he  re- 
ceived in  instalments.  A.  sued  B.  for  dam- 
ages. B.  averred  that  the  rope  delivered  in 
several  of  the  early  instalments  was  discon- 
form to  contract,  and  pleaded  that  this 
relieved  him  of  his  contract.  Held  that  the 
statement  in  defence  was  not  proved,  but 
opinions  were  expressed  in  favour  of  its 
relevancy.  Where  the  early  deliveries  are 
so  persistently  bad  ''as  to  make  it  evident 
that  the  seller  does  not  intend  to  fulfil  his 
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contract,  the  purchaser  may  rescind  the  con- 
tract," Govan  Rope  db  Sail  Go//,  v.  Weir  <k 
Coy.,  1897,  24  R.  368 ;  34  S.  L.  R.  310 ;  4 
S.  L.  T.  245. 

17.  Delivery  by  Instalment  —  Dispute 
in  regard  to  Delivery  —  Bight  to  Rescind 
Contract. — A  colliery  company  contracted  to 
supply  for  steamers  400  to  500  tons  of  coal 
per  month  for  six  months,  payment  to  be 
made  monthly.  After  two  months  a  dispute 
arose  as  to  which  month  a  certain  delivery 
was  imputable.  The  defenders  having  re- 
fused to  pay  for  the  delivery  of  the  two 
preceding  months,  or  take  any  further  de- 
livery of  coals  except  on  the  footing  that 
their  view  was  adopted,  held  that  they  were 
bound  to  implement  the  contract  by  paying 
for  what  they  had  received,  and  that  they 
were  not  entitled  to  go  elsewhere  for  coals 
and  charge  the  price  against  the  sum  due  to 
the  pursuers,  who  had  not  declined  to  fulfil 
their  obligation.  Wed  Limerigg  Colliery  Coy, 
V.  Rohtnison,  1873,  10  S.  L.  R.  467. 

18.  Delivery  -—  Instalment  Contract  — 
Failure  to  take  Delivery  — Right  to  Re- 
sell—Difference in  Price— Counter  Actions 
of  Damages.  —  Where  the  whole  output  of 
a  colliery  for  sixteen  months  had  been  sold 
and  the  buyer  had  during  two  months  taken 
delivery  of  several  thousand  tons  less  than 
the  whole  output,  held  that  to  entitle  the 
seller  to  resell  this  balance  and  to  claim  as 
damages  from  the  purchaser  the  difiference  in 
the  price,  he  must  give  the  purchaser  clear 
and  definite  notice  of  his  intention  to  do  so, 
giving  all  particulars.  Held  also  that  the 
sellers  were  not  liable  in  damages  for  failure 
to  deliver,  as  they  were  under  no  obligation 
to  store  the  coal.  Merry  ds  Cuninghame  v. 
Stevenson  dh  Coy,,  1895  (O.  H.),  2  S.  L.  T.  489, 

19.  Formation -Conditional  Sale— Monu 
— Terms  of  contract  for  the  sale  of  1000  tons 
of  gas  coal,  under  which  held  that  the  sale 
was  conditional  and  subject  to  approval  by 
the  vendee  of  a  trial  cargo,  and  that  he 
having  failed  to  take  delivery  of  the  trial 
cargo,  or  to  intimate  that  the  condition  was 
waived,  or  that  the  bulk  was  approved,  for 
five  months  after  the  contract  was  made,  the 
vendor  was  entitled  to  refuse  to  implement 
the  contract.  The  Alliance  and  Dublin  Conr 
sumers  Gas  Coy.  v.  Ferguson's  Trs.,  1873,  11 
S.  li.  R.  76. 

20.  Formation  —  Condition — Suspensive 
Condition  —  Acceptance  of  Bill  —  Bestitu- 
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tion  of  Ck>od8  after  Delivery.  —  Flax  was 
sold  in  terms  of  the  following  note  by  the 
sellers :  "  We  confirm  the  sale  made  to  you 
of  ten  tons  flax  at  £40,  lOs.  per  ton,  ex  ware- 
house. Draft  at  four  months  from  this  date.'' 
The  flax  was  delivered  at  the  buyer's  ware- 
house on  Saturday,  and,  unknown  to  him, 
partly  used  by  his  manager.  A  letter  of 
advice,  invoice,  and  bill  were  received  by  the 
buyer  at  his  residence  after  business  hours. 
On  Monday  morning  he  first  learnt  at  the 
warehouse  of  the  arrival  of  the  goods,  and  as 
he  that  morning  received  a  letter  from  his 
banker  which  compelled  him  to  stop  payment, 
he  ordered  the  goods  to  be  put  aside,  and  did 
not  accept  the  bill.  Held  that  the  sellers  were 
entitled  to  restitution,  as  the  acceptance  of 
the  bill  was  a  condition  suspensive  of  the 
sale,  and  the  sellers  had  not  waived  their 
right  to  insist  thereon  by  sending  the  goods 
before  receiving  the  acceptance.  Brandt  <S;  Coy, 
V.  Dichon,  1876,  3  R.  375 ;  13  S.  L.  R.  226. 

21.  Formation  —  Condition  —  F.O.B.  — 
Coal  Tax. — Coal  shall  not  be  shipped  for 
exportation  unless  the  coal  tax  has  been 
paid.  Held  in  a  contract  for  the  sale  of  coal 
for  exportation  at  a  price  f.o.b.,  that  the 
seller  must  pay  the  tax.  Bowhill  Coal  Coy,  v. 
Tobias,  1902,  5  F.  262 ;  40  S.  L.  R.  234 ;  10 
S.  L.  T.  610. 

22.  Formation  —  Constmction  —  F.O.B. 
—Charges  of  Loading— Buyer  the  Char- 
terer of  Ship. — ^A  buyer  of  goods  f.o.b.  was 
charterer  of  the  ship  into  which  they  were 
delivered.  Held  that,  as  representing  the 
ship,  he  was  liable  to  pay  the  loading  charges. 
Glengarnock  Iron  Coy.  v.  Cooper  d:  Coy.,  1896, 
22  R.  672  ;  32  S.  L.  R  546  ;  3  S.  L.  T.  36. 

23.  Formation  — Representations  — Sale 
of  Dog  as  Prize-winner— Tampering  with 
Dog's  Ears  before  Show— Fraud— Intention 
to  Deceive. — A  dog-fancier  bought  a  collie 
on  the  strength  of  his  record  as  a  prize-taker. 
Prize  collies  have  droop  ears.  The  purchaser 
soon  discovered  that  the  beast  was  prick- 
eared,  his  show  appearance  having  been  pro- 
duced by  a  course  of  training  which  cultivated 
a  nice  droop  by  the  attachment  of  gelatine 
lozenges  inside  the  tip  of  the  ear  for  a  period 
of  several  months  before  the  show.  This 
practice  is  common  to  the  fancy,  and  not 
forbidden  by  any  of  the  clubs.  In  an  action 
by  the  purchaser  for  rescission  of  the  contract 
on  the  ground  of  fraud,  held  that  the  practice 
was  not  fraudulent  in  ee ;  and,  no  proof  being 
led  to  show  that,  in  this  case,  it  had  been 


followed  with  the  intention  to  deceive,  de- 
fender CMoUsned,  Gordon  v.  WaJUon  d:  Mont^ 
gomery,  1899  (O.  H.),  6  S.  L.  T.  274. 

24.  Passing  of  Property  —  Ascertained 
Article— DeliYorable  State.- An  engineer 
sold  to  a  customer  a  steam  crane  which,  at 
the  customer's  request,  he  agreed  to  keep  in 
his  yard  until  it  should  be  required  for  erec- 
tion upon  a  vessel.  It  was  a  stipulation  of 
the  contract  that  the  seller  should  make  slight 
alterations  upon  the  crane.  It  was  proved 
that  these  alterations  fell  to  be  done  in  course 
of  erection.  The  purchaser  having,  after  six 
months,  refused  to  take  delivery — held  that 
the  seller's  remedy  was  a  claim  for  damages. 
Brown  Brothers  v.  Carron  Coy.,  1898  (O.  H.), 
6  S.  L.  T.  231. 

25.  Passing  of  Property  —  Suspensive 
Condition. — Intention  as  to  passing  of  pro- 
perty in  a  gas-engine  inferred  from  evidence 
and  the  fact  that  a  brass  plate  bearing  that 
"this  is  the  property  of  the  maker  "  was  fixed 
to  the  machine.  Peebles  d:  Coy.  v.  Kerr  Ltd,, 
1902  (O.  H.),  9  S.  L.  T.  372. 

26.  Passing  of  Property  in  G-oods— Bale 
of  Goods  Act,  1893,  sees.  16,  17,  la— In 
this  case  it  was  decided  on  the  evidence 
that  it  had  been  the  intention  of  contracting 
parties  that  the  property  in  specific  goods 
sold  should  pass  at  the  date  of  the  sale. 
Kennedy's  Trustee  v.  Hamilton  and  Manson, 
1897, 26  R.  252 ;  35  S.  L.  R.  205 ;  5  S.  L.  T.  91. 

27.  Passing  of  Property  —  Sale  C.I.F.— 
F.O.B. — ObservatioJis  by  Lord  Trayner  on  the 
passing  of  property  under  contracts  c.i.f .  and 
contracts  f.o.b.  Delaurier  v.  Wylie,  1889,  17 
R.  167 ;  27  S.  L.  R.  148. 

28.  Passing  of  Bisk  and  Property— Con- 
tract C.  and  F.— C.I.F. — Georgesons  Ltd,  v. 
Von  Mehren  dh  Coy.,  1900  (O.  H.),  7  S.  L.  T. 
452.  Bunten  db  Coy,  v.  Hyshp  dc  Ma>cdo7utld, 
1900  (O.  H.),  8  S.  L.  T.  186.  Bunten  d-  Coy.  v. 
Allen,  1900  (O.  H.),  8  S.  L.  T.  184. 

29.  Passing  of  Property  —  Intention  of 
-Parties  —  Delivery  —  Volnntary  Trust- 
Estate  of  Bankrupt— Tantnm  et  tale.— A 
millwright  erected  a  threshing  mill  and  engine 
on  a  farm,  and  verbally  arranged  with  the 
tenant  that  they  were  to  remain  the  property 
of  the  millwright  until  the  price  was  paid. 
The  tenant  having  become  insolvent  and 
granted  a  trust-deed  before  any  part  of  the 
price  was  paid,  held  that  the  trustee  was  not 
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entitled  to  claim  the  mill  and  engine.  Hogarth 
V.  Smarfs  Tnutee,  IQS2,  9  R.  964 ;  19  S.  L.  R 
711.    [Of.  voce  Right  in  Security,  Nos.  103-118.] 

30.  Passixig  of  Property  —  Delivery- 
Bonded  Warehouse. — A  distiller  sold  whisky, 
which  was  paid  for,  and  held  it  in  his  bonded 
warehouse  to  the  order  of  the  vendee.  Held 
that  a  sub-sale  intimated  to  the  warehouse- 
man did  not  carry  the  property  out  of  the 
original  seller  in  a  question  between  him  and 
the  sub- vendee.  Distillers  Coy,  LtdL  v.  RusselFs 
Trs.,  1889,  16  R.  479;  26  S.  L.  R  348. 

31.  Passing  of  Property  —  Delivery  — 
Symbolical  —  Key  —  Sale  or  Secnrity.— 
Where  a  director  of  a  company  (entitled  to 
deal  with  the  company),  in  order  to  provide  it 
with  funds,  agreed  to  buy  barrels  from  the 
company,  paid  for  them,  and  received  the  key 
of  a  fenced  place  where  they  were  stored,  held 
that  there  had  been  a  good  sale.  West  Lothian 
Oil  Coy,  V.  Mair,  1892, 20  R  64 ;  30  S.  L.  R  89. 

32.  Passing  of  Property— Sale  or  Hira 
— On  the  construction  of  an  agreement  for 
the  delivery  of  a  machine,  payment  of  a  sum 
in  name  of  hire  during  a  specified  period,  and 
the  passing  of  the  property  to  the  consignee 
on  the  expiry  of  the  period  without  further 
pajHuent, — held  that  the  property  passed  on 
delivery,  and  that  a  poinding  creditor  of  the 
buyer  was  preferred  to  the  seller.  Cropper  d; 
Coy.  V.  Donaldsmi,  1880,  7  R  1108;  17  S.  L.  R 
749. 


33.  Passing  of  Property— Sale  or  Hire- 
Suspensive  Condition.  —  The  contract  by 
which  a  vendor  hires  goods  to  a  purchaser  on 
the  condition  that,  when  a  certain  number  of 
termly  payments  shall  have  been  made,  the 
goods  will  become  the  property  of  the  pur- 
chaser, is  one  of  sale  under  a  suspensive  con- 
dition, and  the  property  in  the  goods  does 
not  pass  till  the  last  instalment  has  been 
paid.  Murdoch  db  Coy,  Ltd.  v.  Greig,  1889,  16 
R396;  26S.  L.  R323. 

34.  Passing  of  Property  —  Executory  — 
Sale  of  Ship— Materials  intended  for  Oon- 
stmction — Security. — An  executory  contract 
for  the  sale  of  a  ship  contained  a  provision 
that  **  all  materials  from  time  to  time  intended 
for  her  .  .  .  whether  in  the  building  yard, 
workshop,  river,  or  elsewhere,  become  the  pro- 
perty of  the  owners."  In  a  question  between 
the  purchasers  and  the  trustee  in  bankruptcy 
of  the  builders,  held  that  the  contract  was  for 
the  sale  of  a  ship,  and  not  of  materials ;  and 


that  the  clause  above  quoted  was  no  more  than 
an  attempt  to  constitute  a  security  over  the 
materials.  Macbeth  d;  Gray  v.  Reid,  1904 
(H.  L.),  6  F.  26 ;  41  S.  L.  R  369  ;  11  S.  L.  T. 
783.  Overruling  (P)  Ibid,  v.  Ibid,,  1901,  4  F. 
346 ;  39  S.  L.  R  188 ;  9  S.  L.  T.  327. 

35.  Passing  of  Property— Indorsation  of 
Bill  of  Lading. — Held  that  the  property  in  a 
cargo  of  coal,  shipped  for  consignment  abroad, 
passed  to  the  consignees  on  shipment  and  in- 
dorsation, and  posting  to  the  consignees  of 
the  bills  of  lading.  Delaurier  v.  Wyllie,  1889, 
17  R  167;  27S.  L.  R  148. 

36.  Passing  of  Property— Ship— Instal* 
ment  Payments  of  Price.  —  Does  the  pro- 
perty in  a  ship  sold  in  course  of  construction 
for  a  price  payable  by  instalments  pass  to  the 
purchaser  by  the  common  law  of  Scotland  as 
the  instalments  of  the  price  are  paid  P  M'Bain 
V.  WaUaoe  db  Coy,,  dhc,  1881,  6  A.  0.  589 ;  8  R 
(H.  L.)  106 ;  18  S.  L.  R  734. 

37.  Passing  of  Property— Bisk— Control 
— Delivery — Ship. — A  building  contract  for 
a  ship  provided  for  (1)  instalment  payments, 
(2)  passing  of  property  to  purchasers  as  vessel 
built,  (3)  risk  to  remain  with  builders  till 
delivery,  (4)  payment  of  final  instalment  when 
vessel  delivered  and  builder's  certificate  handed 
over.  The  vessel  was  built,  the  last  instal- 
ment paid,  and  the  certificate  handed  to  the 
purchaser's  representative,  but  before  she  had 
been  removed  from  the  builder's  berth,  and 
while  in  charge  of  their  watchman,  she  was 
capsized  by  a  squall.  Held  that  the  risk  had 
passed  to  the  purchasers  at  the  date  of  the 
accident.  Brewer  v.  Duncan,  d;  Coy.,  1892,  20 
R  230 ;  30  S.  L.  R  202. 


38.  Passing  of  Property— Bisk— Ship- 
Price  paid  by  Instalments— Delivery.— A 

ship  was  built  in  Glasgow  for  a  purchaser  to 
be  delivered  at  Santa  Lucia.  The  price  was 
paid  by  instalments  as  the  vessel  progressed. 
On  her  voyage  to  Santa  Lucia  she  was  lost. 
Held  that  the  purchaser  was  entitled  to  recover 
back  the  instalments  paid.  Du  Buisson  d;  Coy, 
V.  Swan  d:  Coy.,  1889, 17  R  252 ;  27  S.  L.  R  206. 

39.  Passingof  Property— Executory  Oon- 
tract— Pasrment  by  Instalments— Inspec* 
tion. — When  a  contract  for  the  construction 
of  a  ship  or  machine  stipulates  for  instalment 
payments  at  certain  stages  of  the  work,  and 
that  on  pajHuent  the  work  executed  shall 
belong  to  the  purchaser,  the  purchaser  on 
payment  acquires  a  jus  ad  rem  to  the  portion 
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completed  which  is  valid  against  the  seller's 
creditors  if  the  purchaser  has  accepted  the 
completed  work  as  part  implement  of  the 
contract  of  sale.  Seath  <k  Coy.  ▼.  Moore,  1886 
(H.  L.),  13  R.  57 ;  23  R.  495. 

40.  Passing  of  Property— Executory  Con- 
tract—Engining  Ships— Pasrment  by  Instal- 
ments—Material Appropriated— Delivery 
— Inspection. — A  firm  of  engineers,  by  various 
contracts  between  September  1881  and  Decem- 
ber 1882  with  a  shipbuilder,  undertook  to  fit 
up  dififerent  ships  with  engines  at  certain 
prices.  Certain  of  the  contracts  provided  for 
instalment  payments.  The  conditions  as  to 
these  payments  were  not  observed,  but  in  all 
cases  advances  were  made  as  required,  the 
shipbuilder  being  satisfied  that  the  work  done 
warranted  pajnnent.  On  the  date  of  the  last 
contract  the  parties  entered  into  an  agree- 
ment with  reference  to  all  contracts  made  or 
to  be  made  between  them  that  on  an  instal- 
ment payment  being  made,  the  subjects  so 
far  as  constructed,  and  all  materials  in  the 
engineers'  yard  in  connection  with  the  con- 
tract work,  should  be  the  absolute  property 
of  the  shipbuilder,  subject  only  to  the  engi- 
neers' lien  for  any  bakuice  remaining  due  to 
them.  Within  six  months  afterwards  the 
engineers  were  sequestrated.  In  an  action 
at  the  instance  of  the  shipbuilder,  hdd  (1) 
that  the  agreement  was  inefifectual  without 
delivery;  (2)  that  the  material  in  the  yard 
had  not  been  sold  to  the  shipbuilder,  and 
that  the  unfinished  engines  not  having  been 
inspected  by  the  purchaser  and  accepted  as 
in  part  implement  of  the  contract  of  sale, 
sec.  1  of  the  Mercantile  Law  Amendment  Act, 
1856,  did  not  apply.  Seath  <k  Coy.  v.  Moore, 
1886  (H.  L.),  13  R.  67 ;  23  S.  L.  R.  495. 

41.  Passing  of  Property— Ship— Bill  of 
Sale— Possession— Seller  still  on  Register- 
Merchant  Shipping  Acts,  1854,  1862.— In  a 
question  as  to  what  property  fell  under  a 
sequestration,  held  that  a  bill  of  sale,  followed 
by  possession,  vested  the  property  of  a  ship 
in  the  purchaser,  although  the  seller  who  was 
subsequently  sequestrated  remained  on  the 
register  as  owner.  Observations  {per  Ld.  Deas) 
on  Tod's  Trustee  v.  fVUson,  1869,  7  Macph. 
1100.  JVaison  v.  Dtmcan,  1879,  6  R.  1247 ;  16 
8.  L.  R.  791. 

42.  PassiDgof  Property— Bisk— Be-trans- 
mission  of  Article  Sold  to  have  Defects 
Bemedied. — An  engineer  in  A.  sold  to  a  cus- 
tomer in  B.  a  machine,  delivery  to  be  on  the 
railway  truck  at  A.    The  customer  not  being 


satisfied  with  the  machine,  the  engineer  pro- 
posed that  the  machine  should  be  returned 
to  be  overhauled,  and  agreed  to  pay  the  car- 
riage. In  retransmission  to  the  purchaser  it 
was  damaged  on  the  railway.  Held  that  the 
risk  was  with  the  purchaser.  Beesley  ds  Coy.  v* 
M'Ewen,  1884, 12  R  384;  22  S.  L.  R.  282. 

43.  Performance — Failure  to  Perform  a 
Material  Part  of  the  Contract— Horse- 
Splint. — Held  in  an  action  for  the  price  of  a 
horse  that  a  splint  on  the  leg  of  the  horse  not 
causing  lameness  does  not  constitute  a  failure 
to  perform  a  material  part  of  the  contract  on 
the  part  of  the  seller  in  terms  of  the  above 
section,  and  does  not  entitle  the  buyer  to 
repudiate  the  bargain.  Fev^son  v.  GemmeU^ 
1904,  11  S.  L.  T.  153  and  697. 

44.  Price— No  Consensus  in  idem  plad- 
tnm  —  Delivery.  —  Where  parties  had  mis- 
understood each  other  as  to  the  price  of 
certain  goods  sold  and  partly  delivered,  held  in 
an  action  for  payment  of  the  price  that  the 
defender  was  liable  for  the  market  value  of 
the  goods  delivered.  Stuart  db  Coy,  v.  Kennedy , 
1885,  13  R.  221 ;  23  S.  L.  R.  149. 

45.  Price— Actio  quanti  minoris— Claim 
for  Damages. — Purchasers  for  whom  a  ship 
was  built,  who  paid  for  her,  and  took  delivery, 
held  entitled,  on  finding  after  trial  that  she 
was  disconform  to  contract,  to  claim  damages* 
Speficer  d:  Coy.  v.  Dohbie  d;  Coy.,  1879,  7  R  396 ; 
17  S.  L.  R.  370. 

46.  Price  — Qnanti  minoris  — Executory 
Contract.  —An  engine  was  erected  to  be  paid 
for  in  three  instalments.  The  first  and  part 
of  the  second  instalment  were  paid.  The 
engine  was  disconform  to  contract.  The  third 
instalment  was  more  than  enough  to  pay  the 
counterclaim  against  the  makers.  Held  that 
they  were  entitled  to  recover  the  balance  of 
the  second  instalment.  Dick  <t  Steverison  v. 
Woodnde  Steel  and  Iron  Coy,,  1888,  16  R.  242  j 
26  S.  L.  R.  165. 


47.  Price — ^Actio  quanti 
sion  of  Contract. — Held  that  the  purchaser 
of  lands,  sold  to  him  with  absolute  warrandice^ 
was  entitled  to  damages  in  respect  that  the 
lands  were  subject  to  restrictions  in  favour 
of  a  third  party.  LouttiVs  Trs,  v.  Highland 
Rly,  Coy.,  1892,  19  R.  791 ;  29  S.  L.  R.  670. 
Welsh  V.  RusseU,  1894,  21  R.  769  ;  31  S.  L.  IL 
611 ;  1  S.  L.  T.  594. 

48.  Price— Discount— Effect  of  Invoice 
on  Contract.  —  A.  contracted  by  word  of 
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mouth  to  buy  beer  from  B.,  and  the  agree- 
ment was  that  when  payment  was  made  there 
should  only  be  due  the  nominal  price,  less 
85  per  cent.  Beer  was  supplied  under  the 
eontraot,  each  parcel  being  invoiced  *^  Terms — 
three  months.  Accounts  not  paid  in  full 
within  that  time  not  subject  to  discount." 
Nothing  had  been  said  at  the  time  of  making 
the  contract  as  to  the  length  of  credit  to  be 
given,  and  during  a  course  of  dealing  which 
extended  over  two  years  A.  frequently  paid 
the  65  per  cent,  of  invoice  price  after  the 
lapse  of  three  months.  Held  that  the  original 
contract  was  not  qualified  by  the  terms  of  the 
invoice,  and  that  A.  was  liable  for  an  account 
only  after  deduction  of  35  per  cent.  Biu:hanan 
tk  Coy.  V.  Macdonxdd,  1895,  23  R  264;  33 
6.  L.  R.200;  3  S.  L.  T.  185. 

49.  Price  —  Minerals  —  Payment  out  of 
*'  First  and  Beadiest  Profits."— Minerals  in 
lands  which  had  never  been  worked  were  sold 
for  £800  and  a  further  sum  of  £200  to  be  paid 
''out  of  the  first  and  readiest  of  the  profits 
which  may  be  derived  from  the  said  minerals." 
After  an  interval  of  years  the  minerals  were 
let  to  a  tenant  and  the  seller  then  raised  an 
action  for  payment  of  the  £200  out  of  the 
rents.  Held  that  the  meaning  of  the  above 
clause  was  that  as  soon  as  nett  profits  had 
been  realised  the  seller  was  to  be  entitled  to 
payment  thereof  till  he  received  the  £200. 
Anderion  v.  Aldon^  dx.,  1882,  10  R.  177;  20 
S.  L.  R  123. 

60.  Bejection  —  Disconformity  to  Con- 
tract—Deliyery—Timeons  Bcjection— Per- 
sonal Bar. — It  is  the  duty  of  a  purchaser  to 
examine  goods  on  delivery  to  ascertain  whether 
they  are  conform  to  contract,  and,  if  they  are 
not,  to  return  them  immediately  to  the  seller. 
If  he  fails  to  do  this  he  will  be  barred,  unless 
the  defect  was  latent,  from  pleading  that  the 
goods  were  disconform  to  warranty.  Carter  d: 
Coy.  V.  Campbell,  1885,  12  R.  1075 ;  22  S.  L.  R. 
711. 

51.  Rejection  —  Timeous  —  Examination 
of  Gk>ods  meant  for  Export— Delay  in  giving 
Notice  of  Disconformity. — In  a  contract 
for  the  purchase  and  sale  of  goods  intended 
for  export  it  was  agreed  that  delivery  should 
be  f.a.s.,  Glasgow.  The  goods  were  sent 
abroad  without  inspection,  and  were  finaUy 
tejected  by  the  consignees  as  disconform  to 
contract.  Held  that  the  purchaser  should 
have  inspected  the  goods  in  Glasgow,  or,  at 
all  events,  before  they  were  exported,  in  order 
to  reserve  his  right  to  reject.     There  was  also 


in  the  case  an  element  of  undue  delay  in  giving 
notice  of  disconformity.  Pirie  <t  Coy,  v.  Smdth 
d:  Coy.,  1895,  22  R.  699 ;  32  S.  L.  R.  474 ;  3 
S.  L.  T.  20. 

52.  Bedection— Opportunity  to  Inspect— 
Sale  for  Export. — A  merchant  procured  from 
a  coke  dealer  a  sample  of  coke  for  export,  and 
he  forwarded  it  to  his  foreign  friend  who  gave 
an  order.  Coke  to  fill  the  order  was  then 
bought  by  the  merchant  from  the  dealer  for 
delivery  for  export  at  G.  The  cargo  was 
rejected  by  the  foreign  buyer  as  disconform 
to  sample.  The  seller  being  aware  that  the 
sample  had  been  sent  abroad  and  that  the  sale 
was  for  export^  held  that  there  had  been 
timeous  rejection.  QUugow  Magistrates  v. 
Ireland  d  Son,  1895,  22  R  818 ;  32  S.  L.  R 
616 ;  3  S.  L.  T.  65. 

53.  Bejection — Inspection. — Lithographed 
copies  of  a  coloured  plate  were  delivered  in 
parcels  to  a  publisher.  An  inspection  of 
several  packets  showed  the  contents  right. 
The  remaining  packets  were  distributed  un- 
opened among  the  trade.  Two  weeks  after 
it  was  found  that,  for  the  most  part,  the  plates 
were  sticking  together  and  spoiled.  Held  that 
the  publisher  was  entitled  to  reject  the  spoiled 
plates  and  to  damages.  APCaw,  Stevenson  d 
Orr,  Ltd.  v.  M'Laren  d  Son,  1893,  20  R  437  ; 
30  S.  L.  R  466. 

54.  Rejection  —  Timeous  —  Opportunity 
for  Examination. — ^A  company  of  cloth  manu- 
facturers ordered  from  a  spinning  company  a 
quantity  of  yams  to  be  used  in  their  business. 
These  yams  were  to  be  of  certain  specified 
colours  and  sizes.  After  most  of  the  yam  had 
been  delivered  and  been  woven  into  cloth  the 
manufacturers  raised  an  action  of  damages 
against  the  spinners  on  the  ground  that  the 
yarns  were  disconform  to  contract  and  defec- 
tive in  quality  for  the  manufacture  of  first- 
class  cloth,  the  alleged  purpose  for  which  they 
were  bought.  They  alleged  that  it  was  not 
possible  to  discover  the  defects  before  using 
the  yams.  Held  (per  Ld.  Kinnear),  on  a 
proof,  that  the  defects  alleged  to  exist  might 
have  been  discovered  by  reasonable  examina- 
tion, and  therefore  that  the  defenders  were 
barred  from  claiming  damages  by  having  re- 
tained and  used  the  yams.  BlerikhorUf 
Richardson  d  Coy,  v.  Milnathort  Spinning  Coy.^ 
1883  (O.  H.),  20  S.  L.  R.  707. 

55.  Rejection— Timeons— Breaking  Bulk. 
— ^A  cargo  of  615  logs  of  wood  arrived  in  port 
on  14th  June,  and  its  discharge  was  finished 
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on  26th  June.  The  purohaser  sold  eleven  logs 
from  the  ship's  side  without  examination,  and 
out  up  in  his  yard  thirteen  other  logs  to  fulfil 
an  order.  The  latter  were  not  delivered  as 
they  were  found  unsuitable.  He  subsequently 
had  a  great  number  of  the  other  logs  chipped 
in  order  to  ascertain  their  condition,  and  on 
3rd  July  wrote  to  the  seller's  agents  rejecting 
the  cargo  as  disconform  to  contract.  Held 
that  the  rejection  was  timeous,  and  that  there 
had  been  no  breaking  of  bulk  nor  act  of 
ownership  sufficient  to  bar  rejection.  Wallace 
<fc  Broxon  v.  Robinson^  Fleming  db  Coy.^  1885 
(O.  BL),  22  S.  L.  R  830. 

56.  Rejection— TimeotLB  Bejection— De- 
liyery  and  Partial  Use— Exception  to  Bnle. 
— A  merchant,  under  a  general  understanding 
with  a  manufacturer,  supplied  him  as  required 
with  goods  for  use  in  his  business.  An  order 
to  stop  deliveries  having  been  misunderstood, 
the  merchant  continued  to  deliver  as  before 
without  the  manufacturer's  knowledge.  The 
manufacturer,  after  eight  separate  lots  had 
been  delivered,  became  aware  of  what  had 
taken  place,  found  that  such  of  the  delivered 
goods  as  had  not  been  used  were  defective,  and 
rejected  them — more  than  a  month  after  the 
order  to  stop  had  been  given  to  the  merchant. 
Held  that  the  examination  and  rejection  were 
timeous  in  the  exceptional  circumstances. 
M'Carter  v.  Steioart  <i:  Mackenzie,  1877,  4  R.  890 ; 
14  S.  L.  R.  572. 

57.  Rejection— Actio  quanti  minoria— 
Election-— Delay— Personal  Bar— Sale  of 
Goods  Act,  1893,  sees.  11,  35,  53.— The  pur- 
chaser of  a  dynamo,  after  using  it  for  seven 
months,  gave  notice  of  rejection  to  the  seller, 
on  the  ground  of  disconformity  to  contract. 
The  maker  did  not  remove  the  machine,  and 
the  purchaser  continued  to  use  it.  Held  that, 
having  elected  to  reject,  he  was  barred  from 
keeping  the  machine  and  claiming  damages, 
and  that,  in  the  circumstances,  he  had  for- 
feited his  right  to  reject  (Ld.  Kinnear  dis- 
tenting).  Electric  Construction  Coy,  v.  Hurry  d: 
Young,  1897,  24  R.  312  ;  34  S.  L.  R.  295  ;  4 
S.  L.  T.  287. 

58.  Rejection  — Inspection  — Goods  Ap- 
proved of. — In  September  defender  bought 
from  pursuer  200  barrels  of  herrings  after 
adequate  inspection.  The  conditions  of 
the  bargain  were :  (1)  the  herrings  to  be 
delivered  in  good  condition,  clean  and  well 
pickled,  f.o.b.  on  the  defender's  orders;  (2) 
delivery  to  be  delayed  till  the  purchaser 
should  have  arranged  a  transport ;  (3)  mean- 


while the  herrings  to  remain  on  the  pre- 
mises of  and  in  charge  of  the  seller.  The 
barrels  were  not  marked.  On  26th  October* 
the  defender,  having  made  arrangements  for 
their  carriage,  objected  to  the  quality  of  the 
herrings,  and  asked  leave  to  have  an  inspection 
made.  This  the  pursuer  refused  to  allow,  on 
the  ground  that  the  herrings  had  been  in** 
spected  and  approved  of  at  the  date  of  the 
sale.  The  defender  then  refused  to  take  de- 
livery, and  an  action  was  raised  for  the  price. 
Held  that  the  defender  had  an  absolute  right 
of  inspection  for  the  purposes  (a)  of  seeing 
whether  the  seller's  obligation  as  custodier 
had  been  fulfilled  ;  (b)  to  identify  the  herrings 
offered  with  those  which  he  had  bought;  (c) 
and  that  he  was  accordingly  entitled  to  refuse 
to  take  delivery.  OhaJmers  v.  Paterson,  1897^ 
24  R.  1020;  34  S.  L.  R.  768 ;  5  S.  L.  T.  112. 

59.  Bejection— Timeous  Bejection— Con- 
tract— Construction— Condition. — It  was  a 
stipulation  in  a  contract  for  the  construction 
of  a  machine  that  it  should  be  delivered  by 
the  22nd  ApriL  It  was  not  delivered  till  July, 
when  it  was  fitted  up  in  the  buyer's  premises. 
The  buyer  then  claimed  to  reject  the  machine, 
on  the  ground  that  there  had  been  failure  to 
deliver  within  the  contract  time.  Held  that 
the  buyer  had  failed  to  state  his  right  of  re- 
jection timeously,  and  that  he  was  entitled 
only  to  damages.  Opinions  in  the  Court  of 
Session,  that  time  was  not  of  the  essence  of 
the  contract.  (This  case  was  decided  mainly 
on  the  terms  of  the  correspondence  between 
the  parties.)  Paion  d*  Sons  v.  Payne  db  Coy,, 
1897  (H.  L.),  36  S.  L.  R.  112. 

60.  Rejection  —  Disconformity  to  Con- 
tract— Retention. — When  goods  are  sup- 
plied disconform  to  contract,  the  buyer  must 
either  keep  them  and  claim  a  deduction  from 
the  price,  or  reject  them  and  at  once  send 
them  back.  He  may  not  intimate  rejection 
and  then  retain  possession  in  order  to  coerce 
the  seller  into  an  admission  of  his  breach  of 
contract.  Lupton  rfr  Coy.  v.  Sckulze  d:  Coy.f 
1900,  37  S.  L.  R.  839;  8  S.  L.  T.  121. 

61.  Rejection  —  Timeous.  —  A  furniture 
dealer  sold  to  the  proprietor  of  an  hotel 
several  lots  of  bedroom  furniture  at  a  fixed 
price  for  each  lot,  and  the  articles  were  de« 
livered  on  or  before  12th  July.  Each  lot 
included  a  straw  palliasse.  About  the  be* 
ginning  of  August  it  was  found  that  these 
palliasses  were  swarming  with  minute  inseotSi 
which  had  spread  to  other  portions  of  the 
furniture.    Intimation  was  made  to  the  selleri 
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who  on  11th  August  removed  the  palliasses 
and  supplied  others  in  their  stead;  he  also 
sent  a  man  in  his  employment  to  remove  the 
insects  from  the  rest  of  the  furniture,  which 
was  successfully  done  by  the  end  of  November. 
The  purchaser,  on  24th  January  1887,  after  an 
action  had  been  raised  for  payment  of  the 
price,  rejected  the  furniture  on  the  ground 
that  the  insects  might  return.  EM,  on  the 
evidence,  that  the  furniture,  with  the  excep- 
tion of  the  palliasses,  was,  when  delivered, 
conform  to  contract,  and  that  the  spreading 
of  the  insects  was  not  a  sufficient  ground  for 
rejection.  Opinions  that  there  had  not  been 
timeous  rejection.  Sinclair  v.  M^Ewan,  1887, 
25  S.  L.  R.  76. 

62.  Bcjdction— Timeous— Horse.— A  per- 
son bought  a  horse  on  the  15th  January,  and 
took  delivery  of  it  on  the  28th.  On  19th 
March  he  wrote  to  the  seller  8a3ring  that  he 
had  been  absent  from  home,  and  did  not  quite 
know  what  to  do  about  the  horse,  which  was 
very  vicious  in  the  saddle;  that  he  had  not 
made  up  his  mind  to  part  with  him  yet,  and 
he  desired  to  know  if  the  seller  would  change 
him  if  he  decided  to  do  so.  On  24th  March 
he  wrote  again  saying  that  the  horse  was 
vicious,  and  he  must  be  quit  of  him  at  once. 
On  1st  April  he  wrote  threatening  legal  pro- 
ceedings if  the  horse  was  not  taken  back  and 
the  price  returned.  Thereafter  he  returned 
the  horse  and  brought  an  action  for  repeti- 
tion of  the  price.  The  Court  assoilzied  the 
defender,  on  the  ground  that  the  pursuer  had 
not  timeously  rejected  the  horse.  Chaplin  v. 
Jardine,  1886,  23  S.  L.  R.  487. 

63.  Bcjection  —  Horse  —  Warranty  — 
SherifTs  Warrant  to  sell  Bedected  Goods. 
— On  1st  May  A.  offered  to  sell  B.  a  horse 
which  he  warranted  to  be  sound.  On  24th 
May  A.  left  the  beast  at  B.'s  place ;  B.  kept 
it,  tried  it,  and  on  1st  June  wrote  to  A.  that 
he  bought  the  animal,  and  enclosed  £29,  this 
being  a  sum  less  than  A.  had  asked,  but,  in 
B.'s  opinion,  all  that  the  horse  was  worth. 
A.  accepted  the  £29.  Soon  afterwards  it 
appeared  that  the  horse  had  been  unsound 
when  sold.  B.  tried  to  get  rid  of  the  bargain 
on  the  ground  of  breach  of  warranty,  and,  as 
A.  refused  to  take  back  the  horse,  obtained 
a  Sheriff's  warrant,  and  sold.  Held  that  the 
transaction  was  not  a  sale  on  warranty.  06- 
servatione  on  (1)  timeous  rejection;  (2)  the 
necessity  of  making  prompt  application  for 
a  Sheriff's  warrant  to  sell  where  the  vendor 
refuses  to  take  back  the  goods.  Malcolm  v. 
Crossy  1898,  25  R  1089 ;  35  S.  L.  R.  794. 


64.  Bcjection— Timeous— Machine— De- 
fects in  Subject  Snpplied— Agreement  as 
to  Part  of  Subject— Bar. — The  purchaser  of 
a  machine  consisting  of  two  parts,  made  for 
him  in  implement  of  a  contract,  on  delivery 
rejected  one  part  as  defective,  and  ten  days 
later  made  an  agreement  with  the  sellers  as 
to  the  expense  of  replacing  the  defective 
portion.  Five  days  later  the  purchaser  dis- 
covered defects  in  the  other  part,  and  inti- 
mated rejection  thereof.  Held  that,  as  the 
defects  in  the  second  part  were  apparent  at 
the  date  of  the  agreement,  he  was  thereby 
precluded  from  rejecting,  or  refusing  to  pay 
the  price.  Smith  Brothers  ds  Coif,  v.  Scott,  1875, 
2  R.  601 ;  12  S.  L.  R.  387. 

65.  Rejection— Machine— Disconformity 
to  Contract. — A.  bought  from  B.  a  pump  to 
''throw  water  350  feet  vertical."  It  was 
delivered  on  the  11th  March  1895,  tried  for 
a  period  of  ten  days,  working  at  a  depth  of 
120  feet,  and  then  laid  aside  till  November 
1895,  when  it  was  tried  at  a  depth  of  320  feet 
and  found  inefficient.  Notice  of  rejection  was 
given  to  B.  in  February  1896.  Meanwhile 
the  price  had  been  paid  on  1st  May  1895. 
Held  that  A.  must  be  taken  as  having  accepted 
the  pump,  and  that  it  was  too  late  to  reject. 
Morrison  db  Mason  v.  Clarkson  Brothers,  1898, 
25  R.  427 ;  35  S.  L.  R.  335 ;  6  S.  L.  T.  277. 

66.  Rejection  —  Timeous  —  Machine  — 
Petty  Defects. — Where  breakages  occur  after 
delivery  in  a  machine,  otherwise  conform  to 
contract,  and  the  seller  offers  to  make  good 
the  breakages,  the  buyer  is  too  late  to  reject* 
Bradley  <h  Coy.  v.  DoUar,  1886,  13  R.  893;  23 
S.  L.  R.  626. 

67.  Rejection  —  Disconformity. — Circum- 
stances where  the  purchaser  of  a  second-hand 
gas-engine  was  held  entitled  to  reject  it  as 
disoonform  to  description.  Roberts  db  Coy,  v. 
Yule,  1896,  23  R.  855;  33  S.  L.  R.  667;  4 
S.  L.  T.  53. 

68.  Rejection  —  Disconformity  to  Con- 
tract.— Circumstances  in  which  held  that  the 
disconformity  to  contract,  which  was  at  least 
doubtful,  of  certain  goods  was  not  sufficient 
to  justify  their  rejection.  Brandt  &  Coy,  v. 
Rmny  db  Brown,  1881,  18  S.  L.  R.  525, 

69.  Rejection  —  Sale  of  Motor  Oar  — 
Qnarantee  against  Defectiye  Workmanship 
and  Material. — The  pursuer  sued  for  repay- 
ment of  the  price  of  a  motor  car  which  he  had 
purchased  from  the  defender,  alleging  that 
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the  car  had  broken  dowD  owing  to  defects  in 
the  workmanship  and  material.  Held  after  a 
proof  that  the  breakdown  was  not  due  to 
defective  workmanship  or  material,  and  de- 
fenders assoilzied,  Coioell  v.  The  Glasgow  Motor 
Car  Coy,,  1904,  11  S.  L.  T.  600  and  758. 

70.  Rejection— Ship— Price  to  be  Paid  in 
Exchange  for  Bill  of  Sale— Delay  in  Ten- 
dering Bill. — In  the  sale  of  a  ship  it  was  agreed 
that  the  price  was  "  to  be  paid  for  and  in  ex- 
change of  a  bill  of  sale."  When  the  buyer 
requested  delivery  he  was  informed  by  the 
seUer  that  he  could  not  get  the  biU  of  sale 
for  a  month.  He  then  repudiated  the  sale< 
Held  that  he  was  entitled  to  do  so.  Forbes  v. 
Campbell,  1886,  12  R.  1066  ;  22  S.  L.  R.  699. 

71.  Be-Sale  — Price  — Snxrogatnm  — Ob- 
ligation on  Buyer  Reselling- Insurance.- 

The  purchaser  of  minerals  at  40s.  a  ton  was 
bound  to  resell  at  the  highest  obtainable 
price,  and  repay  to  the  first  seller  half  the 
excess  of  the  price  over  60s.  a  ton.  He  took 
delivery  and  insured  the  minerals.  Half  of 
a  heap  of  10,000  tons  was  burnt,  and  the 
purchaser  abandoned  the  whole  heap  to  the 
insurance  company  on  receiving  68s.  a  ton  for 
the  whole  heap,  which  was  less  than  the 
market  price.  The  seller  sued  for  half  the 
excess  over  60s.  of  the  price  obtained  for  the 
whole  heap,  and  in  the  Inner  House  asked 
leave  to  amend  his  claim  with  regard  to  the 
unburnt  part  of  the  heap,  stating  it  at  half 
the  difference  between  60s.  and  76s.,  the 
market  price.  Amendment  disallowed,  and 
pursuer  held  entitled  to  half  the  excess  over 
608.  of  the  price  obtained  for  the  whole  heap. 
Gillespie  v.  Miller,  Son  db  Coy.,  1874,  1  R.  423 ; 
11  S.  L.  R.  212. 

72.  "Sale  and  Return"— ''Sale  on  Ap- 
probation."— Distinction  taken  between  the 
two  kinds  of  sale.  Broum  v.  Marr,  Barclay,  dec, 
1880,  7  R.  427 ;  17  S.  L.  R.  277. 

73.  Sale  and  Return  —  Bankruptcy  of 
Consignee. — On  the  construction  of  an  am- 
biguous letter  importing  some  contract  in 
relation  to  reaping  machines,  held  (1)  that  the 
contract  intended  was  one  of  sale  and  return ; 
and  (2)  that,  the  consignee  having  been 
sequestrated  before  he  had  done  anything  to 
terminate  the  suspensive  condition,  the  pro- 
perty remained  with  the  consigner.  Ross  dc 
Coy,  V.  Piano  Mnfg.  Coy,,  1903  (O.  H.),  11 
S.  L.  T.  7. 

74.  Sale  and  Return— Transfer  of  Pro- 
perty, — ^In  a  contract  of  sale  or  return  the 


property  in  the  goods  does  not  pass  to  the 
consignee  until  he  has  exercised  his  option  to 
buy.  Macdonald  v.  JVestren,  1888, 16  R.  988 ; 
26  S.  L.  R  710. 

75.  Sale  and  Return— Suspensive  Condi- 
tion—Bankruptcy—Alleged Purchaser.— 
Wines  were  forwarded  to  a  hotelkeeper  for  use 
in  his  business,  the  wine  merchant  retaining, 
according  to  the  verbal  agreement  of  the 
parties,  the  property  of  the  wine,  and  having 
access  from  time  to  time  to  the  cellars  in 
order  to  take  stock.  The  hotelkeeper,  on 
stock  being  thus  taken,  paid  for  what  had 
been  used.  The  hotelkeeper  having  been 
sequestrated  after  a  number  of  years'  dealing 
on  this  footing,  held  (by  Ld.  Kinnear)  that 
the  wines  then  in  his  cellars,  and  sent  there 
under  this  course  of  dealing,  did  not  fall 
under  the  sequestration.  Bell,  Bannie  db  Coy. 
V.  IFhite^s  Trustee  (O.  H.),  1886,  22  S.  L.  R. 
697. 

76.  Sale  and  Return— Sale  or  Security- 
Sale  a  non  domino— Hire— Option  to  Pur- 
chase.— Donald  bought  cattle  beasts  from 
Gallachan  at  the  Brechin  Auction  Mart ;  and 
the  B.  Auction  Company  advanced  money  to 
pay  Gallachan.  Donald  signed  an  agreement 
which  bore  to  be  a  hire  of  the  beasts  by  the 
company  (as  owners)  to  him,  in  order  that  he 
might  fatten  them ;  but  with  an  option  to 
him  at  any  time  to  purchase.  Donald  sold 
the  cattle  to  Reid.  The  company  having 
sued  Reid  for  delivery  of  the  cattle  or  their 
value,  held  (1)  that  the  company  became 
owners  on  Donald  signing  the  agreement,  (2) 
that  Donald  having  the  option  to  purchase, 
had  exercised  his  option  by  the  sale  to  Reid. 
Reid  assoilzied.  Brechin  Auction  Coy,  v.  Reid, 
1895,  22  R.  711 ;  32  S.  L.  R.  539. 

77.  Sample — Sale  induced  by. — Distinction 
between  "  sale  by  sample  "  and  ''  sale  induced 
by  sample."  In  the  case  of  '^  sale  by  sample  " 
there  is  a  warranty  of  conformity  of  bulk  to 
sample.  Held,  on  the  facts,  that  there  had 
been  a  sale  by  sample.  Glasgow  Magidraies  v. 
Ireland  d:  Son,  1895,  22  R.  818;  32  S.  L.  R. 
616 ;  3  S.  L.  T.  65. 

78.  Stoppage  in  transitu  —  Delivery  to 
Carrier  for  fturther  Transit. — A.  purchased 
goods  from  B.  to  be  shipped  to  X.  The  bill  of 
lading  bore  the  goods  had  been  shipped  by 
A.,  the  purchaser,  and  were  to  be  delivered  at 
the  port  of  X.  ^*  unto  the  agent  of  the  R.  D. 
Railway  Company,  to  be  by  them  forwarded  in 
transit  to  A.,  Moscow."    Held  that  the  goods 
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when  in  the  hands  of  the  railway  company 
were  still  in  trandtu  and  oould  be  stopped  by 
B.  M^Leod  A  Coy.  v.  Harrison,  1880,  8  R  227  ; 
18  S.  L.  R.  129. 


«( 


79.  StopiMige   in    transitu  —  Delivery 
Alongside   VesseL" — A  contract   for  the 

sale  of  export  coal  provided  that  '^  the  point 
of  delivery  shall  be  alongside  the  ship." 
Opinions  that,  after  the  coal  had  been  loaded 
on  board  ship,  it  would  have  been  too  late  to 
stop  in  transitu.  Cowdenbeath  Coal  Coy,  Ltd. 
V.  Clydesdale  Bank,  1895,  22  R.  682  ;  32  S.  L.  R. 
649;  3S.  L.  T.  41. 

80.  Suldect  Sold  —  Business  —  Business 
Books. — On  the  sale  of  a  business  the  business 
books  of  the  concern  go  to  the  purchaser, 
unless  it  be  otherwise  agreed.  Morrison  v. 
Morrison,  1900,  2  F.  382 ;  37  S.  L.  R.  283 ;  7 
S.  L.  T.  326. 

81.  Subject  Sold— Quality— Spediled  in 
first,  but  not  in  later  Orders.— A  builder 
who  was  aware  that  there  were  two  kinds 
of  rock  in  a  quarry  known  as  "clean"  and 
''black"  rock,  similar  in  appearance,  ordered 
a  quantity  of  stone  from  the  owners  of  the 
quarry  and  stipulated  that  it  should  be  clean 
rock.  In  subsequent  orders  he  made  no  such 
stipulation,  but  the  quarry  owners  knew  that 
all  the  stone  was  required  for  the  same  house. 
Held  that  it  was  not  a  condition  that  clean 
rock  only  should  be  supplied  under  the  later 
orders.  Straiton  Oil  Coy.  Ltd.  v.  Sanderson, 
1882,  9  li.  929 ;  19  S.  L.  R.  700. 


82.  Sul]tject  Sold  — Ship— Chronometers. 

•—When  a  steamship,  ready  to  sail,  was  sold 
''with  all  belonging  to  her  on  board  and  on 
shore,"  held  that  the  ship's  chronometer, 
which  was  on  shore  for  regulation  at  the  date 
of  the  sale,  was  included  in  the  sale.  Arm' 
strong  <fc  Coy.  v.  McGregor  d;  Coy.,  1876,  2  R 
339 ;  12  S.  L.  R.  243. 

83.  8ul]tject  Sold— Specified  Gk>ods— Sub- 
stituted GK)ods  of  same  class. — A  merchant 
in  January  sold  fifty  bags  "Danube"  flour, 
and  in  April  following  sold  to  the  same 
customer  "the  balance  of  our  Danube  flour 
limited  to  500  bags.''  The  customer  on  5th 
May  tried  and  found  the  flour  delivered  in 
January  inferior  in  quality,  and  refused  to 
take  delivery  of  the  balance  bought  in  April 
which  was  stored.  In  an  action  for  the  price 
it  was  proved  that  in  April  the  seller  had  no 
balance  of  '*  Danube  "  flour  on  hand,  but  that 
he  had  purchased  a  consignment  and   ten- 


dered delivery.  Held  that  in  fulfilling  his 
contract  the  seller  was  not  entitled  to  sub- 
stitute a  different  consignment  though  of  the 
same  brand,  and  as  the  consignment  was  not 
the  balance  of  what  was  purchased  in  January 
there  was  no  sale.  Thomson  Bros.  v.  Thomson, 
1885, 13  R.  88  ;  23  S.  L.  R.  57. 

84.  Sul]ject  Sold— Stolen  Property— Sale 
in  Open  Market  in  Ireland  —  Resale  in 
Scotland.  —  A  Scotsman  bought  in  Scot- 
land, from  a  man  who  had  purchased  it  in 
open  market  in  Ireland,  a  horse  which  had 
been  stolen  from  an  Irishman.  In  an  action 
raised  by  the  Irishman  against  the  Scotsman 
for  delivery  of  the  horse,  held  that  the  defen- 
der was  entitled  to  absolvitor.  Todd  v. 
Armour,  1882,  9  R.  901 ;  19  S.  L.  R.  656. 

85.  Subject  Sold— Stolen  Gk>ods— Resti- 
tution —  Conversion  into  New  Form  — 
Value. — The  purchaser  of  stolen  goods  is  not 
relieved  from  the  obligation  to  restore  them 
to  the  true  owner,  because  he  has  so  modified 
their  form  that  restitution  in  forma  specifica 
is  no  longer  possible.  In  that  event  he  must 
pay  their  value.  Oliver  <k  Boyd  v.  Marr  Type- 
founding  Coy.  Ltd.,  1901  (0.  H.),  9  S.  L.  T.  170. 

86.  Subject  Sold— Unascertained  Gk>ods 
—Incomplete  Contract— Sulgect  Undefined 
— Bankruptcy  of  Seller— Mercantile  Law 
Amendment  Act,  1856,  sec.  1.— Sec.  1  of  the 
Act  held  not  to  apply  to  a  contract  of  sale 
of  scrap  iron  lying  in  defender's  yard  and 
scrap  iron  to  be  produced  within  six  or  eight 
weeks.  M'Meeiin  v.  Ross,  1876,  4  R.  154  ;  14 
S.  L.  R.  110. 

87.  Subject  Sold  —  Weight  —  Illegal 
Weight — Stones  of  24  lbs.— A  sale  by  weight 
of  "  600  stones  of  24  lbs."  is  good.  One  can 
work  it  out  in  lbs.  Larig  v.  Carnieron,  1894,  21 
R.  337 ;  31  S.  L.  R.  251 ;  1  S.  L.  T.  431. 

88.  Unpaid  Seller— Bights  of— Retention 
—  Retention  against  Sub-Purchaser  on 
Bankruptcy  of  Original  Purchaser  — 
Waiver  of  Bight  of  Betention.  —  The 
defenders  who  had  had  previous  dealings  with 
H.,  a  dealer  in  whisky  in  Glasgow,  at  his 
request  quoted  their  terms  for  a  parcel  of 
whisky  which  H.  in  their  knowledge  sold  by 
public  roup  to  M.  R.  &  S.,  who  paid  a  full 
price  for  it  to  H.  The  whisky  which  still 
remained  undelivered  by  the  defenders  was 
thereafter  invoiced  by  the  defenders  to  H., 
who  paid  part  of  the  price  to  them,  the  terms 
being  cash  at  thirty  days  and  before  delivery. 
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The  defenders  were  aware  that  purchasers 
pay  cash  at  an  auction  sale  of  whisky  and 
that  the  seller's  name  is  not  disclosed. 
M.  R.  &  S.  got  a  delivery  order  in  common 
form  from  the  auctioneers,  which  was  duly 
intimated  by  them  to  defenders,  and  the 
receipt  was  acknowledged  unconditionally  by 
the  defenders.  M.  R.  &  S.  thereafter  sold  the 
whisky  to  the  pursuers,  granting  a  delivery 
order  to  them,  which  was  also  duly  intimated 
and  acknowledged  unconditionally  as  before. 
After  the  sale  to  the  pursuers  H.  was  seques- 
trated, and  on  pursuers  asking  delivery  of  the 
parcel  the  defenders  for  the  first  time  inti- 
mated that  part  of  the  price  remained  unpaid 
and  that  they  had  a  right  of  retention  till 
paid.  Held  that  the  defenders  had  waived 
the  terms  of  their  original  contract  with  H., 
and  their  right  of  retention  by  their  uncondi- 
tional acknowledgments  of  the  delivery  orders 
of  M.  B.  &  S.  and  pursuers  and  by  their 
failure  to  intimate  their  right  of  retention  to 
the  sub-purchasers.  Robertson  db  Baxter  v. 
M'Ph&rton  Bros.,  1893  (0.  H.),  1  S.  L.  T.  159. 

89.  Warranty  —  Collateral  Bepresenta- 
tion. — In  course  of  negotiations  for  the  sale 
of  an  engine  the  makers  stated  that  it  would 
develop  one  horse  power  for  15  lb.  of  steam, 
and  that,  taking  l^  lb.  of  coal  as  the  weight 
necessary  to  produce  that  pressure  of  steam, 
the  engine  would  result  in  great  economy  to 
the  purchaser  in  comparison  with  his  original 
engine.  The  calculation  was  worked  out  in 
detail.  In  reliance  on  this  statement  the 
order  was  given.  The  data  of  the  above 
calculation  were  taken  from  a  text-book  where 
the  coal  referred  to  was  Welsh  at  25s.  per  ton. 
The  coal  used  by  the  buyers  was  dross  at  4s. 
1^  lb.  of  such  a  coal  would  not  produce  15  lb. 
of  steam.  The  seller  was  aware  that  this  was 
the  coal  used  by  the  buyer.  But  held  that  he 
did  not  warrant  the  engine  to  develop  one 
horse  at  the  cost  of  1^  lb.  of  the  coal  used  by 
the  buyer.  Robey  db  Coy.  Ltd.  v.  Stein  da  Coy., 
1900,  3  F.  278 ;  38  S.  L.  R.  201 ;  8  S.  L.  T.  345. 

90.  Warranty— Construction— Condition 
not  to  supply  similar  Goods  to  other  Pur- 
chasers.— It  was  a  stipulation  by  the  vendors 
in  a  contract  for  the  supply  of  coal  during  a 
period  of  twelve  months,  "We  are  not  to 
supply  cannel  coal  to  Bremen,  directly  or  in- 
directly, during  the  subsistence  of  this  con- 
tract." Held  that  this  condition  did  not 
amount  to  a  warranty  that  none  of  the  vendor's 
coal  would  find  its  way  to  Bremen ;  that  they 
must  use  reasonable  precautions  to  prevent 
their  coal  being  bought  for  export  to  Bremen ; 


and  that  "  reasonable  precaution  "  was  a  ques- 
tion of  circumstances.  M'Kelvie  <k  Coy,  v. 
AmisUm  Coal  Coy.,  1897  (O.  H.),  4  S.  L.  T.  346. 

91.  Warranty— Express  Warranty— Proof 
—Mercantile  Law  Amendment  Act^  1856^ 
sec  5. — Observed  that  to  prove  an  express 
warranty  it  is  necessary  to  specify  the  exact 
terms  in  which  the  warranty  was  given.  Mackie 
V.  Rtddell,  1874,  2  B.  115;  12  S.  L.  B.  116. 
Robeson  v.  Waugh,  1874,  2  B.  63.  Robs  v. 
Johnston,  1878,  5  B.  600 ;  15  S.  L.  B.  325. 

92.  Warranty— Implied— Mercantile  Law 
(Scotland)  Amendment  Act,  1856,  sec.  5.— 
A  farmer  purchased  milch-cows  for  dairy  pur- 
poses. He  refused  to  pay  the  price  of  two 
cows  which  were  unfit  for  these  purposes. 
Held  that  he  was  liable  in  the  price  because 

(1)  no  warranty  was  given  by  the  seller,  and 

(2)  the  Mercantile  Law  Amendment  Act,  sec. 
5,  was  inapplicable,  because  dairy  purposes 
being  the  ordinary  use  of  milch-cows,  was  not 
a  particular  purpose  in  the  meaning  of  that 
section.  Dunlop  v.  Crawford,  1886,  13  B.  973 ; 
23  S.  L.  R  702. 

93.  Warranty— Implied— Sale  for  Spedflc 
Purpose— Implied  Condition  of  Fitness.— 

Where  goods  are  sold  for  a  specific  purpose 
known  to  the  seller,  although  not  set  out  in 
terms  in  the  contract,  the  implied  condition 
of  fitness  is  not  superseded  by  an  express 
warranty  which  is  not  inconsistent  with  the 
condition.  Douglas  db  Coy,  v.  Milne,  1895,  23 
B.  163  ;  33  S.  L.  B.  128;  3  S.  L.  T.  157. 

94.  Warranty  — Implied  — Special  Pur- 
pose—Disconformity  to  Contract— Con* 
tract  to  Supply  Boiler  for  Sugar  Refinery. 

— Circumstances  in  which  held  that  a  boiler 
supplied  by  an  engineer  to  a  sugar  refinery 
was  conform  to  contract.  Observed  that  the 
peculiar  application  of  the  water  in  the  manu- 
factory was  a  matter  ^vith  which  the  engineer 
had  no  concern  unless  it  had  been  clearly 
explained  to  him,  and  the  suitability  of  the 
boiler  for  that  peculiar  purpose  explicitly 
made  a  condition  of  the  contract.  Owynne  v. 
IVaUcer  db  Coy.,  1873,  11  S.  L.  B.  116. 

95.  Warranty  —  Implied  Warranty  — 
Qoods  supplied  for  Particular  Purpose.— 
An  ironfounder  contracted  to  make  and  supply 
certain  cast-iron  stills  ''all  to  be  first-class 
castings  of  Scotch  iron  of  best  quality."  He 
knew  the  purpose  for  which  they  were  to  be 
used.  After  being  in  use  for  a  short  time 
defects  appeared  and  they  became  useless. 


1991 


SALE 


1992 


Held  that  although  the  stilb  were  "  first-class 
castings  of  Scotch  iron  of  best  quality/'  the 
ironfounder  was  liable  in  damages  in  respect 
that  he  had  failed  to  supply  stills  of  suitable 
quality  for  the  purpose  for  which  they  were 
required.  Fleming  <k  Coy,  Ltd.  v.  Airdrie  Iron 
Coy.,  1882,  9  B.  473 ;  19  a  L.  E.  405. 

96.  Warranty— Implied— Sale  for  Par- 
ticular Purpose— Boiler  Tubes  for  Clyde 
Steamers. — Held,  on  the  construction  of  a 
correspondence  for  the  sale  of  condenser 
tubes  for  use  in  Clyde  waters,  that  there  was 
implied  a  condition  that  they  would  be  reason- 
ably fit  to  withstand  the  corroding  effects  of 
that  fluid.  Williamson  v.  Macpherson  dc  Coy., 
1904,  6  F.  863;  41  S.  L.  R  670;  12  S.  L.  T. 
199. 

97.  Warranty— Implied  Warranty  of  Fit- 
ness for  Particular  Market— Sale  of  Goods 
Act^  1893,  sec.  14.— Two  Canadians  entered 
into  a  contract  in  Canada  for  the  sale  of  a 
quantity  of  hay,  described  in  the  contract  as 
''  No.  1  export  of  fair  average  quality."  The 
seller  was  made  aware  that  the  hay  was  for 
use  in  Glasgow.  It  was  proved  that  the 
Glasgow  market  demands  pure  timothy  hay. 
The  hay  shipped  was  a  mixture  of  timothy 
grass  and  clover  which,  the  seUer  maintained, 
was  of  the  standard  known  in  the  Canadian 
market  as  ''No.  1  export."  Held  that  there 
was  an  implied  warranty  that  the  hay  should 
be  fit  for  the  Glasgow  market  {i.e.  pure 
timothy),  and  that  the  buyer  was  accordingly 
entitled  to  reject  the  hay  shipped.  Jacobs  v. 
Scott  d:  Coif.,  1899  (H.  L.),  2  F.  70 ;  36  S.  L.  R. 
611 ;  7  S.  L.  T.  6. 

98.  Warranty— Whether  term  Descrip- 
tive  merely  or  Condition  of  Contract.— 
Terms  of  contract  under  which  hM  that  the 
specification  of  the  consumpt  of  a  gas-pro- 
ducing machine  was  merely  used  as  descriptive 
of  a  known  article,  and  that  the  actual  capacity 
was  not  an  element  in  the  contract.  Hoican 
V.  CoaU  Iron  and  Sted  Coy.,  1885,  12  R.  396 ; 
22  S.  L.  R  296. 

99.  Warranty  — Patented  Article  sold 
under  Trade  Name— Sale  of  Qoods  Act, 
1893,  sec.  14  (l).—neld  by  the  Lord  Ordinary 
that  all  claim  for  damages  resulting  from  the 
defective  quality  of  a  paint  sold  under  its 
patent  name,  ''Dick's  Anti-Corrosive  Patent 
Paint,"  was  excluded  by  sec.  14  (1)  of  the  Sale 
of  Goods  Act,  1893.  On  a  reclaiming  note 
the  Court  found  that  no  defect  in  the  paint 


had  been  proved.  Opinions  contra  that  of  the 
Lord  Ordinary.  M*MiiUm  v.  Dick  db  Coy,, 
1903,  11  S.  L.  T.  210. 

100.  Warranty— Trade  Name— Act  1893, 
sec.  14. — A  machine  was  sold  under  its  trade 
name.  Letters  forming  the  contract  passed 
between  the  buyer  and  seller  subsequent  to 
a  puffing  circular  sent  by  the  seller  which 
described  the  machine  as  being  absolutely 
efficient  for  the  purposes  to  which  it  was  to 
be  applied.  The  letters  made  no  reference 
to  the  circular.  The  machine  was  most  in- 
efficient, and  the  buyers  refused  to  pay  on 
the  ground  of  a  breach  of  the  warranty  con- 
tained in  the  circular.  Held  (1)  that  the 
terms  of  the  circular  had  not  been  imported 
into  the  contract;  (2)  that  there  was  no 
implied  warranty,  the  machine  having  been 
sold  under  its  trade  name.  Paul  dc  Coy.  v. 
Glasgow  Corporation,  1900, 3  F.  119 ;  38  S.  L.  R, 
115;  8S.  L.  T.  264. 

101.  Warranty— Trade  Name— Condition 
of  Contract. — A  vendor  sold  turnip  seed 
under  a  class  name,  but  stated,  as  a  term  of 
the  sale,  that  he  would  not  warrant  the  de- 
scription, quality,  or  productiveness  of  the 
article  supplied.  It  turned  out  that  the  seed 
was  of  inferior  quality.  Held  that  the  seller 
was  not  liable  in  damages.  Smith  d:  Son  v. 
IVaite,  Nash  cfc  Coy.,  1888, 15  R.  533 ;  25  S.  L.  R. 
374. 

102.  Warranty  —  Horse.  —  CircumMances 
where  the  oral  statement  of  a  horse-dealer 
held  not  to  amount  to  a  warranty.  Question : 
Is  a  horse's  behaviour  in  exceptional  circum- 
stances a  fair  test  of  a  warrant  given  ?  Wilson 
V.  Tumhdl  ct-  C(yy.,  1896, 23  R.  714 ;  33  S.  L.  R. 
556. 

103.  Warranty  —  Horse.  —  Horses  were 
bought  with  a  written  warranty  that  they 
were  ''quiet  in  all  harness  and  saddle,  and 
sound  to  the  best  of  my  knowledge."  The 
purchaser  claimed  right  to  return  them  as 
not  conform  to  warranty,  and  alleged  that 
there  was  an  oral  warranty  in  addition  to  the 
written  one.  Held  (1)  that  the  alleged  oral 
warranty  was  nothing  more  than  a  repre- 
sentation of  belief  not  intended  as  a  warranty, 
and  that  the  written  warranty  was  the  only 
one  given ;  (2)  that  the  words  "to  the  best 
of  my  knowledge  "  qualified  the  whole  of  the 
written  warranty,  and  not  only  the  warranty 
of  soundness;  (3)  that  it  was  not  proved  in 
fact  that  the  warranty  was  broken.    Camp- 
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hell  V.  Henderson,  1886  (0.  H.),  23  S.  L.  R. 

712. 

104.  Warranty— Horse— Bestoration  Im- 
possible.— A  horse  was  sold  with  a  warranty 
that  it  was  "  correct "  in  harness.  On  being 
taken  home  by  the  buyer  and  yoked,  it  bolted, 
fell  into  deep  water,  and  was  drowned.  Held 
that  there  had  been  a  breach  of  warranty  and 
that  the  purchaser  was  not  liable  to  pay  the 
price.  Kinnear  v.  Brodie^  1901,  3  F.  640 ;  38 
S.  L.  R.  336 ;  8  S.  L.  T.  475. 

105.  Warranty— Horse — Bepresentation 
in  Catalogue— Particular  Purpose— Mer- 
cantile Law  Amendment  Act^  1856,  sec.  5. 
^Where  a  horse,  described  in  the  auction 
catalogue  as  "having  been  driven  regularly 
in  double  and  single  harness/'  was  sold  by 
auction,  and  on  a  proof  it  was  shown  that 
the  horse  was  not  fit  for  driving  in  harness 
and  the  seller  knew  it, — held  that  the  seller's 
action  for  the  price  was  barred  (1)  at  common 
law,  l>y  his  representation;  and  (2)  by  his 
having  sold  the  horse  as  fit  for  a  particular 
purpose  in  the  sense  of  sec.  5  of  the  Act. 
Rough  V.  Moir  db  Son,  and  Others,  1875,  2  R. 
529 ;  12  S.  L.  R.  369. 

106.  Warranty  — Horse  — Entire  Horse 
—  Particular  Purpose  —  Mercantile  Law 
Amendment  Act,  1856,  sec.  5.— An  ad- 
vertiser for  a  Clydesdale  entire  horse  for  the 
Australian  Colonies  agreed  to  buy  a  horse 
stated  by  the  buyer  to  be  of  that  description. 
The  purchaser  refused  delivery  on  the  ground 
of  a  peculiarity  in  the  horse's  testicles.  Held 
that  on  the  evidence  he  was  an  entire  horse, 
and  that  the  purchaser  could  not  reject  the 
horse  as  having  been  sold  for  a  particular 
purpose  for  which  he  was  unfit.  Hamilton  v. 
Robertson^  1878,  5  R.  839. 

107.  Warranty  — Horse  — Fraud  — Mer- 
cantile Law  Amendment  Act,  1856,  sec.  5. 
— Where  a  horse  was  proved  to  be  unsound 
at  the  date  of  its  sale,  but  there  was  no  proof 
that  the  seller  had  warranted  its  sound- 
ness, or  knew  of  its  unsoundness,  the  sale 
was  held  to  be  valid.  Robeson  v.  Waugh,  1874, 
2  R.  63. 

108.  Warranty— Horse— Unsoundness— 
Temporary  Ailment.  —  It  was  found  a 
breach  of  a  warranty  of  soundness  of  a  horse 
that  it  was,  at  the  date  of  sale,  suffering  from 
a  disabling  but  curable  complaint.  Gardiner 
V.  M*Leavy,  1880,  7  R.  612 ;  17  S.  L.  R  440. 
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Abandonment,  36,  37,  38. 
AOCBSS,  1-10, 18,  38 ;  see  PropeHy. 

AOQUIESCENCS,  6,  31. 
ALTIUS  NGN  TOLLBNDI,  16. 

Aqu^haustus,  11-13, 29. 

Aqueduct,  14, 15. 

gompulboby  powsbs,  40. 

gonfubion,  39,  46. 

Constitution,  16-34. 

Cutting  Peats,  22. 

Db  non  ^dificando,  17. 

Bnfobcembnt,  36. 

Extinction,  36-40. 

Fowling,  Bight  op,  41. 

Gbant,  17-20,  23. 

Implied  Grant,  3,  4,  20-22,  44. 

Interpretation,  2. 

Lights,  24,  25,  42-44. 

Negative  Servitude,  24-26,  36. 

Passage,  18,  46,  46. 

Possession,  12, 13,  27-30,  33. 

Prescription,  1,  5, 8,  14, 19,  20,  27,  37, 45. 

Public  Right,  8,  12,  13,  37. 

Res  sua  nemini  servit,  22. 

Right  of  Way,  8,  30. 

Road,  3,  5,  9, 10,  28,  37,  47-49. 

Singular  Successor,  31,  32,  34. 

Substitute  Way,  6,  7, 10. 

Superior  and  Vassal,  9. 

Thirlage,  50-54. 

Title  to  Sub,  13,  34,  35, 

Tolerance,  1,  22. 

USE,  Occasional,  29,  30. 

1.  Access— Prescriptive  Use — Tolerance 
—Qualified  Bight — ^Derogation  from  Statu- 
tory Duty. — A  proprietor  who  had  for  forty 
years  enjoyed  the  use  of  a  towing-path  along- 
side a  canal  as  access  to  his  property,  held  to 
have  no  right  to  object  to  an  interference  with 
his  passage  caused  by  operations  of  the  canal 
commissioners  necessary  for  the  performance 
of  their  statutory  duty.  EUic^s  Trs.  v.  Cale- 
donian Canal  Commrs,,  1904,  6  F.  325  ;  41 
S.  L.  R.  260;  11  S.  L.  T.  182,  620.  Cf.  Edin- 
burgh Corpn,  V.  N,  B.  Rly.  Coy,,  1904,  6  F.  620 ; 
41  S.  L.  tt.  492 ;  12  S.  L.  T.  20. 

2.  Access— Egress— Strict  Interpretation 
of  Grant. — Rights  of  servitude  are  inter- 
preted very  strictly.    So  a  servitude  right  of 
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way,  ''as  access  to  the  dominant  tenement .  .  . 
limited  to  the  use  thereof  by  carts  laden  with 
fuel  or  manure  allenarly/'  held  not  to  entitle 
the  owners  of  the  dominant  tenement  to  drive 
out  "vehicles  containing  or  conveying  the 
contents  of  the  privy  and  ashpit/' — "  access  " 
and  "  egress  *'  being  different  things.  Gronin 
V.  Sutherland,  1899,  2  F.  217;  37  S.  L.  K 
160. 

3.  Access— Boa4— -Implied  Grant.— The 
proprietor  of  two  adjoining  estates,  fi.  and 
B.y  who  used  to  drive  carts  and  cattle  through 
B.  from  H.  to  the  public  road,  left  H.  to  his 
brother  in  liferent  and  his  grandniece  in  fee, 
and  B.  to  his  nephew  in  fee.  The  titles  were 
silent  as  to  any  servitude  over  B.  in  favour 
of  H.,  which  had  another,  although  less  con- 
venient, access  to  the  public  road.  Held  that 
no  grant  of  servitude  was  to  be  implied  from 
these  dispositions.  Campbell  v.  Halkett,  1890, 
27  S.  L.  R  1000. 

4.  Access  —  Implied  Orant— Prior  Dis- 
position of  Servient  Tenements— Ex  facie 
absolute  Disposition.  — A  builder  in  1875 
feued  eight  contiguous  lots  and  proceeded 
to  erect  a  block  of  buildings,  with  an  open 
square  (lot  No.  8)  in  the  centre,  to  which 
access  was  obtained  by  a  pend  through  one  of 
the  buildings  (lot  No.  7).  In  April  1876  he 
conveyed  lots  1  to  4  in  security  of  a  cash 
credit.  In  1877  by  ex  facie  absolute  disposi- 
tion (but  really  in  security)  he  disponed  lots 
5,  6,  and  7.  None  of  the  deeds  mentioned 
the  right  of  access  through  the  pend,  but  they 
contained  conveyances  to  pro  indiwo  shares 
of  the  square  (lot  No.  8).  In  1884  a  new  pro- 
prietor of  lots  5,  6,  and  7  proceeded  to  build 
up  the  pend.  The  new  proprietor  of  lots  1  to 
4  interdicted,  alleging  that  an  access  through 
the  pend  was  implied  as  necessary  to  the  use 
of  the  subjects.  It  was  proved  that  a  bakery 
on  lots  1  to  4  was  carried  on,  and  could  only 
be  carried  on,  by  means  of  the  direct  cart 
access  through  the  pend.  Held  (1)  that  a  case 
of  necessity  for  access  through  the  pend  had 
been  established;  (2)  that  the  complainer's 
right  thereto  was  not  affected  by  the  servient 
tenement  having  been  disponed  first,  because 
that  title,  though  ex  fade  absolute,  was  merely 
in  security.  The  Union  Heritable  Securities 
Coy,  Lid,  v.  MaJthie,  1886,  13  B.  670;  23 
S.  L.  B.  434. 

5.  Access  to  Fann  from  Public  Boad— 
Prescriptiye  Use. — The  only  cart  road  to  a 
farm  from  the  public  highway  passed  through 
a  neighbouring  estate,  but  had  been  used  as 


an  access  to  the  farm  for  over  forty  years. 
The  right  to  use  it  having  been  challenged, 
held,  on  the  evidence,  that  the  usage  was  due 
to  a  right  of  servitude  and  not  to  a  personal 
privilege.  Rome  v.  Hope  Johnstone,  (kc,^  1884, 
11  R  653;  21S.  L.  B.  459. 

6.  Access— Substitute  Way— Acquies- 
cence.— A.  and  B.  were  adjacent  proprietors, 
and  A.  had  a  right  of  access  over  B.'s  land. 
B.  built  on  the  land,  allowing  A.  at  the  same 
time  an  access  over  a  different  part  of  his 
property.  Held  that  the  new  access  must  be 
treated  as  a  substitute  for  the  original  access, 
and  interdict  against  A.'s  using  the  latter 
refused.  Davidson  v.  Thomson,  1890,  17  B. 
287  ;  27  S.  L.  B.  235. 

7.  Access  —  Interference  with  Bight  — 
Substitute  Way. — Part  of  his  ground  was 
feued  by  A  to  B.  for  building  purposes,  with 
the  right  of  passage  through  the  remainder 
by  a  defined  passage  laid  down  on  a  plan 
annexed  to  the  feu-contract.  After  feuing 
the  remainder  of  his  ground,  A  closed  B.'s 
passage,  offering  him  in  substitution  another 
passage  in  common  with  the  other  feuars. 
Held  that  A  was  not  entitled  to  do  this,  B. 
being  feudally  vested  in  a  defined  passage. 
{Observaticns  by  Lord  Justice-Clerk  Mon- 
creiff  on  specific  passage.)  Hill  v.  Maclaren, 
1879,  6  R.  1363 ;  16  S.  L.  K  788. 

8.  Access  to  Shore— Public  Bight— Im- 
memorial Use — Possessory  Judgment.— A 
piece  of  unfenced  ground  was  continuously 
used  by  the  public  from  time  immemorial  as 
an  access  to  the  shore  in  a  burgh,  and  a  pos- 
sessory judgment  of  the  Court  to  that  effect 
obtained  in  1793.  The  magistrates  of  the 
burgh,  as  representing  the  public,  held  to  have 
no  right  to  prevent  the  enclosure  of  one-half 
of  it,  the  other  half  being  left  as  an  access 
for  the  public  to  the  shore.  Magistrates  of 
Edinburgh  v.  Magistrates  of  Leith,  dbc,  1877, 
4  B.  997. 

9.  Access— Bight  of  Superior  to  divert 
Boad— Superior  and  Vassal— Feu-contract. 
— A  vassal  held  lands  under  a  feu-contract 
which  gave  him  "  free  ish  and  entry  by  the 
present  avenue  at  the  north-west  boundary, 
so  long  as  the  said  avenue  exists,  and  there- 
after by  any  other  road  that  may  be  formed 
on  the  site  of  the  said  avenue,  should  any 
such  lane  or  road  be  formed.''  The  avenue 
bounded  the  feu  for  a  distance  of  sixty  yards, 
then  ran  some  two  hundred  yards  to  a  public 
road.    Held  that  the  superior  was  entitled  to 
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divert  the  avenue  at  a  point  between  the  feu 
and  the  public  road,  it  having  been  shown 
that  the  vassal  oould  suffer  no  inconvenience 
therefrom.  (HiU  v.  Maclaren,  1897,  6  B.  1363 ; 
16  S.  L.  R.  788  distinguished.)  Thomson's  Trs. 
V.  Findlay,  1898,  26  R.  407 ;  35  S.  L.  R.  324  ; 
5  S.  L.  T.  268. 

10.  Access — Power  to  alter  Bonte.— A 

servitude  right  of  way,  defined  by  contract, 
cannot  be  altered  save  of  consent  of  parties. 
Moyes  v.  Macdiarmid,  1900,  2  F.  918;  37 
8.  L.  R.  437 ;  7  S.  L.  T.  378. 

11.  Aqiudhaustus  —  Extent  —  Prixnary 
TJses  — Bight  of  Proprietor  of  Servient 
Tenement. — Feuars  in  a  village  had  right  to 
^*the  use  and  privilege  of  the  water"  in  a 
bum.  The  superior  of  the  feus,  who  was 
proprietor  of  both  banks  of  the  bum,  wished 
to  divert  spring  water  flowing  through  an 
artificial  channel  into  the  bum  above  the 
village  for  the  primary  uses  of  his  house 
situated  below  the  village.  It  was  proved 
that  a  suf5.cient  supply  would  be  left  for  the 
villagers.  Held  that,  the  right  of  the  feuars 
being  one  of  servitude  and  not  of  property, 
the  proprietor  was  entitled  to  take  as  much 
water  as  he  required  for  primary  uses,  he 
undertaking  to  take  measures  at  his  house 
to  prevent  waste.  Donaldson  v.  Earl  of  Strath' 
more,  1877,  14  S.  L.  R  687. 

12.  AqusBhanstiis  —  Bight  acquired  by 
Public.  —  Held  (following  Smith  v.  Police 
Commrs,  of  Denny,  1880,  7  R.  (H.  L.)  28;  17 
S.  L.  R.  517)  that  the  villagers  of  Davidson's 
Mains  had  acquired  by  possession  a  servitude 
of  drawing  water  from  the  Bamton  estate. 
Maitland  v.  Lees,  1899  (O.  H.),  6  S.  L.  T.  296. 

13.  Aqnaehaustus  —  Bight  acquired  by 
Public  in  Well  — Title  to  Sue  — Public 
Health  Act,  1867,  sec.  89,  subsec.  4.— The 
proprietor  of  certain  lands  on  which  there 
existed  a  well  used  by  the  inhabitants  of  an 
Adjoining  village  for  the  prescriptive  period 
applied  for  interdict  against  the  local  autho- 
rity constituted  under  the  Public  Health 
{Scotland)  Act,  1887,  sec.  89,  who  had  cleaned 
and  enclosed  the  well  so  as  to  protect  it  against 
pollution  by  drainage.  Held  after  a  proof  (1) 
that  the  facts  proved  had  established  a  prirnd 
facie  possessory  right  on  the  part  of  the 
public ;  (2)  that  the  local  authority  as  such 
had  a  loctis  standi  to  vindicate  the  rights  of 
the  community.  Smith  v.  Police  Gommrs.  of 
Denny,  1880,  7  R.  (H.  L.)  28;  17  8.  L.  R. 
-517. 


14.  Aqueduct— Mill-lade— Prescription. 
—  A  person  possessed  a  mill  and  mill-lade 
for  fifty  years  on  a  title  running  in  terms 
of  a  decree  of  adjudication  of  the  mill,  "  and 
particularly  the  mill-lade.''  Part  of  the  lade 
ran  over  the  bed  of  the  river,  where  it 
passed  through  the  property  of  a  neighbour- 
ing riparian  proprietor.  Hdd  that  the  con- 
veyance of  the  mill-lade  by  the  decree  of 
adjudication  and  relative  charter  conveyed 
the  lade  itself  (including  the  solv/m),  and  not  a 
mere  servitude;  and  that  the  exclusive  pos- 
session for  the  prescriptive  period  entitled 
the  mill-owner  to  interdict  the  riparian  pro- 
prietor from  discharging  sewage  into  the  lade. 
Hilson  V.  Scott,  1896,  23  B.  241  ;  33  S.  L.  B. 
189  ;  3  S.  L.  T.  189. 

15.  Bam  and  Aqueduct  —  Opus  manu- 
factum. — Ohservaiions  {-per  Lord  Justice-Clerk 
and  Ld.  Gifford)  upon  the  nature  of  a  servi- 
tude of  dam  and  aqueduct,  and  the  distinction 
between  it  and  other  servitudes.  Scottish 
Highland  Distillery  Coy.  Ltd.  v.  Reid,  1877, 
4  R.  1118. 

16.  Constitution— Contract— Altius  non 
tollendi  —  Erection  of  Chimney.  —  By  a 
mutual  unrecorded  contract  between  adjoin- 
ing  proprietors,  the  one  engaged  to  build  on 
a  piece  of  ground  behind  his  house  a  small 
building  or  cellar  not  above  one  storey  in 
height.  Held  that  there  was  thus  created  a 
servitude  altius  non  tollendi  in  favour  of  the 
other  proprietor's  property,  but  that  the 
erection  of  a  chimney  of  the  height  of  the 
surrounding  buildings  was  no  violation  there- 
of. Banks  db  Coy.  v.  IValker,  1874,  1  R.  981 ; 
11  S.  L.  R.  566. 

17.  Constitution— Grant — ^Construction— 
De  non  sdiflcando. — Per  Lord  Justice-Clerk 
Macdonald  :  '*  If  two  meanings  can  be  placed 
on  a  clause  imposing  a  servitude,  that  meaning 
is  to  be  given  effect  to  which  is  most  favour- 
able to  the  servient  tenement."  So,  where  the 
burden  was  against  building  (and  so  obstruct- 
ing lights)  within  fourteen  feet  of  the  gable 
of  the  dominant  house,  the  clause  imposing 
the  burden  was  read  as  if  it  had  contained 
the  words  '*  ex  adverso  "  of  the  said  house  ;  and 
building  on  ground  not  directly  ex  adverso, 
held  competent.  Clark  &  Sons  v.  Perth  School 
Board,  1898,  25  R  919 ;  35  S.  L.  R.  716. 

18.  Constitution— Grant— Construction 
—Passage  —  Obligation  to  construct  Suf- 
ficient Access  —  Be-Sale.  —  In  the  duly 
recorded    disposition   of   the    front  part  of 
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house  property,  of  which  the  seller  retained 
the  hack  portion,  was  an  obligation  on  the 
buyer  to  construct  a  sufficient  access  (width 
not  defined)  from  the  street  to  the  back  por- 
tion. The  buyer  sold  the  subjects  without 
having  implemented  his  obligation,  gave  his 
disponee  no  notice  of  the  obligation,  and 
stipulated  that  he  should  not  be  entitled  to 
see  the  titles.  Held  that  a  servitude  of  pas- 
sage had  been  effectually  constituted.  Cooper 
and  M^Leod  v.  Edinburgh  Improvement  7V«., 
1876,  3  R  1106  ;  13  S.  L.  R.  672. 

19.  Ck>n8titation  —  Grant— Ck>iistniction 
—  Exercise  of—  Prescription.  —  Per  Ld. 
Kyllachy :  I  am  disposed  to  doubt  whether, 
in  point  of  law,  any  amount  of  prescriptive 
use  can  extend  the  exercise  of  a  servitude 
constituted  by  grant,  beyond  what  is  reason- 
ably necessary  to  satisfy  the  terms  of  the 
grant.  The  exercise  of  a  servitude  may,  I 
take  it,  always  be  regulated  so  as  to  make  it 
as  little  burdensome  as  possible  to  the  servient 
tenement  A.,  B.,  and  others  were  feuars  of 
a  conunon  superior,  and  all  had  right  of  access 
to  a  well  by  a  passage  through  A.'s  ground. 
The  properties  of  A.  and  B.  bounded  each 
other,  and  for  many  years  B.  enjoyed  a  private 
entrance  to  the  passage  in  addition  to  the 
common  entrance  of  all  the  feuars.  Held 
that  B.  was  not  entitled  to  prevent  A.  from 
building  on  his  land  in  such  a  way  as  to  close 
B.'s  private  entrance.  Blair  v.  Strackan,  1894, 
21  R.  661 ;  31  S.  L.  R.  548 ;  1  S.  L.  T.  579. 

20.  Constitution— Grant— Implied— Two 
Adjoining  Properties  formerly  Owned  by 
One  Proprietor— Constitution  by  Prescrip- 
tion—(}rant  by  Implication.— Two  adjoining 
feus  were  owned  and  occupied  by  one  pro- 
prietor for  twenty-six  years,  during  which 
time  he  sometimes  used  the  passage  on  one 
as  an  access  to  the  back  court  of  the  other.  A 
similar,  but  increased,  use  of  the  passage  was 
made  for  thirty-two  years  thereafter,  while 
the  feus  were  separately  possessed.  Held 
(1)  that  by  the  deed  creating  the  separate 
ownership  no  implied  grant  of  a  servitude  of 
right  of  way  was  conferred,  as  the  passage 
was  not  essential  to  the  enjoyment  of  the 
property  sold  (Cochrane  v.  Ewart^  1861, 4  Maoq. 
117  didinguisked) ;  and  (2)  that  such  a  servitude 
had  not  been  acquired  by  prescription.  Govfs 
Tre.  V.  MeaUs,  1875,  2  R.  729  ;  12  S.  L.  R.  458. 

21.  Constitntion  —  (}rant  Implied.  — 
Servitude  rights  must  be  clearly  constituted, 
and  are  not  to  be  inferred  from  the  terms 
of  a  feu-contract  by  implication.     King  v. 


Bameteon,  1896,  24  R.  81 ;  34  S.  L.  R.  54 ;  4 
S.  L.  T.  127. 

22.  Constitution- Grant  Implied— Long 
Exercise— Cutting  Peat— Res  sua  nemini 
servit. — Held  (1)  that  the  inference  to  be 
derived  from  the  usage  of  cutting  peat  for 
a  long  period  was  that  it  was  due  to  right  and 
not  to  tolerance ;  and  (2)  that  although  school 
buildings  belonged  to  heritors  who  had  an 
interest  in  a  commonty,  a  servitude  of  cut- 
ting peat  might  be  constituted  over  the 
commonty  in  favour  of  the  school.  Oriereon 
V.  School  Board  of  Sandeting  and  Aitheting^ 
1882,  9  R.  437;  19  S.  L.  R.  360. 

23.  Constitution  —  Feu-Charter — Grant 
not  Inferred  firom  Building  Scheme.— A  row 
of  houses  was  built  upon  separate  feus  from 
one  superior.  The  titles  to  each  feu  were 
ex  facie  absolute.  Access  was  obtained  on  the 
front  from  a  public  street,  at  the  back  by  a 
lane.  This  lane  had  been  laid  out,  in  accord- 
ance with  a  building  scheme  of  the  superior, 
upon  land  belonging  to  the  individual  feuars. 
No  reference  was  made  to  the  building  scheme 
in  the  several  feu-contracts,  but  for  twenty- 
five  years  all  the  feuars  used  the  lane.  Held 
that  no  one  of  them  had  a  servitude  right 
over  that  portion  of  the  lane  which  belonged 
to  another.  Shearer  v.  Feddie  and  Others,  1899, 
1  F.  1201 ;  36  S.  L.  R  930 ;  7  S.  L.  T.  137. 

24.  Constitution— Long  Lease— Negative 
Servitude— Light  reasonably  necessary  to 
Ei^joyment. — A  negative  servitude  can  be 
constituted  only  by  express  grant.  In  this 
case  the  Court  held  on  evidence  that  the 
servitude  craved  (light)  was  not  reasonably 
necessary  to  the  enjoyment  of  the  property. 
Question  whether  a  servitude  can  exist  as 
between  tenants  under  long  leases  from  the 
same  proprietor.  Metcalfe  v.  Furdon,  1902, 
4  F.  507  ;  39  S.  L.  R.  378 ;  9  S.  L.  T.  413.  [Cf 
No.  32.] 

25.  Constitution— Negative  Servitude— 
Servitus  ne  luminibus  oficiatur.  —  A 
negative  servitude  must  be  constituted  by 
express  grant.  A  proprietor  cannot  prevent 
an  adjoining  feuar  from  building  to  the 
prejudice  of  lights  he  has  enjoyed  for  a 
century,  unless  he  can  instruct  an  express 
grant.  Dundas  and  Others  v.  Blair,  1886,  13 
R  759  ;  23  S.  L.  R.  526. 

26.  Constitution— Negative— Record.- 
The  rule  that  negative  servitudes  are  effectual 
without  entering  the  records  applies  only  to 
the  known  servitudes.    An  obligation  not  to 
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was  no  writing  or  title  to  constitute  it,  and 
solely  on  the  ground  of  immemorial  use  and 
possession.  Held  that,  apart  from  the  ques- 
tion upon  the  proof  regarding  the  possession 
and  use  for  a  period  of  forty  years,  the  evi- 
dence showed  that  the  servitude,  if  it  ever 
existed,  had  been  virtually  abandoned  or 
sopited  during  a  period  of  twenty-eight  years 
previously  to  the  bringing  of  the  action,  and 
that  upon  that  ground  (following  Hill  v. 
Ranuay,  1810  (H.  L.),  5  Pat.  Apps.  2d9)  the 
defender  fell  to  be  assoilzied,  Campbell  Douglas 
V.  Jlozier,  1878  (0.  H.),  16  S.  L.  R.  14.  Of. 
Mann  v.  Brodi-e,  1884,  10  A,  0.  378  ;  12  W, 
(H.  L.)  52  ;  22  S.  L.  R.  730. 

38.  Extinction— Abaadonment-— Access. 
— A  landed  proprietor  closed  up  an  access  by 
private  road  to  his  lands  and  opened  a  new 
access  to  a  public  road.  He  then  sold  his 
lands,  and  the  purchaser,  after  some  years, 
attempted  to  open  up  the  access  by  the  private 
road.  Held  that  any  servitude  of  access  by 
the  old  private  road  had  been  lost  by  abandon- 
ment. Magistrates  of  Rutherglen  v.  Bainbridge, 
1886, 13  R.  745 ;  23  S.  L.  R.  522. 

39.  Extinction  —  Conftisione.  —  Building 
lots,  burdened  with  servitudes  aUius  non  tol- 
lendi  in  favour  of  each  other,  came  into  the 
hands  of  the  same  person  as  absolute  owner. 
He  afterwards  disponed  them  separately, 
nothing  being  said  as  to  servitude.  Held  that 
the  servitudes  had  been  extinguished  confu- 
sione.  Union  Batik  v.  Glasgow " Daily  Record" 
1902  (0.  H.),  10  S.  L.  T.  71. 

40.  Extinction -— Compulsory  Powers.— 
Servitudes  over  land  are  extinguished  by  the 
taking  of  the  lands  under  compulsory  powers. 
Oban  Toton  Council  v.  Callander  and  Oban  Rly. 
Coy.,  1892,  19  R.  912 ;  29  S.  L.  R  888. 

41.  Qame— Bight  of  Fowling— Privilege 
— ^Bight  to  let  Shooting.— The  proprietor  of 
Ballogie  was  infeft  cum  privilegio  et  libertate 
aucupandi  in  the  forest  of  Birse.  In  1819  the 
Courts  found  this  right  of  fowling  a  heritable 
right,  and  that  the  privilege  may  be  lawfully 
exercised  by  the  owner  of  Ballogie  personally, 
or  by  his  gamekeeper,  or  by  any  qualified 
friends,  tenants  of  Ballogie  and  otherwise, 
''but  always  in  such  a  way  as  not  to  be 
abusively  exercised  or  encroach  unreasonably 
.  .  .  over  the  forest."  Held  that  on  a  sound 
construction  of  this  judgment  Ballogie  might 
let  his  right  of  shooting  or  sell  game  kiUed  by 
himself  for  sport.  Marquis  of  Huntly  v.  Nicol, 
1896, 23  R.  610 ;  33  S.  L.  R.  432  ;  3  S.  L.  T.  297. 

VOL.  IL 


42.  Light— Oommon  Interest— Construc- 
tion.— A  clause  in  a  disposition  provided  that 
the  disponee  '*  shall  not  be  allowed  to  erect 
any  buildings  on  any  part  of  the  said  yard,  so 
as  in  any  way  to  prejudice  the  lights  of  the 
other  storeys  of  the  said  tenement,  hut  to  use 
the  same  as  a  garden  only,^  Held  that  the  erec- 
tion of  buildings  was  prohibited  only  if  it 
would  prejudice  the  lights  of  the  dominant 
tenement — the  words  ^  but  to  use  the  same  as 
a  garden  only "  being  merely  expletive  of  the 
former  words.  Russell  v.  Cowpar,  dx,,  1882,  9 
R  660;  19  S.  L.  R.  443. 

48.  Light  —  Common  Interest.  —  Three 
storeys  of  a  tenement  were  held  by  different 
proprietors  on  titles  from  a  common  author 
who  had  conferred  upon  them  all  a  '*  servi- 
tude," that  no  buildings  should  be  erected  on 
an  area  behind  the  houses  within  a  distance  of 
nineteen  feet,  in  order  to  preserve  the  back 
lights  of  the  houses.  Held  (1)  that  the  various 
proprietors  had  a  common  interest  in  the  area, 
entitling  each  to  prevent  the  others  from 
erecting  structures  upon  it;  (2)  that  it  was 
not  necessary  for  the  complaining  owner  to 
qualify  damage  to  his  lights  to  enable  him  to 
interdict.  Russell  v.  Cowpar,  dx.,  1882,  9  R. 
660  ;  19  S,  L.  R.  443  distinguished.  Taylor's 
Trs.  V.  M'Gavigan,  1896, 23  R  945  ;  33  S.  L.  R 
707  ;  4  S.  L.  T.  77. 

44.  Light  and  Air— Common  Author- 
Implied  Grant— Prior  Disposition  of  Domi- 
nant Tenement. — A  property  consisting  of  a 
building  and  adjoining  ground  was  sold  in  two 
lots.  One  portion  of  the  building  which  had 
received  light  and  air  for  more  than  forty 
years  through  two  windows  overlooking  the 
adjoining  ground  was  sold  to  A.,  the  other 
along  with  the  adjoining  ground  was  subse- 
quently sold  to  B.  with  a  declaration  in  his 
title  that  there  was  no  restriction  against 
building  or  any  right  of  servitude  affecting 
the  said  ground.  Held  that  A.  had  an  im- 
plied servitude  of  light  and  air,  and  that  B., 
notwithstanding  his  title,  was  not  entitled  to 
build  so  as  to  infringe  A.'s  servitude.  Heron 
V.  Gray,  1880,  8  R.  165 ;  18  S.  L.  R.  113. 

45.  Passage  —  Prescriptive  Use— Inter- 
ference.— Where  a  proprietor  owned  a  house 
in  burgh,  "  with  free  egress  and  regress  to  and 
from  the  same  "  by  a  front  passage  from  the 
street,  for  a  period  of  more  than  forty  years, 
he  was  held  to  have  a  servitude  of  passage 
which  disabled  the  owner  of  the  servient 
tenement  from  in  any  way  interfering  with 
the  passage  so  as  to  alter  its  width.    Grigor 
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and  Another  v.  M'Lean,  1896,  24  R.  86  ;   34 
S.  L.  R.  62  ;  4  S.  L.  T.  129. 


46.  Pasaai^  —  Servient  and  Dominant 
Properties  owned  by  one  Proprietor— Gon- 
fOaio. — Where  one  of  two  properties,  with 
separate  titles,  has  a  servitude  of  passage  over 
the  other,  and  both  oome  to  be  held  by  the 
same  proprietor,  opinion  (per  Lord  President 
Inglifl)  that  the  servitude  is  not  necessarily 
extinguished  confusume,  Walton  Brothers  v. 
Magistrates  of  Glasgow,  1876,  3  R.  1130 ;  13 
S.  L.  R.  646. 

47.  Bead— Extent  of  Bight.— A  jury's 
finding  in  1885  that  M.  possessed  a  servitude 
road  ''for  the  use  of  cars  or  sleds  for  up- 
wards of  ten  years  prior  to  the  year  1854,  and 
for  the  use  of  carts  from  and  after  the  said 
year,''  was  held  on  applying  the  verdict  to 
entitle  M.  to  a  declarator  of  right  to  the 
road  for  passage  of  carts,  and,  had  his  summons 
concluded  therefor,  for  the  passage  also  of 
carriages.  Malcolm  v.  Lloyd,  1886, 13  R.  512  ; 
23  S.  L.  R,  371. 

48.  Bead — MilL — A  servitude  right  of  way 
to  a  corn-mill  ceases  when  the  mill  is  disused 
{per  Ld.  Mure).  Wirumi  v.  Lord  Tweedmouth, 
1888,  15  R.  540;  25  S.  L.  R.  406. 

49.  Bead  —  Obligation  to   Repair.— An 

obligation  to  repair  a  road  is  not  of  the  nature 
of  a  known  servitude,  and  does  not  transmit 
against  a  singular  successor  unless  it  appear 
in  his  titles.  Allan  v.  Maclacfdan,  1900,  2  F. 
699 ;  37  S.  L.  R.  497 ;  7  S.  L.  T.  427. 

50.  Thirlage— Agreement  to  Tax— Disuse 
of  BiilL — Where  a  sum  in  lieu  of  multures, 
&c.,  had  been  fixed  by  a  decree  arbitral  held 
that  the  existence  of  the  mill  was  a  condition 
of  exacting  payment.  Forbet^  7V«.  v.  Davidson^ 
1892, 19  R  1022 ;  29  S.  L.  R  887. 

51.  Thirlage— Oommntation- Dry  Mul- 
tures-Discontinuance  of  Mill — Thirlage 
Act,  1799. — Oommuted  payments  and  dry 
multures  are  exigible  although  the  mill  in 
respect  of  which  the  claim  for  thirlage  origin- 
ally arose  be  discontinued.  Porteous  v.  Haig, 
1901,  3  F.  347  ;  38  S.  L.  R.  258;  8  S.  L.  T. 
364. 

52.  Thirlage— Commutation— Registra- 
tion of  Decree. — ^The  provisions  of  sec.  1  of 
the  Act  39  George  III.  c.  65  with  reference 
to  the  registration  of  an  abbreviate  of  a  decree 
commuting  thirlage  are  merely  directory  and 


not  imperative.    Duchess  of  Sutherland  v.  Reid^s 
Trs.,  1881,  8  R  514  ;  18  S.  L.  R  329. 

53.  Thirlage— Dry  Mnltores— Alienation 
of  Mill— Destruction  of  MilL— Terms  of  a 
feu  of  a  mill  and  mill  lands  which  were  held 
to  convey  dry  multures.  Qua^re^  whether  dry 
multures  are  exigible  after  the  destruction  of 
the  mill  Lord  Advocate  v.  Earl  of  Home,  1895 
(O.  H.),  2  a  L.  T.  435. 

54.  Thirlage  —  Mnltnres — Dry — Agree- 
ment to  Commnte— Law  and  Custom  of 
Thirl— Singular  Successor— Alienation  of 
MiU. — ^In  1711  certain  of  the  brewers  of 
Edinburgh,  being  thirled  to  the  magistrates, 
entered  into  an  agreement  ''for  themselves 
and  their  constituents  "  that  they  should  pay 
a  fixed  sum  in  place  of  thirlage.  Provision 
was  made  for  other  brewers  obtaining  the 
benefit  of  the  agreement  by  the  subscription 
of  their  names  in  the  town's  books.  The 
agreement  was  acted  on  till  1861  when  modi- 
fications were  introduced.  Meanwhile  the 
town  had  parted  with  all  its  miUs.  Held  that 
the  rules  of  the  agreement  of  1711  as  modified 
in  1861  made  dry  multures  the  law  and 
custom  of  the  thirl  and  were  binding  upon 
a  brewer  who  had  acquired  his  brewery  in 
1889,  although  it  did  not  appear  that  his 
authors  were  parties  to  the  agreement  in 
1711,  or  that  they  had  subsequently  sub- 
scribed the  town's  books.  They  had,  however, 
been  parties  to  the  agreement  in  1861.  Held, 
further,  that,  in  this  view,  it  was  not  neces- 
sary that  the  town  should  have  mills  ready  to 
grind.  Edinburgh  Maiiistrates  v.  Edinburgh 
United  Breweries,  1903,  5  F.  1048 ;  40  S.  L.  R 
666;  11  S.  L.  T.  105. 
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Rboobd,  27. 
Reduction,  28,  29, 
Remit,  30-32. 
Reponing,  33-36. 
RiVEBS  Pollution,  8. 
Shsbiff  Olbbk,  37. 
Stolen  Goods,  20. 

1.  Oitation— Defender  in  other  Comity— 
'Begistered  Letter. — Citation  by  registered 
letter  of  a  defender  to  appear  before  the 
Court  of  a  county  other  than  that  of  his 
•domicile  held  good.  Mouat  v.  Lee,  1891, 18  R. 
^876  ;  28  8.  L.  R.  696. 

2.  Citation— Messenger-at-Amuh— Herit- 
able Securities  Act,  1894. —Citation  by 
messenger-at-arms  of  a  petition  under  the 
Heritable  Securities  Act,  1894,  held  good. 
Sutherland  v.  Standard  Life  Assurance  Coy., 
1902,  4  F.  957 ;  39  S.  L.  R.  769 ;  10  S.  L.  T. 
178. 

8.  Citation  —  Execution  —  Inducia.  — 
Where  the  service  copy  of  a  petition  bore  a 
•citation  dated  1st  September,  requiring  the 
defender  to  enter  appearance  within  forty- 
•eight  hours,  and  the  execution  bore  that  it 
was  served  on  31  st  August,  the  Sheriff,  having 
pronounced  decree  on  3rd  September,  held 
that  the  date  of  execution  fell  to  be  taken  as 
the  date  of  service,  and  that  the  indtLciof  fell  to 
be  reckoned  therefrom.  Gibson  v.  Clark,  1895, 
23  R.  294 ;  33  S.  L.  R.  174  ;  3  S.  L.  T.  197. 

4.  Citation  -  Edictal  Citation  —  Sheriff 
-Courts  Act^  1876^  sec.  9.-— A  landlord  pre- 
sented a  petition  to  the  Sheriff  for  the 
appointment  of  a  manager  on  a  farm,  on  the 
ground  that  the  tenant  had  deserted  it  and 
gone  abroad.  The  warrant  of  citation  con- 
tained no  warrant  to  cite  edictally,  and  the 
petition  was  served  by  leaving  a  copy  at  the 
farmhouse,  where  the  tenant's  family  con- 
tinued to  reside.  The  tenant  returned  and 
sued  for  a  reduction  of  the  proceedings,  on 
the  ground  of  want  of  edictal  citation.  He 
averred  that  his  absence  was  of  a  temporary 
character.  Held  that  if  his  absence  was  tem- 
porary, edictal  citation  was  not  necessary. 
Gibson  V.  Clark,  1895,  23  R.  294 ;  33  S.  L.  R 
174;  3S.  L.T.  197. 

5.  Citation— Railway  Company— ''Prin- 
cipal OiOce"— "Place  of  Business."— He^ 
that  the  Caledonian  Railway  was  well  cited 
at  its  Aberdeen  office  although  its  head  office 
is  in  Glasgow.     Marshall  v.  Caledonian  Ely. 


C(yy.,  1900,  2  F.  704;   37  S.  L.  R.  614;  7 
S.  L.  T.  459. 

6.  Decree  ad  fkctum  pnsstandum— War- 
rant—No  Time  for  Performance  in  Decree 
— Inducin  fixed  in  Extract— Sheriff  Courts 
Extract  Act^  1892,  sees.  4,  7  (2),  Sched.  12. 
— A  Sheriff  pronounced  decree  ordaining  de- 
fenders to  consign  a  sum  of  money.  No  time 
for  consignment  was  stated.  In  the  extract 
decree  a  warrant  to  charge  on  seven  days' 
indtudoi  was  inserted.  In  a  suspension,  held 
that  the  Sheriff  Courts  Extract  Act,  1892, 
sees.  4,  7  (2),  authorised  the  insertion  of  the 
warrant.  M*Lintock  v.  Prinzen  A  Van  Glahbeek, 
1902,  4  F.  948  ;  39  S.  L.  R.  760 ;  10  S.  L.  T. 
157. 

7.  Extract  of  Decree  on  Merits — Com- 
petency of  Subsequent  Decree  for  Expenses 
—Sheriff  Courts  Act,  1876  (39  &;  40  Vict. 
C.  70),  sec.  Z2.—H«ld  (by  Ld.  McLaren)  that 
sec.  32  of  the  Sheriff  Courts  Act,  1876,  has 
altered  the  rule  of  the  common  law  that  the 
final  extract  of  a  decree  on  the  merits  puts 
an  end  to  the  cause  and  prevents  any  further 
decree  for  expenses.  Therefore  where  a  pur- 
suer having  obtained  decree  for  a  sum  and 
been  found  entitled  to  expenses,  obtained  an 
extract  of  the  decree  on  the  merits  without 
waiting  till  the  expenses  were  taxed  and 
decerned  for, — hdd  that  he  was  not  thereby 
precluded  from  subsequently  obtaining  and 
doing  diligence  upon  a  decree  for  the  taxed 
amount  of  the  expenses.  Mackintosh  v.  Young, 
1886  (0.  H.),  23  S.  L.  R.  634.  Cf .  Crichton  Bros. 
V.  Crichtons,  1901,  4  F.  271 ;  39  S.  L.  R  165  ; 
9  S.  L.  T.  334. 

8.  Process  —  Appeal  —  Competency  — 
Nuisance  —  Rivers  Pollution  Prevention 
Act»  1876. — It  is  competent  to  appeal  to  the 
Sheriff  the  judgment  of  the  Sheriff-Substitute 
in  proceedings  under  the  Rivers  Pollution 
Prevention  Act,  1876.  Observations  (per  Lord 
Justice-Clerk)  on  the  presumption  that  unless 
special  forms  of  process  are  prescribed  the 
ordinary  forms  of  the  Court  are  to  be  ob- 
served. Magistrates  ofPortobello  v.  Magistrates 
of  Edinburgh,  1882,  10  R.  130;  30  S.  L.  R.  92. 

9.  Procedure— Defences— Lodging—Time 
—Sheriff  Courts  Act»  1876,  sec.  16.— Defences 
being  due  on  the  first  Court  day  after  the 
expiry  of  the  vndudce  (Sheriff  Courts  Act,  1876, 
sec.  16),  held  that  they  were  lodged  timeously 
during  office  hours  of  that  day,  even  after  the 
Court  had  risen.  Mackende  v.  Murvro,  1894, 
22  R.  45;  32  S.  L.  R.  43;  2  S.  L.  T.  290. 
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10.  Procedure  —  Indaci»  —  Dispeiuung 
with— Sheriff  Oourts  Act^  1876  (39  &  40 
Vict.  C.  70),  Bee.  8. — Circumdafice$  in  which 
the  Court  sustained  the  appointment  of  a 
judicial  factor  made  de  piano  without  service 
or  intimation.  Muir  v.  Mere  Ntsbett^  1881,  19 
S.  L.  R.  59. 

11.  Procedure— Interlocator-—Findin0i 
in  Fact — Bemit. — A  Sheriff  signed  an  inter- 
locutor containing  no  findings  in  fact.  The 
Court,  "in  respect  that  he  has  failed  to 
comply  with  the  provisions  of  the  A.  S.  15th 
February  1851,  remit  to  the  Sherifif  to  recall 
the  said  interlocutor,  and  to  pronounce  an 
interlocutor  ...  in  the  form  prescribed  by 
the  A.  S."  Mackay  v.  Mackenzie,  1894,  21  B. 
894;  31  S.  L.  B.  746;  2  S.  L.  T.  69. 

12.  Procedure  — Interlocutor— FindingB 
in  Fact. — Observed  by  Ld.  Herschell  that  it 
would  be  desirable  in  cases  of  appeals  from 
the  Sheriff  Court  to  have  inserted  in  the 
interlocutor  findings  of  all  relevant  facts, 
even  though  not  material  to  the  ground  of 
the  Court's  judgment.  Little  v.  Stevenson, 
1896  (H.  L.),  23  B.  12 ;  33  S.  L.  B.  514  ;  3 
S.  L.  T.  328.  M'Caffer  v.  Allan,  1896,  33 
S.  L.  B.  601 ;  4  S.  L.  T.  27. 

13.  Procedure— Interlocutor— Extract.— 

To  his  interlocutor  a  Sheriff  added,  "and 
allows  extract  of  this  decree  to  go  out  upon 
caution  being  found.''  Held  that  the  inter- 
locutor meant  that  there  was  to  be  no  extract 
until  caution  had  been  found,  and  not  that 
the  interlocutor  might  be  extracted  imme- 
diately caution  was  found.  Simpson  v.  Jackf 
1888,  16  R  131 ;  26  S.  L.  R.  76. 

14.  Procedure— Petition— Agent's  Signa- 
ture to  Initial  Writ— Signature  at  End 
only. — The  pursuer's  agent  in  a  Sheriff  Court 
action  signed  the  initial  writ  at  the  end  of 
the  pleas  only.  Objection  was  taken  on 
appeal.  Held  that  signature  at  the  end  was 
enough.  Sharp  v.  M* Cowan,  1879,  6  R.  1208; 
16  S.  L.  R.  692. 

15.  Procedure  —  Petition  —  Form  of  — 
Sheriff  Courts  Act^  1876  (39  &  40  Vict.  c. 
70),  sees.  3,  6.— 'Held  that  a  petition  for 
sequestration  presented  in  the  Sheriff  Court, 
being  a  '^  proceeding  in  the  ordinary  Sheriff 
Court,"  is  incompetent  if  not  in  the  form  pro- 
vided by  the  Sheriff  Courts  Act,  1876,  for  all 
actions  in  the  ordinary  Sheriff  Court.  The 
National   Bank   of  Scotland^    Ltd.    v.    James 


WiUiwmson  d:  Sons,  1886  (O.  H.),  23  8.  L.  B, 
612. 

16.  Procedure  —  Petition  —  Amendment 
—Change  of  Title— Sheriff  Oourts  Act» 
1876,  sec.  24. — A  widow  pursued  a  defender 
for  a  debt  as  due  to  herself.  She  asked  leave 
to  amend  the  instance  and  sue  as  her  husband's 
executrix.  Leave  refused,  TurnlmU  v.  Veitckf 
1889,  16  B.  1079  ;  26  S.  L.  B.  752. 

17.  Procedure  —  Petition  —  Dedaratory 
—  Competency — Withdrawal  —  An  action 
was  raised  in  the  Sheriff  Court  concluding  for 
declarator.  The  action  was  dismissed  as  in* 
competent.  On  appeal  the  Court  being  of 
opinion  that  the  action  could  proceed  without 
the  declarator,  and  the  declaratory  conclusion 
being  withdrawn  the  case  was  remitted  back 
to  the  Sheriff.  Wilson  v.  Neu^ven  Co-operative 
Store  Coy.,  dbc,  1885, 13  B.  21 ;  23  S.  L.  R.  47. 

18.  Procedure— Petition  not  called  within. 
Tear  and  Day— Wakening— Sheriff  Courts 
Act^  1876,  sec.  49.— Held  that  a  Sheriff  Court 
petition  which  had  not  been  called  within  a. 
year  and  day  from  the  last  day  of  compearance^ 
fell,  and  could  not  be  awakened  under  sec.  49 
of  the  above  Act.  M'Kidd  v.  Manson,  1882^ 
9  B.  790  ;  19  S.  L.  B.  603. 

19.  Procedure— Petition— Summary  Ap* 
plicationfor  Bemoval— Title— Jurisdictioi^. 
— Doubted  whether  a  summary  application  to 
ordain  the  removal  of  building  materials,  to- 
which  the  defender  pleaded  a  valid  title  of 
possession,  was  competent  in  the  Sheriff  Court.. 
Robertson's  Trs,  v.  Lindsay,  1873,  1  B.  323  ;  11 
S.  L.B.  113. 

20.  Procedure— Petition— Stolen  Gk>ods. 
—Glasgow  Police  Act,  1866.— The  way  U> 
recover  stolen  goods  out  of  the  hands  of  the^ 
custodier  appointed  by  the  Glasgow  Police- 
Act,  1866,  is  by  petition  to  the  Sheriff* 
Eaglesham  db  Coy,  v.  Dickinson,  1889,  16  B.. 
557 ;  26  S.  L.  B.  407. 

21.  Procedure— Poinding— Intimation  of 
Sale  to  Debtor— Citation  Amendment  Act, 
1882,  sec.  3. — Held  that  a  debtor  whose  goods 
had  been  poinded  had  received  sufficient  notice 
of  the  sale  by  the  posting  to  him  by  a  sheriff- 
officer  of  a  registered  letter  containing  a  copy 
of  the  warrant  of  sale.  Lochhead  v.  Graham^. 
1883, 11  R  201 ;  21  S.  L.  R.  144. 

22.  Procedure  —  "  Process  "—Poinding — 
Sheriff  Courts  Act,  1876,  sec.  6.—  Where  a. 
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poinding  has  been  executed  an  objector  may 
lodge  a  minute  of  appearance  and  note  of 
objections.  Lamb  v.  IVoodf  1904,  6  F.  1091 ; 
41  a  L.  B.  825  ;  12  S.  L.  T.  277. 

23.  Procedure  -—  Proof  —  Allowance  — 
Interlocator— Decree  by  Default.— A  Sheriff 
named  a  day  for  proof  but  wrote  no  inter- 
locutor. On  the  day  fixed,  the  defender  fail- 
ing to  appear,  the  Sheriff  granted  decree  by 
default.  The  Court  sustained  an  appeal  Mac- 
donald^  Frager  d;  Coy.  Ltd.  v.  DevxiVy  1903, 6  F. 
189 ;  41  S.  L.  R  123;  11  S.  L.  T.  466. 

24.  Procedure—Proof— Dictation  of  Evi- 
dence.— Sheriffs  at  proof  should  dictate  the 
notes  of  evidence.  (Per  Ld.  Young.)  Merry  d: 
Cuniitghame  v.  Aitken,  1895,  22  R.  247  ;  32 
S.  L.  R.  175;  2  S.  L.  T.  423. 

25.  Procedure-Proof— Dictation  of  Evi- 
dence—Sheriff Courts  Act»  1853  (16  &  17 
Yict.  c.  80),  sec.  10— Evidence  Amendment 
(Scotland)  Act,  1874  (37  &  38  Vict.  c.  64).— 
Observed  {per  the  Lord  President  Inglis)  that 
where  proofs  are  taken  by  a  shorthand  writer 
under  the  Sheriff  Courts  Act,  1853,  and  the 
Evidence  Amendment  (Scotland)  Act,  1874, 
it  is  the  duty  of  the  Sheriff  to  dictate  the 
evidence,  and  that  the  practice  of  having  it 
taken  down  at  length,  in  the  form  of  question 
and  answer,  is  not  sanctioned  by  the  statutes, 
and  is  highly  inconvenient  in  its  results. 
Eadie  v.  Hunt,  1877, 15  S.  L.  R.  22. 

26.  Procedure— Proof— Dictation  of  Evi- 
dence—  Evidence  Amendment  (Scotland) 
Act»  1874  (37  &  38  Vict.  c.  64,  sec.  4  (2).— 
CsLse  remitted  to  the  Sheriff-Substitute  to 
inquire  if  he  had  dictated  the  evidence  to  the 
shorthand  writer  in  accordance  with  the  terms 
of  the  above  section.  Dawson  v.  Campbell, 
1895,  32  S.  L.  R.  674;  4  S.  L.  T.  78. 

27.  Procedure— Record— Hearing  Parties 
before  Closing. — Observed  that  a  Sheriff  should 
hear  parties  before  closing  a  record  on  a  sum- 
mons and  minute  of  defence.  Sneddon  v. 
Mossend  Iron  Coy.,  1876,  3  R.  868 ;  13  S.  L.  R. 
S63. 


Procedure  —  Reduction  by  Way  of 
Exception  —  '*  Deed  or  Writing  "—Sheriff 
Courts  Act^  1877,  sec.  11.— An  ex  facie  regular 
decree  of  a  competent  Court  is  not  a  deed  or 
writing  which  can  be  set  aside  on  extrinsic 
grounds  by  way  of  exception  in  an  action 
arising  in  the  Sheriff  Court.  Neil  v.  M^Nair, 
1901  (J.),  3  F.  85 ;  38  S.  L.  R.  804 ;  9  S.  L.  T. 
69. 


29.  Procedure  —  Reduction  by  Way  of 
Exception— "Deed  or  Writing"— Sheriff 
Courts  Act»  1877  (40  &;  41  Vict.  c.  50X  sec. 
11. — Opinion,  per  Lord  President  Inglis,  that  a 
sheriff-ofiScer's  execution  is  a  "  deed  or  writ- 
ing "  in  the  sense  of  those  words  as  used  in 
this  section.    Scott  v.  Cook,  1 886, 24  S.  L.  R  34. 

30.  Procedure  —  Remit  by  Sheriff  to 
Substitute— Debts  Recovery.- In  the  Debts 
Recovery  Court  the  Sheriff  may  not  remit  to 
his  Substitute  to  pronounce  decree.  Bennett 
V.  fFiUon,  1888,  16  R.  716  ;  26  S.  L.  R.  579. 

81.  Procedure— Remit  to  Man  of  SldlL 
— A  remit  to  a  man  of  skill  does  not  exclude 
subsequent  proof.  Steel  v.  Steel,  1898,  25  R 
715;  36  S.  L.  R.  549;  5  S.  L.  T.   376. 

32.  Procedure—Small  Debt  Court— Re- 
mit of  Cause  to  Ordinary  RolL— A  Sheriff 
may  make  avizandum  of  a  cause  after  hearing 
it  in  the  Small  Debt  Court  and  afterwards 
remit  it  to  his  ordinary  roll.  fFigtotvnshire 
Creamery  Coy.  v.  Portpalrick  and  Wigtownshire 
J.  a,  1903  (J.),  6  F.  3;  41  S.  L.  R.  191 ;  11 
S.  L.  T.  544. 

33.  Reponing— Dismissal  for  Default- 
Should  the  pursuer  of  an  action  in  the  Sheriff 
Court  fail  to  appear  at  the  closing  of  a  record, 
because  his  agent  through  press  of  work  over- 
looked the  occasion,  it  is  within  the  discretion 
of  the  Sheriff  to  dismiss  the  action  with 
expenses,  and  the  Court  will  not  in  such  cir- 
cumstances interfere.  Bain  v.  Lawson  dk  Son, 
1899,  1  F.  676  ;  36  S.  L.  R.  417. 

34.  Reponing  —  Failure  to  Lodge  De- 
fences —  Discretion  of  Sheriff  —  Sheriff 
Courts  Act»  1853  (16  &  17  Vict.  c.  80), 
sec.  6— Sheriff  Courts  Act^  1876  (39  &  40 
Vict.  C.  70).— In  an  action  in  the  Sheriff 
Court  the  Sheriff-Substitute  decerned  against 
the  defender  in  respect  the  defences  were  not 
timeously  lodged.  On  appeal  the  Sheriff, 
after  hearing  parties,  recalled  this  interlocutor, 
and  allowed  the  defences  to  be  received  on 
payment  of  ten  shillings  of  expenses.  In  an 
appeal  to  the  Court  of  Session,  held  that  the 
Sheriff  had  exercised  a  discretion  conferred 
upon  him  by  the  statute  of  1853,  sec.  6,  of 
which  he  had  not  been  deprived  by  the 
statute  of  1876,  sec.  19,  and  that  the  Court 
would  not  inquire  whether  or  not  the  Sheriff 
had  exercised  aright  his  statutory  discretion. 
Nicol  v.  Johnston,  1888,  26  S.  L.  R  61. 

35.  Reponing  —  Decree  by  Defoult  — 
Sheriff  Courts  Act^  1876  (89  &  40  Vict.  c. 
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70),  MC.  aO— Decree  by  Defiralt.— In  an 
aotion  in  a  Sheriff  Court  the  Sheriff  granted 
decree  against  the  defender  in  terms  of  the 
ocmoliisions  of  the  petition  in  respect  of  no 
appearance  by  or  for  the  defender  at  a  diet 
appointed  for  hearing  an  appeal  by  the  de- 
fender against  an  interlocutor  allowing  a  proof. 
The  Oourt,  in  respect  that  the  default  hap- 
pened through  a  mistake  of  the  defender's 
procurator  as  to  the  effect  of  his  non-attend- 
ance at  the  debate,  reponed  him  on  payment 
<^  expenses  since  the  date  of  the  interlocutor 
allowing  a  proof.  King  ▼.  Ocman,  1880,  17 
&  L.  R.  583. 

30.  Beponing— Ho  AppearaBce  at  Debate 
— Sheriff  OonrtB  Act^  1876,  sec.  20.— At  an 
appeal  before  the  Sheriff  there  was  no  appear- 
ance for  the  defenders,  and  the  Sheriff  after 
hearing  the  pursuer's  agent  granted  decree. 
The  defenders  appealed  to  the  Oovat  of 
Session  to  be  reponed  on  the  ground  that 
their  agent  was  at  the  time  the  case  was 
called  in  another  Oourt.  The  Oourt  refused 
the  appeal  Steoenton^  dfc,  v.  Hutehuon  db 
Anderson,  1885, 12  B.  923;  22  S.  L.  R.  613. 

37.  Sheriff-Clerk  Depute— Proper  Person 
—Statute  1  Viet,  c  41  (Small  Debt  Act, 
1837),  sec.  25. — The  sheriff-clerk  of  a  county 
appointed  a  procurator  before  the  Court  to 
be  his  depute  for  a  certain  district  of  the 
county,  with  authority  to  issue  summonses 
before  the  Small  Debt  Court  and  Debts 
Recovery  Courts  only,  and  all  necessary 
orders  therein.  He  issued  a  summons  in  the 
Small  Debt  Court,  and  subsequently  acted  as 
procurator  for  one  of  the  parties.  Held  that 
his  office  was  that  of  depute  sheriff-clerk,  and 
that  he  was  not  a  ''proper  person''  for  the 
issuing  of  summonses  in  the  sense  of  sec.  25 
of  the  Small  Debt  Act.  Gray  v.  Hardie,  1888, 
1  White  561. 
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Dbbbbtion,  62,  79. 
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Disbabbb  of  Animals  Aot  (1894),  78. 

Enginsbb,  63. 

FoBEiGN  Ship,  34,  36,  57,  89. 

Lay  DATS,  6. 

Lights,  18-20. 

Limitation  of  Liability,  21-23. 

LOG-BOOK,  63,  71. 
Mabitimx  Libn,  36,  37. 
Mastbb,  13, 64-78. 
Medical  Attendance,  72, 84. 

MOOBING,  14, 16. 
Mobtgagb,  38,  44. 
Mutual  Fault,  24-26. 
Necessaries,  76. 
Ownbbship,  81-87,  90. 
Pebsonal  Bab,  4 ;  see  Voce. 
Pilotage,  8-10,  39-43. 
Rbgisteb,  44. 
RepaibS,  73,  76,  87,  88. 
Sale,  44,  88-90. 
Salvage,  45-60. 
Seaman,  61-79,  84. ' 

Ship's  Husband,  87,  93 ;  see  Master  sapia. 
Suspension  of  Cebtificate.    See  Certifi- 
cate aupiA, 
Title  to  Sub,  60, 77. 
Tonnage,  91. 
Towage,  61,  62,  58-60. 
Wbeck,  18,  84,  92. 

1.  Oharter-Party  —  Constitution.  —  The 
charter  of  a  vessel  is  enforceable  although 
not  embodied  in  a  formal  writing.  Rederi 
AJctiebolaget  Nordstjeman  v.  Salvesen  dc  Coy,^ 
1903,  6  F.  64;  40  S.  L.  R.  305;  10  S.  L.  T. 
543. 

2.  Charter-Party— Construction— Broker- 
age—  Condition  Precedent.— Owners  of  a 
ship  agreed  to  pay  to  charterers,  "on  the 
chartering  to  arrive''  of  a  ship  then  on  a 
voyage  from  X.  to  Y./'  a  commission  of  3  per 
cent,  on  the  gross  freight  on  completion  of 
loading,  or  should  the  vessel  be  lost."  The 
vessel  was  lost  before  arriving  at  the  port 
of  loading.  Held  that  the  owners  were  not 
liable  for  the  commission,  it  being  a  primary 
condition  that,  in  the  first  instance,  the 
vessel  should  arrive  at  the  port  of  loading. 
Sibson  db  Kerr  v.  "Barcraig"  Gay,,  1896,  24  R. 
91;  34  S.  L.  R.  114  ;  4  S.  L.  T.  129. 

3.  Charter-Party— Delivery  of  Vessel — 
Delay. — A  salvage  contractor  who  had  con- 
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tracted  to  salve  a  veBsel  which  had  run  ashore 
obartered  a  tug  for  the  purpose.  Under  the 
charter-party  the  tug  was  hired  for  the 
period  of  four  weeks  "for  the  towing  of  a 
▼essel  off  the  rooks  commencing  from  the  8th 
September,  at  which  date  the  vessel  is  to  be 
at  the  disposal  of  the  charterer."  The  tug, 
owing  to  delay  on  the  part  of  the  owner,  did 
not  start  till  after  2  p.m.  on  the  8th  Septem- 
ber, and  in  consequence  the  charterer  lost 
the  opportunity  of  salving  the  vesseL  Held 
that  the  owner  of  the  tug  was  liable  in  dam- 
ages for  delay.  Mackenstie  v.  Liddell,  1883, 10 
R.  706 ;  20  S.  L.  B.  451. 

4.  Oharter-Party— Demise  of  Vessel— 
"Owner  to  pay  Insnraaoe  only"— Collision— 
Belief— Personal  Bar. — ^An  owner  chartered 
his  vessel,  ''owner  to  pay  insurance  only." 
The  owner  insured  with  a  ''  collision  clause '' 
covering  ^  of  damage  done  to  other  vessels. 
The  vessel  collided  with  another  vessel, 
through  the  fault  of  the  charterer's  crew,  and 
the  owner,  without  notice  to  the  charterer, 
settled  the  claim  of  the  damaged  vessel  and 
recovered  to  the  extent  of  his  insurance. 
In  an  action  by  the  owner  against  the 
charterer  for  the  uninsured  i^,  held  that, 
having  settled  without  notice,  he  had  lost 
any  right  of  relief  he  might  have  had. 
Question:  Whether  the  owner  was  liable  at 
all  to  the  injured  vessel,  or  bound  to  have 
insured  with  a  collision  clause.      Clarke   v. 

Scott,  1896,  23  R.  442 ;  33  S.  L.  B.  318  ;  3 
S.  L.  T.  267. 

5.  Charter-Party— "Lay  Days"--Gom- 
patation. — Lay  days  in  a  charter-party  are 
to  be  computed  by  days,  not  by  hours. 
Hough,  dx.  v.  Athya  d:  Son,  1879,  6  R  961 ; 
16  S.  L.  R  663. 

6.  Collision  —  Anchored  Boat  — Causa 
prozima  —  Contributory  Negligence.  — 
A  steamer  ran  down  a  boat  riding  at  anchor 
in  the  fairway,  at  night,  and  without  lights. 
The  jury  found  that  mooring  a  boat  in  this 
situation  was  rash ;  but  that  the  steamer 
had  failed  to  keep  a  proper  look-out.  They 
returned  a  verdict  for  the  pursuer  of  an 
action  for  damages  for  the  death  of  one  of 
the  occupants  of  the  boat.  The  Court 
refused  a  motion  for  a  new  trial.  Carse  v. 
N.  B.  Steam  Packet  Coy.,  1896,  22  R.  476  ;  32 
S.  L.  R.  418 ;  2  S.  L.  T.  577. 

7.  Collision— Apportionment  of  Liability. 
— When  two  vessels,  a  steamer  of  1170  tons, 
and  a  trawler,  were  about  a  quarter  of  a 


mile  apart|  the  steamer  was  running  north- 
east, with  the  trawler  on  her  starboard  bow 
running  south-east.  The  night  was  dear 
and  fine.  Suddenly  the  trawler  gave  three 
times  a  short  blast  of  her  whistle,  and,  going 
about  to  starboard,  ran  under  the  bow  of 
the  steamer  and  was  sunk.  The  officer  in 
charge  on  board  the  steamer  was  looking  at 
the  trawler ;  saw  the  green  light  change  to 
white,  and  the  white  to  red.  As  he  saw  the 
red  light  appear,  he  reversed  the  engines 
and  ported  his  helm.  He  did  not  blow  his 
whistle.  The  opening  of  the  white  and  red 
lights  would  occupy  about  one  minute.  In  an 
action  to  settle  the  liabilities  of  the  parties 
for  the  collision,  held  that  the  trawler  was 
alone  to  blame.  Hoek  Van^HoUand  Afoof- 
tchappij  V.  Clyde  Shipping  Coy,  Ltd,  (The 
"Aranmore%  1902,  6  F.  227  ;  40  S.  L.  R. 
194 ;  10  S.  L.  T.  612. 

8.  Collision  —  Compulsory  Pilotage  —* 
Faulty  Navigation  —  Onus  of  Proof- 
Where  a  collision  occurred  in  a  compulsory 
pilotage  district,  held  that  the  owners  had 
discharged  the  onus  on  them  by  showing 
that  their  vessel  was  in  charge  of  a  qualified 
pilot  whose  orders  had  been  obeyed  in 
every  way.  The  pilot  was  responsible  for 
the  navigating  of  the  vessel  including  her 
trim.  London  and  Glasgow  Engineering  Coy, 
V.  Andior  Line  (The  "Aseyria"),  1903,  6  F. 
1089;  40  S.  L.  R.  763;  11  S.  L.  T.  213. 


9.  Collision  —  Compulsory 
Liability  for  Collision— Master  or  Pilot- 
Manifest  Danger— Error  of  Judgment.— 

The  Strathspey  collided  with  the  Itlay  on 
26th  January  1890  while  going  down  the 
Clyde  in  charge  of  a  compulsory  pilot.  With 
the  wind  and  tide  as  they  were  at  the  time 
the  Strathspey  left  dock,  it  was  impossible 
to  steer  her  without  exceeding  the  speed 
allowed  in  the  Clyde,  or  employing  a  stem 
tug.  This  latter  precaution  the  pilot  did 
not  adopt.  Heild  (1)  that  the  master  of  the 
Strathspey  was  not  liable  for  the  collision, 
the  danger  of  the  manoeuvre  not  being 
manifest  to  him;  (2)  that  the  pilot  was 
personally  liable  for  culpable  neglect. 
"StraUispey**  v.  "Islay,"  1891,  18  R.  1048; 
28  S.  L.  R.  787.  "Islay"  v.  Patience,  1892, 
20  R  224  ;  30  S.  L.  R.  223. 

10.  Collision  —  Compulsory  Pilotage  — 
Shipowner's  Immunity— Merchant  Ship- 
ping Act,  1854,  sec.  388.- Where  a  ship  is 
under  the  compulsory  charge  of  a  licensed 
pilot    the    owners    are    not  responsible  for 
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damage  cauBed  by  his  fault  or  incapacity ;  but 
they  must  meet  any  relevant  allegation  of 
contributory  negligence  on  their  part.  Clyde 
Navigation  Trs,  v,  Barclayy  Curie  dc  Coy.y  1876, 

1  App.  Ca.  790 ;  3  R  (H.  L.)  44  ;  13  S.  L.  R. 
763. 

11.  GolliBion  —  Contributory  Negligence 
—Causa  proxima. — Where  the  fault  of  one 
ship  gets  another  ship  into  a  position  involving 
danger  to  both  vessels,  and  the  captain  of  the 
second  ship,  in  endeavouring  to  avoid  a  col- 
lision, commits  an  error  of  judgment,  and  a 
collision  occurs,  the  second  ship  cannot  be 
held  responsible  for  the  consequences.  Hine 
Brothers  v.  ayde  Trs,,  1888,  15  R.  498;  25 
S.  L.  R.  364. 

12.  Collision — Determination  of  Liability 
— Merchant  Shipping  Act,  1854,  sec.  514— 
Merchant  Shipping  Act  Amendment  Act, 
1862,  sec.  54. — A  shipowner  may  petition  the 
Court  under  sec.  514  of  the  Merchant  Ship- 
ping Act,  1854,  to  have  his  liability  for  damages 
caused  by  a  collision  determined  and  distri- 
buted, without  admitting  his  liability  for  such 
damages.      Miller,  d-c,  v.   Powell,  <£-c.,    1875, 

2  R.  976. 

13.  Collision  —  Duty  of  Master.— "The 
master  is  bound  to  take  all  reasonable  pre- 
cautions to  prevent  bis  ship  doing  damage 
to  others.  It  would  be  going  too  far  to  hold 
his  owners  responsible  because  he  may  have 
omitted  some  possible  precaution  which  the 
event  suggests  he  might  have  resorted  to. 
The  true  rule  is,  that  he  must  take  all  such 
precautions  as  a  man  of  ordinary  prudence 
and  skill,  exercising  a  reasonable  foresight, 
would  use  to  avert  danger  in  the  circumstances 
in  which  he  may  happen  to  be  placed."  (Pei- 
Sir  Montague  Smith  in  Dorward  v.  Lindsay, 
1873,  L.  li.  5  P.  0.  338.)  Rule  approved  and 
foUowed.  Henderson  v.  Noble,  1897  (O.  H.), 
5  S.  L.  T.  177. 

14.  Collision— "Foul  Berth"— Duty  to 
Anchor  so  as  not  to  Foul  other  Ship.— A 
vessel  anchoring  in  an  open  roadstead  is  bound 

^to  anchor  so  as  not  to  foul  another  vessel 
already  anchored  there  in  the  event  of  a 
change  of  wind.  Main  v.  The  Nortfi  of  Scotland 
and  Orkney  and  Shetland  Steam  Navigation  Coy., 
1887,  24  S.  L.  R.  248. 

15.  Collision— Harbour— Mooring  of  Ship 
—  Insufficiency  of  Moorings  —  Duty  of 
Master. — A  vessel  while  waiting  her  turn  for  a 
berth  in  a  harbour  was  moored  for  the  night  to 


two  buoys  in  the  river.  During  the  night,  in 
consequence  of  a  storm,  her  moorings  gave 
way,  and  she  bore  down  upon  and  injured 
another  vessel.  In  an  action  of  damages  raised 
by  the  owners  of  the  latter  vessel  against  the 
former,  held  that  in  the  circumstances  the 
defenders  were  not  liable.  Owners  of  the  S.S. 
''Toward"  v.  Ovmers  of  the  S.  '' Turkistan^" 
1685, 13  R.  342. 

16.  Collision— Infiingement  of  Begula- 
tions — Necessity— Merchant  Shipping  Act^ 
1873,  sec.  17. — Circumetances  in  which  held 
that  an  infringement  of  the  Admiralty  regu- 
lations by  failing  to  port  the  helm  and  re- 
verse the  engines,  was  not  proved  to  have 
been  necessary.  Little,  dr.  v.  Bums,  dx., 
1881,  9  R  118;  19  S.  L.  R.  105. 

17.  Collision— Law  of  Flag— Antwerp 
Rules,  1885. — Rule  of  the  Antwerp  Congress 
of  1885  foUoiped.  The  rule  runs:  Liability  for 
collision  on  the  high  seas  between  two  ships 
of-  the  same  nationality  is  regulated  by  the 
law  of  the  flag.  If  the  two  ships  are  of  dif- 
ferent nationality,  each  is  liable  within  the 
limits  imposed  by  the  law  of  its  domicile,  but, 
on  the  other  hand,  cannot  recover  beyond 
what  that  law  would  give  it.  Kendrick  v. 
Uurnett,  1897,  25  R.  82  ;  35  S.  L.  R.  62  ;  5 
S.  L.  T.  199. 

18.  Collision  —  Liability  of  Owner  of 
Wreck— Lights  on  Wreck— Lights  Extin- 
guished by  unknown  Cause. — Circumstances 
in  which  Iield  that  a  shipowner,  whose  vessel 
had  been  injured  by  a  collision  and  abandoned 
after  the  fixing  up  of  one  white  light  by  the 
crew,  was  not  liable  for  the  damage  caused  to 
another  vessel  which  came  into  collision  with 
the  wreck,  the  light  on  which  had  been  from 
some  cause  extinguished.  Galloway  v.  Sim, 
1881,  18S.L.R.  618. 

19.  Collision— Lights— Board  of  Trade 
Regulations  —  Stranded  Vessel  —  Duty  of 
Owners  and  River  Trustees. — A  vessel 
stranded  in  the  river  Clyde  exhibited  at  night 
such  a  light  as  is  by  the  Board  of  Trade  re- 
gulations prescribed  for  a  vessel  at  anchor. 
Another  vessel  coming  up  the  river  at  night 
tried  to  pass  between  the  stranded  vessel  and 
the  shore,  that  being  the  usual  side  for  vessels 
going  up,  and  she  believing  that  the  stranded 
vessel  was  at  anchor.  Held  that  the  owners  of 
the  stranded  vessel  were  alone  liable  in  damages, 
and  not  the  owner  of  the  other  vessel,  or  the 
Clyde  trustees.  Kidston,  djc.  v.  M' Arthur  and 
the  Clyde  Navigation  Trs.  M' Arthur  v.  Kidston, 
dc,  1878,  5  R.  936 ;  15  S.  L.  R  631. 
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20.  OoUision— Lights— "Open  Boat"— 
^'SMp"— Begulations  for  ProTenting  Col- 
lisioiui  at  Sea,  1884. — Held  that  an  open  boat 
propelled  by  oars  was  entitled  to  ride  at 
ADcdior  at  night  without  showing  lights. 
Carae  r.  N,  B,  Steam  Packet  C<yy.,  1896,  22  R. 
475 ;  32  S.  L.  B.  418 ;  2  S.  L.  T.  577. 

21.  OoUision— Limitation  of  Liability— 
''Actual  Fault  of  Owner" —  Merchant 
Shipping  Act,  1862,  sec.  bL—Held  that  the 
owner  of  a  ship — a  landsman — who  knew  his 
ship  was  aground  in  the  Clyde,  was  entitled 
to  the  statutory  limitation  of  his  liability  for 
damage  caused  by  a  collision  resulting  from 
the  stranded  ship  not  being  properly  lighted 
— although  before  the  collision  he  had  visited 
the  ship.  Kidston,  etc.  v.  M* Arthur  and  the 
Clyde  Navigation  Trs,  M'Arthur  v.  Kidston, 
<i-c.y  1878,  5  R.  936 ;  15  S.  L.  R  631. 

22.  Collision  —  Limitation  of  Liability 
—  Claim  Settled  eztra-Judicially  —  Mer- 
chant Shipping  Act,  1854,  sec.  514— Mer- 
chant Shipping  Act,  1862,  sec.  54.  —  An 
owner  of  a  vessel  entitled  to  have  his  liability 
for  damage  caused  by  collision  restricted  under 
sec  54  of  the  Act  of  1862,  heUi  entitled,  after 
presenting  a  petition  under  sec.  514  of  the 
Act  of  1854,  to  state  a  claim  as  representing 
parties  with  whom  he  had  settled  before  the 
petition.  Bankine,  d:c.  v.  Raacheriy  dx.,  1877, 
4  R.  725 ;  14  S.  L.  R  476. 

23.  Collision- Limitation  of  Liability- 
Expenses. — In  a  petition  by  owners  of  a 
vessel  for  limitation  of  liability  for  damage 
by  collision,  held  that  the  general  expenses, 
including  those  incurred  by  the  injured  party 
in  stating  his  claims,  the  remit  to  an  average 
adjuster  and  the  implementing  of  his  award, 
fall  on  the  petitioners,  but  not  the  expense 
of  adjusting  claims  caused  by  the  competition 
of  claimants.  Carron  Coy.  v.  Cayzer,  Irvine  dh 
Cwf^  Ac,,  1885,  13  R  114;  23  S.  L.  R  81. 

24.  Collision— Mutual  Fault— Failure  to 
Stop— Regulations  for  Preventing  Colli- 
sions, 1884,  Articles  13,  18.—''  Every  ship, 
whether  a  sailing  ship  or  steamship,  shall,  in 
a  fog,  mist,  or  falling  snoW|  go  at  a  moderate 
speed."  ''Every  steamship,  when  approach- 
ing another  ship  so  as  to  involve  risk  of  col- 
lision, shall  slacken  her  speed,  or  stop  and 
reverse  if  necessary.''  (Articles  13  and  18  of 
the  Regulations  for  Preventing  Collisions  at 
Sea^  1884.)  Early  one  morning  the  S.S.  Spaniel 
was  steaming  through  a  thick  fog  off  the 
island  of  Arran,  going  dead  slow,  when  she 


heard  the  whistles  of  a  vessel  approaching  on 
her  port  bow.  She  ported  a  little,  but  con- 
tinued to  advance  till  she  collided  with  the 
Eoesgull,  which  was  steaming  (her  fault  was 
admitted)  full  speed  ahead.  Held  that  the 
Spaniel  was  in  fault,  she  having  failed  to  stop 
her  engines  and  reverse  on  hearing  ahead  the 
whistles  of  an  approaching  vessel.  Leitrim'e 
Trs.  V.  Bums  ("  Roesgull "  v.  ''Spaniel"),  1897, 
24  R.  993 ;  34  S.  L.  R  748 ;  5  S.  L.  T.  78. 

25.  Collision— Mutual  Fault— Failure  to 
Stop  and  Reverse  Engines  —  Regulations 
for  Preventing  Collisions  at  Sesr— Sailing 
Rule  18. — In  cross  actions  of  damages  on 
account  of  a  collision  at  sea,  held  that,  although 
the  vessel  which  had  been  run  into  was  in 
fault,  the  other  vessel  was  also  in  fault  in 
respect  that  she  had  failed  to  stop  and  reverse 
her  engines.  Ovmers  of  the  "  Thames  "  v.  (hmers 
of  the  **Lutetia,"  1884,  9  A.  C.  640;  12  R 
(H.  L.)  1 ;  21  S.  L.  R  716. 

26.  Collision— Mutual  Fault.— Evidence 
upon  which  it  was  held,  that  for  a  collision  ' 
happening  on  a  clear  night,  where  the  lights 
of  the  vessels  were  mutually  seen,  both  vessels 
were  to  blame.  Owners  of  the  "  Thames "  v. 
Ovmers  of  the  ''Lutetia;'  1884  (H.  L.),  9  A.  0. 
640;  12R  1;  21  S.  L.  R716. 

27.  Collision— Negligence  in  carrying  out 
Harbour-Master's  Orders.— i^acto  inferring 
liability  for  a  collision.  Burger  v.  Taylor,  1897 
(H.  L.),  35  S.  L.  R  398 ;  5  S.  L.  T.  312. 

28.  Collision— Notice  to  Board  of  Trade 
of  Intention  to  raise  Action— Notice  after 
raising  Action— Competency  — Merchant 
Shipping  Act,  1854,  sec.  512.— Immediately 
after  a  collision  at  sea,  notice  was  sent  to  the 
Board  of  Trade  under  Part  VIII.  of  the  above 
Act,  and  they  intimated  that  they  did  not 
intend  to  institute  a  formal  inquiry.  Subse- 
quently the  widow  of  a  seaman  raised  an 
action  of  damages  against  the  owner  of  the 
other  ship,  and  after  the  action  had  been 
instituted  notice  was  sent  to  the  Board  of 
Trade,  who  replied  that  they  did  not  intend 
to  institute  any  inquiry  under  Part  IX.  of 
the  Act.  Held  that  as  notice  ought  to  have 
been  given  under  sec.  512  before  the  raising 
of  the  action,  the  original  incompetency  of 
the  action, .  through  this  not  having  been 
done,  was  not  removed  by  the  subsequent 
notice  and  the  refusal  of  the  Board  of  Trade 
to  institute  an  inquiry  under  Part  IX. 
Haglund  v.  Russells,  1882, 9  R  958 ;  19  S.  L.  R 
720. 
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29.  Oollision—Begnlatioiui  for  Pxeventixig 
Ck>lli£ioii8  at  8ea,  11th  Ancnst  1894.— When 
approaching  the  OUo,  m  a  narrow  channel, 
by  day,  and  at  a  mile's  distanoey  the  Thorsa 
signalled  that  she  was  going  to  starboard,  and 
ported  her  helm.  The  Otto  heard  the  signal 
but  held  her  course.  At  a  half  mile  the  Thona 
repeated  her  signal  and  again  ported  her  helm. 
Immediately  the  Otto  starboarded  her  helm 
and  ran  across  the  bows  of  the  Thona,  which 
at  once  reversed  her  engines,  but  failed  to 
avoid  a  collision.  Held  that  the  fault  of  the 
collision  was  with  the  Otto  alone.  fFtUorij 
Sons  dh  Coy.  v.  Currie,  1894,  A.  C.  116;  21  B. 
(H.  L.)  17 ;  31  S.  L.  B.  927. 


80.  CoUiflion— Begnlations  for  Prevent- 
ing Gollisions  at  Sea,  Article  16,  sec.  3 
— Nautical  Assessor.— T^  Humber  Steam 
Trawling  Coy.  v.  Brink,  1895  (O.  H.),  3  S.  L.  T. 
210. 

31.  Collision— Begnlations  for  Frevent- 
ing  Collisions  at  Sea— Order  of  Oouncil, 
11th  August  1884,  Art.  18.— In  a  thick  fog, 
the  Dromedaryy  proceeding  up  the  Clyde, 
slowly  and  on  her  proper  side,  heard  a  whistle 
ahead.  She  continued  her  course  and  collided 
with  the  Nerano,  proceeding  down  on  the 
wrong  side  of  the  river.  The  Dromedary  did 
not  reverse  her  engines  on  hearing  the  whistle, 
not  till  she  saw  the  Nerano.  Held  that  the 
Dromedary  was  not  in  breach  of  the  regula- 
tions for  preventing  collisions  at  sea.  The 
''Nerano""  v.  The  ''Dromedary,''  1895,  22  R. 
237 ;  32  S.  L.  R  196  ;  2  S.  L.  T.  449. 

32.  Collision— Rule  of  the  Road.— Held 
that  a  yacht,  which  lay  at  her  moorings  in  a 
bay,  used  as  an  anchorage  on  the  Clyde  and 
crowded  with  shipping,  was  not  bound  to 
wait,  before  leaving  her  moorings  and  setting 
sail  out  of  the  bay,  until  a  steamer,  which  was 
calling  at  a  pier  close  by,  had  left  it  and  had 
passed  the  place  where  the  yacht  was  likely 
to  take  her  course.  Observations  as  to  the 
circumstances  in  which  a  vessel  is  justified, 
according  to  article  19  of  the  Board  of  Trade 
regulations  for  preventing  collisions  at  sea, 
under  sec.  25  of  the  Merchant  Shipping  Act, 
1862,  in  departing  from  the  ordinary  rules 
of  the  road  ^^in  order  to  avoid  immediate 
danger."  Baird  v.  Detoar,  1877,  14  S.  L.  R. 
575. 

33.  Collision— Vessel  overtaking  Another 
— Onus  of  Proof. — If  a  collision  occurs  when 
one  vessel  is  overtaking  another,  the  onus  lies 
on  the  vessel  overtaking  to  prove  that  she 


was  not  in  fault.  Owners  of  the  *'  Hilda "  v. 
Owners  of  the  ^'Australia,"  1884, 18  R.  76;  22 
8.  L.  R.  70. 

34.  Crimiiing— Foreign  Ship— Merdiant 
Shipping  Act»  1894,  sees.  100,  111,  216.— It 

forms  no  defence  against  a  charge  of  crimping 
that  the  seamen  were  engaged  for  a  foreign 
vessel  HaH  v.  Alexander,  1898  (J.),  1  F.  27 ; 
36  &  L.  R.  64 ;  6  S.  L.  T.  199. 

35.  Detention  Order— Service— Foreign 
Ship — ^Merchant  Shipping  Act^  1894^  sees. 
459,  462  (1),  692  (1).--Held  (1)  that  a  deten- 
tion  order,  under  sec.  459  of  the  Merchant 
Shipping  Act,  1894,  was  regular  though  served 
upon  the  master  of  a  foreign  vessel ;  (2)  that 
it  was  well  served  on  the  consul  of  the  ship's 
flag  (sec.  462)  by  posting  a  registered  order 
to  him  on  the  day  on  which  it  was  served  on 
the  master.  Larsen  v.  Hart,  1900  (J.X  2  F. 
54 ;  37  S.  L.  R.  924 ;  8  S.  L.  T.  146. 

36.  Maritime  Lien— Application — Ad- 
miralty Law  in  Scotland.— In  maritime 
causes  the  Ck>urt8  of  Scotland  profess  to  ad- 
minister the  law  and  customs  of  the  sea 
generally  prevailing  among  maritime  states, 
and  are  specially  guided  by  the  rules  prevail- 
ing in  the  English  Admiralty  Courts.  The 
doctrine  of  maritime  lien  is  part  of  that  law. 
Acts  done  by  the  crew  of  one  ship,  not  in  the 
course  of  her  navigation  but  for  some  other 
purpose,  which  result  in  injury  to  another 
ship,  do  not  subject  to  a  maritime  lien  the 
ship  manned  by  the  crew  who  have  so  acted. 
Currie  v.  M'Knigkt,  1896  (H.  L.),  24  R  1 ;  34 
S.  L.  R.  93 ;  4  S.  L.  T.  161. 

37.  Maritime  Lien— Operations  on  Ship 
in  Harbour  — Possession.  —  Engineers  con- 
tracted with  shipbuilders  to  fit  up  engines  in 
a  vessel.  The  contract  stipulated  that  the 
engines  should  be  the  property  of  the  en- 
gineers until  paid  in  cash,  but  subject  to  the 
absolute  lien  of  the  shipbuilders  for  all  moneys 
or  bills  paid  by  them,  and  further  that  the 
vessel  should  be  brought  to  the  harbour  of  A. 
and  remain  at  the  disposal  of  the  engineers  to 
have  the  machinery  fitted  up.  On  this  being 
done  the  vessel  was  to  be  removed  by  the 
shipbuilders,  who  throughout  were  to  be  in 
charge  of  the  ship.  During  the  time  the  ship 
was  being  fitted  up  a  representative  of  the 
shipbuilders  stayed  on  board.  In  an  action 
by  the  engineers  for  declarator  that  they  had 
a  lien  over  the  ship,  held  that  the  engineera 
had  never  obtained  possession  of  the  ship  and 
that  therefore  they  had  no  lien  over  it.    Bast 
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ds  Duncan  v.  Baxter  di  Ooy,^  1886, 13  R  186 ; 
S3  S.  L.  B.  123. 


88.  Mortgage— BigbtB  of  Mortgagee  — 
Ohaiterer. — In  a  queetion  with  the  duurterer 
of  a  mortgaged  ship  the  mortgagee  can  insist 
that  nothing  shall  be  done  which  might  pre- 
judice his  security.  Laming  db  Coy,  v.  Seater, 
1889, 16  IL  828 ;  26  S.  L.  B.  600. 

89.  Pilot — Gomiralsory  —  Ooaating  Pas- 
senger  Ship— Merchant  Shipping  Act,  1894, 
sec  604  (1)— Trinity  House  of  Leith  Act 
(1  Oeo.  IV.  c.  137),  sec.  86.— Sec.  604  (1) 
of  the  Merchant  Shipping  Act,  1894,  makes 
pilotage  compulsory  on  all  vessels  carrying 
passengers  between  ports  in  the  British 
Islands.  Held  that  the  section  repealed  an 
inconsistent  section  of  a  private  earlier  Act 
which  authorises  masters  sailing  to  Leith  to 
pilot  their  own  vessels  if  so  inclined.  BandaU 
V.  BmUm,  1902  (J.),  6  F.  16;  40  S.  L.  R  273; 
10  S.  L.  T.  496. 

40.  Pilot— Compulsory— Duties  of— De- 
prival  of  Full  OontroL — ^A  compulsory  pilot 
went  on  board  to  cant  a  ship  in  the  Clyde  in 
the  knowledge  that,  by  the  practice  of  the 
line  to  which  the  vessel  belonged,  pilots,  when 
canting,  were  stationed  aft.  Held  that  he 
was  not  thereafter  entitled  to  plead  that  he 
had  been  deprived  of  command  in  respect 
that  he  preferred  to  cant  vessels  from  the 
bridge.  Observations  by  Ld.  Trayner  on  the 
duties  of  pilots.  Oreenock  Towing  Coy,  v. 
Hardie,  1901, 4  F.  216 ;  39  S.  L.  B.  161. 

4L  Pilot— Compulsory— Licence— Leith 
District. — Observations  on  the  extent  of  the 
district  for  which  the  Trinity  House  of  Leith 
may  license  pilots.  EandaU  v.  Benton,  1902 
(J.),  6  F.  16 ;  40  S.  L.  B.  273 ;  10  S.  L.  T. 
496. 

42.  Pilot— Compulsory— Besponsibility.— 
The  proprietors  of  a  harbour  in  a  compulsory 
pilotage  district  engaged  one  of  the  licensed 
pilots  to  be  always  at  hand.  They  provided 
him  with  a  pilot  boat,  and  paid  him  a  weekly 
wage,  while  he  accounted  to  them  for  his 
earnings.  Opinions  as  to  their  liability  for 
his  fault  in  course  of  his  duties  as  pilot. 
Pairker  v.  N.  B.  Bit/.  C(nf,,  1898,  26  R  1069 ;  36 
S.  L.  B.842;  6  S.L.  T.  79. 

43.  Pilot— Unqualified  Pilot— Merchant 
Shipping  Act,  1894,  sees.  586,  596,  598.— 
Warden  was  a  pilot  licensed  to  sail  a  ship 
from  A.  to  B.,  and  he  sailed  the  Castor,  via 


B.,  from  A.  to  G.  into  waters  beyond  the 
limits  of  his  licence.  For  piloting  from  B.  to 
C,  Warden  was  liable  to  be  fined  if  it  oould 
be  shown  that  he  had  assumed  that  office 
"after  a  qualified  pilot  had  offered  to  take 
charge  of  the  ship"  (sec.  698,  subseo.  1  of 
Act  1894).  Now,  Warden  had  a  rival  named 
Walker,  whose  licence  carried  him  the  whole 
voyage  from  A.  to  G.  Walker  offered  to  sail 
the  CaetoT  the  journey  from  A  to  G.,  leaving 
Warden  at  home.  Hdd  that  this  was  not  an 
offer,  in  the  sense  of  the  Act,  which  would 
debar  Warden  from  continuing  his  voyage 
past  B.,  Walker's  offer  being  for  the  whole 
journey  and  not  merely  for  the  portion  of  it 
lying  beyond  B.  Blair  v.  Warden,  1898  (J.)> 
26B.  93;  36  S.  L.  B.  932. 

44.  Register— Rectification  of— Question 
between  Mortgagor  and  Purchaser  from 
Mortgagee. — Registrar  of  shipping  ordained 
to  make  entries  on  the  register  which  would 
show  the  true  interests  of  a  mortgagor  of 
shares  in  a  ship  and  a  purchaser  from  the 
mortgagee.  DvJthie  v.  Aikm,  1893,  20  R  241  ^ 
30  S.  L.  B.  229. 

45.  Salvage. — Per  Ld.  Stormonth-Darling  ; 
"  It  is  a  fundamental  rule  of  the  law  of  salvage 
that  something  must  be  saved  in  order  to 
give  grounds  for  a  salvage  action.  Services 
may  be  ever  so  meritorious,  they  may  even 
result  in  the  saving  of  life ;  but  if  they  do  not 
contribute  in  some  degree  to  the  saving  of 
property,  there  can  be  no  salvage  reward. '^ 
Duke  of  Portland  v.  "  Ahdeek  "  Shares  C<yy.,  1900 
(O.  H.),  8  S.  L.  T.  81. 

46.  Salvage— Arbiters— Merchant  Ship- 
ping Act,  1854,  sec.  460.— By  sec.  460  of  the 
above  Act  two  justices  resident  "  at  or  near 
the  place"  where  a  salved  ship  is  brought 
after  the  occurrence  out  of  which  the  claim 
arose  shall  be  arbiters  where  the  salvage 
claimed  does  not  exceed  £200.  Held  that  the 
place  referred  to  is  that  into  which  the  vessel 
is  first  brought  after  the  accident.  Summers 
V.  Buchan,  1891,  18  B.  879 ;  28  S.  L.  B.  684. 

47.  Salvage  —  Award  —  Amount.  —  A 
vessel  valued  (ship  and  cargo)  at  £6000  salved 
a  vessel  valued  (ship  and  cargo)  at  £4000  in  cir- 
cumstances which  involved  no  great  risk  to  the 
salvor,  but  where  the  salved  was  in  a  position 
of  "  grave  danger."  No  damage  was  sustained 
by  the  salvor,  and  she  lost  no  time.  Other  pos- 
sible salvors  were  in  the  neighbourhood.  The 
Lord  Ordinary  having  assessed  the  remunera- 
tion at  £300,  the  Court  adhered.    The  *^Ben 
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Aldw""  V.  The  ''Acacia'';  North  British  Steam 
Fishing  Coy,  v.  NorthrEastem  Fishing  Goy.^ 
1901,  3  F.  490;  38  S.  L.  B.  339;  8  S.  L.  T.  427. 

48.  Salvage  —  Award  —  Amoimt.  —  The 

Strathbogie  and  the  Marburg  were  trawlers. 
Ooing  home  from  the  fishing  the  Strathbogie 
lost  her  propeller.  The  weather  was  stormy 
and  the  Strathbogie  was  drifting  out  of  the 
•course  of  steamers,  when  the  Marburg  took  her 
in  tow  and  landed  her  at  Aberdeen.  The 
Marburg  was  at  the  time  bound  for  Bremen. 
The  Strathbogi^s  value  was  £21 50,  her  catch 
£50.  The  Marburg  was  worth  £8000.  She 
had  to  sell  her  fish  at  Aberdeen.  The  Lord 
Ordinary  awarded  £325.  "  Marburg "  v. 
''Strathbogie,"  1903  (O.  H.),  11  S.  L.  T.  314. 

49.  Salvage  — Award— Amount.  — iVetiv 
haven  Trawlers  Ltd.  v.  JJerlin,  1902  (0.  H.),  9 
S.  L.  T.  382. 

50.  Salvage  —  Award  —  Amount.  —  The 
Qiieen  ran  upon  a  rock  near  the  mouth  of 
Aberdeen  harbour.  There  was  a  dense  fog  at 
the  time,  the  weather  otherwise  fine.  The 
neighbourhood  was  dangerous.  Walker  and 
others  saw  what  had  happened  from  the  pier, 
rowed  out  in  a  small  boat,  and  passed  a  hawser 
from  the  Queen  to  a  tug,  which  towed  her  off 
the  rock.  As  salvage  the  Sheriff  awarded 
Walker  and  his  friends  £10.  The  Court  re- 
fused to  interfere  with  the  award.  Walker  v. 
North  of  Scotla7ul  Steam  Navigation  Coy,^  1892, 
19  R.  386 ;  29  S.  L.  R.  322. 

51.  Salvage— Award- Amount— Salvage 
or  Towage  Services. — Where  the  elements 
concurred  of  some  danger  to  a  ship  aground, 
some  danger  to  herself,  the  loss  of  her  hawser, 
and  two  days*  detention  making  good  damage 
done,  the  Court  awarded  a  tug  £50  for  services 
rendered  by  towing  off  the  ship.  It  was  not 
decided  whether  the  services  were  towage  or 
salvage.  Lawson  v.  Grangemouth  Dockyard  Coy., 
1888, 15  R.  753;  25  S.  L.  R.  580. 

52.  Salvage— Award  —Amount  -  Towing 
Services. — A  trawler  valued  at  £5000  found 
a  derelict  ship  valued  at  £800  and  cargo  £300, 
and  towed  her  to  Aberdeen.  There  was  no 
danger.  The  time  occupied  was  eight  days, 
including  the  time  occupied  in  returning  to 
the  fishing  ground.  The  owners  of  the  trawler 
were  put  to  £150  expense  by  the  operation. 
The  Sheriff  having  awarded  £400  the  Court 
refused  to  alter  his  award.  Jorgensen  v.  Nep- 
tune Steam  Fishing  Coy,  Ltd,,  1902,  4  F.  992; 
39  S.  L.  R.  765  ;  10  S.  L.  T.  206. 


53.  Salvage  —  Award  —  Nature  of  Ser- 
vices—Percentage  on  Value.— Obeervations 
by  Ld.  Stormonth-Darling  on  the  principles 
on  which  awards  of  salvage  are  to  be  assessed. 
Greenock  Towing  Coy,  v.  Anchor  Line,  1901 
(O.  H.),  9  S.  L.  T.  221. 

54.  Salvage  —  Award  —  Salvor's  Lien— 
Oonsignation. — £400  awarded  in  terms  of  a 
contract  of  salvage.  Held  that  a  salvor  was 
liable  in  damages  for  refusing  to  deliver  up 
the  salved  vessel  after  her  owner  had  con- 
signed the  full  amount  of  the  salvage  claimed. 
Mackenzie  v.  Steam  Herring  Fleet,  Ltd.,  1903 
(O.  H.),  10  S.  L.  T.  734. 

55.  Salvage  —  Cargo  —  Action  against 
Owners. — Salvage  of  the  cargo  of  a  ship  can 
be  recovered  by  a  personal  action  against  the 
shipmasters,  who  are  responsible  to  the  owners 
of  the  cargo  for  its  value.  Duncan  v.  Dundee, 
Perth,  and  London  Shipping  Coy.,  1878,  5  K. 
742 ;  15  S.  L.  R.  429. 

66.  Salvage— Extent  of  Peril— Amount 
—  Apportionment.  —  The  Fraserburgh,  d-c, 
Steam  Trawling  Coy.  v.  Glen  d;  Coy.,  1901 
(O.  H.),  8  S.  L.  T.  438. 

57.  Salvage— Life— Claims— Foreigner- 
Rescue  on  High  Seas— Merchant  Shipping 
Act,  1894,  sec  444  (1).— To  found  a  claim 
against  a  foreigner  for  life  salvage  the  rescue 
must  be  made  ''wholly  or  in  part  within 
British  waters"  (Merchant  Shipping  Act, 
1894,  sec.  544  (1) ).  So  where  the  rescue  was 
made  on  the  high  seas  and  the  saved  persons 
landed  in  England,  held  that  the  salvors  had 
no  claim  for  life  salvage.  Jorgensen  v.  Neptune 
Steam  Fishing  Coy.,  1902,  4  F.  992 ;  39  S.  L.  R. 
765 ;  10  S.  L.  T.  206. 

58.  Salvage— Towage— Amount  of  ClaiuL 
— A  steamship  with  propeller  broken  and  pro- 
ceeding under  sail  was  towed  by  a  steam  vessel 
to  her  destination.  Held  that  the  services 
rendered  were  salvage  services,  and  that  the 
chief  elements  to  be  taken  into  consideration 
in  assessing  the  sum  due  were :  (I)  the  risk 
undertaken  by  the  salvors,  (2)  the  peril  of  the 
salved  vessel,  (3)  the  labour  and  time  employed 
by  the  salvors,  and  (4)  the  value  of  the  ship 
salved.  Owners  of  the  **  Vulcan  "  v.  Ovmers  of 
the  "  Berlin,"  1882,  9  R  1057  ;  19  S.  L.  R.  790. 

59.  Salvage— Towage— Damage.— During 
a  voyage  a  steamship  lost  her  propeller,  and 
resumed  her  course  under  sail.  Her  course 
subjected  her   to  various  possible  dangers. 
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which  as  a  Bailing  vessel  she  was  less  compe- 
tent to  meet,  and  as  an  act  of  prudence  her 
captain  accepted  the  assistance  of  another 
steamer,  which  towed  her  into  port.  Held 
that  the  seamen  of  the  latter  vessel  were  en- 
titled to  payment  for  salvage  services  so  per- 
formed. Bennet  and  Others  v.  Henderson  and 
Others  (owners  of  the  Arabia),  1887  (O.  H.), 
24  S.  L.  B.  625. 

60.  Salvage— Towage— Title  to  Sue- 
Ship's  Articles— 17  A;  18  Vict.  c.  104,  sec. 
182. — In  an  action  brought  by  part  of  the 
crew  of  a  vessel  to  recover  a  specific  s\mi  in 
respect  of  salvage  services — held  (1)  that  the 
crew  had  a  title  to  sue  as  seamen  on  board 
of  a  salving  vessel  who  had  assisted  a  vessel 
in  distress ;  (2)  that  it  was  competent  for  all 
or  some  of  the  salvors  to  sue  in  one  action, 
concluding  for  a  particular  sum,  which  the 
Ck>urt  would  distribute  according  to  the  proof 
among  the  various  salvors ;  (3)  that  the  plea 
that  all  parties  were  not  called  was  unfounded, 
as  the  pursuers  did  not  ask  for  decree  against 
their  co-salvors,  and  were  not  bound  to  call 
them  to  hear  and  see  decree  pronounced  in 
favour  of  the  pursuers ;  (4)  that  in  view  of  the 
statute  17  &  18  Vict.  c.  104,  sec.  182,  the 
action  was  not  barred,  although  the  ship's 
articles  provided  that  the  crew  should  not 
be  entitled  to  extra  pay  in  respect  of  salvage 
services.  Bennet  and  Others  v.  Henderson  and 
Others  (owners  of  the  Arabia),  1887  (O.  H.),  24 
S.  L.  B.  625. 

61.  Seaman— Certificates— Suspension— 
''Court"— Merchant  Shipping  Act,  1894, 
sees.  469,  470,  471— ''Convicted  of  an 
Offence." — ^A  local  marine  board  is  a  "  Court " 
within  the  meaning  of  sec.  470  (5)  of  the 
Act  of  1894,  and  has  power  to  cancel  or  sus- 
pend the  certificate  of  a  master,  mate,  or 
engineer,  on  a  remit  to  it  by  the  Board  of 
Trade.  Per  Ld.  Trayner:  "Convicted  of  an 
offence"  in  sec.  469  means  "convicted  of  a 
criminal  offence.''  Board  of  Trade  v.  Leith 
Local  Marine  Board,  1896,  24  B.  177;  34 
S.  L.B.  139;  4  S.  L.  T.  167. 

62.  Seaman— Desertion— Forfeiture  of 
Wages — Merchant  Shipping  Act,  1854.— 
Facts  from  which  held  that  it  had  not  been 
proved  that  a  seaman  had  deserted  his  ship, 
and  that  therefore  he  had  not  forfeited  his 
wages.  Seuxird  v.  Ratter,  1884,  12  B.  222 ;  22 
S.  L.  B.  173, 

63.  Seaman— Engineer— Negligence  of 
Engineer— Claim  by  Owners  of  Vessel- 


Entries  in  Log-book— Merchant  Shipping- 
Act,  1854,  sees.  243,  2iL^Held  that  an 
action,  at  common  law,  by  the  owner  of  a. 
vessel  against  the  engineer  for  damages  for 
neglect  of  duty  was  not  excluded  (1)  by  sec. 
243  of  the  above  Act,  and  (2)  although  th» 
log-book  contained  no  entries  of  misconduct— 
the  provisions  of  sec.  244  relating  to  ciiminal 
proceedings  only.  Sharp  v.  Rettie,  1884, 11  B.. 
746  ;  21  S.  L.  B.  607. 

64.  Seaman— Master— Advances— Lia- 
bility  of  Owners  and  Master.- Observationa 
as  to  the  liabilities  of  the  owners  and  master 
of  a  ship  for  advances  made  to  the  master. 
Meier  v.  £uchenmeist&r,  1881,  8  K  642 ;  1& 
S.  L.  B.  431. 

65.  Seaman—Master-Certiflcate— Sus- 
pension—Navigation  of  VesseL— A  master 
left  the  deck  of  his  vessel  while  she  was  in 
a  narrow  channel  in  somewhat  hazy  weather 
for  reasons  other  than  unavoidable  necessity.. 
She  ran  ashore.  Held  that  the  master's  certi* 
ficate  was  rightly  suspended.  Ev^er  v.  Board 
of  Trade,  1880,  7  B.  835 ;  17  S.  L.  B.  604. 

66.  Seaman— Master— Certificate— Sus- 
pension—iWrongfiil  Act  or  Default.— A 
vessel  suddenly  sprung  a  leak.  The  master 
made  no  attempt  to  save  her,  as  by  closing 
the  watertight  bulkheads  and  using  the 
pumps,  but  abandoned  her.  Held  that  he 
was  guilty  of  conduct  which  justified  the  sus- 
pension of  his  certificate.  Brown  v.  Board  of 
Trade,  1890,  18  B.  291  ;  28  S.  L.  B.  401. 

67.  Seaman— Master— Certificate— Sua* 
pension— Betum  of  Certificate- Charge 
not  put  to  Master  for  Explanation  — 
Weather. — On  appeal,  the  Court  of  Session 
ordered  to  be  returned  to  a  master  his  certifi- 
cate which  had  been  suspended  by  the  Board 
of  Trade  in  consequence  of  a  stranding  of  his 
vessel.  The  Court  was  of  opinion  that  the 
evidence  led  did  not  warrant  the  suspension.. 
In  particular  the  Board  of  Trade  Court  of 
Inquiry  found  that  the  master  had  failed 
to  verify  his  position  by  log  and  lead.  They 
put  him  in  the  box  but  asked  him  no- 
questions  on  these  heads.  They  also  failed 
to  lead  the  evidence  of  the  local  lighthouse- 
keeper  as  to  the  weather,  and  the  other 
evidence  on  this  point  was  confiicting.  Turner 
V.  Board  of  Trade,  1894,  22  B.  18  ;  32  S.  L.  B. 
21 ;  2  S.  L.  T.  269. 

68.  Seaman— Master— Certificate— Sus- 
pension— Betum  of  Certificate— Unskilled 
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JTavigstion—Sliipxiiiig  CaBualties  Inyesti- 
^tiomi  Act,  1879— The  Shipping  CaBual- 
ties  (Appeal  and  Rehearing)  Boles,  1880.— 

Evidence  on  which  the  Court,  acting  upon  the 
advice  of  nautical  aBsessors,  found  that  the 
sailing  ship  Vickfiimrg  was  not  lost  through 
improper  or  unseamanlike  navigation  on  the 
part  of  the  master,  but  owing  to  violent 
weather  and  to  abnormally  overpowering 
tides,  against  which  the  sailing  directions  for 
the  course  which  he  was  taking  contained  no 
special  warning,  and  restored  to  the  master  his 
oertifioate,  which  had  been  suspended  by  the 
deliverance  of  the  Inferior  Court.  Watson  v. 
Board  of  Trade,  1884,  22  S.  L.  R.  22. 

69.  Seaman— Master— Gertiflcate—Su8- 
pension— Betum  of  Certificate— Unskilled 
Jl'avigation- Shipping  Casualties  Investi- 
gations Act,  1879— The  Shipping  Casual- 
ties (Appeal  and  Behearing)  Bules,  1880.— 
Circumstances  in  which  the  Court,  acting  upon 
the  advice  of  nautical  assessors,  jouivd  that 
the  steamship  Sevilla  was  not  lost  owing  to 
the  wrongful  act  or  default  of  the  master,  but 
owing  to  an  error  in  judgment  on  his  part, 
as  to  the  distance  of  the  ship  from  the  land, 
the  weather  being  hazy  at  the  time;  and 
restored  to  the  master  his  certificate  which 
had  been  suspended  by  the  deliverance  of 
the  Court,  of  Inquiry.  BraHer  v.  Board  of 
Trade,  1889,  27  S.  L.  R.  35. 

70.  Seaman— Master— Certificate  —  Sus- 
pension —  Inquiry  —  Procedure.  —  Observa- 
tions on  the  examination  of  the  master  on 
questions  connected  with  charges  involving 
the  suspension  of  his  certificate.  Watson  v. 
Board  of  Trade,  1892,  19  R.  1078. 

71.  Seaman — Master — Duties  —  Oificial 
Log  —  Entry  of  Draught  —  "  Putting  to 
Sea"— Ports  of  Call— Merchant  Shipping 
Act,  1871,  sec.  5. — A  complaint  was  pre- 
sented in  the  Sheriff  Court,  at  the  instance 
of  the  Board  of  Trade,  against  a  shipmaster 
for  having  contravened  sec.  5  of  the  Merchant 
Shipping  Act,  1871,  in  that  he  failed  to  record 
in  the  official  log-book  the  ship's  draught  of 
water  as  shown  by  the  scale  of  feet  on  her 
stem  and  stern  post  on  her  leaving,  ^*  for  the 
purpose  of  proceeding  to  sea,''  the  ports  of 
Batavia  (for  Sourabaya),  Sourabaya,  Probo- 
lingo,  and  Pekalongan.  It  was  admitted  that 
on  leaving  Cardiff  and  Batavia  on  the  home- 
ward voyage  he  had  recorded  the  draught. 
On  the  other  hand,  at  the  ports  above  named, 
the  draught  of  water  was  not  entered  in  the 
official  log,  but  it  was  maintained  that  these 


ports  being  only  ports  of  call  on  the  coast  of 
Java,  the  vessel  was  not  "  proceeding  to  sea." 
The  Sheriff-Substitute  omoUsbM  the  ship- 
master, and  on  appeal,  the  Court  declined  to 
disturb  the  Sheriff's  decision.  Board  of  Trade 
V.  Brown,  1886,  13  R  (J.)  58;  23  S.  L.  K 
638. 

72.  Seaman— Master — Duty  to  supply 
Medical  Attendance. — Held  that  a  master 
of  a  ship  was  under  legal  obligation  to  afford 
medical  attendance  to  a  sailor  injured  on 
board  ship  in  discharge  of  his  duty.  Tayhr 
V.  HiU,  1900  (O.  H.),  7  S.  L.  T.  318. 

73.  Seaman  —  Master  —  Powers  —  Bot- 
tomry Bond  —  Repairs  on  Vessel.  —  A 
bottomry  bond  granted  by  a  master  over 
cargo  for  repairs  done  on  the  ship  held  invalid. 
Dymond  v.  Scott,  1877,  5  R.  196 ;  15  S.  L.  R.  96. 

74.  Seaman— Master— Powers— Demur- 
rage.— ^A  shipmaster  has  no  implied  autho- 
rity to  discharge  a  claim  for  demurrage. 
Holman  v.  Peruvian  Nitrate  Coy,,  1878,  5  R. 
657 ;  15  S.  L.  R.  249. 

75.  Seaman— Master— Powers— Liability 
of  Owners  for  Necessaries  supplied  to 
Master. — M.  &  Coy.  were  managing  owners 
of  a  number  of  vessels,  including  the  Gordon 
Castle,  and  they  entered  into  a  continuing 
contract  with  C.,  a  coalmaster,  to  purchase 
from  him  at  specified  ports  the  coal  required 
by  the  various  ships  under  their  control.  The 
Gordo7i  Castle  obtained  at  one  of  these  ports 
a  supply  of  coal  for  which  the  master  gave  in 
payment  a  bill  drawn  on  M.  &.  Coy.  M  & 
Coy.  dishonoured  the  bill,  and  C.  sued  the 
owners  of  the  Gordon  Castle  for  the  price  of 
the  coal.  The  shipowners,  failing  to  prove 
that  C.  had  given  up  his  claim  against  them, 
held  liable  for  the  price.  Cory  Bros.  v.  liPLean, 
1898  (O.  H,),  6  S.  L.  T.  103. 

76.  Seaman— Master— Powers— Repairs 
—  Liability  of  Owner. — Held  that  a  ship- 
master is  entitled  to  pledge  the  credit  of  his 
owners  for  necessary  repairs  abroad,  and  that 
the  owner's  liability  is  not  affected  by  the 
shipmaster  granting  ^as  additional  security 
a  bond  attempting  to  impledge  the  ship. 
Miller  <b  Coy,  v.  Potter,  Wilson  dk  Coy.,  1875, 
3  R.  105 ;  13  S.  L.  R.  70. 

77.  Seaman— Master— Powers— Title  to 
sue  Action  for  Breach  of  Ship's  Contract. — 
Held  that  the  master  of  a  ship  suing  as 
"master  and  part  owner"  in  a  foreign  port 
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had  a  title  to  sue  an  action  for  damagee  for 
breach  of  a  contract  to  load  the  ship,  although 
he  had  not  personally  negotiated  the  contract. 
Larsm  v.  Ireland  ds  Son,  1892,  20  R  228 ;  30 
8.  L.  B.  228. 

78.  Seaman  — Master— Public  Health- 
Diseases  of  Animals  Act,  1894,  sec.  52— 
ContraTention — Excuse. — There  are  current 
in  Shetland,  with  statutory  authority,  regu- 
lations for  the  landing  of  animals  upon  the 
island.  They  include  an  order  that  no  pony 
shall  be  put  ashore  without  a  certificate  of  its 
good  health.  Ten  ponies  improperly  certified 
were  discharged  from  the  St.  Nicholas.  Held 
that  the  captain  of  the  ship  was  the  person 
who  must  be  charged  with  the  contravention, 
although  he  had  not  personally  superintended 
the  loading  of  the  vessel.  It  was  suggested 
in  his  excuse  (1)  that  he  did  not  know  that 
the  ponies  were  on  board ;  (2)  that  he  had 
reason  to  believe  that  the  certificates  were  in 
order  ;  but  as  the  captain  did  not  offer  him- 
self in  evidence  on  this  point,  the  Court  found 
that  he  had  not  discharged  the  onus  laid  on 
him  by  sec.  52  of  the  Diseases  of  Animals  Act, 
1894.  Hovman  v.  Angus,  1897  (J.),  25  R.  8 ; 
35S.  L.R.  29;  5  S.  L.  T.  161. 

79.  Seaman — Seaman  who  had  not  Signed 
Articles  —  Desertion  —  Procuring  —  Mer- 
chant Shipping  Act,  1854,  sees.  2,  257.— A 
man  orally  engaged  for  a  voyage  is  a  seaman, 
and  it  is  a  statutory  offence  to  persuade  him 
to  desert,  although  he  have  not  yet  signed 
on.  Thomson  v.  Hart,  1890  (J.),  18  R.  3; 
28  S.  L.  R.  28. 

80.  Ship— Olassiflcation  of— Alteration 
of  Rules  of  Lloyd's  Register— Obligation  to 
retain  Vessel  in  Former  Class— Breach  of 
Contract  —  Relevancy.  —  Lloyd's  Associa- 
tion in  1875  and  1876  altered  their  rules  of 
classification  for  awning-decked  ships.  The 
owners  of  such  a  ship,  who  refused  to  comply 
with  the  altered  rules,  raised  an  action  of 
damages  against  Lloyd's  for  breach  of  con- 
tract— for  having  removed  the  name  of  their 
ship  from  the  class  in  which  it  stood  before 
the  alteration.  Held  that  the  averments 
implied  no  contract  to  retain  the  ship  in  her 
old  class.  Henderson,  dec.  v.  Lloyd^s  AssodcUiony 
1879,  6  R.  835 ;  16  S.  L.  R.  447. 

8L  EShip  — Joint-Owner  — Compensation 
of  Debt  due  by  Ship  to  Part-Owner.— He^ 
that  a  carpenter,  joint-owner  of  a  ship,  who 
had  executed  repairs  upon  her,  was  entitled  to 
payment  therefor  from  the  managing  owner 


without  waiting  until  his  share  of  the  loss 
sustained  by  the  ship  had  been  ascertained 
by  an  accounting.  Mouat  ▼.  Smith,  1881, 18 
S.  L.  R.  687. 

82.  Ship— Joint-Owners- Liability  inter 
se  —  Contribution. —  A  decree  with  expenses 
for  damages  done  to  cargo  was  obtained  in 
the  English  Courts  against  all  the  owners  of 
the  ship  except  one  who  resided  in  Scotland 
and  was  not  called  as  a  party  to  the  action. 
Held  that  the  English  owners  were  entitled 
to  recover  from  the  Scottish  owner  his  share 
of  the  award,  including  the  expenses  of  the 
English  litigation.  Bennett  v.  MacLellan,  1891, 
18  R.  955 ;  28  S.  L.  R.  728. 

83.  Ship  —  Joint -Owners  —  Power  of 
Majority  to  bind  Minority. — A  majority  of 
the  owners  of  a  ship  compromised  a  question 
which  arose  between  the  ship  and  an  insurance 
company.  Held  that  they  bound  the  minority. 
Bennett  v.  MacLellan,  1890,  17  R.  800;  27 
S.  L.  R.  653. 

84.  Ship— Owners  — Liability— Wreck  — 
Medical  Attendance  and  Maintenance  of 
Seamen— Cost  of  Passage  Home— Merchant 
Shipping  Act,  1854,  sees.  228,  229.— Where 
a  ship  became  a  total  wreck  and  the  crew 
were  injured  before  abandoning  her,  held  that 
under  sec.  228  of  the  above  Act  the  owners 
were  liable  for  the  sums  expended  on  their 
maintenance  and  for  medical  attendance  up 
to  the  time  of  their  cure,  but  not  liable  for 
their  maintenance  after  cure,  and  outfit  and 
passage  home.  Lord  Advocate  v.  Grant,  1874, 
1  R.  447;  US.  L.R.  232. 

85.  Ship  — Joint -Owners  — Petition  by 
Trustee  on  the  Sequestrated  Estate  of  a 
Part -Owner  to  restrain  Dealing  with 
Shares— Merchant  Shipping  Act,  1854,  sec. 

65.— Held  (following  M'Phail  v.  Hamilton,  1878, 
5  R.  1017,  and  Boy  v.  Hamilton  ds  Coy.,  1867, 5  M. 
573)  that  a  petition  presented  under  the  above 
section  by  the  trustee  on  the  sequestrated 
estate  of  a  part-owner  of  a  vessel,  to  have  the 
other  part-owner  restrained  from  dealing  with 
the  shares  for  a  limited  period,  was  incom- 
petent. Urquhart  (Baillie^s  Trustee)  v.  Stewart, 
1882,  19  S.  L.  R,  472. 

86.  EShip— Joint-Owner— Petition  to  pro- 
hibit Dealing  with  Ship— Merchant  Ship- 
ping Act,  1854^  sec.  65.— Held  that  sec.  65 
of  the  Merchant  Shipping  Act,  1854,  only 
applied  where  it  was  desired  to  prevent  a 
sale  by  the  Court  under  the  three  preceding 
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•ectians  of  a  ^hip,  or  •bare  therem,  alieged  to 
bare  beeome  Tested  in  one  not  qualified  to  be 
owner  of  a  Bntiab  whip.  (Rc^  ▼.  Bamilt/m^ 
1867,  5  M.  573  diMtin^juiAid,)  M'PhaU 
r.  HamiUr/n^  1>57%,  5  R.  1017 ;  15  S.  L  R.  67B. 

87«  ffldp — Joini-OwBflr — Power — Ship  bi 
Hone  Port-LiaMitj  fi»r  AHontioBi.— 

The  mana^ng  part-oamer  of  a  ship  in  a  borne 
port  cannot,  witboat  antboritj,  bind  bis  oo- 
owners  for  extensive  alterations  on  tbe  sbip. 
SUeU  A  Coy.  ▼.  Dlkw,  dx^  1876,  3  R.  1003;  13 
8.  Lu  R.  723. 

88.  Sh^  gale  Bepafai  and  Pnrnwlring 
Frior  to  Sale— Lialnli^  of  PmrdiMer.— ITeZt/ 

that  the  purchaser  of  shares  in  a  ship  vaa  not 
liable  for  a  proportion  of  the  cost  of  (1 )  repairs 
execated  on.  or  (2)  provisions  supplied  to,  tbe 
ship  prior  to  the  sale.  Carswell  ik  Son  ▼. 
Ftnlay,  1887, 14  R.  903;  24  S.  L.  R.  643. 

89.  ffldp  — Sale  — Transfer —  Britiflh  or 
Forei^  Ship  —  Detentioii  Order  —  Mer* 
chant  Shippiv  Act,  1878,  sec.  12.— A 
British  vessel  was  the  subject  of  a  missive 
offer  and  acceptance,  by  which  it  was  to  be 
handed  over  to  a  foreigner  on  paTment  of  a 
deposit  of  £120,  the  balance  to  be  paid  bj  the 
end  of  the  current  month  or  on  earlier  receipt 
of  transfer  in  his  option.  The  deposit  was 
paid  on  8th  November,  and  a  bill  of  sale 
executed ;  but  neither  tbe  balance  nor  the  bill 
of  sale  was  delivered  till  the  20th.  On  the 
11th  November  the  Board  of  Trade  ordered 
the  ship  to  be  detained  in  terms  of  sec.  12  of 
the  Act;  and  the  Kegister  of  British  Ships 
closed  on  5th  December.  Held  that  the  sbip 
was  a  British  ship  until  20th  November,  and 
subject  to  the  order  of  detention.  Observed 
that  such  an  order  of  detention  did  not 
prevent  the  transfer  of  a  British  ship  to  a 
foreigner  before  the  British  Register  is  closed. 
Oranfelt  d:  Coy.  v.  Lord  Advocate^  1874,  1  R. 
782;  11  S.  L.  R.  337. 

90.  Ship— Sett  and  Sale— Part  Owners 
—Offer  to  buy  Defender's  Shares.— An  offer 
by  the  pursuer  of  an  action  of  sett  and  sale 
of  a  ship  to  buy  the  shares  of  the  defenders, 
was  accepted  by  one  and  declined  by  the  other 
defenders.  Held  that  the  offer  must  be  con- 
strued as  contingent  on  the  defenders  as  a 
body  accepting  its  terms.  Anderson  v.  Sillars, 
1894,  22  R.  105 ;  32  S.  L.  R.  94 ;  2  S.  L.  T. 
335. 

91.  Ship  —  Tonnage  —  Measurement  — 
Awning  over  Main  Deck— Merchant  Ship- 


jiMg  Act,  1854,  aecL  g,  rahaeca.  4,  &— Where 

•  over  the  main  6etk  of  a  ship  there  was  a 

I  covering  or  awning  open  at  the  aidea,  and 

}  nnfit  for  the  carnage  of  cargo,  pasanngrrs,  or 

crew,  iuai  that  snch  awning  did  not  conatitute 

a  third  deck,  and  that  tonnage  was  not  diarge- 

able  in  respect  thereof.    Lord  Advocate  t.  Clyde 

St^m  Narwtion  Coy^  1975.  L.  R.,  2  Sc  App* 

409  ;  2  R.  ^H.  L.)  23;  12  S.  Lu  B.  407. 

92.  Ship— Wreck  sank  m  Brtnaiy  cf 
Birer- LttUiljr  of  Owaor  for  Kij^wiswi  of 
Bemomil— AbaadomDfloft  to  Underwriters 
— Cajde  Li^kthonaeB  Act,  see.  2a— The 
Clyde  Lighthonse  Tmsteea  have  power  to 
remove  wrecks  in  the  estnaiy  of  the  Clyde 
at  tbe  expense  of  the  owner.  HM  that  the 
owners  do  not  escape  this  liability  by  abandon- 
ing the  wreck  to  the  underwriters.  Clyde  Light' 
house  Trud  ▼.  ^  Auchmouiitain^''  1893  (O.  H.), 
1  &  L.  T.  94. 

93.  Ship's  Husband- Commifwionft— Be- 
hates— LialnlitF  to  Account  far.— Held  (1) 
that  a  resolution  passed  by  the  owners  of  & 
vessel  with  regard  to  tbe  commission  to  be 
paid  to  the  ship's  husbands  did  not  apply  to 
voyages  which  had  taken  place  prior  to  ite 
date,  and  (2)  that  the  ship's  husbands  were 
bound  to  credit  the  ship  with  rebates  received 
by  them  on  commissions  paid  to  brokers. 
Manners  v.  Baebum  d-  Verel,  1884,  11  R.  899; 
21  S.  L.  R.  723. 
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"  Abduction,"  162. 

Absencb  of  Dbkial  by  Pubsubb,  19. 

Abusb  of  Office,  20. 

Admission  of  Facts,  38. 

Adybbtisemen'T,  74,  75. 

Advocate,  Slandeb  bt,  100. 

Agent,  Slandeb  by,  101, 104, 112, 113* 

Animus  Injubiandi,  169, 176. 

Anonymous  Communication,  76-78. 

**  Anonymously  Defaming,"  179. 

Apology,  1,  2. 

Abbitbation,  20, 102-104. 

Abson,  57. 

AUTHOBSHIP  OF  SCUBBILOUS  LBTTEB,   23, 

163,  164. 
**Bad  Failubb,"  21. 
Bank  Agbnt  and  Customeb,  86. 
Bank  Agent  and  Staff,  87. 
Bankbuptoy,  21, 80-82. 
Black  List,  8,  9,  79. 
•*  Black  Sheep,"  22. 
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"  Bloated  Autocrat,"  14. 

Bloodshed  and  Riot,  Incitement  to, 
23. 

"Bloody  Little  Bbutb,"  24. 

Bbbach  of  Hotel  Osbtifioats^  26. 

Bbeach  of  Tbust,  56. 

"  Bboken  Solemn  Pledges,"  26. 

Candidate,  99. 

Oautioneb  and  Cbeditob,  88. 

"Changed  his  Religion,"  13. 

"Cheat,"  61. 

Chubch,  89-94. 

Class,  Slandeb  against,  16-17,  30. 

Company  and  DiBectob,  96. 

COMPENSATIO  InJUBIABUM,  3. 

Competency,  3,  66,  70. 
concubbenoe  in,  4. 

"CONSPIBED  WITH  A  SOCIALIST  AND 
SACBIFICED  HIS  POUTIOAL  CONVIC- 
TIONS," 34. 

Constable.    See  Privilege,  141-148. 

CouNTEB  Issue,  5,  6. 11,  66,  105 ;  and  see 
Veritas,  178-187. 

Counteb  Issue,  Necessity  of  to  pbove 
Vebitas,  66,  187. 

Cbedit,  7-9,  79-82,  96. 

Cbiminal  Chabge,  Slandeb  with,  69, 

62,  116,  133,  145,  162-164,  170. 
"  Cbooked  Ways,"  27. 
Cbuelty.  28. 
Cbuelty  to  Animals,  126. 

CUSTODIEB  OF  PAUPEB  CHILDBBN,  CON- 
DUCT OF,  93. 

CUSTOMEB  AND  TBADESMAN,  97. 

Dead  Pebson,  Slandeb  of,  10. 
"  DiBTY  Scum,"  29. 

DiSCLAIMEB,  30. 

*'  DiSGBACEFUL  SCENES,"  22. 

Dishonesty,  31-34,  96, 183. 

Dishonourable  Conduct,  36,  36,  66,  68. 

*•  Disobedience,"  26. 

DocTOB  AND  Midwife,  98. 

Dbunkennbss,  37,  178. 

Duty,  Failube  in,  39. 

Duty,  Public,  149-166. 

Duty,  Special,  to  make  Statements, 
119, 169. 

Duty,  Unfit  fob,  64. 

Eldeb  of  Chubch,  89, 90. 

Electob  and  Candidate,  99. 

**  Exhausted  Condition  of  Land,"  6a 

Facts  Admitted,  38. 

Facts  and  Cibcumstances.  See  Privilege, 
103, 114-120.  124.  128,  130, 138, 139,  &C. 

Failube  in  Official  Duty,  39. 
VOL.  IL 


Faib  Rbpobt,  79-84. 

Falsified  Accounts,  181. 

Financial  Embabbassment,  40,  79. 

Financial  Position  Unsound,  181. 

Fiscal.    See  PHvUege,  146. 148. 

Fishing  on  Sunday,  166. 

"  Fluffing,"  41. 

FoBEJGN  Land,  11. 

FoBEiGN  Language,  12. 

FOBGED  Bill,  87. 

FoBGED  Cheque,  86. 

FOBGEBY,  42,  86,  87. 

Fbaud,  43. 

Genebal  Slandbbous  Chabge,  16, 17, 30. 

Holding  up  to  Public  Hatbed,  13-16, 
66. 

Hospital  Regulations,  28. 

Hotel  Sebvants,  136. 

"House  of  Disbeputable  Chabacteb," 
44. 

Hypothetical  Case,  46. 

"i  am  sobby  to  see  you  in  such  com- 
PANY," 29. 

"  IMMOBAL  Chabacteb,"  186. 

•'  Immobal  Conduct,"  46, 127. 

*•  Impbopeb  Intimacy,"  46. 

Inability  to  pay  Debts,  40,  79, 181. 

Incapacity,  97. 

Incompetent  and  Unfit,  129. 

Indecency,  47. 

Indecent  Behavioub,  128. 

Indelicacy,  47. 

Infebiob  Judge,  108. 

"  Inflated  with  Vanity,"  14. 

"  Infobmeb,"  48. 

Innuendo,  5,  8.  16,  18-67,  79,  86,  126, 197, 
184. 

Intbbdict,  68,  69. 

Intbbfebing.  136-138. 

IBONICAL  SUQGESTION,  45. 

Issue,  Fobms  of,  4,  15,  20,  32,  37,  48,  72, 
84-86,  126,  133,  147,  178,  179,  181 ;  see 
Counter  Issue,  5,  6,  11,  66,  106,  187 ;  and 
see  voce  Process. 

**  I  WILL  PUT  you  in  Prison,"  49. 

Judicial  Pbocebdings,  Repobt  of,  79-84. 

Judicial  Slandeb,  70.  71,  100-111, 116. 

Justification,  6. 

'*  Keeping  a  Mistbess,"  186. 

KiBK-SSSSION  AND  MEMBEB,  89. 

"  Lay  behind  the  Hedge,"  179. 

Liability  to  be  Sued,  71. 

Lodging  Infobmation,  146;  and  see 
Privilege,  59,  62,  116,  144-148. 

"  Low  Scamp,"  165. 
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Maoistbat£,  Slandsb  by,  108. 

Maltob.  See  Privilege,  84,  86,  98,  10^104, 
106,  107. 113-121,  123,  124, 126-128. 130- 
184,  138, 139,  143, 148. 162,  159,  kO. 

Malpbazis,  72. 

Mastxb  and  Bbbvant,  54,  122-140,  149, 

150.  154,  189, 190. 
"  Mean,"  61. 

''Mban  and  Contbmptiblb  Mannbb,"  3a 
Mbmbbb  07  Chuboh  and  Eldeb,  90. 
Mbmbbb  or  Chuboh  and  Minibtbb,  91. 
Membeb  or  Chuboh,  Conduct  of,  91. 
Midwife,  98. 
MiNiflTEB  and  Assistant.  58,  92. 

MiNISTBB  AND  BBOTHEB  MiNIBTBB.  94. 
MiNISTEB  AND  ELDEBS.  92. 
MiNISTBB  AND  OFFICIALS,  93. 
MiNISTEB  AND  PBESBTTEBY  MbBTING,  94. 

"  Misappbopbiation  of  Money,"  52. 

MiSCBOPPING,  50. 

Misfeasance  of  Office.  73. 

*'  Mobally  Offensive."  168. 

"Mubdbbous  Theeats,"  187. 

Necessity  fob  Innuendo,  53,  61. 

Necessity  of  Gounteb  Issue  to  pbove 
Vebitas.  66, 187. 

'*  Neolectino  his  Childben's  Rbuoious 
Education,"  13. 

Newspapbb,  14,  74-85. 

"No  Gk>OD,"54, 124. 

"Not  Authobised  to  Oontbact  any 
Debts  on  my  Account,"  32. 

"  Noted  Blackguabd,"  166. 

Nubsing  Obganisation,  Rbpobt  by,  149. 

**  Offensive,"  179. 

Fabtnebship,  71. 

Febsonal  Spite,  20. 

"  FOACHEB,"  148. 
Foaching,  Chabge  of,  159,  166. 
Police,  Chief  Constable  and  Police- 
man, 134. 

Police  Commissionebs'  Meeting,  150. 

Police  Coubt  Magistbate,  Slandeb  by. 
108. 

Police,  Statements  by.  141-143. 

Police,  Statements  to,  59.  62,  116, 144- 
148. 

Pbivilege.  8,  9,  43,  52,  86-159;  and  see 
Newspaper,  74-85. 

Pbobable  Cause.  See  Privilege,  86,  93, 94, 
98, 103,  104,  107.  115.  128.  132-134,  139, 
143,  147-148. 

Pbofbbsob  and  Patbon  of  Chaib,  151. 

Pbopebty,  Slandeb  of,  175. 

Pbosecution,  148. 

Pbovocation,  172,  187. 


Public  Conduct,  14. 

Public  Duty,  149-155. 

PuBUC  Health  Committbb,  152. 

Public-Housh,  22,  25. 

Publication,  160, 16L 

Publication  of  Notices,  188. 

"  Rat,"  65. 

Reckless  Statements.  121. 

Rbcobd  of  Convictions,  188. 

*'Rbd-Tapbi8M,"28. 

Refebbnce,  Slandeb  in  Coubsb  of,  20, 

102-104. 
^'Registeb  of  Rats,"  55. 
Relevancy,  19,  52,  60,  79.  114-120,  162- 

168. 
Repeated  Slandeb.  167, 171. 
Rbpobt  to  Supebiob,  117. 
**  Resetteb."  141. 142. 
Res  GEST.S.  133,  146. 
RlXA,  169,  173. 

Sabcastic  Statements,  173. 
School  Boabd   Membebs  and  School- 

MASTEB,  153. 
"  SCOFFEB,"  168. 

Self-Defencs,  156-158. 

Sebvants'    Fbiends,    Statements    Re- 

OABDING,  140. 

Sbbvant,  Masteb  and.  54,  122-140,  149, 

150,  164,  189,  190. 
Sebvant,  Slandeb  by,  189,  190. 
Session-Clebk's  Conduct,  90. 
Shabby   Behavioub  to  Fbllow-Wobk- 

MEN,  41. 

*'Shabp  Pbactice,"  27. 

**  Shebeen,"  56. 

Shebiff,  109. 

Ship's  Loo,  Entby  in.  139. 

"  Shot  his  Poisonous  Dabts,"  179. 

**  SiNGULAB  Conduct."  57. 

Special    Duty   to   make   Statements, 

119, 159, 
Specification,  167, 170, 186. 
Specific     Chabqes     selected     fbom 

Genebal  Attack,  180,  184. 

Spoken  Slandeb,  176,  177. 

Stale  Slandeb,  48. 

Statements    made   in   Pubsuancb    of 

Special  Duty,  119,  159. 
Statements  on  Judicial  Recobds  about 

Thibd  Fabtibs,  110. 
**  Stbeet  Walkeb,"  176. 
"Taking  my  Whisky,"  61. 
**Tebbible  Revelations,"  58. 
<<Tebbible  Zulu,"  14. 
Theft,  59-62,  130-133. 135. 138, 147. 
Title,  Slandeb  of,  174. 
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Town    Councillor    and    Oontbactob, 
155. 

Town  Councillob  and  Town  Officials, 
154. 

Tbadb  Pbotbction  Socibtt,  96. 
Tradb    Slandbr,   9,    96,  175 ;   and    see 
Black  Litt,  8,  79 ;  see  also  Credit,  7,  80-82. 
Tbadbbman,  Cubtomxb's  Opinion  of,  97. 

Travelling  without  Ticket,   Convic- 
tion OF,  188. 

Tbub    Statement  hade   Maliciously, 
55. 

Tbust,  Maladministration  of,  63. 
Undrbssino  in  Presence  of  Strangbbs 

of  Both  Sbxbs,  47. 
*•  Unfaie  Advantage,"  33. 
Unfit  fob  Duty,  64. 
Untbuthfulness,  186. 
Untbustwobthy,  63,  65. 
Yebbal  Injuby,  15. 
Vebbal  Slandbb,  176,  177. 
Vbbitab,  56,  56,  66. 178-188. 
ViCABious  Slander,  189,  190. 
Want  of  Pbobable  Cause.    See  Privilege, 

86,  93,  94,  98,  103, 104, 107, 115,  128,  132- 

134,  139,  143,  147-149. 

Witness,  111. 
Wbitten  Slandbb,  67. 
Wbongful  Pboseoution,  148. 

1.  Apology— Hypothetical.~A  hypothe- 
tical apology  is  a  good  one.  "  If  I  said  these 
words,  I  apologise/'  or  "  If  these  words  can 
hear  that  meaning,  then  I  withdraw  them." 
Malcolm  v.  Moarey  1901,  4  F.  23,  369;  39 
S.  L.  R.  26,  269 ;  9  S.  L.  T.  212,  362. 

2.  Apology— Tender.— Where  the  defender 
in  an  action  for  damages  for  slander  made 
a.  hypothetical  apology  and  put  in  a  tender 
which  exceeded  the  jury's  award,  he  was  held 
entitled  to  expenses  from  the  date  of  the 
tender.  Malcolm  v.  Moore,  1901,  4  F.  23,  369; 
29  S.  L.  R.  26,  259 ;  9  S.  L.  T.  212,  362. 

3.  Competency  —  Gompensatio  ii^iuria- 
nun. — A  defender  in  an  action  of  damages  for 
slander  is  not  entitled  to  an  issue  of  compenr 
Mtio  injuriarum  on  a  plea  that  the  pursuer 
has  also  slandered  him.  BeHram  v.  Pace,  1885, 
12  R.  798 ;  22  S.  L.  R.  526.  Tullia  v.  MackgUl 
Orichlon,  1860,  12  D.  m*J  foUowed, 

4.  Concurrence  in. — In  an  action  for  dam- 
ages for  slander  raised  against  two  persons, 
the  one  who  uttered  it  and  another  who  stood 
by  and  concurred,  the  Court    allowed  this 


issue :  Whether  the  defenders  or  either  of 
them,  and  which  of  them  in  presence  and 
hearing  of  . . .  falsely  and  calumniously  stated 
.  .  .?  Jack  V.  Fleming^  1891,  19  R.  1;  29 
b.  L.  R.  6. 

5.  Counter  Issue— Innuendo. — A  counter 
issue  must  meet  the  issue.  So  where  the 
pursuer  had  said  of  the  defender  that  he 
sold  bad  coffee,  and  the  defender  replied  that 
^  there  was  no  truth  in  the  pursuer,  who  was 
a  liar,''  and  an  issue  was  allowed  on  the  above 
quoted  words,  a  counter  issue,  "  Whether  the 
pursuer's  statements  about  the  defender's 
coffee  were  untrue,"  digcdlowed,  Milne  v. 
Walker,  1893,  21  R.  165;  31  S.  L.  R.  149 ;  1 
S.  L.  T.  332. 

6.  Counter  Issue  —  Justification.  —  A 
counter  issue  of  justification  as  distinguished 
from  Veritas  allotoed,  MacUod  v.  MarakaU, 
1891,  18  R.  811 ;  28  S.  L.  R.  626. 

7.  Credit — Statement  that  one  Business 
going  to  be  taken  over  by  Another— Re- 
sulting Loss. — To  say  of  insurance  company 
A.  that  you  believe  it  is  going  to  be  taken 
over  by  company  B.  is  not  a  slander,  although 
the  effect  of  the  statement  might  be  to  direct 
some  business  from  company  A.  General  Acci- 
dent Assurance  Coy.  v.  Miller,  1902  (O.  H.),  9 
S.  L.  T.  610. 

8.  Credit—''  Black  List "  —  Innuendo.— 
In  an  action  of  damages  for  slander  by  the 
wrongful  publication  of  the  pursuer's  name  in 
a  trade  "  black  list "  (register  of  defaulters) 
the  Court  held  that  the  innuendo  (injury  to 
credit)  must  be  inserted  in  the  issue.  Crabhe 
<&  Robertson  v.  Stubbs  Ltd.,  1896,  22  R.  860  ;  32 
S.  L.  R.  660 ;  3  S.  L.  T.  73. 

9.  Credit—"  Black  List  "—Trade  Protec- 
tion Agency— Trade  Slander.— An  account- 
ant in  the  conduct  of  a  trade  protection  agency 
published  a  hst  of  names  of  persons  against 
whom  decrees  in  absence  had  been  obtained, 
prefixed  to  which  was  a  *' caution"  to  the 
effect  that  while  it  was  possible  the  list  con- 
tained names  of  persons  to  whom  credit  might 
in  certain  circumstances  be  given,  there  was 
risk  in  doing  so  without  inquiry.  Held  that 
the  publication  of  the  list  and  caution  consti- 
tuted a  slander  upon  a  person  whose  name 
appeared  in  the  list.  Andrews  v.  Drummond  ds 
Graham,  1887,  14  R.  668;  24  S.  L.  R.  416. 


10.  Dead  Person,  Slander  of— Solatium 
to  Belatires. — You  cannot  slander  a  dead 
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man.  His  relatives  have  no  claim  for  solatimn. 
Broom  v.  John  Ritchie  <Ss  Coy.,  1904,  6  F.  942 ; 
41  S.  L.  R.  723;  12  S.  L.  T.  206. 

11.  rorei|;n  Land— Oral  Slander  uttered 
Abroad— Proposed  Counter  Issue  regard- 
ing Law  of  Locus. — An  action  of  damages 
having  been  raised  against  a  domiciled  Soots- 
man  for  oral  slander  uttered  in  Penang,  a 
counter  issue  regarding  the  law  of  slander  in 
Penang  was  disallowed.  Opinions  that  the 
case  should  be  tried  as  if  the  slander  were 
uttered  in  Scotland.  M'Larty  v.  Steele,  1881, 
8R.  435;  18  S.  L.  R  266. 

12.  Foreign  Language.— Whether  in  or 
about  ...  in  or  near  ...  in  presence  and 
hearing  of  .  .  .  the  defender  did  falsely  and 
calumniously  say,  in  Gaelic  of  and  concern- 
ing the  pursuer — [here  give  a  translation 
of  what  was  said] — to  his  loss,  injury,  and 
damage  P  Anderson  v.  Hunter,  1891,  18  R. 
467 ;  28  S.  L.  R.  324. 

13.  Holding  up  to  Public  Hatred  and  Con- 
tempt—"Neglecting  Children's  Religious 
Education"— "Change  of  Religion."— The 
pursuer  in  an  issue  of  "  holding  up  to  public 
hatred  and  contempt,'*  must  lay  before  the 
jury  the  whole  passage  in  a  newspaper  pub- 
lication upon  which  he  founds,  and  not  an 
isolated  sentence.  Held  that  a  charge  of 
changing  one's  religion  does  not  hold  one  up 
to  public  hatred  and  contempt,  and  issue  dis- 
allowed. Bums  v.  Diamond,  1896  (O.  H.),  3 
S.  L.  T.  256. 

14.  Holding  up  to  Public  Hatred  and  Con- 
tempt—Public  Conduct— Criticism.— Where 
the  public  conduct  of  a  bailie  was  ridiculed  by 
a  newspaper,  the  Court  refused  an  issue  of 
''  calumniously  and  injuriously  exposing  him 
to  public  ridicule  and  contempt."  The  bailie 
was  described  as  a  "  terrible  Zulu,"  "  a  bloated 
autocrat,"  "inflated  with  vanity,"  but  no 
charge  of  moral  depravity  could  be  inferred 
by  the  Court.  M^Laughlan  v.  Oir,  Pollock  dk 
Cay.,  1894,  22  R.  38 ;  32  S.  L.  R.  36  ;  2  S.  L.  T. 
275. 

15.  Holding  up  to  Public  Hatred  and  Con- 
tempt—Verbal  Injury— Issue.— To  falsely 
charge  a  man  with  making  statements  of  an 
unpopular  character  is  not  a  slander,  but  may 
constitute  an  injury  entitling  him  to  repara- 
tion. The  issue  allowed  was :  "  Whether  the 
said  statements  were  false,  and  were  made 
with  the  design  of  exposing,  and  did  expose, 
the  pursuer  to  public  hatred  and  contempt  P  " 


Paterson  v.  Welch,  1893,  20  R.  744 ;  30  S.  L.  R. 
668 ;  1  S.  L.  T.  55.  Commented  on  WaddeU 
V.  Roxbwrgh,  1894,  21  R.  883;  31  S.  L.  R.  721  ; 
2  S.  L.  T.  85. 

16.  Individuals,  Slander  of;  as  Members 
of  a  Class— Innuendo.— ^arcfZat?  v.  Drys- 
dale,  1898,  26  R.  879 ;  35  S.  L.  R.  693. 

17.  Individuals,  Slander  of,  as  a  Class- 
Presbytery  —  Newspaper.  —  A  newspaper 
commenting  on  the  proceedings  of  a  presby- 
tery in  deposing  a  minister  for  intemperanoCy 
insinuated  that  the  members  of  the  presbytery 
were  themselves  so  given  to  excess  in  liquor 
that  it  was  unbecoming  in  them  to  take  the 
proceedings.  Held  that  each  member  of  the 
presbytery  had  a  title  to  sue  an  action  of 
damages  for  slander.  MacphaU  v.  Macleod, 
1895  (O.  H.),  3  S.  L.  T.  91. 

18.  Innuendo. — Where  words,  apparently 
innocent,  are  used  by  one  person  to  or  of 
another,  an  innuendo  giving  to  the  words  a 
slanderous  meaning  must  be  supported  by 
averments  of  facts  to  bear  it  out.  Allen  v. 
Blair,  1895  (0.  H.),  3  S.  L.  T.  126. 

19.  Innuendo  —  Absence  of  Denial  on 
Record  by  Pursuer  of  Truth  of  Pacts 
stated  —  Relevancy.- To  found  an  issue 
for  the  trial  of  an  action  of  damages  for 
slander  it  is  not  sufficient  merely  to  place  an 
innuendo  of  slander  upon  statements  of  facta 
written  or  uttered  by  the  defender  not  in 
themselves  slanderous ;  there  must  also  be  & 
specific  denial  of  the  facts  so  stated.  Camp^ 
hell  V.  Ferguson,  1882, 9  R.  467 ;  19  S.  L.  R.  404. 

20.  Innuendo  — Architect  said  to  have 
Abused  his  Office  for  Personal  Reasons. — 
An  architect  was  sole  arbiter  in  disputes 
arising  under  a  building  contract.  In  this 
capacity  he  required  a  builder  to  renew  some 
work,  said  to  be  disconform  to  specification. 
The  builder  caused  to  be  written  to  the 
architect,  and  their  common  employers,  letters 
in  which  he  suggested  that  the  complaints 
had  been  made  for  the  purpose  of  personal 
annoyance  to  the  builder,  and  gratification  of 
private  spite  the  architect  bore  him.  Held 
that  the  statements  would  bear  an  innuendo- 
",  ,  .  that  the  architect  had  condemned  the 
work,  not  because  he  conscientiously  believed 
it  to  be  disconform  to  contract,  but  because 
of  the  personal  spite  he  entertained  to  the 
pursuer,''  and  issues  allowed,  Crawford  v. 
Adams j'  Crawford  v.  Dunlop,  1900,  2  F.  987 ;. 
37  S.  L.  R.  767  ;  8  S.  L.  T.  62. 
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21.  Iimaendo  —  Bankruptcy  —  "Bad 
Failiire"— Dishonest  Failure.— It  was  said 
of  a  bankrupt  that  he  had  made  a  ''bad 
failure."  He  had  in  point  of  fact  paid  Is.  6d. 
in  the  pound.  Held  that  the  words  would 
bear  the  innuendo  that  the  bankrupt's  failure 
had  been  dishonest  and  disreputable.  Bruce 
V.  Leisk,  1892,  19  R.  482 ;  29  S.  L.  R.  412. 

22.  Innuendo  —  " Black  Sheep  "  —  '*  Dis- 
l^raceftil  Scenes"— Public-House.— A  letter 
in  a  newspaper  referring  to  a  publican  as 
haying,  notwithstanding  the  magistrates'  re- 
commendation to  close  early  on  New  Year's 
Day, "  kept  the  thing  in  swing  till  ten  o'clock} 
at  times  having  to  control  the  men  by  locking 
the  doors,"  and  an  editorial  leaderette  thereon 
referring  to  *'  black  sheep  "  who  did  not  follow 
the  recommendation,  and  "  disgraceful  scenes," 
and  winding  up  with  the  hope  that  the  magis- 
trates would  deal  with  **  this  gentleman,"  held 
not  to  support  an  innuendo  of  accusing  the 
publican  of  conducting  his  business  ''in  a 
disorderly  and  illegal  manner."  Meikle  y. 
JFright,  1893,  20  R.  928;  .30  S.  L.  R  816; 
1  S.  L.  T.  139. 

28.  Innuendo— Bloodshed  and  Blot,  In- 
citement to  — Attributing  Authorship  of 
Scurrilous  Letter.— Terms  of  a  letter  innu- 
endoed  to  be  an  incitement  to  bloodshed  and 
riot.  Waugh  v.  "Ayrshire  Post,"  1893,  21  R. 
326;  31  S.  L.  R.  248 ;  1  S.  L.  T.  431. 

24.  Innuendo— "Bloody  little  Brute."— 
The  purpose  of  an  innuendo  is  to  ayer  that 
words  which,  in  their  ordinary  acceptation, 
are  not  libellous,  had,  in  the  circumstances  in 
which  they  were  used,  a  specified  libellous 
meaning.  The  referee  at  a  football  match 
wrote  to  a  football  union,  of  which  both  clubs 
were  members,  complaining  that  one  of  the 
teams  had  questioned  his  decisions,  and  that 
its  members  had  used  ofiensiye  language.  He 
named  Murdison  as  an  offender,  and  stated 
before  the  union  committee  of  inquiry  that 
Murdison  had  called  him  a  "bloody  little 
brute."  In  an  action  of  slander  by  Murdison 
against  the  referee,  held  that  the  language 
used  was  not  in  itself  libellous,  and  that  a 
proposed  innuendo,  which  merely  suggested 
arguments  upon  the  construction  of  the  lan- 
guage used,  did  not  fall  within  the  rule  aboye 
stated.  Murdison  y.  Scottish  Football  Unions 
1896,  23  K  449;  33  S.  L.  R.  337 ;  3  S.  L.  T. 
273. 

26.  Innuendo— Breach  of  Hotel  Certifi- 
cate—Letter by  Chief  Constable  warning 


Hotelkeeper. — ^A  chief  constable  wrote  to  a 
hotel-proprietor :  "  It  has  come  to  my  know- 
ledge that  on  two  oocasions  recently,  in  con- 
nection with  special  licences  in  the  Palace 
Hotel,  the  neighbomrhood  was  disturbed  by 
the  firing  of  shots  or  fireworks,  and  I  think  it 
right  to  giye  you  warning  that  if  there  is  any 
repetition  of  this  or  any  other  breach  of  the 
conditions  of  licence  I  will  consider  it  my  duty 
to  strenuously  oppose  the  granting  of  any 
special  licence  in  the  future."  Held  that  the 
letter  would  not  bear  the  innuendo  that  the 
innkeeper  had  been  guilty  of  a  breach  of  his 
certificate.  Ojnnion  by  Ld.  Trayner  that  it  is 
a  libel  to  accuse  a  publican  of  breach  of  his 
certificate.  Menzies  y.  Macdonald,  1899,  1  F. 
977  ;  36  S.  L.  R.  769 ;  7  S.  L.  T.  66. 

26.  Innuendo— "Broken  Solemn  Pledges" 
— "Disobedience." — Held  that  a  charge  by  a 
minister  against  his  assistant,  made  to  his 
elders,  that  the  assistant  had  "broken  his 
solenm  pledges  which  he  gaye  me  "  and  "  been 
guilty  of  acts  of  disobedience"  would  not  bear 
an  innuendo  that  the  assistant  was  "  unfit  to 
occupy  the  position  of  a  minister  of  the  Church 
of  Scotland."  Barclay  y.  Manuel,  1902  (O.  H.), 
10  S.  L.  T.  450. 


<( 


27.  Innuendo  —  "Crooked    Ways"  — 
Sharp  Practice." — Archer   and    Hamilton 

were  Grood  Templars,  and  Archer  had  been 
Grand  Chief.  And  when  the  post  of  chief  fell 
yacant  Archer  suggested  to  Hamilton  that  he 
should  stand,  himself  not  intending  to  be  a 
candidate.  Kow  when  the  election  came 
Archer  did  stand  and  was  re-elected.  But 
Hamilton  explained  the  whole  matter  at  a 
meeting.  Then  the  Evening  Dispatch  reported 
Hamilton's  speech  and  wrote  an  article  about 
Archer  which  was  headed  "Mr.  Archer  and 
his  Crooked  Ways,"  and  expressed  the  hope 
that  such  sharp  practice,  which  was  represen- 
tatiye  of  the  procedure  of  the  ofiicial  clique  to 
which  Archer  belonged,  would  not  be  lost  upon 
the  members.  Held  that  the  article  would  not 
bear  an  innuendo  that  Archer  had  been  guilty 
of  deceitful  and  dishonourable  conduct  and 
that  he  habitually  indulged  in  conduct  that 
was  unfair,  deceitful,  and  dishonourable. 
Archer  y.  Bitchie  d:  Coy.,  1891,  18  R.  719 ;  28 
S.  L.  R.  647. 

28.  Innuendo— Cruelty— Eed-Tapeism  of 
Hospital  —  Personal  Charge  of  Cruelty 
against  Doctor  administering  Rules. — A 
newspaper  published  strong  comments  on  a 
case  of  cruelty  which  had  been  inflicted  on  an 
inyalid  through  the  "  disgusting  red-tapeism  " 
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of  the  rules  of  a  hospital  as  administered  by 
Dr.  B.  The  Oourt  being  of  opinion  that  the 
charge,  if  fairly  read,  imputed  no  personal 
misconduct  to  the  doctor,  but  only  attacked 
the  hospital  regulations,  dismissed  as  irrele- 
vant an  action  by  Dr.  B.  for  damages  for 
slander  {reversing  Ld.  Low,  Ld.  Young  dte- 
serUing).  Bruce  v.  Ross  d:  Gay.,  1901,  4  F.  171 ; 
39  S.  L.  B.  130 ;  9  S.  L.  T.  270. 

29.  Innaendo ^ " Dirty  Scum"— "I  am 
Bony  to  see  yoa  in  such  Gomiiaiiy."— To 
call  a  professional  man  "a  dirty  scum"  is  a 
slander.  A.  said  to  B.  of  C, ''  I  am  sorry  to 
see  you  in  such  company."  0.  innuendoed 
this  to  mean  that  he  was  "a  person  of  dis- 
reputable character,''  &c.,  and  obtained  an 
issue.  Shepherd  v.  Elliot^  1895  (0.  H.),  3 
S.  L.  T.  115. 

30.  Innaendo  —  Disclaimer  —  Ghaige 
against  Members  of  a  Family.  •—  A.  was 
acting  as  law-agent  for  B.  in  an  action  by  C. 
against  B.  for  declarator  of  marriage,  or  alter- 
natively for  damages  for  breach  of  promise 
and  seduction.  In  course  of  a  correspondence 
with  O.'s  agent  on  the  subject  of  the  litigation 
A.  referred  to  "  the  fecundity  of  the  maidens 
of  this  (O.'s)  family,  and  their  matrimonial 
and  other  relationships,  as  disclosed  in  the 
registers"  of  births,  deaths,  and  marriages. 
A  maiden  member  of  C.'s  family  came  forward 
and,  complaining  that  this  statement  cast  a 
slur  upon  her  chastity,  sued  A.  for  damages 
for  slander.  A.  disclaimed  any  such  intention, 
and  explained  that  he  had  not  been  aware  of 
the  lady's  existence.  Held  that  the  expression 
'^maidens  of  the  family"  must  be  read  along 
with  the  reference  to  the  registers ;  that,  the 
pursuer's  name  not  appearing  there,  the  words 
complained  of  would  not  bear  the  proposed 
innuendo.  A,  v.  B.  db  Coy.,  1898,  26  R.  951 ; 
36  S.  L.  R.  760 ;  6  8.  L.  T.  46. 

31.  Innaendo  —  Dishonesty .— A  charge 
against  a  managing  director  of  a  company 
that  he  had  not  disbursed  office  and  other 
expenses  with  which  the  company  was  debited 
held  to  support  an  innuendo  of  dishonesty. 
Cunningham  v.  Skinner,  1902,  4  F.  1124;  39 
S.  L.  R.  722 ;  10  S.  L.  T.  148. 

32.  Innuendo— Dishonesty.— A.  inserted 
in  a  newspaper  a  notice  in  these  terms:  "B. 
of  B.  &  Company  is  not  after  this  date 
authorised  to  contract  any  debts  on  my 
account."  There  was  a  question  between  A. 
and  B.  as  to  their  business  relation,  A.  main- 
taining that  the  business  carried  on  under  the 


style  of  "  B.  &  Oompany  "  was  his  ;  B.  contend- 
ing that  the  business  had  been  transferred  to 
him  by  an  oral  agreement.  The  innuendo 
which  B.  put  upon  the  notice  was  whether  it 
falsely  and  calumniously  ''  represents  that  he 
was  an  untrustworthy  person,  and  was  capable 
of  acting  dishonestly."  Ld.  Pearson  altered  the 
innuendo  to  run  thus  :  " .  ,  .  represents  that 
he  was  an  imtrustworthy  person  who  had  acted 
or  was  likely  to  act  dishonestly  in  the  matter 
referred  to,"  and  allowed  a  corresponding  issue. 
Grainger  v.  Stirling,  1898  (O.  BL),  6  S.  L.  T. 
272. 

33.  Innnendo  —  Dishonesty  —  Secnrintr 
Contract  by  ^'Unfair  Advantage."— A  news- 
paper accused  the  pursuer  of  having  obtained 
a  municipal  contract  "in  a  mean  and  con- 
temptible manner  ...  by  an  unfair  advan- 
tage." Held  that  the  words  would  bear  the 
innuendo  that  the  contract  had  been  dis- 
honestly obtained.  WaddeU  v.  Roxburgh,  1894^ 
21  R.  883;  31  S.  L.  R.  721 ;  2  S.  L.  T.  86. 

34.  Innnendo— Dishonesty— Newspaper 
Comment. — A  stump  orator  raised  an  action 
against  a  newspaper  proprietor  for  damages 
for  slander  said  to  be  contained  in  an  article 
commenting  upon  meetings  held  by  him.  The 
article  was  said  to  suggest  (1)  that  the  pur- 
suer had  entered  into  a  conspiracy  with  a 
Socialist  and  had  sacrificed  his  political  con- 
victions; (2)  that  he  had  hired  a  hall  and 
decamped  without  paying  the  rent.  The 
Court  rrfused  an  issue  to  try  (1),  and  allowed 
an  issue  to  try  (2).  Godfrey  v.  Thomson,  1890, 
17  R  1108;  27  S.  L.  R.  866. 

35.  Innuendo  —  '*  Dishonourable  "  Con- 
dnct. — A  creditor  appealed  to  his  debtor  to 
make  payment  of  his  debt.  "  Don't  you  see," 
he  said,  **  that  your  conduct  is  very  dishonour- 
able P  "  Held  that  the  letter  would  not  sup- 
port an  issue  of  slander.  Tumbull  v.  Oliver^ 
1891,  19  R  154 ;  29  S.  L.  R.  138. 

36.  Innnendo— "Dishonourable  Conduct.'* 

-An  issue  oMowed  which  put  the  question 


whether  a  letter  written  by  the  defender 
accused  the  pursuer  of  "dishonourable  con- 
duct." Macrae  v.  Sutherland,  1899,  16  R  476 ; 
26  S.  L.  R  336. 

37.  Innnendo  —  Drunkenness  —  Issue. — 

The  agent  of  an  Accident  Assurance  Associa- 
tion said  to  a  person  claiming  under  a  poHoy 
of  the  association,  for  an  accident  which  had 
happened  to  him,  **  I  know  it  was  not  an  acci- 
dent in  your  case  at  all.    You  fell  and  sua- 
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tained  your  injury  because  you  were  tipsy.'' 
Issue:  '' Whether  defender  had  represented 
that  (1)  pursuer  had  put  forward  an  unfounded 
claim  under  the  policy  with  a  view  to  defraud- 
ing the  Insurance  Ck>mpany ;  (2)  that  on  .  .  . 
he  had  drunk  alcoholic  liquor  to  excess,  in 
consequence  of  which  he  fell  and  sustained 
injuries/'  Oliver  v.  Laidlaw,  1895  (0.  H.),  3 
S.  L.  T.  142. 

38.  Innaendo— Facts  admitted— Innu- 
endo not  pnt  in  Issne. — A  member  of  the 
public  wrote  a  letter  to  a  newspaper  narrating 
how  the  chairman  of  the  parish  council  had 
used  his  position  to  have  his  father-in-law 
shut  up  in  a  lunatic  asylum.  The  writer  ex- 
pressed the  opinion  that  the  father-in-law 
was  not  insane.  The  chairman  raised  an 
action  for  damages  for  defamation.  He  ad- 
mitted the  statements  of  fact  set  forth  in  the 
letter  to  be  true,  and  proposed  to  innuendo 
the  letter  as  suggesting  that  he,  knowing  his 
father-in-law  to  be  sane,  corruptly  used  his 
position  to  obtain  his  seclusion.  That  innu- 
endo was  not  put  in  the  issues  proposed,  but 
the  pursuer  desired  the  innuendo  to  be  added 
if  he  could  not  get  an  issue  without  it.  Held 
that  the  letter  would  not  bear  the  innuendo. 
Mackenzie  v,  Anderson  and  Another,  1900 
(O.  H.),  7  S.  L.  T.  469. 

39.  Innnendo— Failure  in  Official  Duty. 
— ^The  gravamen  of  a  statement  printed  in  a 
local  newspaper  was  a  charge  against  the 
sanitary  inspector  that  he  interfered  with 
the  veterinary  inspector's  examination  of  car- 
casses, whereby  the  public  health  was  en- 
dangered. Instances  of  interference  were 
cited.  The  Court  held  that  the  article  would 
bear  an  innuendo  that  the  sanitary  inspector 
had  endeavoured  to  falsely  discredit  the  vet, 
and  in  order  to  gratify  his  spite  and  malice, 
&c.  NeiUon  v.  Johndon^  1890,  17  R  442;  27 
S.  Ij.  Iw.  333. 

40.  Innnendo  —  Financial  Embarrass- 
ment.— The  pursuer  wished  to  buy  a  hotel 
by  means  of  a  loan  from  the  defenders  who 
were  wine  merchants.  He  represented  to 
them  that  he  had  no  bills  running  with  other 
wine  merchants,  and  they  agreed  to  advance 
the  necessary  money.  Before  the  transaction 
was  complete,  the  defenders  ascertained  that 
the  pursuer  had  bills  running  with  other  wine 
merchants,  and  they  wrote  pointing  this  out 
to  him  and  withdrawing  from  the  loan.  Hdd 
that  the  lett-er  would  not  bear  the  innuendo 
that  the  pursuer  "  was  in  a  state  of  financial 
embarrassment."    Roberteon  v.  Scott  <k  Coy,, 


1903  (O.  H.),  10  S.  L.  T.  576 ;   Roberteon  v. 
Taylor,  1903  (O.  H.),  10  S.  L.  T.  675. 

41.  Innnendo— "  Fluffing  "—Shabby  Be- 
haviour to  Fellow-Workmen.— It  is  not 
slanderous  to  say  of  a  man  that  he  acts  un- 
fairly, that  is  to  say,  shabbily,  to  his  fellow- 
servants  by  obtaining  for  himself  gratuities 
which  might  otherwise  go  to  them,  nor  that 
his  employers  ought  to  interfere  with  such 
conduct  in  the  interests  of  his  fellow-servants. 
Such  conduct  is  technically  known  as  "  fluffing" 
in  railway  circles.  Dobson  v.  Amalgamated 
Society  of  Railway  Servants^  1901  (O.  H.),  8 
S.  L.  T.  378. 

42.  Innnendo— Forgery.— A.  wrote  to  B. 
a  letter  in  these  terms : — "  The  promissory 
note  handed  by  you  to  me  signed' by  your- 
self, C.  &  Co.,  and  C.  was  presented  to-day 
to  0.  for  payment  of  the  instalment  now 
past  due.  He  repudiates  all  knowledge  of 
the  said  note,  and  I  have  therefore  to  inform 
you  that  unless  the  full  amount  of  the  pro- 
missory note  is  now  paid  to  me  before  eleven 
o'clock  to-morrow  (Saturday)  I  shall  consider 
it  necessary  to  hand  the  case  in  to  the  pro- 
curator-fiscal" In  an  action  of  damages  for 
slander  by  B.  against  A.,  held  that  the  letter 
was  capable  of  the  innuendo  that  B.  had  been 
guilty  of  forgery  or  of  uttering  a  forged  docu- 
ment knowing  it  to  be  forged.  Issue  approved. 
Mackay  v.  M'Cankie,  1883, 10  R  537 ;  20  S.  L.  R. 
357. 

43.  Innuendo  —  Fraud  —  Privilege.  —  A 
theatre  manager  wrote  to  an  actor  cancelling 
an  engagement  he  had  made  with  him,  and 
stated :  —"  You  made  your  engagement  under 
false  pretences.  You  advertise  what  you  are 
not  capable  of  performing."  The  actor  raised 
an  action  of  damages  for  slander  and  put  an 
innuendo  on  the  words  to  the  effect  that 
it  represented  him  as  guilty  of  fraudulent 
conduct  and  wilful  deceit.  Held  (1)  that  the 
letter  would  bear  the  innuendo,  and  (2)  that 
it  was  privileged.  Stuart  v.  Moss,  1885,  13 
B.  299  ;  23  S.  L.  R.  231. 

44.  Innnendo — "  House  of  a  Disreputable 
Gbaracter." — Terms  of  a  letter  which  held 
not  to  support  an  innuendo  that  the  pursuers 
were  "keepers  of  a  house  of  a  disreputable 
character."  Brydone  v.  Brechin,  1881,  8  R. 
697;  18S.L.R.  497. 

45.  Innnendo  —  Hypothetical  Case  — 
Ironical  Suggestion.— To  put  hypothetical 
cases  about  a  man — to  speak  of  imaginary 
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stories  that  he  had  delirium  tremens,  and  ask 
him  how  he  would  like  things  of  that  sort 
said  about  him— may  be  slanderous.  It  is  a 
question  of  innuendo  and  for  a  jury.  RitcfUe 
<k  Coy.  V.  Sexton,  1891  (H.  L.),  18  R  20 ;  28 
S.  L.  R  945. 

46.  Innnendo  —  "  Immoral  Ck>ndact "  — 
**  Improper  Intimacy." — Observations  on  the 
use  of  these  words  in  an  issue.  Ewart  y. 
M'Laren,  1894  (O.  H.),  2  S.  L.  T.  326. 

47.  Innaendo— Indecency— Indelicacy- 
Girl  charged  with  Undressing  before 
Strangers  of  both  Sexes.— The  author  of  a 
magazine  article  on  the  home  lives  of  miners 
stated  that  he  had  repeatedly  seen  the  daugh- 
ter of  the  house  in  which  he  lodged  prepare 
for  bed,  and  go  to  bed,  in  the  presence  of 
strangers  of  both  sexes.  "Now  this,"  he 
went  on,  ''might  be  called  'indelicate.' 
Delicacy,  however,  is  a  standard  of  a  more 
complex  world,  and  this  girl  knew  nought 
of  it."  The  girl  raised  an  action  for  damages 
for  slander,  and  averred  that  the  statement 
was  untrue.  The  Court  allowed  an  issue — 
''Whether  the  statements  falsely  represent 
that  the  pursuer  undressed  and  went  to  bed 
in  the  presence  of  strangers  of  both  sexes, 
and  vras  thus  chargeable  with  want  of  proper 
womanly  delicacy."  A.  B.  v.  Blackwood  <k 
Sons,  1902,  5  F.  25;  40  S.  L.  R  20;  10 
S.  L.  T.  311. 

48.  Innnendo— "Informer"— Stale  Slan- 
der-Uttered Ten  Years  before  and  re- 
peated.— (1)  When  the  word  "informer"  was 
innuendoed  to  mean  '*a  man  of  a  mean  and 
treacherous  disposition,  who  had  been  guilty 
of  mean  and  treacherous  acts,  who  was  utterly 
untrustworthy,  and  who,  for  the  sake  of 
reward  and  from  sinister  and  disreputable 
motives,  had  basely  betrayed  his  fellows  and 
disclosed  secrets,  &c.,''  the  Court  could  not 
refuse  an  issue  ;  (2)  where,  ten  years  before, 
one  man  had  called  another  "an  informer," 
and  had  at  intervals  repeated  the  assertion, 
issues  allowed  to  try  the  question  of  damage 
arising  from  the  ten-year-old  slander.  Winn 
v.  QuiUan,  1899,  2  F.  322 ;  37  S.  L.  R.  234 ;  7 
S.  L.  T.  183. 

49.  Innnendo— "I  will  pat  yon  in  prison." 

— Two  clerks  were  in  an  office,  and  the  senior 
was  overworked  and  asked  the  junior  by  a 
courteous  letter  to  give  him  aid.  The  junior 
asked  "  what  the  hell "  he  meant ;  told  him  he 
had  a  "damned  presumption,"  and  that  he 
was  incapable,  adding  shortly  afterwards,  "  I 


will  put  you  in  prison."  In  an  action  by  the 
senior  against  the  junior  for  damages  for 
slander,  the  pursuer  innuendoed  the  words 
last  quoted  to  mean  "  that  he  had  been  guilty 
of  such  criminal  misconduct  as  would  warrant 
his  being  apprehended  on  a  criminal  charge, 
and  thereafter  imprisoned."  The  Court  hdd 
the  innuendo,  in  the  circumstances,  far-fetched, 
and  dismiseed  the  action.  Cockbum  v.  Beekie, 
1890,  17  R  568  ;  27  S.  L.  R  454. 

00.  Innnendo  — Lease  — Tenant  leaving 
Land  in  an  "Exhausted  Ck>nditi<m"  — 
Words  ''Exhausted  Ck>ndition  of  Land."— 

A  landlord  said  of  his  late  tenant  that  "  owing 
to  the  land's  exhausted  condition,  the  pro- 
prietor is  bound  to  supply  a  quantity  of  bones 
for  six  years."  The  late  tenant  sued  for 
damages  for  slander,  and  innuendoed  the 
above  statement  to  mean  "  that  he  worked  the 
farm  unskilfully  and  left  it  in  an  exhausted 
condition."  Issue  aUowed.  M^Keand  v.  Maz- 
icell,  1896,  3S.  L.  T.  321. 

51.  Innnendo— "Mean"  — "Cheat."- A 

customer  gave  a  dealer's  traveller  an  order  for 
oil,  and  the  traveller  transmitted  an  order  for 
No.  2  oil  at  5d.  a  gallon.  The  customer  com- 
plained that  he  had  ordered  No.  1  (a  better) 
oil  at  5d.,  and  the  dealer  explained  what  had 
happened.  Then  the  customer  and  traveller 
met  and  the  latter  said, "  It  was  very  mean 
to  throw  the  blame  on  me  when  he  reaped  the 
benefit."  Held  that  these  words  would  not 
bear  an  innuendo  that  the  dealer,  knowing 
the  customer  had  ordered  No.  1  oil,  had 
supplied  No.  2  and  was  cheating  him.  Fraser 
V.  Morris,  1888,  15  R  454 ;  25  S.  L.  R.  331. 

52.  Innnendo  —  "Misappropriation  of 
Money  "  —  Privilege  —  Relevancy.— M.,  a 

solicitor  acting  for  clients,  instructed  S.,  an 
auctioneer,  to  sell  some  furniture.  S.  sold 
the  goods,  received  the  price,  and  lent  the 
money  to  third  parties.  A  correspondence 
followed  between  M.  and  S.,  M.  demanding 
payment  of  the  money,  S.  begging  for  delay. 
In  the  course  of  the  correspondence  M.  wrote, 
"  I  shall  put  before  my  clients  your  misappro- 
priation of  their  money,  and  take  their 
instructions.''  S.  sued  M.  for  the  slander 
contained  in  these  words,  which  he  innuendoed 
as  meaning  "  that  the  pursuer  had  dishonestly 
appropriated  moneys  belonging  to  clients  of 
the  defender."  Held  that  the  Court  must 
look  at  the  whole  correspondence  of  which  the 
letter  founded  on  formed  a  part ;  and  that,  as 
it  appeared  from  the  facts  therein  disclosed 
that  the  word  "  misappropriation  "  accurately 
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described  what  had  taken  place,  the  private 
opinion  of  M.  as  to  whether  this  misappro- 
priation was  honest  or  otherwise  was  not 
a  fit  subject  for  an  action  of  libel.  M.  went 
on  to  aver  that  he  had  repaid  the  money 
on  the  18th  August,  and  that  on  the  5th 
September  S.  had  falsely,  maliciously,  and 
calunmiously  stated  to  N.,  a  bank  agent  (he 
was  in  fact  M.'s  partner,  but  this  did  not 
appear  in  the  pursuer's  pleadings),  that  S.  had 
misappropriated  trust  moneys,  meaning  there- 
by that  he  had  dishonestly  done  so.  Held  that 
an  issue  must  be  allowed.  Ojnniojh  by  Ld. 
Trayner  that,  if  at  the  trial  it  appeared  that 
N.  was  the  partner  of  M.,  and  that  M.  had 
merely  laid  the  correspondence  before  N.  and 
explained  it,  a  question  of  privilege  would  be 
raised  requiring  malice  to  be  proved.  Smyth 
V.  Mackinnony  1897,  24  R.  1086 ;  34  S.  L.  R- 
672 ;  5  S.  L.  T.  97. 

53.  Innuendo  —  Necessity  for.— A  para- 
graph in  the  following  terms:  '*I  shall 
not  sup  again  in  the  Albany  Hotel.  The 
other  evening  I  was  charged  there  4s.  6d. 
for  supper,  consisting  of  an  omelette  with 
certainly  not  more  than  half-a-dozen  eggs, 
and  the  quality  was  by  no  means  consistent 
with  the  price^''  held  actionable  without  an 
innuendo,  and  an  issue  granted.  Macrae  v. 
Tricks,  1886,  13  R.  732 ;  23  S.  L.  R.  490. 

54.  Innnendo— ''No  good"— Master  and 
Servant — Character. — The  phrase  "  no  good," 
used  by  a  person  as  descriptive  of  a  servant 
recently  in  his  employment  as  a  barman,  and 
now  an  applicant  for  a  similar  situation,  held 
open  to  the  innuendo  that  the  words  repre- 
sented the  servant  as  not  sober,  or  honest,  or 
able  to  perform  his  duties,  but  of  a  worthless 
character,  and  not  a  fit  and  proper  person  to 
fiU  the  post  for  which  he  applied.  Macdonald 
▼.  M'Coll,  1901,  3  F.  1082 ;  38  S.  L.  R.  781 ; 
9  S.  L.  T.  146. 

55.  Innuendo  —  "Bat"  —  "Register  of 
Bats"— Unflair  and  Dishonourable  Conduct 
—True  Statement  made  Maliciously  for 
Purpose  of  Injury— Holding  up  to  Public 
Hatred  and  Contempt.— An  action,  lawful 
in  itself,  cannot  become  unlawful  by  reason 
merely  of  the  motive  which  a  jury  may  find 
to  have  been  the  sole  or  ruling  motive  present 
in  the  agent's  mind.  A  pursuer  in  an  action  for 
damages  for  slander,  and  for  the  injury  done 
him,  averred:  A  printers'  association  pub- 
lished in  an  annual  report,  under  the  heading 
*^  Register  of  Rats,"  a  list  of  persons  who  had 
been  expelled  from  membership  for  dishonour- 


able conduct ;  and  including  under  a  sub-head 
a  list  of  persons  expelled  for  working  in  closed 
(i.«.  non-unionist)  offices.  The  pursuer's  name 
was  entered  in  the  list,  although  he  had  never 
been  a  member  of  the  association;  and  he 
averred  that  this  was  done  to  injure  his  pros- 
pects of  employment,  and  out  of  a  personal 
animus  cherished  against  him  by  officials  of 
the  association.  He  proposed  three  issues: 
(1)  an  issue  of  slander,  innuendoing  the  entry 
as  charging  him  with  dishonourable  con- 
duct ;  (2)  holding  him  up  to  public  contempt ; 
(3)  an  issue  of  real  injury,  founded  on  a 
malicious  attempt  to  injure  him  in  his  busi- 
ness. The  Lord  Ordinary  allowed  the  first 
issue  only.  Parlane  v.  Templeton  and  Others, 
1896  (O.  H.),  34  S.  L.  R.  234;  4  S.  L.  T. 
153. 

56.  Innuendo— "Shebeen"  — Breach  of 
Trust — ^Veritas. — The  proprietrix  of  a  hotel 
obtained  a  certificate  and  Excise  licence 
therefor  from  Whitsunday  1889  to  Whit- 
sunday 1890.  She  died  in  October  1889, 
and  her  trustees  carried  on  the  business 
without  obtaining  a  transfer  of  the  certificate 
until  March  1890.  On  6th  December  1889  a 
letter  appeared  in  the  local  newspaper  which 
suggested  that  the  police  superintendent 
''might  inquire  into  the  truth  or  untruth 
of  the  report  at  present  current  that  an  old 
public-house  in  the  Guestrow  is  being  per- 
sonally conducted  as  a  shebeen  —  in  point 
of  strict  law — waiting  the  convenience  of  an 
ex-bailie  and  a  town  councillor  who  are  both 
about  to  become  joint-proprietors  of  the 
place  when  a  licence  has  been  secured."  The 
trustees  in  possession  of  the  hotel,  who  were 
the  parties  referred  to  in  the  letter,  sued  the 
writer  thereof  for  damages.  Held  that  the 
letter  was  not  libellous,  as  (1)  in  strict  law 
the  public-house  Vas  a  shebeen,  and  (2)  the 
letter  would  not  bear  an  innuendo  of  breach 
of  trust.  Cook  V.  Gray^  1891,  29  S.  L.  R. 
247. 

57.  Innuendo— "Singular  Conduct"  — 
Arson. — A  newspaper  article  referred  to  the 
"  singular  conduct  "  of  the  manager  of  a  mill 
who,  when  the  place  was  on  fire,  endeavoured 
to  prohibit  the  intervention  of  the  fire 
brigade.  In  an  action  by  the  manager 
against  the  proprietor  of  the  paper  for  dam- 
ages for  slander,  held  that  the  words  would 
bear  an  innuendo  that  the  pursuer  had  en- 
deavoured to  prevent  the  extinction  of  the 
fire,  so  as  to  cause  destruction  of  the  works, 
stock,  &c.  Gicdgeon  v.  Outram  d;  Coy,,  1888, 
16  R  183 ;  26  S.  L.  R.  130. 
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58.  Innoenda—"  Terrible  Revelatioiui  "—■ 
Mmister  of  QospeL— In  an  open  letter  ad- 
dresaed  to  his  congregation  a  mmister  wrote 
of  "  terrible  revelations  **  which  he  could  make 
about  his  assistant.  Held  that  the  words 
were  of  a  slanderous  nature  when  innuendoed 
to  mean  that  the  assistant  "  had  been  guilty 
of  conduct  of  a  dishonourable  nature  unbe- 
coming the  character  and  sacred  profession 
of  a  minister  of  the  Gk>spel.''  Barclay  v. 
Manuel,  1902  (O.  H.),  10  S.  L.  T.  460. 

59.  Innuendo  —  Theft  —  Infoimation  — 

Police. — Kennedy  y.  John  Henderson  <k  Son, 
1903  (O.  H.),  11  S.  L.  T.  156. 

60.  Innuendo — Theft — Statements  as  to 
Non-delivery  of  Article  entrosted  to  Pur- 
goer. — ^Action  of  damages  for  slander  laid 
upon  statements  made  as  to  non -delivery  of  a 
cloak — held  not  relevant,  as  the  statements 
were  not  slanderousi  and  had  reference  to  a 
matter  of  fact  merely.  Mitchell  v.  Steele,  1874, 
11  S.  L.  R.  364. 

61.  Innuendo  —  Theft  —  "  Taking  my 
Whisky." — A  pursuer  complained  that  the 
defender  had  charged  her  with  "taking  "  his 
whisky.  The  Court  required  an  innuendo  of 
stealing.  Beid  v.  Moore,  1893,  20  B.  712 ;  30 
S.  L.  R  628. 

62.  Innuendo—- Theft  — Threat  to  Lay 
Information  before  Fiscal. — A  letter  calling 
upon  the  addressee  to  bring  back  a  machine 
(it  was  his  own)  which  he  had  removed  from 
certain  premises,  otherwise  the  writer  would 
lay  information  before  the  fiscal,  hdd  to  bear 
an  innuendo  of  charging  theft.  Wilson  v. 
Purvis,  1890, 18  R.  72  ;  28  S.  L.  R.  76.  Ramsay 
V.  MacLay  d:  Cknf,,  1890, 18  R  130  ;  28  S.  L.  R. 
101. 

63.  Innuendo  —  Trust  —  Maladministra- 
tion of—"  Trustworthy  Administrator."— 
Terms  of  a  letter  written  about  a  minister 
who  controlled  a  charitable  trusty  held  to 
support  an  innuendo  that  he  was  not  trust- 
worthy, but  was  capable  of  appropriating  the 
funds  to  his  own  use.  Falconer  v.  Docherty, 
1893,  20  R.  765 ;  30  S.  L.  R.  688 ;  1  S.  L.  T. 
55. 

64.  Innuendo— Unfit  for  Duty— School- 
master.— The  writer  of  an  anonymous  letter 
to  a  newspaper  suggested  that  the  report  of 
schools  were  being  suppressed,  because  the 
board  was  ashamed  to  publish  them,  and 
asked — ''I    wonder    if    it    is    the    case,    as 


rumoured,  that  the  board  school  is  at  the 
bottom  of  the  poll  this  year  again ;  if  so,  how 
long  is  this  state  of  things  to  be  allowed  to 
go  onP  Are  the  interests  of  the  public  to 
be  sacrificed  for  the  sake  of  providing  a  house 
and  salary  for  a  teacher  P"  Hdd  that  the 
letter  would  bear  the  innuendo  that  the 
teacher  was  unfit  for  his  post  and  that  it 
was  the  duty  of  the  board  to  remove  him* 
M'Kerehar  v.  Cameron,  1892,  19  R.  383;  29 
S.  L.  R.  320. 

65.  Innuendo— ''Untnistworthy." — An 
inquiry  was  made  at  a  trade  protection 
society  as  to  A's  credit — ''Is  he  worthy 
of  credit  for  £50  P "  The  reply  went  back, 
"Status  report  re  A  £50,  untrustworthy." 
In  an  action  for  damages  for  slander  by 
A*,  held  that  the  sentence  complained  of 
would  not  bear  an  innuendo  "  that  the  pur- 
suer's character  as  a  man  of  business  is  such 
that  he  is  not  worthy  of  being  trusted  by 
any  one  in  commercial  dealings,  and  in 
particular  could  not  be  trusted  to  repay  a 
loan  of  £50,  should  such  be  paid  to  him." 
Mathieson  v.  Scottish  Trade  Protection  Society^ 
1898  (O.  H.),  5  S.  L.  T.  291. 

66.  Innuendo— Veritas— Evidence  Ck>m- 
potent  to  Defender  without  Ck>nnter  Issoe. 
— ^Where  the  defender  of  an  action  of  damages 
for  slander  admits  having  used  the  words  com- 
plained of  ^  but  denies  the  pursuer's  innuendo, 
he  is  not  precluded  by  the  fact  of  his  having 
no  counter  issue  of  Veritas  from  leading  evi- 
dence to  show  that  the  words  he  uttered  were 
the  truthful  statement  of  a  fact.  Henderson 
V.  Russell,  1895,  23  R.  25 ;  33  S.  L.  R.  14  ;  3 
S.  L.  T.  78, 118. 

67.  Innuendo— Written  Slander.— O&s^r- 
vations  by  Ld.  Kincairney  on  the  scope  of 
innuendo  as  applied  to  written  slanders. 
Macke^izie  v.  Anderson  and  Another,  1900 
(O.  H.),  7  S.  L.  T.  469. 

68.  Interdict. — The  Court  may  interdict  a 
threatened  slander.  Martin  v.  Nisbd,  1893 
(O.  H.),  1  S.  L.  T.  293,  371. 

69.  Interdict— Publication.— The  officials 
of  a  company  without  the  knowledge  of  the 
directors  published  a  libel  concerning  another 
company.  The  latter  raised  an  action  of  inter- 
dict against  the  former  company  to  restrain 
publication.  Interdict  graiiUd  in  respect  that 
the  publication  was  not  checked  after  the  facta 
had  become  known  to  the  directors,  and  after 
the    action  was   raised.     British  Legal  Life 


2055 


SLANDER 


2056 


Assurance  and  Loan  Coy.  Ltd.  v.  Pearl  Life  As^ 
suranee  Coy.  Ltd.,  1887, 14  R.  818 ;  24  S.  L.  R 
589. 

70.  Judicial  Slander  —  Ck>inpeteiiC7  -— 
Whole  Snldect-matter  of  Original  Action. 
— ^An  action  of  damages  for  jadicial  slander 
is  competent,  although  the  defamatory  state- 
ments complained  of  were  the  whole  subject- 
matter  in  the  original  action.  Gord&ii  v. 
British  and  Foreign  Mdaline  Coy.,  d:c.,  1886, 14 
R.  75 ;  24  S.  L.  R.  60. 

71.  Liability  to  be  Sued— Partnership— 
Judicial  Slander. — ^A  company  or  partner- 
ship is  liable  to  be  sued  for  damages  for 
judicial  slander  notwithstanding  that  malice 
must  be  proved  against  the  defenders.  Gordon 
v.  British  and  Foreign  Metaline  Coy.  dbc,  1886, 
14R.75;  24S.  L.  R.  60. 

72.  Malprazis  of  Medical  Man— Form  of 
Issue. — Simmers  v.  Morton,  1900  (O.  H.),  8 
S.  L-  T.  286. 

73.  Misfeasance  of  Office— Sheriff-Officer. 
— It  is  actionable  to  charge  a  sheriff-officer 
with  misfeasance  of  office.  Richardson  v.  Le 
Conte,  1879,  17  S.  L.  R.  235. 

74.  Newspaper  —  Advertisement.  —  ^«Z(2 
that  a  newspaper  was  primd  fade  responsible 
for  publishing  a  slanderous  advertisement, 
although  there  was  nothing  in  its  wording 
to  put  them  on  their  guard ;  and  issue 
allowed  against  the  proprietors.  McLean  v. 
Bernstein  and  Others,  1900  (O.  H.),  8  S.  L.  T. 
42. 

75.  Newspaper— Advertisement— False 
Notice  of  Birth — Privilege. — ^A  newspaper 
b  responsible  for  defamatory  matter  published 
as  an  advertisement.  Four  weeks  after  a 
marriage  a  notice  appeared  in  the  "  Births  " 
column  of  the  Scotsman,  that  the  wife  had 
borne  twins.  The  statement  was  untrue, 
and  was  sent  in  by  a  person  unknown,  under 
a  false  name,  and  from  a  false  address.  It 
was  published  in  the  ordinary  course  of 
business  without  investigation.  The  Court 
allAoed  an  issue  against  the  Scotsman. 
Morrison  v.  Ritchie  <k  Coy.,  1902,  4  F.  645  ; 
39  S.  L.  R  432  ;  9  S.  L.  T.  476. 

76.  Newspaper— Anonymous  Oonmiunica- 
tion— Disclosure  of  Correspondent's  Name. 
— ^As  a  general  rule,  where  a  newspaper  which 
is  responsible  and  able  to  meet  the  case  of 
a  pursuer  alleging  slander  in    its  columns. 


undertakes  responsibility,  the  proprietor  is 
not  called  on  to  give  the  name  of  his  corre- 
spondent. But  the  rule  is  not  absolute. 
Morrison  v.  Smith  <fc  Coy.,  1897,  24  R.  471  ;  34 
S.  L.  R.  370;  4  S.  L.  T.  261. 

77.  Newspaper— Anonymous  Communica- 
tion—Disclosure of  Correspondent's  Name. 
— A  newspaper  published  a  slanderous  com- 
munication from  a  correspondent  whose  name 
they  refused  to  disclose.  Held  that  accordingly 
they  were  not  entitled  to  prove  the  circum- 
stances out  of  which  the  slander  arose. 
Br&wne  v.  Maefarlane,  1889,  16  R.  368 ;  26 
S.  L.  R.  289.  But  it  is  always  competent  to 
prove  the  circumstances  of  writing  or  pub- 
lishing a  slander  when  the  writer  or  publisher 
is  sued.  Cunningham  v.  Ihmcan  and  Jamiesofh, 
1889,  16  R.  383  ;  26  S.  L.  R.  316. 

78.  Newspaper— Anonymous  Communica- 
tion—Disclosure of  Correspondent's  Name. 

— The  publisher  of  an  anonymous  letter 
cannot  plead  privilege  without  disclosing  the 
author's  name.  M*Kerchar  v.  Cameron,  1892, 
19  R.  383;  29  S.  L.  R.  320.  Brims  v.  Reid 
d:  Sons,  1885,  12  R.  1016;  22  S.  L.  R.  670. 

79.  Newspaper— Black  List— Credit  — 
Decree  in  absence  or  in  foro — ^Inability  to 
Pay  Debts  — Fair  Report— Innuendo.— A 

publication  of  extracts  from  the  Small  Debt 
Book  of  causes  that  a  decree  in  absence  was 
pronounced  in  the  Small  Debt  Court  against 
a  debtor  is  a  representation  that  he  is  unable 
to  pay  his  debts.  Hunter  db  Coy.  v.  StuJ)bs 
Ltd.,  1903,  5  F.  920;  40  S.  L.  R  681;  11 
S.  L.  T.  142.  Such  publication  of  a  decree  as 
being  in  absence  when  decree  was,  in  fact,  in 
foro  will  support  an  innuendo  that  the  person 
against  whom  the  decree  was  pronounced  "  was 
unable  to  pay  his  debts  and  was  in  insolvent 
circumstances  or  pecuniary  embarrassment.' 
Crabbe  d:  Robertson  v.  Stubbs  Ltd.,  1895,  22  R 
860 ;  32  S.  L.  R.  650 ;  3  S.  L.  T.  73.  Such 
publication  must  not  omit  or  insert  anything 
with  the  result  of  prejudicing  a  debtor. 
Rarity  v.  Stuhhs  d;  Coy.,  1893  (O.  H.),  1 S.  L.  T. 
74.  Stubbs  publish  lists  of  persons  against 
whom  decrees  in  absence  have  been  pro- 
nounced ;  and  lists  of  persons  against  whom 
decrees  in  absence  have  been  pronounced 
although  they  may  have  entered  appearance 
at  the  original  or  an  adjourned  diet.  Into 
this  latter  category  fell  M'Lintock.  Sued  for 
a  debt  of  £2,  5s.,  he  appeared  and  asked  for 
a  remit  to  the  auditor  to  tax  the  account 
sued  on;  and  then,  after  taxation  (4s.  2d. 
struck  off)  he  stayed  away,  and  decree  for 
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£2,  Os.  lOd.  was  pronounced.  Assume  that 
publication  of  one's  name  in  this  way  entails 
damage.  M'Lintock  brought  an  action  for 
damages  against  Stubbs  founded  on  this — 
that,  whereas  all  they  did  state  was  true, 
they  left  out  a  sketch  of  the  procedure 
from  which  an  intelligent  reader  would  have 
inferred  that  it  was  not  from  impecuniosity, 
but  on  principle,  that  he  had  forced  the 
pursuer  to  raise  action ;  and  so,  that  no 
imputation  on  his  credit  was  intended.  Held 
that  the  action  was  irrelevant.  M^Lintock  v. 
Stum  Ltd,,  1902,  5  F.  1 ;  40  S.  L.  R.  10 ;  10 
S.  L.  T.  267. 

80.  Newspaper  —  Fair  Report  —  Bank- 
ruptcy Proceedings. — A  newspaper  is  pro- 
tected from  liability  to  actions  for  damages 
for  slander  in  respect  of  reports  of  judicial 
proceedings  only  in  so  far  as  the  report  is 
fair  and  accurate.  A  public  examination  of 
a  bankrupt  held  to  be  a  judicial  proceeding 
although  the  Sheriff  had  withdrawn.  Thorn- 
ton  V.  Munro  <b  Jamieson,  1900  (O.  H.),  8 
S.  L.  T.  327. 

81.  Newspaper  —  Fair  Report  —  Bank- 
mptcy  Proceedings.  —  In  reporting  an 
examination  in  bankruptcy  a  newspaper 
quoted  statements  of  the  bankrupt  which 
tended  to  show  that  A.  B.  &  Coy.  were  in- 
solvent; but  failed  to  mention  evidence 
which  was  produced  to  refute  those  charges. 
Held  that  the  report  was  unfair  and  that  the 
newspaper  was  liable  in  damages  to  A.  B.  & 
Coy.  Wright  v.  Greig  and  Outram  d:  Coy.y  1890, 
17  R.  596 ;  27  S.  L.  R.  482. 

82.  Newspaper  —  Fair  Report  —  Bank- 
ruptcy Proceedings— Private  Meeting  of 
Creditors. — Held  that  no  action  for  damages 
lay  against  the  publishers  of  a  true  report 
of  a  meeting  between  an  insolvent  debtor 
and  his  creditors.  Fulton  v.  Stubbs  Ltd.^  1903, 
6  F.  814;  40  S.  L.  R.  620  ;  11  S.  L.  T.  77. 

83.  Newspaper— Fair  Report— Judicial 
Proceedings— Closed  Record— Privilege.— 

Opinions  that  a  newspaper  is  not  privileged 
in  publishing  a  fair  summary  of  a  closed 
record  which  has  not  yet  been  discussed  in 
open  Court.  Macleod  v.  Levns  J,  Ps,,  1892, 
20  R.  218;  30  S.  L.  R.  186.  Nor  of  a  sum- 
mons called  in  Court.  Richardsmi  v.  Wihon^ 
1879,  7  R.  237  ;  17  S.  L.  R.  123. 

84.  Newspaper— Fair  Report— Judicial 
Proceedings  — Malice  —  Issue.— Where  the 
question  raised  by  an  action  for  damages  for 


slander  turned  on  a  report  of  proceedings  in 
a  Court  of  Justice,  and  whether  the  report 
was  fair,  malice  not  put  in  bsue,  which  ran 
— <<  Whether  the  statements  [set  forth  in 
scheduled  report]  falsely  and  calumniously 
represent  .  .  .  Ac.?"  Wright  and  Greig  v. 
Outram  db  Coy.,  1889,  16  R.  1004 ;  26  S.  L.  R. 
707. 

85.  Newspaper— Innuendo.— In  an  action 
for  damages  for  slander  againt  the  publisher 
of  a  newspaper,  on  account  of  statements  as 
to  the  manner  in  which  the  pursuer,  who  was 
a  burgh  magistrate,  discharged  the  duties  of 
that  office,  held  that  the  issue  for  trial  of  the 
case  must  contain  an  innuendo  that  he  was 
by  these  statements  represented  "  as  a  person 
who  had  been  guilty  of  wilful  failsehood  and 
of  dishonesty,  and  as  a  magistrate  who  dis- 
graced his  office,  and  used  it  for  the  purpose 
of  gratifying  his  private  spite."  Coghill  v. 
Docherty,  1881  (O.  H.),  19  S.  L.  R  96. 

86.  Privilege— Bank- Agent  and  Customer 
—Statement  that  Customer's  Servant  had 
Presented  a  Forged  Cheque — Malice.— 0»r- 
cumstances  in  which  hM  that  L.,  the  servant 
of  S.,  a  customer  of  a  bank,  had  failed  to 
establish  malice  and  want  of  probable  cause 
as  against  the  bauk-agent,  who,  having  dis- 
covered that  a  cheque  he  had  honoured  bore 
a  forged  indorsation,  expressed  the  opinion 
to  S.  that  L.  was  the  person  who  had  pre- 
sented it.  Lightbody  v.  Gordon,  1882, 9  R.  934 ; 
19  S.  L.  R.  703. 

87.  Privilege— Bank-Agent  and  Staff.— 
Held  that  a  bank-agent  was  not  privileged  in 
making  statements  before  his  staff  that  such 
an  one  had  forged  a  bill.  Ingram  v.  Russell, 
1893,  20  R.  771  ;  30  S.  L.  R.  699 ;  1  S.  L.  T. 
70. 

88.  Privilege  — Charges  made  to  Cau- 
tioner.— Where  a  pursuer's  case  discloses  a 
primd  facie  case  of  privilege,  malice  must  be 
put  in  issue.  A  pursuer  averred  that,  while 
in  the  employment  of  the  defenders,  his  faith- 
ful service  was  guaranteed  by  an  insurance 
company ;  that  by  reason  of  a  change  in  the 
terms  of  his  engagement  the  cautionary  obli- 
gation was  discharged;  and  that  thereafter 
the  defenders  intimated  a  claim  against  the 
cautioners  and  made  charges  of  embezzlement 
against  the  pursuer  with  a  view  to  injuring 
him.  Held  that  there  was  a  primd  facie  case 
of  privilege,  and  that  malice  must  go  in  the 
issue.  Dundas  v,  Livingstone,  1900,  3  F.  37; 
38  S.  L.  R.  21. 
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89.  Privilege — Glmrch— Kirk-Session  and 
Member— Character  of  Elder— Canvass  for 
Petition  against  Election  of  Elder.— HaM 
(1)  that  statements  made  to  a  kirk-session  by 
a  member  of  the  church  as  to  the  character 
of  a  person  proposed  as  an  elder  were  privi- 
leged ;  (2)  that  statements  about  the  man 
made  to  members  of  the  church  in  course  of 
canvassing  for  their  signatures  to  a  petition 
against  his  election  were  not  privileged.  Jack 
V.  Fleming,  1891,  19  R  1 ;  29  8.  L.  R.  5. 

90.  Privilege  —  Church  —  Member  and 
Elder— Conduct  of  Session-Clerk- Slander 
uttered  Openly. — A  statement  made  openly 
in  presence  of  a  third  party  by  a  member  to 
an  elder  of  a  congregation  as  to  the  conduct 
of  the  session-clerk^  held  not  privileged.  Ranr 
Mne  V.  Roberts,  1873,  1  R  225  ;  11  S.  L.  R.  89. 

91.  Privilege  —  Church  —  Member  and 
Minister — Conduct  of  Another  Member 
— Letter. — ^A  letter  written  by  a  member  to 
the  minister  of  a  congregation  suggesting 
inquiry  as  to  the  conduct  of  another  member, 
held  (by  Ld.  Ormidale)  to  be  privileged.  Ran- 
kine  v.  Roberts,  1873,  1  R.  225 ;  11  S.  L.  R  89. 

92.  Privilege  —  Church  —  Minister  and 
Elders— Conduct  of  Assistant  Clergyman. 
— Opinion  that  communications  between  a 
minister  and  his  elders  as  to  the  conduct  of 
the  assistant  clergyman  were  privileged.  BoT' 
day  V.  Manuely  1902  (O.  H.),  10  S.  L.  T.  450. 

93.  Privilege  —  Church  —  Minister  and 
Officials— Conduct  of  Custodier  of  Pauper 
Children. — A  parish  minister  reported  to 
officials  that  a  person  taking  charge  of  pauper 
children  was,  in  his  opinion,  unjQt  for  the 
charge.  In  an  action  by  the  custodier  against 
the  minister  for  damages  for  slander,  held  that 
malice  and  want  of  probable  cause  must  go  in 
issue.  Croucher  v.  Inglis,  1889,  16  R.  774 ;  26 
S.  L.  R  587. 

91  Privilege  —  Church  —  Minister  and 
Presbytery  Meeting  —  Charge  against 
Brother  Minister. — In  making  a  charge  to 
his  presbytery  against  a  brother  of  the  same 
presbytery  a  minister  is  privileged.  Held  that 
mahce  and  want  of  probable  cause  must  go 
in  issue.  A.  v.  B.,  1895, 22  R  984 ;  32  S.  L.  R 
514.  Madeod  v.  Munro,  1895  (0.  H.),  2  S.  L.  T. 
600. 

95.  Privilege— Company  and  Director- 
Report  of  Advising  Committee. — A  com- 
mittee appointed  to  examine  into  the  affairs 


of  a  company  reported  dishonesty  of  the 
managing  director.  Held  that  the  report  was 
privileged,  and  that  the  managing  director, 
suing  the  members  of  the  committee  for 
slander,  must  put  malice  in  issue.  Cunning- 
ham  V.  Skinner,  1902,  4  F.  1124;  39  S.  L.  R. 
727 ;  10  S.  L.  T.  148. 

96.  Privilege  — Credit  of  Tradesman— 
Trade  Protection  Society— Trade  Slander. 

— It  is  slanderous  falsely  to  say  of  a  trades- 
man that  he  is  in  bad  credit.  But  where  the 
statement  as  to  the  credit  of  a  customer  was 
made  by  a  Trades  Protection  Society  in  re- 
sponse to  an  inquiry  by  one  of  its  members, 
held  that  the  communication  was  privileged, 
and  malice  must  go  in  issue.  Bayne  dc  Thomson 
V.  Stubbs  Ltd.,  1901,  3  F.  408 ;  38  S.  L.  R. 
308;  8S.  L.T.  412. 

97.  Privilege— Customer  and  Tradesman 
—Charge  of  Incapacity  against  Assistant 
—Fair  Expression  of  Opinion.— In  course 
of  having  a  skirt  fitted  on,  a  lady  stated  to 
the  manager  of  the  shop  that  his  cutter  was 
"grossly  unfit  for  her  duties  and  should 
be  dismissed.''  After  repeated  attempts  to- 
make  the  skirt  fit,  the  shop  people  gave  in  and 
offered  to  make  another.  Held  that  the  words,, 
as  spoken  in  the  circumstances,  were  not 
slanderous.  VdUance  v.  Ford,  1903(0.  H.),  10 
S.  L.  T.  555. 

98.  Privilege  —  Doctor  and  Midwife  — 
Malice  and  Want  of  Probable  Cause.- In 
an  action  for  damages  for  slander,  raised  by 
a  midwife  against  a  doctor,  she  averred  that, 
while  attending  a  case  together,  he  had 
accused  her  to  the  lady's  husband  of  poisoning- 
the  patient.  Held  that  a  case  of  privilege 
was  not  raised,  and  that  malice  and  want  of 
probable  cause  need  not  go  in  issue.  Reid  v. 
GoyU,  1892,  19  R  775 ;  29  S.  L.  R.  638 ;  but 
the  judge  presiding  at  the  trial  subsequently 
directed  the  jury  that  the  statements  com> 
plained  of  were  privileged  and  that  pursuer 
to  succeed  must  prove  malice.  Observations 
by  Lord  Trayner  as  to  limits  within  which 
existence  of  malice  at  an  earlier  date  may  be 
inferred  from  proof  of  malice  at  a  later  date. 
R&id  V.  Coyle,  1892,  30  S.  L.  R.  335. 

99.  Privilege— Elector  and  Candidate.— 

Held  that  an  elector  was  privileged  in  making- 
to  other  electors  statements  as  to  the  character 
of  a  candidate  for  election  as  a  police  com- 
missioner. Bruce  v,  Leisk,  1892,  19  R.  482; 
29  S.  L.  R.  412.  But  held  that  there  was  no 
privilege  where  the  person  uttering  the  slander 
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was  not  a  voter.    Anderson  v.  Hunter,  1891, 
18  R  467 ;  28  S.  L.  R.  324. 

100.  Piivilege— Judicial  Slander— Advo- 
cate. — The  privilege  of  a  person  exercising 
the  functions  of  an  advocate  in  any  Scottish 
Court  is  absolute.  An  action  of  damages 
founded  on  anything  he  may  have  said  or 
done  in  the  exercise  of  that  function  is  in- 
competent. Rome  V.  Wateon,  1898,  25  R  733 ; 
35  S.  L.  R  661 ;  5  S.  L.  T.  377. 

101.  Privilege— Judicial  Slander— Agent 
in  Sheriff  Court.— An  agent  in  a  Sheriff 
Court  objected  to  the  agent  for  the  other 
party  appearing,  and  stated  he  was  not  an  en- 
rolled law-agent  and  had  not  paid  his  solicitor's 
licence.  Held  that  the  agent  making  this 
statement  was  absolutely  privileged.  Clark 
V.  Haddon,  1895  (O.  H.),  3  S.  L.  T.  85. 

102.  Privilege— Judicial  Slander— Arbi- 
tration— Malice. — In  course  of  arbitration 
proceedings  one  of  the  parties  said  to  the 
arbiter  concerning  a  witness — "That  man 
cannot  speak  a  word  of  truth.  All  he  has 
now  said  is  lies."  An  action  for  damages  for 
slander  having  been  brought  by  the  witness — 
held  that  the  words  were  slanderous ;  but  that, 
the  occasion  having  been  of  a  gi(a«t- judicial 
character,  malice  must  go  in  issue.  Neill  v. 
Henderson,  1901,  3  F.  387  ;  38  S.  L.  R  286  ; 
8  S.  L.  T.  377. 

103.  Privilege— Judicial  Slander— Arbi- 
tration—Malice— Want  of  Probable  Cause 
—Facts  and  Circumstances.- ^^^  (1)  that 
the  rules  of  judicial  slander  are  applicable  to 
statements  made  in  arbitration  proceedings ; 
{2)  that  in  cases  of  judicial  slander  malice 
must  be  averred  and  put  in  issue;  (3)  that 
facts  and  circumstances  must  be  averred  from 
which  malice  is  to  be  inferred ;  (4)  that  when 
probable  cause  for  the  statement  complained 
of,  or  facts  justifying  the  statement,  are 
Admitted  on  record,  no  issue  will  in  general 
be  granted.  Hay  v.  Cameron,  1898  (0.  H.), 
e  a  L.  T.  48. 

104.  Privilege— Judicial  Slander— Arbi- 
tration—Malice— Want  of  Probable  Cause 
— Agent  of  Party. — A.  and  B.  were  partners. 
A.  died,  and  B.,  in  terms  of  the  contract  of 
«o-partneryy  took  over  the  whole  business. 
A  reference  was  entered  into  between  B.  and 
A.'s  representatives,  to  ascertain  the  amount 
payable  by  the  former  to  the  latter.  In 
these  proceedings  C.  acted  as  law-agent  for 
A.'s  representatives. '   During  the  course  of 


the  reference  an  inquiry  was  made  into  the 
financial  position  of  B.  In  connection  with 
these  inquiries  C.  made  statements  imputing 
insolvency  to  B.  B.  sued  C.  for  damages  for 
slander.  Held  that  the  occasion  was  privileged, 
that  a  simple  averment  of  malice  was  sufficient, 
and  that  want  of  probable  cause  need  not  be 
put  in  issue.  Watson  v.  Ross,  1897  (O.  H.), 
5  S.  L.  T.  182, 

105.  Privilege— Judicial  Slander— Issue 
— Counter  Issue. — ^In  an  action  of  damages 
for  judicial  slander,  the  Court  refused  a 
counter  issue  of  privilege  on  the  ground  that 
it  did  not  appear  on  the  defender's  record 
that  the  words  were  used  in  circumstances 
raising  a  case  of  privilege,  but  observed  that 
should  such  circumstances  be  disclosed  at  the 
trial  it  would  be  the  presiding  judge's  duty  to 
direct  the  jury  accordingly.  Scott  v.  Johnston, 
1885,  12  R  1022 ;  22  S.  L.  R.  546. 

106.  Privilege— Judicial  Slander— Malice 
— Relevancy. — In  an  action  of  damages  for 
judicial  slander  facts  and  circumstances  from 
which  malice  can  be  inferred  must  be  set 
forth  on  record,  if  the  statements  com- 
plained of  were  relevant  to  the  action  in 
which  they  were  made.  Observed  {per  Lord 
President  Inglis)  that  even  if  the  statements 
complained  of  were  plainly  irrelevant  to  the 
action  in  which  they  were  made,  malice  must 
be  averred.  Scott  v.  Turnbull,  1884,  11  R 
1131;  21  S.  L.  R.  749.  See  also  Gordon  v. 
British  and  Foreign  Metaline  Coy,,  dbc,  1886, 

14  R.  75 ;  24  S.  L.  R  60. 

107.  Privilege— Judicial  Slander— Malice 
— Want  of  Probable  Cause. — An  issue  in  an 
action  for  judicial  slander  must  contain,  the 
statement  complained  of  was  made  ''malici- 
ously and  without  probable  cause."  Douglas 
V.  Ferguson,  1896  (O.  H.),  4  S.  L.  T.  200. 

108.  Privilege— Judicial  Slander— Police 
Court  Magistrate. — A  judge  in  the  supreme 
or  lower  courts  has  absolute  privilege  to  say 
whatever  he  pleases  that  has  the  remotest 
bearing  upon  the  question  in  dispute  before 
him.  Primrose  v.  Water ston^  1902,  4  F.  783 ; 
39  S.  L.  R  475 ;  10  S.  L.  T.  37. 

109.  Privilege— Judicial  Slander— Sheriff. 

— An  action  for  slander  will  not  lie  against  a 
Sheriff  for  utterances  in  his  judicial  capacity. 
Harvey  v.  Dyce,  1876,  4  R.  265 ;  14  S.  L.  R  178. 

110.  Privilege— Judicial  Slander— State- 
ments on  Record  about  Third  Parties.- 
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Statements  made  on  record,  even  aboat  third 
parties,  are  privileged  if  relevant.  Sdbie  v. 
Saint,  1890, 18  R  88 ;  28  S.  L.  R.  84 

111.  PrivUege— Judicial  Slander— Wit- 
nesB  —  Doctor  Defending  Certiflcate  of 
Lunacy. — SM  that  a  medical  man  sued  for 
wrongful  granting  of  a  certificate  of  lunacy, 
has  absolute  privilege  in  the  statements  he 
makes  as  a  witness.  McLchintoth  v.  WeiVy 
1875,  2  R.  877. 

112.  Privilege -— Law- Agent  —  Liability 
for  Statements  Written  on  InstructionB. 
— A  pursuer,  complaining  of  slander  con- 
tained in  a  letter  raised  two  actions — one 
against  the  principal,  another  against  the 
agent  who  wrote  it  on  instructions.  With 
respect  to  the  latter  he  averred  that  the 
statements  complained  of  were  made  by  the 
defender,  knowing  them  to  be  untrue,  and 
couched  in  terms  that  suggested  to  the 
recipient  of  the  letter  that  the  agent  was 
writing  from  personal  knowledge.  The  Court 
aXUywed  issues.  QuMtions  as  to  agent's  privi- 
lege. Orawford  v.  AdartUf  Crawford  v.  Dunlop, 
1900,  2  F.  987 ;  37  S.  L.  R.  767 ;  8  S.  L.  T.  62. 

118.  Privilege— Law- Agent  — Malice.— 
It  was  averred  that  a  law-agent  had  written 
a  slanderous  letter  without  instructions  from 
his  client.  Held  that  a  question  of  privilege 
was  raised,  but  that  malice  should  not  be  put 
in  issue.  WtUon  v.  Purvis,  1890,  18  R.  72 ; 
28  S.  L.  R.  76. 

114.  Privilege  —  Malice  —  AvermentB— 
Facts  and  OircnniBtances  —  Relevancy.— 
A.  brought  an  action  against  B.  for  damages 
for  a  slander  which  (he  averred)  B.  had  uttered 
upon  two  occasions,  the  second  of  which  was 
privileged.  With  respect  to  the  first  occasion 
A.  averred  that  B.  spoke  the  slander,  '*  in  the 
knowledge  that  it  was  untrue.''  He  did  not 
repeat  this  averment  d  propos  the  second 
occasion.  He  asked  two  issues,  one  for  each 
occasion.  It  being  necessary  to  put  malice  in 
the  second  issue,  held  that  the  averment  of 
facts  from  which  malice  could  be  inferred  (the 
knowledge  of  the  falseness  of  the  statement), 
which  had  been  uselessly  made  with  regard  to 
the  first  issue,  was  sufficient  to  justify  the 
second.  Observations  on  the  necessity  of  aver- 
ring facts  and  circumstances  which  will  war- 
rant an  inference  of  malice.  Tweedie  v.  Forrest, 
1898  (O.  H.),  36  S.  L.  R.  628 ;  6  S.  L.  T.  185. 

115.  Privilege  —  Malice  —  Avermenta— 
Facts  and  Oircomstances  —  Relevancy- 


Judicial  Slander. — In  an  action  for  damages 
for  judicial  slander  facts  from  which  malice  can 
be  inferred  must  be  averred  with  specification. 
An  averment  that  the  statements  complained 
of  were  made  by  the  defender  with  a  purpose, 
maliciously,  without  probable  cause,  and  in 
the  knowledge  that  they  were  false,  hdd  to 
be  irrelevant.  Stevenson  v.  Wilson,  1903,  6  F. 
309;  40  S.  L.  R.  286;  10  S.  L.  T.  546. 

116.  Privilege  —  Malice  —  Averments- 
Facts  and  Oircmnstances  —  Relevancy  — 
Police,  Oharges  made  to. — The  averments 
of  the  pursuers  of  an  action  for  damages  for 
slander  amounted  to  this :  That  they,  being 
respectable  persons  with  business  to  transact 
requiring  writ,  went  into  the  defender's  public- 
house  and  called  for  pen  and  ink ;  that,  after 
they  had  left  the  premises,  the  defender  mali- 
ciously and  without  probable  cause  made 
charges  against  them  to  a  policeman  and  a 
police  inspector,  that  they  had  stolen  the  ink- 
bottle.  Held  that  the  averments  disclosed 
matter  from  which  malice  might  be  inferred ; 
and  an  issue  allowed  to  each  pursuer.  Currie 
V.  rVdr,  1900,  2  F.  522 ;  37  S.  L.  R.  382. 

117.  Privilege  — Malice  — Averments— 
Facts  and  Circumstances- Relevancy— 
Police  Report  by  Lispector  to  Superior 
Officer. — In  an  action  of  damages  for  slander 
raised  by  a  police  officer  against  an  inspector 
of  police  and  procurator-fiscal  in  respect  of 
statements  contained  in  a  report  made  by 
them  to  the  chief  constable  of  the  county, 
held  that  it  was  necessary  to  set  forth  a  specific 
statement  of  the  facts  from  which  malice  was 
to  be  inferred.  M'Murchy  v.  CampheU,  1887, 
14  R  725;  24  S.  L.  R.  514. 

118.  Privilege  —  Malice  —  Averments- 
Facts  and  Circumstances  —  Relevancy- 
Referee's  Report  to  Football  Union.— The 
referee  at  a  football  match  between  two  clubs, 
which  are  members  of  a  football  union,  is  privi- 
leged in  reporting  to  the  union  misconduct 
on  the  part  of  the  teams,  or  the  members  of 
the  teams,  occurring  in  the  course  of  the 
match,  if  he  act  honestly  and  in  the  exercise 
of  this  privilege.  To  avoid  this  privilege, 
malice  must  be  proved  on  a  record  which 
specifies  facts  and  circumstances  from  which 
the  malice  is  to  be  inferred.  Murdison  v. 
Scottish  Football  Union,  1896,  23  R  449;  33 
S.  L.  R  337 ;  3  S.  L.  T.  273. 

119.  Privilege  —  Malice  —  Averments- 
Facts  and  Circumstances  —  Relevancy  — 
Statements  made  in  pursuance  of  Special 
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Duty* — Facta  and  dicwmaUnraa  relerant  to 
infer  malice  mnat  be  aTerred  **  where  a  defa- 
matory statement  ia  made  in  porsoance  ol 
any  definite  and  special  dotj,  whether  to  the 
pablie  or  an  indiridnal,  inclnding  any  dnty 
owed  to  the  aggriered  person  himself,"  ^  or  in 
the  exercise  of  any  right."  Maedonald  ▼. 
M'CoU,  1901,  3  F.  1062 ;  38  8.  L.  R.  781 ;  9 
8.  L.  T.  146.  See  also  Sheriff  v.  DenJuAm,  1898, 
6  8.  L.  T.  234,  346. 

120.  PriYilege  —  Malice  —  ATerments— 
Selevaacy. — Defender  said  of  porsuer,  an 
acooontant,  at  a  meeting  called  for  the  pur- 
pose of  choosing  a  trustee  on  a  bankrupt 
estate,  **  Any  transactions  1  have  had  with 
him  have  turned  out  unsatisfactory.  He  paid 
no  dividends  and  would  give  no  information." 
Held  (1)  that  to  say  of  a  man  that  he  is  unfit 
for  his  vocation  is  primd  facie  slanderous ; 
(2)  that  the  occasion  was  privileged ;  (3)  that 
a  general  averment  of  malice  was  sufficient. 
Oliver  v.  Bamet,  1895  (0.  H.),  3  8.  L.  T.  163. 

121.  FriTilege— Malice—Reckless  State- 
ments.— Malice  may  be  inferred  from  reck, 
lessness  in  making  statements.  See  M'Lean 
v.  Adam,  1888,  16  R.  175;  26  S.  L.  R.  118. 

122.  Privilege— Master  and  Servant- 
Character— Confidential  Commnnication— 
''Private  and  Confidential  "—Warrant  to 
disclose. — X.,  a  firm  of  ironmoulders,  having 
engaged  A.,  a  moulder,  sent  to  Y.,  A/s  former 
employers,  a  memorandum  marked  "Private 
and  Confidential, '*  which  contained  interro- 
gations concerning  A. 'a  past  service,  <fec.  Y. 
sent  back  replies  coupled  with  a  suggestion 
that,  for  reasons  stated,  X.  should  dismiss  A. 
from  their  service.  X.  took  the  hint  and,  in 
dismissing  A.,  explained  the  reason  why.  A. 
then  raised  an  action  for  damages  for  defama- 
tion against  Y.,  in  which  he  was  unsuccessful, 
and  was  found  liable  in  expenses,  which  he 
paid  up  to  the  taxed  amount.  Y.  then  sued 
X.  for  the  extra- judicial  expenses  he  had  been 
put  to.  His  ground  of  action  was  breach  of 
confidence  on  X.'8  part  in  disclosing  the  con- 
tents of  the  memorandum.  Action  dismissed 
as  irrelevant :  Ld.  Young  being  of  opinion 
that  there  was  no  relation  of  confidence 
created  ;  Ld.  Moncreiff  thinking  contra,  but 
holding  that  Y.  having  called  on  X.  to  dismiss 
A.,  X.  was  justified  in  assigning  reasons  of 
dismissal.  Muskets  Ltd.  v.  Mackenzie  Bros. 
1899,  1  F.  756 ;  36  S.  L.  R.  552 ;  6  S.  L.  T.  373. 

123.  Privilege  —  Master  and  Servant— 
Character— Malice.— A  lady  who  had    en- 


gaged a  eook  through  a  registry  found  the 
woman  to  he  <il  intemperate  h^its  (drink), 
and  dismissed  her.  She  immediately  wrote 
to  the  registry  people  explaining  what  had 
happened,  and  stating  that  she  would  decline 
to  give  the  woman  a  character  without  men- 
tioning her  failing.  Held  that  the  occasion 
of  writing  the  letter  (although  no  one  had 
aaked  for  it)  was  privileged;  and  that  it 
would  require  specific  averments  of  facts  and 
circumstances  inferring  malice  to  found  an 
action  for  damages  for  slander  by  the  mistress 
of  the  cook.  Farquhar  v.  Seish,  1890,  17  R. 
716 ;  27  S.  L.  R.  549. 

124.  Privilege  —  Master  and  Servant  — 
Character — Malice— Facts  and  Circum- 
stances infeiring. — A  servant  on  leaving  his 
situation  obtained  from  his  master  a  certifi- 
cate which  described  his  character  in  favour- 
able terms.  He  applied  for  new  employment 
of  a  similar  description,  and  referred  the 
employer  for  character  to  his  late  master, 
who  wrote  on  a  postcard  "  no  good."  Held  (1) 
that  the  occasion  was  privileged,  (2)  that  the 
inconsistency  between  the  certificate  given 
the  servant  and  the  character  sent  to  the 
employer  was  sufficient,  if  unexplained,  to 
infer  mahce.  Maedonald  v.  M'Coll,  1901,  3  F. 
1082 ;  38  S.  L.  R.  781 ;  9  S.  L.  T.  146. 


125.  Privilege— Master  and  Servant  — 
Charge  of  Comption  made  at  Meeting  of 
Electrical  Committee. — At  a  meeting  of  the 
Electric  Lighting  Committee  of  Paisley  one 
of  the  members  made  a  statement  regarding 
their  engineer  which  involved  corruption. 
Issue  allowed  with  malice  inserted.  Teague  v. 
Russell,  1900  (O.  H.),  8  S.  L.  T.  253. 

126.  Privilege  — Master  and  Servant  — 
Charge  of  Cruelty  to  Animals— Innuendo — 
Malice.  —  A  farmer  having  dismissed  from 
his  service  a  lad  of  seventeen,  on  the  ground 
that  he  had  maltreated  a  horse,  subsequently 
wrote  to  the  lad's  law-agent,  **  He  ought  to 
be  proud  I  did  not  give  him  six  months'  im- 
prisonment, and  he  well  deserved  it."  This 
was  held  to  support  an  innuendo,  "that  the 
pursuer  was  grossly  unfit  for  and  had  neglected 
his  duties ;  and  that  he  had  deliberately,  and 
intentionally,  and  cruelly  ill-treated,  abused, 
tortured,  &c,,  a  horse,"  and  issue  allowed,  A 
second  issue  was  granted,  on  the  supposition 
that  the  passage  in  the  letter  **  falsely,  mali- 
ciously, and  calumniously  represents  that  the 
pursuer  had  committed  a  criminal  offence 
against  the  laws  for  prevention  of  cruelty  to 
animals."  Campbell  v.  M'Lachlan,  1896  (O.  H.)» 
4  S.  L.  T.  143. 
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127.  PriYilege— Master  and  Servant— 
Charge  of  Immoral  Oondnct— Malice. -— 
In  an  action  of  damages  for  slander,  brought 
hj  a  domestic  servant  against  her  master,  the 
pursuer  averred  that  one  evening  she  and  a 
fellow-servant  took  two  men,  who  had  come 
to  visit  them,  into  their  bedroom;  that  the 
defender,  having  discovered  this,  ordered  the 
visitors  to  leave  the  house ;  that  about  three 
o'clock  on  the  following  morning  he  came  into 
the  bedroom  where  the  pursuer  was  alone  and 
in  bed,  charged  her  with  inmioral  conduct  the 
night  before,  and  with  being  the  mother  of 
an  illegitimate  child,  and  then  expressed  a 
wish  to  have  connection  with  her.  The  de- 
fender pleaded  that  as  the  pursuer's  master 
he  was  privileged  in  charging  her  with 
misconduct.  Held  that  although  a  case  of 
privilege  might  be  disclosed  at  the  trial,  no 
such  case  appeared  on  the  pursuer's  aver- 
ments, and  that  it  was  not  necessary  for  the 
pursuer  to  put  malice  in  issue.  Obterved — The 
general  rule  is,  that  an  accusation  by  a  master 
to  his  servant  of  misconduct,  then  and  there 
brought  to  the  master's  knowledge,  is  privi- 
leged. Qunningham  v.  Petkerbridge,  1894,  32 
S.  L.  B.  1 ;  2  S.  L.  T.  229. 

128.  Privilege  —  Master  and  Servant— 
Oharge  of  Indecent  Behavionr— Malice- 
Want  of  Probable  Oanse. — The  manager  of 
works  said  to  the  employees,  **  Look  here,  all 
of  you,  decency  must  be  maintained.  1  will 
have  no  indecency  here.  What  I  saw  to-day 
was  enough.  A.,  B.,  C.  leave  to-night."  In 
an  action  against  the  manager  by  A.,  B.,  0. 
for  slander,  held  that  this  was  a  case  of 
privilege,  that  malice  must  go  in  issue,  that 
a  general  averment  of  malice  was  sufficient, 
and  that  want  of  probable  cause  need  not  go 
in  issue.  Setoall  v.  Bennett ;  Bissett  v.  Bennett ; 
APDaugaU  v.  Bennett,  1896  (O.  H.),  3  S.  L.  T. 
268. 

129.  Privilege  — Master  and  Servant — 
Oharge  of  Incompetence  and  Unfltness 
made  at  Meeting  of  Body  of  Burgh  Com- 
missioners. — One  of  a  body  of  Burgh  Com- 
missioners, at  a  meeting  of  the  body,  expressed 
the  opinion  that  one  of  their  servants  was 
incompetent  and  unfit  for  his  duties.  Held 
that  no  action  for  damages  for  slander  would 
lie.  The  relation  of  the  parties  entitling  the 
defender  to  express  his  opinion.  Munro  v. 
Mwdie,  1901  (O.  H.),  9  S.  L.  T.  91. 

130.  Privilege— Master  and  Servant  — 
Oharge  of  Theft— Malice— Averments.— 
A  domestic  servant  who  had  been  dismissed 
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after  conviction  in  the  Police  Court  of  theft 
instructed  a  law-agent  to  recover  her  wages. 
The  master  in  course  of  a  correspondence 
with  the  agent  suggested  that  his  client  had 
stolen  other  things  from  his  house  as  well  as 
those  she  had  been  convicted  of  purloining. 
In  an  action  for  damages  for  slander  held  that 
malice  must  go  in  issue;  but  that  special 
averments  of  facts  from  which  malice  could 
be  inferred  was  unnecessary.  Laidlaw  v. 
Gunn,  1890,  17  R.  394;  27  S.  L.  R.  317. 

131.  Privilege  —  Master  and  Servant  — 
Oharge  of  Theft  —  Malice  —  Evidence  — 
Credibility— Evidence  of  Malice.  —A  railway 
inspector  reported  to  headquarters  having  dis- 
covered a  clerk  and  a  porter  in  the  company's 
service  purloining  liquor  from  a  cask  in  the 
custody  of  the  company.  The  clerk  and  porter 
raised  an  action  for  damages  for  slander,  and 
averred  that  the  report  was  a  malicious  in- 
vention. They  obtained  an  issue  with  malice 
inserted,  and  got  a  verdict.  On  a  motion  for 
a  new  trial,  held  that  the  question  was  one  of 
credibility,  and  that  the  jury,  having  believed 
the  pursuers,  had  found  that  the  report  was 
false.  This  was  in  itself  sufficient  evidence 
of  malice.  Martin  and  Stark  v.  Cruickshanks, 
1896,  23  B.  874;  33  S.  L.  B.  683  ;  4  S.  L.  T. 
62. 

132.  Privilege— Master  and  Servant  — 
Charge  of  Theft— Malice— Want  of  Prob- 
able Cause. — ''Clear  out  at  once  or  I  will 
fling  you  out  of  the  door.  The  charge  of 
theft  is  clear  against  you,"  said  a  wine  mer- 
chant to  a  girl  who  served  in  his  shop.  She 
raised  an  action  against  him  for  damages  tor 
slander;  and  averred  that  the  observations 
had  been  made  by  her  employer  maliciously 
and  without  probable  or  any  cause.  Issue 
allowed.  Lee  v.  Ritchie,  1904,  6  F.  642;  41 
,S.  L.  R.509;  12S.  L.  T.  35. 

133.  Privilege  —  Master  and  Servant  — 
Charge  of  Tbeft— WrongltQ  Apprehension 
—Malice  and  Want  of  Probable  Cause — 
Bes  gestflS. — In  an  action  by  an  employee  of 
a  railway  company  against  the  manager  of  a 
department  for  having  called  him  a  thief  and 
thereafter  having  given  him  into  custody  of 
the  police,  the  pursuer  proposed  two  issues, 
one  dealing  with  the  alleged  slander,  the 
other  with  the  wrongful  apprehension.  Held 
that  the  whole  res  gestse  formed  one  occurrence, 
and  one  issue  only  allowed,  with  malice  and 
want  of  probable  cause  inserted.  Gray  v. 
MaiUand,  1896  (O.  H.),  4  S.  L.  T.  38. 
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13i.  PriTilege  — Matter  and  Servant- 
Chief  Constable  and  Policemaa— MaJliee 
and  Want  oi  Probable  Canae.— A  policeman 
rabmitted  a  report  to  his  chief,  who  told  him 
that  it  was  a  lot  of  lies,  and  that  he  was 
wasting  his  time.  In  an  action  by  the  con- 
stable for  damages  for  slander,  held  that  the 
occasion  was  privileged;  that  malice  and 
want  of  probable  cause  woald  have  to  be 
averred  with  factB  and  circomstances ;  and 
that  an  averment  that  the  stricture  was 
passed  wrongly  and  without  due  inquiry  was 
irrelevant.  Lunes  v.  Adarruafiy  1889, 17  R.  11 ; 
27  S.  L.  R.  26. 

135.  Privilege  —  ICaater  and  Servant  — 
Interfering— Complaint  Ij  Guest  in  Hotel 
agalnat  Servant.  —  Held  that  a  guest  in  a 
hotel  was  not  privileged  in  making  a  charge 
to  the  proprietor,  that  one  of  his  servants, 
who  was  named,  had  stolen  articles  belonging 
to  him  (bottles  of  whisky).  Reid  v.  Moore, 
1893,  20  R  712 ;  30  S.  L.  R.  628. 

136.  Privilege  —  Master  and  Servant  — 
Interfering  — Member  of  Pnblic— If  your 
servant  injures  my  horse  I  may  be  entitled  to 
advise  you  to  look  after  your  horses,  but  in 
so  doing  I  am  not  in  a  position  of  privilege. 
M'Callwm  v.  M'LHarmid  d;  Coy.,  1900,  2  F. 
357;  37  S.  L.  R  267;  7  S.  L.  T.  77. 

137.  Privilege  —  Master  and  Servant  — 
Interfering  — Member  of  Pnblic.  —  PrtTnd 
facte  the  man  in  the  street  who  hears  some- 
thing to  the  disadvantage  of  a  servant  is  not 
privileged  in  communicating  the  gossip  to  the 
servant's  master.  But  facts  emerging  at  the 
trial  may  raise  privilege,  and  require  malice 
to  be  put  in  issue.  M^Callum  v.  M^Diarmid 
d}  Coy.,  1900,  2  F.  367 ;  37  S.  L.  R  267 ;  7 
S.  L.  T.  77. 

138.  Privilege  —  Master  and  Servant— 
Interfering  by  Privileged  Person— Charge 
of  Tlieft  —  Malice.  —  A  complaint  by  the 
owners  of  a  ship  to  a  firm  of  shipwrights  that 
workmen  of  the  latter,  while  working  on  the 
ship,  had  purloined  whisky,  held  privileged, 
and  an  action  by  the  workmen  against  the 
shipowners  for  damages  for  slander  dUmissed 
as  irrelevant  where  no  facts  were  averred  from 
which  malice  could  be  averred.  M'Fadyen  v. 
Speneer  da  Coy.,  1892,  19  R.  360 ;  29  S.  L.  R 
296. 

139.  Privilege  — Master  and  Seaman- 
ship—Entry  in  OilLeial  Log— Malice  and 
Want  of  Probable  Oanse.^In  an  action  by 


>  a  ■<MMw<^"  against  a  shipmaster  for  making  a 
false  charge  against  him  in  the  offidal  log, 
the  pursuer  must  state  a  case  of  malice  and 
want  of  probable  cause.  HtU  v.  Thonuon, 
1892, 19  R.  377;  29  S.  L.  R.  317. 

140.  Privilege— Master  and  Servant- 
Statements  regarding  Servant's  Friends.— 
A  mistress  has  no  privilege  in  expressing  to 
her  servants  her  views  on  the  character  of 
young  men  with  whom  they  keep  company. 
MUne  V.  SmUhs,  1892,  20  R  95 ;  30  S.  L.  R 
105. 

14L  Privilege— Police,  Statements  Iqr.- 
Mrs.  Malcolm  brought  an  action  against  a 
polioe-constable  (1)  for  wrongful  arrest;  (2) 
for  slander,  by  his  repeatedly  saying,  while 
he  had  her  in  custody,  to  his  companion,  in 
the  hearing  of  passers-by,  ^*  The  boy  is  a  thief 
and  this  is  the  resetter."  The  Court  dumiesed 
the  action,  holding  that,  in  the  circumstances, 
the  arrest  was  warranted,  and  the  words 
used  not  slanderous.  Malcolm  v.  Duncan, 
1897,  24  R  747  ;  34  S.  L.  R.  626 ;  4  S.  L.  T. 
353. 

142.  Privilege— Police,  Statements  by.— 
A  police-constable  who  had  received  instruc- 
tions to  remove  suspected  persons  from  an 
enclosure  on  a  racecourse  remarked  to  another 
police-constable  in  the  hearing  of  the  public 
that  a  certain  person  was  a  ''resetter  from 
Glasgow."  It  was  proved  that  the  said  person 
had  been  convicted  of  theft  and  was  a  reputed 
resetter,  although  never  prosecuted  for  that 
offence.  Held  that  the  police-constable  did 
not  slander  Imn.  IVallace  v.  Mooney,  1886, 12 
R.  710 ;  22  S.  L.  R.  454. 

143.  Privilege— Police,  Statements  by- 
Malice— Want  of  Probable  Cause.— A  man 
was  convicted  and  sentenced  on  the  evidence 
of  two  policemen,  who  swore  that,  at  time 
and  place  stated,  accused  assaulted  them. 
Afterwards  the  authorities  were  shown  that 
the  accused  was  far  away  from  the  scene  of 
the  alleged  assault  at  the  date  in  question. 
Accused  was  accordingly  liberated,  and  con- 
viction quashed.  In  an  action  by  the  accused 
against  the  policemen  for  damages  for  slander, 
he  averred  the  above  facts,  and  that  his  ap- 
prehension, conviction,  and  imprisonment 
were  due  to  the  false  statements  of  the  de- 
fenders, made  by  them  in  the  knowledge  of 
their  falseness.  Issue  cUlowed,  with  malice 
and  want  of  probable  cause  inserted  M^Ter* 
nan  v.  BenneU,  1898, 1  F.  333 ;  36  8.  L.  R  239} 
6  S.  L.  T.  122. 
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144.  Privilege— Police,  StatementB  to.— 
Held  (diu.  Ld*  Young)  that  statements  made 
l>y  a  lady,  who  had  been  alarmed  by  a  recent 
'burglary,  to  police-constables  who  came  to 
ber  to  the  effect  that  a  certain  person  was 
concerned  in  the  burglary,  were  privileged, 
and  not  actionable  in  the  absence  of  averment 
4Uid  proof  of  malice.    Green  v.  ChcUmenj  1878, 

6  R.  318 ;  16  S.  K  B.  213. 

145.  Privilege— Police,  Statements  to— 
Iiodging  Infonoatioii  with  Piscal— Issae.— 
Form  of  issue;  where  a  person  was  accused 
of  falsely  giving  information  to  the  criminal 
authorities.    Macdonald  v.  Bailt,  1900  (0.  H.), 

7  S.  L.  T.  436. 

146.  Privilege— Police,  Statements  to— 
statement  before  Police  Summoned- Res 
4fe8t8B. — A  person  while  walking  along  the 
street  with  friends  was  charged  by  another 
person  with  fraudulent  imposition  and  given 
into  custody.  Hdd  that  the  statement  made 
to  the  police  was  privileged,  and  that  the 
statements  made  in  presence  of  others  were 
res  gestce  and  formed  only  one  occurrence. 
Hassan  v.  Paterson,  1885,  12  R.  1164;  22 
S.  L.  R.  775. 

147.  Privilege— Police,  Statements  to— 
Tablic  Repetition. — After  giving  the  pursuer 
in  charge  of  the  police  on  the  charge  of  steal- 
ing her  watch,  the  defender  repeated  the 
•charge  publicly.  Held  that  (besides  an  issue 
whether  the  defender  had  maliciously  and 
without  probable  cause  caused  pursuer's  ap- 
prehension on  a  charge  of  theft)  the  pursuer 
was  entitled  to  an  issue,  ''Whether  the  de- 
fender falsely  and  calumniously  stated  in 
presence  of  .  .  .  that  the  pursuer  had  stolen 
her  watch  P"  Douglas  v.  Main^  1893,  20  R. 
793 ;  30  S.  L.  R.  726  ;  1  S.  L.  T.  72. 

148.  Privilege— Police,  Statements  to— 
WrongfU  Prosecution— Malice— Want  of 
Probable  Oause  — ''  Poacher."  —  Defender 
•called  the  pursuer  a  poacher,  and  caused  a 
complaint  to  be  served  upon  him  charging 
him  with  poaching.  Held  (1)  that  to  call  a 
man  a  poacher  is  slanderous ;  (2)  that,  in 
respect  of  the  complaint,  malice  and  want  of 
probable  cause  must  go  in  issue,  the  fact  that 
this  was  a  private  prosecution  making  no  ex- 
•ception  on  the  general  rule.     Cook  v.  Spenoe^ 

1897  (O.  H.),  4  S.  L.  T.  295. 

149.  Pdvilege— Public  Duty  —  Nnrsing 
^Organisation,  Report  by  Oommittee  of.— 
The  executive  committee  of  a  district  nursing 


association  made  a  statement,  defamatory  of 
one  of  their  nurses,  to  a  meeting  of  the 
general  association.  At  the  meeting  reporters 
were  present,  and  the  statement  was  made 
public.  Issue  without  malice  or  want  of 
probable  cause  allowed^  in  an  action  by  the 
nurse  against  the  members  of  the  executive 
committee.  Jackson  v.  Kemp  and  Others,  1900 
(O.  H.),  7  S.  L.  T.  391. 

150.  Privilege  —  Pnblic  Duty  —  Police 
OffidaL — ^A  member  of  a  body  of  police  com- 
missioners held  privileged  in  making,  at  a 
meeting  of  police  commissioners,  a  charge  of 
drunkenness  against  an  official  in  their  service. 
Shaw  V.  Morgan,  1888, 15  R.  865  ;  25  S.  L.  R. 
620. 

151.  Privilege— Pnblic  Duty— Professor 
and  Patron  of  Ghair— Statements  about 
Prospective  Candidate  for  Ohair— Letter 
as  to  Candidate's  Qualifications.— A  pro- 
fessor intimated  to  the  patron  his  intention 
of  resigning  his  chair  in  a  college,  and  the 
patron  wrote  to  one  of  the  candidates  inti- 
mating his  intention  to  appoint  him  to  the 
chair.  The  retiring  professor  wrote  a  strong 
letter  of  remonstrance  to  the  patron,  stating 
that  the  appointment  would  be  a  heavy  blow 
to  the  prosperity  of  the  college.  The  retiring 
professor  continued  to  hold  the  chair  in  ques- 
tion, along  with  the  principalship,  to  which 
he  had  been  appointed,  and  the  patron  took 
no  steps  to  fill  the  chair.  After  the  candi- 
date's death  his  widow  raised  an  action  of 
damages  against  the  principal  founded  on 
illegal  retention  of  the  chair  and  on  slander. 
Held  (1)  that  there  was  no  ground  of  damage, 
as  the  candidate  had  no  more  than  an  expec- 
tancy ;  and  (2)  that  the  letter  to  the  patron 
was  privileged,  and  no  malice  had  been  proved. 
Auld  V.  Shairp,  1875,  2  R  940;  12  S.  L.  R. 
611. 

152.  Privilege  —  PubUc  Duty— PubUc 
Healtb  Committee— Malice.— The  chairman 
of  a  public  health  committee,  at  a  committee 
meeting,  in  dealing  with  a  case  of  fever,  stated 
that  it  had  been  reported  by  the  doctor  to 
him  that  bad  milk  supplied  by  A.  B.  was 
probably  the  cause.  The  doctor  had  said  no 
such  thing,  but  the  chairman  had  misunder- 
stood him  and  made  the  statement  in  good 
faith.  Held  that  he  was  privileged,  and  that 
malice  had  not  been  proved  against  him. 
M'Lean  v.  Adam,  1888, 16  R.  175 ;  26  S.  L.  R. 
118. 

153.  Privilege  —  Public  Duty  — School 
Board  Member. — ^At  a  public  meeting  sum- 
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moned  by  the  defender  at  which  he  announced 
he  was  about  to  retire  from  a  school  board  of 
which  he  was  a  member  at  the  approaching 
election,  the  defender  made  a  slanderous  state- 
ment in  regard  to  a  schoolmaster.  Held  that 
the  occasion  was  not  privileged.  Leiteh  v, 
LyaU,  1903  (O.  H.),  11  S.  K  T.  394. 

154.  Piivilege  —  Pablic  Duty —  Town 
Oonndllor— Gritidsm  of  Qi&cials.— A  town 
councillor  has  considerable  license  in  criticising 
before  the  council  the  behaviour  of  the  town 
officials.  NeiUon  v.  Johruton,  1890,  17  R.  442 ; 
27  S.  L.  B.  333.  Of.  Teagtie  v.  Russell,  1900 
(0.  H.),  8  S.  L.  T.  253. 

155.  Priyilege  —  Pablic  Duty  — Town 
Councillor  —  Slander  of  Ckmtractor  em- 
ployed by  ConndL  —  A  slanderous  state- 
ment made  by  a  member  of  a  town  council  in 
regard  to  the  execution  of  a  contract  for  the 
town  which  was  made  in  the  course  of  a  casual 
conversation  in  regard  to  another  contract  held 
not  to  be  privileged.  Eeid  v.  LiUle,  1894  (O.  H.X 
2  S.  L.  T.  244. 

156.  Privilege— fielf-Defenoe.— Where  de- 
famatory statements  have  been  publicly  made 
about  a  man  he  is  privileged  in  making  publicly 
any  fair  and  reasonable,  though  defamatory, 
reply.  Oray  v.  Society  for  Prevention  of  Cruelty 
to  Animals,  1890,  17  R.  1185;  27  S.  L.  R 
906. 

167.  Privilege— 8elf-Defence.^The  gover- 
nor of  an  industrial  school  published  in  a 
newspaper  an  attack  on  local  tradesmen 
whom  he  charged  with  supplying  to  the 
school  goods  of  an  inferior  qwdity.  A  grocer 
replied.  He  denied  the  statements.  He  said 
the  writer  was  a  man  who  "  had  no  regard  for 
truth  and  was  a  liar."  [The  quoted  words  are 
the  innuendo.]  In  an  action  for  damages  for 
slander  by  the  governor  against  the  grocer, 
held  that  the  words  used  went  beyond  a  reply 
to  the  attack  made,  and  issue  allowed.  Milne 
V.  W'alker,  1893,  21  R.  165;  31  S.  L.  R.  149; 
1  S.  L.  T.  332. 

158.  Privilege— Self-Defence— Charge  of 
nttering  a  SlaJldeT.—'Semble  that  it  is  a 
slander  on  A.  to  charge  him  with  having 
slandered  B.  A  milkman  said  to  a  customer, 
"  Your  housekeeper  has  been  accusing  me  of 
overcharging  you.  It  is  a  lie."  In  an  action 
by  the  housekeeper  against  the  milkman,  held 
that  the  occasion  was  privileged,  and,  malice 
not  being  relevantly  averred,  action  dismissed, 
Poton  V.  Ednie,  1898  (O.  H.),  6  S.  L.  T.  191. 


159.  Privilege— Speciallhity  to  Report— 
Poaching — MaHoe. — ^The  tenant  of  a  shoot- 
ing complained  to  Irving  that  his  preservea 
were  being  poached.  Irving  made  inquiries,, 
and  heard  from  a  neighbouring  keeper  that 
Nelson  was  one  of  the  poachers.  He  com- 
monioated  Nelson's  name  to  the  shooting 
tenant.  Held  that  the  communication  waa 
slanderous,  but  was  in  the  ciicumstancea 
privileged  in  its  nature ;  and  that,  in  order 
to  support  an  action  for  damages  for  the 
slander  by  Nelson  against  Irving,  malice  must 
be  proved.  Nelson  v.  Irving^  1897,  24  R.  1054  ; 
34  S.  L.  R  786 ;  5  S.  L.  T.  78. 

160.  Pnblication  —  Ck)mmnnication  to 
Pursuer. — A  defamatory  statement  made  in 
a  letter  not  intended  for  the  pursuer  but  sent 
to  him  by  inadvertence  is  actionable.  {Outravt 
V.  Reidy  1852,  14  D.  577  followed,)  Gordon  v. 
Stubbs  Ltd,,  1895  (0.  H.),  3  S.  L.  T.  10. 

161.  Pnblication  —  Verbal  Slander  — 
Written  Slander— Not  Communicated  to 
Third  Party. — To  found  an  action  of  dam- 
ages for  slander,  it  is  not  necessary  that  the 
slanderous  statements  complained  of,  whether 
oral  or  written,  should  be  communicated  to  a 
third  party.  Mackay  v.  M'CanJne,  1883,  10  K 
537 ;  20  S.  L.  R.  357. 

162.  Relevancy  —  "Abduction."  —  T» 

charge  a  man  with  "  abducting  "  a  girl  seven- 
teen years  of  age  is  not  necessarily  an  accusa- 
tion of  crime.  An  action  of  damages  for 
wrongous  apprehension  and  slander  founded 
on  such  a  charge  held  irrelevant.  Abinet  v» 
Fleck,  1894  (O.  H.),  2  S.  L.  T.  30. 

163.  Relevancy— False  Suggestion— At- 
tributing Authorship  of  Indecent  Language. 

— ^A  charge  of  circulating  slanders,  and  of 
writing  lewd  and  immoral  things  about  s^ 
woman,  held  not  to  amount  to  a  relevant 
charge  that  the  defender  had  falsely  and 
calumniously  accused  the  pursuer  of  anything 
recognised  as  a  crime  or  social  offence,  and 
therefore  not  relevant  to  support  an  action 
for  damages  for  slander.     Milne  v.  Smiths^ 

1892,  20  R  95 ;  30  S.  L.  R  105. 

164.  Relevancy— False  Suggestion— At- 
tributing Authorship  of  Scurrilous  Letter. 

— It  is  slanderous  to  attribute  to  a  person 
the  authorship  of  a  letter  stating  criminal  or 
disgraceful  views.     Waugh  v.  "  Ayrshire  Post,^ 

1893,  21  R  326 ;  31  S.  L.  R  248 ;  1  S.  L.  T. 
431. 
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166.  Belevancy— ''Low  Scamp"—"  Noted 
Blackguard."— 3fi/n«  y.  Smith$,  1892,  20  R. 
d5 ;  30  S.  L.  R  105. 

166.  Belevancy— "Poaching"  — Fishing 
on  Sunday. — Averments  that  a  newspaper 
had  represented  that  a  boat's  crew  from  the 
yacht  of  the  pursuer,  a  parliamentary  candi- 
date, was  captured  while  poaching,  and  further 
that  a  boat's  crew  from  said  yacht  had  been 
seen  fishing  on  Sunday,  held  irrelevant  to 
found  an  issue,  as  it  had  not  been  said  that 
these  acts  had  been  done  with  the  pursuer's 
knowledge  or  authority.  Maefarlane  v.  Black 
<fc  Coy.,  1887,  14  R.  870 ;  24  S.  L.  R.  623. 

167.  Relevancy  —  Repeated  Slander  — 
Specification. — A  general  issue  of  repeatedly 
making  calumnious  charges  against  the  pur- 
suer (a  postmaster)  involving  carelessness  or 
dishonesty  or  untruthfulness  between  the 
beginning  of  1885  and  March  1894  refused. 
Tamer  v.  Camachan,  1894  (0.  H.),  2  S.  L.  T. 
278. 

168.  Relevancy—  "  Scoffer "  —  "  Morally 
Offensive" — Issue.  —  A  newspaper  article 
describing  a  parliamentary  candidate  as  a 
*'  scoffer,"  who  talked  in  a  "  morally  offensive 
way,"  and  spoke  sarcastically  about  ''God 
Almighty's  earth,"  is  priftUifacie  defamatory, 
and  the  candidate  is  entitled  to  an  issue  that 
the  article  falsely  and  calumniously  repre- 
sented him  as  a  ''  scoffer  at  religion,  as  morally 
offensive  in  his  public  addresses,  and  as  swear- 
ing at  the  Divine  Government  and  Provi- 
dence." Macfarlans  v.  Black  <fc  (7oy.,  1887 
14  R  870;  24  S.  L.  R  623. 

169.  Rixa— Animus  injuriandi — A  cook 
sued  her  master  for  damages  for  slander,  aver- 
ring that  he  entered  the  kitchen  in  a  violent, 
rage  and  shouted  out,  "  You  are  drunk.  You 
must  go  at  once,"  and  this  he  did  "  simply  to 
browbeat  her."  Action  dismissed  as  irrelevant. 
Macdonald  v.  Rupprecht,  1894,  21  R.  389;  31 
S.  L.  R.  317 ;  1  S.  L.  T.  479. 

170.  Rixa— Charge  of  Crime— Specifica- 
tion.— In  a  quarrel  over  the  purchase  of  a 
horse,  A.  called  B.  a  thief,  and  B.  called  A.  a 
^'  bloody  liar,"  and  declared  "  that  he  should 
have  been  in  the  hands  of  the  police  twenty 
times  during  the  past  five  years."  Plea  of 
riea  stLstained,  in  respect  that  no  charge  of 
any  specific  crime  had  been  seriously  made. 
Chridte  v.  Robertson,  1899, 1  F.  1 165 ;  36  S.  L.  R. 
699 ;  7  S.  L.  T.  143. 


171.  Rixa— Formal  Repetition  of  Slander 
before  Witnesses.— The  defender  called  the 
pursuer  a  liar  and  a  swindler,  for  whom,  he 
said,  hell  was  too  good  a  place.  The  parties 
were  in  disagreement  at  the  time  about  a 
sum  of  2d.,  and  they  had  previously  had  a 
quarrel  some  months  before.  So  little  per- 
turbed was  the  defender  in  his  attack  on  the 
pursuer  that  he  drew  the  attention  of  by- 
standers to  his  description,  saying, ''  I  repeat 
it  before  two  respectable  witnesses."  He  did 
so.  Held  that  the  defence  of  rixa  was  not 
open  to  the  defender,  and  damages  assessed 
at  £20.  Mackay  v.  Grant,  1903,  41  S.  L.  R 
18;  lis.  L.  T.  380. 

172.  Rixa— Provocation.— On  one  occasion 
an  inspector  of  water-meters  accused  a  miU- 
owner  of  abstracting  water  from  the  town 
supply,  and  on  another  occasion  of  diverting 
a  stream.  On  both  occasions  the  mill-owner 
called  the  inspector  a  damned  liar.  Held  that 
no  action  for  slander  would  lie  at  the  instance 
of  the  inspector  against  the  mill-owner ;  the 
words  being  spoken  under  provocation.  JVat' 
son  V.  Duncan,  1890,  17  R  404;  27  S.  L.  R 
319. 

173.  Rixa— Sarcastic  Statements.— State- 
ments which  otherwise  would  have  been  de- 
famatory made  and  replied  to  sarcastically 
held  not  to  be  actionable.  BeU  v.  Haldane, 
1894  (O.  H.),  2  S.  L.  T.  320. 

174.  Slander  of  Title— Patent— Special 
Damage. — Special  damage  must  be  averred  in 
an  action  for  slander  of  title.  Harpers  Ltd,  v. 
Greenwood  <fc  BaJtley,  1896  (O.  H.),  4  S.  L.  T. 
116. 

175.  Trade  Slander  —  Slander  of  Pro- 
perty.— The  law  of  Scotland  recognises  an 
action  for  slander  of  property.  Bruce  v.  &mHh 
Ltd,,  1898, 1  P.  327  ;  36  S.  L.  R.  243  ;  6  S.  L.  T. 

247. 

176.  Verbal- "Street  Walker"— Inten- 
tion.— ^In  an  action  of  damages  for  slander 
raised  by  a  pupil  teacher  against  a  school- 
mistress for  having  called  her  a  ^*  street  walker 
and  fit  for  nothing  else,"  held  after  proof  that 
the  words,  under  the  particular  circumstances 
in  which  they  were  used,  were  not  slanderous 
and  defender  assoilzied,  M*NeiU  v.  Forbes^ 
1883,  10  R  867 ;  20  S.  L.  R  680. 

177.  Verbal— Words  Used- Qnotation  of 
Paraphrase. — Opinion  by  Ld.  Kincaimey,  that 
an  issue  based  on  an  oral  slander  need  not  set 
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forth  the  actual  words  used  if  it  sufficiently 
indicates  their  substance  as  spoken,  the  con- 
cealed meaning  being  innuendoed.  Chridie  v. 
Ora'ik,  1899  (0.  BL),  7  S.  L.  T.  67. 

178.  Veritaa— Oonnter-Issne.— An  issue 
put  the  question— Whether  certain  scheduled 
statements  "  falsely  and  calumniously  repre- 
sent that  the  pursuer  was  addicted  to  taking 
strong  drink  to  excess,  and  that  this  was 
notorious  .  .  .  ?  "  The  Court  alUnoed  a  coun- 
ter-issue—" Whether  the  pursuer  from  Novem- 
ber 1887  downwards  was  addicted  to  taking 
strong  drink  to  excess,  and  whether  this  was 
notorious  .  .  .  ? "  HurUer  v.  MacNaugMon, 
1894, 21  R.  850  j  31 S.  L.  R.  713 ;  2  S.  L.  T.  62. 


179.  VeritaB— Innnendo  — iBsne  — Oonn- 
ter-l8sue— "Anonymously  Defaming"   in 
jggue— ''  Offenflive  to  Pnblic  Men  "  in  Gonn- 
ter-l88ne  —  " Lay  behind  the  Hedge"  — 
"Shot  his  Poisonons   Darts."— For   some 
time  two  newspapers  were  published  in  P., 
the  "X."  and  the  "Y."    Three  years  after 
the  "  Y."  had  ceased  to  appear  the  "  X."  pub- 
lished a  paragraph  which,  referring  indirectly 
to  A.,  stated  that  the  "Y."  had  been  run 
in  his  interest,  that  it  had  contained  "most 
oflFensive  articles "  written  by  him,  of  such  a 
nature  that  a  man  "holding  a  respectable, 
not  to  say  responsible,  position  might  well  be 
ashamed  of**  having  composed  them.    It  was 
added  that  A.  [referred  to  indirectly]  had 
denied  authorship  of  these  articles,  and  that, 
under  cloak  of  this  anonymity,  "  had  shot  his 
poisonous  darts  at  well-known  public  men." 
In  an  action  by  A.  against  B.,  the  proprietor 
of  "  X.,"  for  damages  for  slander,  held  that  A. 
was  entitled  to  an  issue  with  the  innuendo 
that  he  had  «  used  the  *  Y.'  paper  as  a  means 
of  anonymously  defaming  public  men,"  and 
that  he  was  a  writer  of  articles  of  a  disreput- 
able nature  "  which  he  was  ashamed  to  own." 
B.  strengthened  up  the  suggestions  of  the 
article  in  the  "  X."  paper  into  averments  of 
facts,  and  was  allowed  a  counter-issue  that 
the  articles  in  the  "  Y."  paper  which  were  re- 
ferred to  "  were  offensive  to  well-known  men." 
A,  y.  B.,  1899,  36  S.  L.  R.  633. 


ISO.  Veritas  —  Issue  —  Oonnter-Issue. — 
Where  a  slanderous  attack  of  a  general  nature, 
but  supported  by  a  number  of  specified  charges, 
is  made  against  a  person,  he  may  select  specific 
charges  and  sue  for  damages  for  the  slander 
contained  in  them ;  and  a  counter-issue  must 
be  correspondingly  restricted  to  these  specific 
charges.  P(weU  v.  Long,  1896,  23  R.  634  ;  33 
S.  L.  R.  380  ;  3  S.  L.  T.  290. 


181.  Veritas  —  Issne  —  Oonnter-Issne. — 

The  pursuers  in  an  action  for  damages  for 
slander  proposed  an    issue,  "  Whether   the 
statements  of  the  defenders,  Ac.  .  .  .  repre- 
sented that  the  accounts  issued  by  the  pur- 
suers had  been  falsified,  and  that  their  finan- 
cial position  was  at  the  date  of  the  statement 
unsound."   The  defenders  proposed  two  coun- 
ter-issues-(l)  "Whether  the  pursuers  know- 
ingly   deposited  with  the  Board   of   Trad» 
accounts  which  were  calculated  to  mislead 
the  pubUc";    (2)  "whether   their   financial 
position    is    unsound."     Counter-issues    du^ 
allowed  as  not  meeting   the   issue.    British, 
iVarkman's  it  General  Assurance  Ooy.  v.  StewaH, 
1897,  24  R.  624 ;  34  S.  L.  R.  476 ;  4  S.  L.  T. 
302.    Of.   Blasquez  v.  Lothians  Racing  Olub, 
1889, 16  R.  893 ;  26  S.  L.  R.  633. 


182.  Veritas— Issue— Connter-Issues.— 

See  ScoU  v.  Wilson,  1900,  37  S.  L.  R.  408. 

188.  Veritas  -  Issue  -  Oounter-Issue — 
Failure  to  Cover  aUeged  Slander— Dis- 
honesty.—Oircutnjrfonces  in  which  a  proposed 
counter-issue  of  Veritas  convidi  disallowed,  m 
respect  that  it  did  not  impute  dishonesty  to 
the  pursuer,  and  therefore  did  not  cover  the 
alleged  slander.  Bertram  v.  PacSy  1885, 12  R. 
798 ;  22  S.  L.  R.  525. 


181  Veritas  —  Issue  —  Counter-Issue — 
Innuendo.— If  the  pursuer  of  an  action  of 
damages  for  slander,  after  narrating  the  words 
and  charges  made  by  the  defender  and  of 
which  he  complains,  goes  on  to  sum  up  their 
effect  in  an  innuendo,  then  the  defender  if 
he  propose  a  counter-issue  need  meet  only 
the   innuendo.     He  is  not  bound  to  offer 
to    prove    seriatim   the    charges    on   which 
the    mnuendo   is   based.     Christie   v.  Craik, 
1900,  2  F.  380 ;  37  S.  L.  R.  285 ;   7  S.  L.  T. 
321. 

185.  Veritas  —  Issue  —  Counter-Issue  — 
"Keeping  a  Mistress."— The  issue  in   an 
action  for  damages  for  slander  at  the  instance 
of  a  married  man  ran,  "  W^hether,  &c.,  th^ 
defender  falsely,  &c.,  stated  that  the  pursuer 
was  a  man  of  immoral  character,  and  kept 
a   mistress.   .    .   ."     The   defender   pleaded 
Veritas,  and  condescended  on  two  occasions 
when  the  pursuer  had  had  carnal  intercourse 
with  the  suggested  mistress.    He  proposed 
as  counter-issue,  "  Whether,  during  the  two 
years  previous  to  the  raising  of  this  action^ 
the  pursuer  has  repeatedly  committed  adul- 
tery with  A.  B."    Counter-issue  disallowed, 
there  being  no  averment  sufficient  to  justify 
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it.    Burnet  v.  Gow,  1896, 24  R.  156 ;  34  S.  L.  R. 
126 ;  4  S.  L.  T.  169. 

186.  Veritas  —  Issue  —  Coimter-Isstie  — 
Specification. — In  an  action  of  damages  for 
slander  where  the  defamatory  statement  was 
a  charge  of  untruthfulness,  the  defender  pro- 
posed to  take  a  counter-issue  of  veritoB  with- 
out specifying  on  record  any  detailed  acts  of 
untruthfulneBS  on  the  part  of  the  pursuer. 
Hdd  that  the  counter-issue  fell  to  be  refused, 
Hamilton  v.  Wright,  1895  (0.  H.),  3  S.  L.  T. 
10. 

187.  Veritas— Issue— Necessity  of  Coun- 
ter-Issue—Evidence  of  Proyocation  with- 
out Issue  of  Veritas. — At  the  trial  of  an 
action  for^defamation  of  character — the  alleged 
slander  being  contained  in  two  letters  accus- 
ing the  pursuer  of  having  used  murderous 
threats  against  the  defender — the  defender 
admitted  writing  the  letters,  and  tendered 
evidence  that  on  various  occasions  the  pursuer 
had  used  violent  and  murder-threatening 
language  concerning  him  which  had  led  to  the 
writing  of  the  letters  complained  of.  Held 
{dub.  Ld.  Shand)  that  such  evidence  could  not 
be  distinguished  from  proof  of  the  ver%t(u 
conviciif  and  was  incompetent  without  a 
counter-issue.  Paul  v.  Jackson,  1884,  11  R. 
460 ;  21  S.  L.  R.  304. 

188.  Veritas— Record  of  Convictions — 
Publication  of  Notices. — Action  by  a  person 
whose  name  was  posted  up  at  railway  sta- 
tions as  having  been  convicted  of  travelling 
without  a  ticket  with  the  intention  to  avoid 
payment,  dismissed  as  irrelevant,  where  the 
pursuer  did  not  deny  the  fact  of  his  conviction. 
Jiucfian  V.  N,  B.  Ely.  C<yy.,  1894,  21  R.  379; 
31  S.  L.  R.  273 ;  1  S.  L.  T.  450. 

189.  Vicarious  Slander— Letter  written 
by  Employee  of  Defender— Authority  to 
write  such  Letter— Onus  of  Proving.— 
Where  a  slanderous  letter  was  written  in 
course  of  business  by  the  defender's  clerk  to 
the  pursuer,  held  that  the  onus  was  on  the 
pursuer  to  show  that  the  defender  had 
authorised  or  adopted  the  letter.  Cameron  v. 
YeaU,  1899,  1  F.  456 ;  36  S.  L.  R.  350 ;  6 
S.  L.  T.  329. 

190.  Vicarious  Slander— Slander  by  Ser- 
vant—Scope of  Employment.— iTtfZtf  that 
a  master  was  not  liable  for  a  slander  uttered 
by  his  servant  while  acting  in  discharge  of  his 
duty.  Eprile  v.  Caledonian  Hly.  Coy,,  1898 
(O.  H.),  6  S.  L.  T.  65. 


STATUTES 

1.  Ancient  Acts — Contemporaneous  De- 
cisions.— Observaiions  on  the  weight  attaching 
to  contemporaneous  decisions  in  the  construc- 
tion of  ancient  acts.  Graham  v.  Irving,  1899, 
2  F.  29;  37  S.  L.  R.  28  ;  7  S.  L.  T.  182. 

2.  Ambiguity— Reference  to  Prior  Acts 
— Glasgow  Court-Houses  Act,  1890,  sec  13. 
— Where  the  words  of  a  statute  are  unam- 
biguous, it  is  not  open  to  construction,  and  a 
reference  to  earlier  statutes  is  incompetent. 
Glasgow  Court-Houses  CoTMnissioners  v.  Lanark- 
shire C.  C,  1900,  3  F.  103 ;  38  S.  L.  R.  64 ; 
1902  (H.  L.),  5  F.  5 ;  40  S.  L.  R.  191. 

3.  British  Statute— Interpretation.— An 
arrestment  used  in  Scotland  by  a  claimant 
against  an  English  company  on  the  depend- 
ence of  an  action  in  which  she  finally  obtained 
decree,  held  not  to  be  invalid,  because  at  the 
date  of  the  arrestment  the  company  was  in 
voluntary  liquidation  ;  and  an  averment  that 
"  by  the  combined  effect  of  sees.  87,  138,  163 
of  the  Companies  Act,  1862,  as  construed  in 
England,  no  preference  is  allowed  to  any  credi- 
tor after  voluntary  liquidation,"  held  irrele- 
vant. Opinion  by  Ld.  Kyllachy :  "  The  Scottish 
Courts,  like  the  English  and  Irish  Courts,  are 
each,  in  my  opinion,  bound  to  interpret  the 
Companies  Acts  and  other  British  Statutes 
for  themselves."  Boyal  Bank  of  Scotland  v. 
Securities  Insurance  Coy.,  1897  (0.  H.),  4  S.  L.  T. 
232. 

4.  Casus  omissus— West  Highland  Rail- 
way—Guarantee Act,  1896,  sec.  2.— The 
West  Highland  Railway  Guarantee  Act  pro- 
vided that  so  long  as  Government  guaranteed 
interest  or  dividend  on  the  undertaking, 
the  valuation  of  the  railway  should  not  be 
placed  higher  than  the  value  of  the  lands  had 
been  before  the  railway  was  made.  No  means 
of  ascertaining  the  value  were  prescribed. 
Held  incompetent  to  ascertain  the  value  by 
proof.  West  Highland  Rly.  Coy,  v.  Inverness 
C.  a,  1904,  6  F.  1052 ;  41  S.  L.  R.  795 ;  12 
S.  L.  T.  225. 

5.  Desuetude  —  Sunday  Labour  -—  Act 
1579,  c.  76.— See  Middleton  v.  Patersons,  1904 
(J.),  6  F.  27  ;  41  S.  L.  R.  256 ;  11  S.  L.  T.  610. 

6.  Generalia  specialibus  non  derogant. — 
Held  that  the  general  provision  of  a  public 
Act  displaced  the  provision  of  an  earlier  private 
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Act  dealing  with  the  same  suhject-matter. 
Lang  ▼.  Munro,  1892  (J.),  19  B.  53  ;  29  S.  L.  K 
612. 

7.  General  Words  — Ejusdem  generis.— 
Where  a  statutory  enumeration  of  things  inter- 
dicted as  offensive  and  injurious  to  the  health 
of  neighbours  was  followed  by  an  injunc- 
tion against  "  any  matter  or  thing  whatever 
injurious  to  health  or  offensive  to "  such 
neighbours,  held  that  "  any  matter  or  thing 
whatever  "  included  only  such  things  as  were 
ejtudem  generis,  as  those  enumerated  by  the 
statute.  JValker  v.  Lamb,  1892  (J.),  19  B. 
60;  29  S.  L.  R.  481.  Murray  v.  Keith,  1894, 
22  R.  (J.)  16 ;  32  S.  L.  R.  70 ;  2  S.  L.  T. 
328. 

8.  Local  and  Private  Acts. — Observations 
by  Lord  President  on  the  construction  of 
private  Acts.  Bruce  v.  IHiyU,  1900,  2  F.  823 ; 
37  S.  L.  R.  614 ;  7  S.  L.  T.  436. 

9.  Local  Acts,  Efficacy  and  Operation  of. 
— A  local  Act  of  Parliament  must  be  judicially 
noticed  and  have  as  full  operation  as  a  public 
statute ;  and  where  it  authorises  a  toll,  the 
accommodation  in  respect  of  which  the  toll  is 
exacted  must  be  supplied.  Aifon  v.  Stephen, 
1876,  1  App.  Oa.  466;  3  R.  (H.  L.),  4;  13 
S.  L.  R  734. 


10.  Private  Act— Constmction— j 
tion  of  Assets. — Held  that,  on  a  sound  con- 
struction of  their  incorporating  Act  (46  &  46 
Vict.  c.  162),  the  Assets  Oompany  had  a  title 
to  sue  an  action  for  the  reduction  of  a  com- 
promise effected  between  a  shareholder  and 
the  liquidators  of  the  Oity  of  Glasgow  Bank, 
and  for  damages.  Assets  Coy.  Ltd,  v.  Shirre^s 
Trs.,  1897,  24  R.  418;  34  S.  L.  R  353;  4 
S.  L.  T.  224. 

11.  Constmction— Tramway  Charges  — 
Bnses  for  Tramways — Agreements  as  to 
Charges  —  Edinbnrgh  Street  Tramways 
Acts,  1871,  sec.  44;  and  1874,  sec.  4.— A 
tramway  oompany  scheduled  to  their  Act  of 
Parliament  distinct  agreements  with  muni- 
cipal authorities  not  to  charge  tramway  pas- 
sengers more  than  a  fixed  fare.  Having 
afterwards  got  legislative  authority  to  sub- 
stitute omnibuses  for  tramways  on  certain 
routes  and  charge  a  higher  fare  on  those 
routes,  field  that  the  oompany  had  no  power 
to  increase  the  fares  on  the  tramway  routes. 
Edinburgh  Tramways  Coy.  v.  Torbain,  1877,  3 
App.  Oa.  68 ;  4  R.  (H.  L.)  87;  14  S.  L.  R 
729. 


12.  Proviso— Effect  oil— See  Stevenson  v. 
Hunter,  1903,  6  F.  761 ;  40  S.  L.  R.  634 ;  10 
S.  L.  T.  754. 

13.  Repeal  —  Repeal  by  Implication  — 
Adulteration  Acts,  1860  and  1872.— JSeU 
that  the  latter  of  these  two  adulteration  Acts 
did  not  rep)eal  the  former  by  implication. 
Bain  v.  Mackay,  1875,  2  R  (J.)  32 ;  12  a  L.  R 
490. 


14.  Repealing  Act— Effect  of— Interpre- 
tation Act,  1889,  sec.  38.— The  Building 
Societies  Act  of  1836  was  repealed  by  an  Act 
of  the  same  title  in  1894.  A  company  was 
validly  formed  under  the  Act  of  1836,  but 
would  have  been  illegal  under  the  1894  Act. 
Held,  in  a  petition  for  its  winding  up,  that  the 
repeal  of  the  1836  Act  did  not  make  it  an 
illegal  association.  Smith's  Trs.  v.  Irvine,  <fcc.. 
Property  Inveslnunt  and  Building  Sof^iety,  1903, 
6  P.  99  ;  41  S.  L.  R  66 ;  11  S.  L.  T.  395. 

15.  Reservation. — A  clause  in  a  statute 
generally  reserving  to  certain  parties  all  their 
rights,  held  not  to  have  the  effect  of  annulling 
the  enacting  clauses  of  the  Act.  Macgregor 
V.  N.  B.  KLy.  Coy.,  1893,  20  R.  300  ;  30  S.  L.  R. 
404. 

16.  Retrospective  Effect.— See  Gardner  v. 
Lucas,  lb78  (H.  L.),  5  R  105 ;  15  8.  L.  R.  740. 
Farquharson  v.   Wliyte,  1886   (J.),  13  R.  29; 

23  S.  L.  R  360. 

17.  Retrospective  or  Prospect! ve—Volmi' 
teer  Act,  1863. — The  rules  of  a  volunteer 
corps  made  in  March  1885,  in  terms  of  the 
above  Act,  provided  that  the  honorary  colonel's 
subscription  should  be  a  certain  sum,  and 
that  all  subscriptions  should  fall  due  on  31st 
October  in  each  year  for  the  twelve  months 
preceding,  and  that  a  member  should  be  liable 
for  a  subscription  provided  he  had  been  a 
member  for  one  month  in  any  year.  Held 
that  the  rule,  though  dated  in  March  1885, 
made  the  honorary  colonel  liable  for  a  sub- 
scription for  the  year  ending  31st  October 
1886.    Morrison  v.  Neilson,  1887,  14  R  462; 

24  S.  L.  R.  318. 

18.  Rubric. — The  marginal  rubric  is  no 
part  of  a  statute,  although  it  may  be  referred 
to  in  questions  of  construction.  Farquharson 
V.  Whyte,  1886  (J.),  13  R.  29  ;  13  S.  L.  R  360. 

19.  Saving  Glauses— Provisions  of  Earlier 
Act— Town  Councils  (Scotland)  Act,  1900^ 
sec.  117 — Aberdeen  Corporation  Act,  1891. 
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^Aberdeen  Magistrates,  Petitioners,  1901,  4  F. 
6;  39  S.  L.  R.  6;  9  S.  L.  T.  210. 

20.  Schedule  —  Interpretation.  —  Where 
there  is  a  oonfict  between  the  words  of  a 
schedule  and  the  enacting  clause  the  sense  of 
the  latter  prevails.  Jacobs  v.  Hart,  1900  (J.), 
2  F.  33 ;  37  S.  L.  R.  648;  7  S.  L.  T.  426. 


21.  Series  of  Statutes  read  together. 
Xd.  McLaren's  opinion  in  Lord  Advocate  v. 
Spro^s  Trs.,  1901,  3  F.  440;  38  S.  L.  R  318 ; 
S  S.  L.  T.  403. 

22.  Usage. — Observations  on  the  effect  of 
usage  on  the  construction  of  statutes.  Clyde 
Navigation  Trs.  v.  Laird  db  Son,  1883,  8  A.  0. 
€58 ;  10  R.  (H.  L.)  77  ;  20  S.  L.  R.  869. 


SUOOESSION 

See  Faculties  and  Powers,  Heir  and  Executor, 
Liferent  and  Fee,  Trust,  Vesting,  and  Writ, 

Abatbmbnt,  229-233. 

AccRESCiKO  Shares,  14-16,  227. 

aoobetiok,  1-16,  217,  221. 

Accumulation,  17-84,  45,  278,  342. 

Ademption,  35-40,  238. 

Advances,  246,  247. 

Annuity,  310,  819,  406. 

'*  Assignees,"  86-91,  326. 

*'  Belongings,"  249. 

Burdens,  128,  235,  237,  271. 

Casus  Improvisus,  11,  26,  327,  328. 

-"Children,"  60,  61,  92, 173-186. 

Children,  Ascertainment  of,  173-178. 

Class,  7-10, 173-178, 193-195,  201,  202. 

Codicil,  6,  146,  152,  169,  161,  162,  329, 
377-384. 

Collation,  41-45. 

Conditio  si  Institutus,  &c.,  14,  15,  46- 
70. 

Conditio  si  Testator,  Ac,  174,  391-406. 

Condition  :— 

Alienation,  as  to,  189,  298,  308,  309, 
32a 

Contra  Bonos  Mores,  134. 

Marriage,  as  to,  132, 183. 

Potestative,  135, 136. 

Rbugion,  as  to,  137. 

Residence,  as  to,  134-136. 
Conditional  or  Pure?  130, 131, 137,  377. 
Conditional  Institute,  62,  239-242,  323, 
876. 


Conditional  Institution  or  Substitu- 
tion, 74-84,  87-91,  137. 

confusio,  271. 

Conjugal  Rights  Act  (1861),  sec.  16,  872. 

"  Conjunct  Fee  and  Liferent,"  18. 

"  Conjunct  Liferent,"  330. 

Consideration,  233,  367,  361. 

Consolidation  Act  (31  &  32  Vict.  c.  101, 
SECS.  19,  20),  252-.255,  257,  351. 

Construction,  323-352. 

Contingency,  131, 140. 

Conveyancing  Act  (37  &  38  Vict.  c.  94, 
SEC.  46),  351. 

"  Cousins,  Second,"  187. 

Cumulative   or   Substitutionary,   61, 
143-153. 

Deathbed,  71-73. 

Debitor  non  pr^sumitur  donarb,  147, 
164. 

Debts,  Liability  fob,  236. 

Delivery,  328. 

Deposit  Receipt,  322,  408,  409,  410 ;  see 
Donation. 

Destination,  13,  69,  67.  74-111,  333,  407, 
408,  410. 

Direction  to   Retain   Subject  after 

Vesting,  283-291,  295,  302-304. 
Direction  to  Settle,  305. 
Direction  to  Purchase  Annuity,  141. 
Direction  to  Purchase  Lands,  142. 
Divorce,  334. 
Double  Bequest,  362. 
Ejusdem  Generis,  390. 
Election,  112.    See  Voce, 
"  Entitled  to  Succeed  to,"  206,  326. 
Enumerated  Class,  179, 180. 
Equitable  Compensation,  112. 
"  Estate  left  by,"  250. 

Evacuation  of  Destination,  74,  95-111, 
266,  368. 

Evidence,  110,  164,  336,  402. 

**  Executors    and     Representatives," 
191. 

Falsa  Dbmonstratio,  163-172, 179, 180. 

"  Family,"  61,  188,  189. 

Foreign  Legal  Terms,  361. 

Forfeiture,  113-117, 127. 

''Free  from  Burdens  and  Deductions," 
167. 

"  Free  from  Duties,"  168-162. 

*'Frbe  Residue,"  251. 

"  Furniture,"  281. 

"Heirs,"  85-91,  94, 191-195,  228. 

Heirs,  Ascertainment  of,  123,  124,  193- 

195. 
*'  Heirs  Female,"  338. 
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•*  Hbib-at-Law,"  190. 

Hebitaob,  Tbbmb  habilb  to  Covyjsy, 

25^266. 
I.O.U.,  409. 

Illeoitimacy,  69,  182-185. 
Implication,  15, 122,  272,  378,  382. 
impossiblb  evbnt,  131,  140. 

"INTEBB8T,"262. 

INTBBBST,  118-122;  see  Voce. 
Intestacy,  4,  21,  27-29,  123-129. 
Intestate  Moveable  Sdcgession  Act, 

1855  (18  k  19  YlOT.  C.  23,  BEOS.  1  &  2),  42, 

43,  205. 

"  Investment,"  263. 

"  Issue,"  196-200,  341. 

"  Joint  Estate,"  342. 

Jus  Mabiti,  Exclusion  of,  319,  335. 

Law  Govebnino  Will,  339,  351. 

Law-Aoent,  Will  in  Favoub  op,  353. 

Legacy,   Object   op,    163-165.   173-228, 
327. 

Legacy,  Subject  op,  166-168,  248-282. 

Legatee  Dead  at  Date  op  Will,  60,  61. 

Leoitim,  129. 

Lbtteb,  324,  389. 

LiPEBENT  OB  Annuity    340. 

*'  Means,"  264,  265. 

•'  Money,"  267-270. 

*«  Moveable  and  Pebsonal  Estate,  266. 

Mutual  Will,  342,  343,  358-375. 

"Nephews  and  Nieces,"  227. 

**  Next-OP-Kin,"  201-205,  225. 

Obligation  to  make  Will,  344. 

Obligation  to  Maintain,  278,  343. 

"  Occupied,"  275. 

Oveb-Payment,  320. 

Option  to  Pubchase,  345,  346. 

"  Payment,"  347. 

Feb  Capita  ob  Feb  Stibpes,  43,  52,  188, 
220-228. 

Pbecatoby  Gift.    See  Trwt 

Pbefebence  among  Legatees,  229-234. 

Pbotected  Succession,  306. 

Pbovision  ob  Legacy  ?  86-91. 

Reduction,  70-73,  321,  353-356. 

•'  Relations,"  207-210. 

"  Rents,"  272-274. 

Repetition,  320. 

Repugnancy,  28^309. 

**  Repbesentatives,"  191,  212. 

'*  Residentebs,"  213. 

Residue,  119-121,  278,  310-322,  390. 

Restbict,  Poweb  to,  294,  296,  297,  300, 
301. 

RevoCABILITY,  357,  369-376. 


Revocation   of    Lbgaoy,   146,   238-246,, 

337,  377. 
Revocation  of  Will,  74,  377-406,  409. 
Satisfaction,  246,  247. 
"  Sebvants,"  214,  215. 
"  Shabb,"  117. 
"Six  Months."  348. 
"  Sons,"  216. 
Specialia  genebalibus  debogant,  276* 

277. 
Specific  ob  Demonstbative  Legacy,  36^ 

3ft,  39,  230,  232,  234-236. 
Specific  Sum  ob  Investment  T  279. 
"  Succeeding  to,"  93. 
•*SuBvrvoBS,"349. 
Technical  Wobds,  350,  351. 

Testament ABY   Wbiting,   324,   406-410; 
Bee  IVriL 

Thellusson  Act,  17-34,  45. 
Title  to  Sue,  72,  321,  355,  356,  401. 
Tbustebs,  Gift  to,  217,  218. 
Woeds,  Altebation  of,  166. 
Uncebtainty,  274  ;  see  Trutt, 

1.  Accretdon— Named  Legatees.— Wher^ 

a  testator  bequeathed  his  whole  estate  to  his- 
father,  who  predeceased  him,  whom  failing  to 
his  whole  brothers  and  sisters  by  name— and 
two  of  the  brothers  died  before  the  testator,, 
one  leaving  issue  and  the  other  not,  held  that 
the  surviving  brothers  and  sisters  were  entitled 
to  the  whole  fund,  there  being  no  partial 
intestacy.  Blair's  Exrs.  v.  TayloTy  dx.^  1876^ 
3  B.  362 ;  13  S.  L.  B.  217. 

2.  Accretion— "Equally  divided."— In  a. 
bequest  of  certain  articles  to  be  '*  equally 
divided  "  among  persons  named  hM  that  the 
share  of  a  legatee  who  predeceased  the  testator 
fell  into  residue  and  did  not  accresce  to  the 
survivor.  Watichope,  (be.  {Brovm^t  Tr*.),  1882^ 
10  R  441 ;  20  S.  L.  R  567. 

3.  Accretion  —  Words  of  Severance  — 
Parties  Named  or  Individually  described. 
— "  When  a  legacy  is  given  to  a  plurality  of 
persons  named,  or  sufficiently  described  for 
identification,  *  equally  among  them'  or  'in 
equal  shares/  or  *  share  and  share  alike,'  or  in 
any  other  language  of  the  same  import,  ther& 
is  (in  the  absence  of  expressions  by  the  testator 
importing  a  contrary  intention)  no  room  for 
accretion  in  the  event  of  the  predecease  of  on» 
or  more  of  the  legatees,  and  this  whether  the 
gift  is  in  liferent  or  in  fee  to  the  whole  equally^ 
or  whether  the  subject  of  the  gift  be  residue  or 
a  sum  of  fixed  amount  or  corporeal  moveables.*^ 
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Paaton's  Trs.  v.  Cowicy  1886,  13  R  1191 ;  23 
8.  L.  R  830.  FoUowed  in  Stirling's  Trs,  v. 
Siirlingy  1898,  1  F.  215;  36  S.  L.  R.  194;  6 
S.  L.  T.  223.  Farquharson  v.  Kelly,  1900,  2  F. 
863;  37  S.  L.  R  574 ;  7  S.  L.  T.  442 ;  and  the 
principle  applied  in  FuUon's  Trs.  v,  FuUan, 
1880,  7  R  566;  17  S.  L.  R  380  ;  and  Craw- 
f&rtPs  Trs,  v.  Crawford,  1886,  23  S.  L.  R.  787,  as 
to  gifts  in  fee.  Followed^  as  to  gifts  in  life- 
rent, Haldom^B  Trs.  v.  Murphy,  1881,  9  R.  269; 
19  S.  L.  R  217 ;  and  Stohi^s  Trs.,  1888,  15  R. 
340 ;  25  S.  L.  R  250.  Distinguished  Meneie^ 
FadoTY.  Menxies,!  F.  128;  36S.L.R.  116;  6 
S.  L.  T.  225.  Muir's  Trs.  v.  Muir,  1889,  16  R 
954 ;  26  S.  L.  R  672. 

4.  Accretion— Intestacy.— By  his  trust- 
disposition  and  settlement  a  testator  directed 
his  trustees  to  divide  a  certain  portion  of  his 
estate  as  follows:  ''£200  to  my  late  wife's 
sister,  Margaret ;  in  the  event  of  her  pre- 
deceasing me,  the  said  sum  of  £200  to  be 
paid  to  my  sister  Jane;  the  remaining 
portions  to  be  equally  divided  between  my 
late  wife's  sisters,  Jane  and  Mary,  my  late 
wife's  brother  Robert,  and  my  late  wife's 
niece  Jeanie."  Robert  predeceased  the  tes- 
tator, and  on  the  testator's  death  his  wife's 
sisters,  Jane  and  Mary,  and  her  niece  claimed 
jure  accrescendi  the  share  which  would  have 
gone  to  the  predeceasing  brother.  Held  that 
the  predeceasing  brother's  share  did  not 
aocresce  to  the  survivors  but  passed  as  intes- 
tate succession  to  the  trustee  or  his  heirs  in 
fnobUibus.  (Torrie  v.  Munsie,  1832,  10  S.  597 
foUotoed.  Robertson  v.  McVean,  1819,  Hume 
273,  overruled.)  Paxton's  Trs.  v.  Cowie,  1886, 
13  R  1191 ;  23  S.  L.  R.  830. 

5.  Accretion  —  Codicil  —  As  Modifying 
Will — Constmction. — A  lady  by  her  will 
directed  her  trustees  to  pay  the  income  of 
her  estate  equally  between  her  three  brothers 
and  the  survivors  or  survivor.  One  of  the 
brothers  having  predeceased  her  she  added  a 
codicil  in  which  she  **  recalled  the  bequest  to 
(the  deceased),  and  ordained  her  trustees  to 
pay  over  the  share  which  would  have  fallen 
to  him  to  his  widow."  This  widow  and  two 
brothers  survived  the  testatrix.  On  the 
death  of  one  of  the  brothers,  held  that  the 
share  of  liferent  enjoyed  by  him  was  divisible 
between  the  widow  of  the  predeceasing  brother 
and  the  surviving  brother.  Burnett  v.  Bur^ 
netes  Trs.,  1894,  21  R  1040 ;  31  S.  L.  R  810; 
2  S.  L.  T.  148. 

6.  Accretion—Legacy— Ck>rporeal  Move- 
ables. — ^A  testator  directed  his  trustees  to 


deliver  the  stock,  <S^.,  upon  certain  farms  to- 
his  sons,  William  and  Robert,  upon  William 
attaining  the  age  of  thirty.  The  will  con* 
tained  a  clause  disposing  of  residue.  The 
sons  survived,  but  William  predeceased  the- 
age  of  thirty.  Held  that  the  bequest  was  not 
a  joint  gift,  but  that  Robert  took  only  one- 
half  ;  the  lapsed  half,  destined  for  William,, 
falling  into  residue.  Graham's  Trs.  v.  Qraham, 
1899,  2  F.  232 ;  37  S.  L.  R.  163  ;  7  S.  L.  T.  283. 

7.  Accretion— GHft  to  a  Glass.— Trustees 
were  directed  to  hold  residue  for  the  truster's- 
whole  children  equally  in  liferents,  and  for 
their  respective  issue  in  fee.  Held  that  the< 
share  of  a  child  who  died  without  issue  did 
not  accresce  to  the  other  children  but  fell 
into  intestacy.  Wilson's  Trs.  v.  Wilson's  Trs., 
(1894),  22  R.  62 ;  32  a  L.  R.  54. 

8.  Accretion— Gift  to  a  Glass— Inten- 
tion.— ^A  truster  directed  his  trustees  "  upon 
the  youngest  of  my  sons  now  bom  or  that 
may  be  born  to  me  reaching  the  age  of 
twenty-one  years,  to  convey  and  make  over 
to  them  equally  among  them  "  certain  herit- 
able subjects.  The  truster  had  three  sons  at 
the  date  of  his  will,  and  in  a  codicil  relating 
to  one  of  his  sons,  he  referred  incidentally  to 
the  "  one-third  share  "  of  this  heritage  which 
was  to  go  to  him.  Three  sons  survived  their 
father.  The  youngest  died  before  attaining 
the  age  of  twenty-one.  Held  that  his  shar» 
aocresced  to  his  brothers.  Roberts'  Trs.  v. 
Roberts,  1903,  5  F.  541 ;  40  S.  L.  R  387;  10 
S.  L.  T.  642. 

9.  Accretion — Gift  to  Glass.- A  testator 
provided  that  the  interest  of  the  residue  of 
his  estate  (held  by  trustees)  should  be  equally 
"  divided  among  my  unmarried  daughters  and 
in  the  event  of  their  subsequent  marriage  or 
death  the  same  residue  should  be  equally 
divided  among  the  other  surviving  members 
of  my  family.  .  .  ."  Held  that  the  interest 
due  to  an  unmarried  daughter  accresced,  on 
her  marriage,  to  the  remaining  unmarried 
ladies.  Bartholomev^s  Trs,  v.  BartholomeWy 
1904,  6  F.  322;  41  S.  L.  R  259 ;  11  S.  L.  T. 
608. 

10.  Accretion— GHft  to  named  Members 
of  Cnass  "and  the  Survivor  or  Snrvivora 
of  them." — A  testator  directed  his  trusteea 
to  hold  his  estate  for  his  three  daughters  (he 
named  them)  "  and  the  survivors  or  survivor 
of  them  equally  for  their  liferent  allenarly 
and  their  issue  in  fee";  with  a  declaration 
that  the  issue  of  a  predeceasing  child  should 
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take  their  parent's  share.  The  daughters 
survived  the  testator ;  and  one  of  them 
died  childless.  Held  that  her  share  did  not 
■aocresoe  to  the  others  but  fell  into  intestacy. 
Hunter's  Trs,  v.  Dunn,  1904,  6  F.  318  ;  41 
fi.  L.  R.  251 ;  11  S.  L.  T.  647. 

11.  Accretion — CasoB  iminroviBiiB— Oon- 
straction. — A  testator  directed  his  trustees 
to  hold  his  estate  in  liferent,  one-third  each, 
for  A.,  B.,  C,  the  fee  to  their  children,  with 
durvivorship,  as  among  the  children  of  each 
family,  and  a  destination  over  to  their  issue. 
In  the  event  of  any  family  failing  to  take,  it 
was  provided  that  their  share  should  fall  into 
residue.  One  of  the  liferenters  died  childless. 
On  a  construction  of  the  will  ft  eld  that  the 
share  of  the  childless  liferenter  accresced  to 
the  shares  of  the  families  of  the  others.  Fields 
Trs.  V.  Elphinstme,  1901  (0.  H.),  38  S.  L.  R. 
^64 ;  8  S.  L.  T.  310. 

12.  Accretion— Shares  "not  paid  over" 
^Liferent  to  OMldren  ''Equally  between 
them  Sliare  and  Share  alike."— A  testator 
•directed  his  trustees  to  pay  the  liferent  of 
his  estate  to  his  three  children,  whom  he 
named,  "equally  between  them  share  and 
«hare  alike."  This,  of  course,  excluded  accre- 
tion on  the  death  of  a  liferenter.  But  he 
went  on  to  provide  that  on  the  death  of  any 
of  his  children  childless  his  provision  "  in  so 
far  as  not  paid  over  '*  should  accresce  to  the 
survivors.  Held  [that  this  clause  could  have 
reference  only  to  unpaid  arrears  of  his  life- 
rent (P)],  and  that  the  interest  in  which  he 
had  been  liferented  did  not  accresce  to  the 
surviving  children.  Reid^s  Trs,  v.  lieidj  1903 
<0.  H.),  11  S.  L.  T.  139. 

13.  Accretion— Destination— "  Conjunct 
Fee  and  Liferent." — A  lady  took  a  destina- 
tion of  heritage  to  herself  in  liferent  (but 
reserving  the  rights  of  a  fiar)  and  to  her 
three  daughters  "in  conjunct  fee  and  life- 
rent," whom  failing  to  her  sons.  One  of  the 
•daughters  having  predeceased  her  mother, — 
held  that  her  share  of  the  fee  did  not  accresce 
to  her  two  surviving  sisters,  but  passed  to  the 
conditional  institutes,  the  sons.  Johnston, 
Petitioner,  1899,  1  F.  720 ;  36  S.  L.  R.  529. 

14.  Accrescing  Shares— Issue  of  Prede- 
eeasing  OhUd— Conditio  si  sine  Liberis.— A 
child  who  is  called  either  expressly  or  under  the 
implied  conditions*  sine  libei'is  to  take  a  parent's 
share  is  entitled  only  to  the  parent's  original 
share,  and  not  to  participate  in  a  lapsed  or 
Aocnied  share ;  unless  the  testator  have  clearly 


expressed  the  contrary.  M^Nish  v.  D<mald^t 
Trs.,  1879,  7  R.  96  ;  17  S.  L.  R.  25.  Henderson 
V.  Henderson,  1890, 17  R  293 ;  27  S.  L.  R.  247. 
Ctmming's  Trs.  v.  TFhiUf  1893,  20  R.  454 ;  30 
S.  L.  R.  459.  Whites  Trs.  v.  ChrystoTs  Trs., 
1893,  20  R.  460  ;  30  S.  L.  R.  463.  SltWs  Trt. 
V.  HoU  (1899),  36  S.  L.  R.  390.  Baaier's  Trs.  v. 
BdL,  1900  (0.  H.),  8  S.  L.  T.  176.  OrickUm's 
Trs.  V.  BeU,  1900  (0.  H.),  8  S.  L.  T.  177.  Bouh- 
man  v.  Rteliter,  1900,  2  F.  624;  37  S.  L.  R 
424;  7  S.  L.  T.  382.  Farqttharson  v.  Kelly, 
1900,  2  F.  863;  37  S.  L.  R  574;  7  S.  L.  T. 
442.  But  issue  were  allowed  to  participate  in 
accrescing  shares  because  of  the  terms  of  the 
will  in  Mcculloch's  Trs.  v.  M'CuUoch,  1892,  19 
R.  777 ;  29  S.  L.  R  646. 

15.  Accretion— Implied  Conditional  In- 
stitation  of  Children  — Conditio  si  sine 
liberis  —  Destination -oyer  —  Accrescing 
Shares. — A  truster  directed  his  trustees  to 
paythe  liferent  of  his  estate  to  his  daughter  and 
the  fee  to  her  children  or  the  survivors,  vest- 
ing being  postponed  by  a  special  clause  till  the 
date  of  payment ;  "  and  further,  in  the  event 
of  any  of  my  grandchildren  predeceasing  me, 
leaving  issue,"  such  issue  to  succeed  to  the 
share  their  parent  would  have  taken  if  alive. 
"  And  further,  in  the  event  of  all  my  grand- 
children predeceasing  the  term  of  payment 
without  leaving  issue,''  then  the  estate  to  go  to 
certain  nephews  and  nieces.  The  liferentrix 
was  survived  by  two  children,  one  of  whom, 
Mrs.  Neville,  predeceased  the  term  of  payment, 
leaving  issue.  In  a  question  between  Mrs. 
Neville's  children  and  the  other  daughter  of 
the  liferentrix,  held  that  the  clause  *'in  the 
event  of  all  my  gi-andchildren,"  &c.,  implied 
a  conditional  institution  of  grandchildren  to 
their  parent's  share,  and  that  Mrs.  NeviUe's 
children  were  entitled  to  one-half  the  trust- 
estate.  Observations  on  the  conditio  si  sine 
liberis  and  the  share  a  child  can  take  by  virtue 
of  the  rule.  Neville  v.  Shepherd,  1895,  23  R. 
351 ;  33  S.  L.  R  248 ;  3  S.  L.  T.  226. 

16.  Accretion— Whether  Accrescing  Share 
falling  to  Daughters  Limited  to  Liferent 
or  Free  of  Restriction. — A  truster  directed 
his  trustees  to  realise  his  whole  estate^  and 
*'  divide  "  it  amongst  his  children,  the  daugh- 
ters' shares  being  limited  to  a  liferent  with 
a  gift  of  fee  to  their  children.  With  refer- 
ence to  the  daughters'  shares  it  was  further 
provided — '*  If  no  children,  then  in  that 
case  her  share  shall  revert  and  be  divided, 
share  and  share  alike,  among  my  other 
children."  A  daughter  having  died  un- 
married, held  that  the  share  liferented  by 
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her  was  to  be  conveyed  absolutely  to  her 
brothers  and  sisters  without  any  restriction 
of  the  latter  to  a  liferent  as  in  the  case  of  the 
shares  falling  to  them  directly.  Campbell's 
Factor  v.  CampheU,  1882  (0.  H.),  19  S.  L.  R. 
679. 

17.  Accumulations— Thellusson  Act  (39 
&  40  Geo.  in.  c.  98)— Period  ftom  which 
Aocumnlation  begins. — The  Thellusson  Act 
forbids  accumulation  at  a  date  beyond  twenty- 
one  years  from  the  testator's  death  although 
accumulation  did  not  begin  until  some  time 
after  the  death.  CampheWs  Trs.  v.  Campbellj 
1891,  18  R.  992 ;  28  S.  L.  R.  771. 

18.  AccmnnlationB  —  Thellusson  Act  — 
Accumulations  under  Direction  to  Entail 
—Heir  of  Entail  or  Kezt-of-Ein.— A  truster 
directed  his  trustees  to  expend  the  residue  of 
his  estate  in  purchasing  land,  to  entail  the 
land  so  purchased,  and  to  apply  the  surplus 
interest  of  the  residue  (after  meeting  certain 
purposes)  in  increasing  the  funds  for  the 
purchase.  The  trustees  purchased  no  land 
till  thirty-four  years  after  the  truster's  death. 
Held  that  the  Thellusson  Act  applied  to  such 
of  the  aocumulations  as  had  been  made  after 
twenty-one  years  from  the  truster's  death,  and 
that  the  party  who  would  have  been  in  pos- 
session under  the  entail  (had  the  purchase 
been  made)  was  entitled  to  them,  and  not  the 
truster's  next-of-kin.  Mackenssie  v.  Mackenzufs 
Tn^  1877,  4  R.  962  ;  14  S.  L.  R.  696. 

19.  Accumulations  —  Thellusson  Act  — 
Acceleration  of  Period  at  which  an  Estate 
to  be  Entailed  —  Bents  of  Heritage.  — 
Trustees  were  directed  to  accumulate  trust 
income  until  the  occurrence  of  an  uncertain 
event,  and  then  to  buy  an  estate  and  entail  it 
in  favour  of  a  series  of  heirs.  The  Thellusson 
Act  put  a  stop  to  the  accumulation.  Held 
that  it  did  not  accelerate  the  period  at  which 
the  entail  fell  to  be  executed  ;  and  that,  until 
such  period  had  arrived,  as  explained  by  the 
testator,  the  rents  went  to  his  heir-at-law. 
CampbeWs  Tn.  v.  Campbell,  1891,  18  B.  992; 
28  S.  L.  B.  771. 

20.  Accumulations  —  Thellusson  Act  — 
Intestacy?— A  lady  dedicated  a  fund  to 
charitable  purposes,  but  directed  her  trustees 
to  pay  only  three-fourths  of  the  income  to  the 
charities^  accumulating  the  balance  for  ever 
in  order  to  increase  the  fund.  Held  that, 
on  the  termination  of  accumulation  by  the 
operation  of  the  Thellusson  Act  the  one-fourth 
income  set  free  did  not  fall  into  intestacy  but 


passed  to  the  charities.      MaxweWs  Trs,  v. 
Maonoell,  1877,  6  B.  248 ;  15  S.  L.  B.  165. 

21.  Accumulations  —  Thellusson  Act  — 
Intestacy.  —  Testator's  heir-at-law  held 
entitled  to  illegal  accumulations  of  the  renta 
of  heritage.  Smyth's  Trs,  v.  Kinhch,  1880,  7 
B.  1176;  17S.L.R783. 

22.  Accumulations  —  Thellusson  Act  — 
Pasrment  of  Debt. — Trustees,  in  terms  of 
their  trust,  accumulated  surplus  income  for 
twenty-one  years.  On  the  expiry  of  that 
period  they  were  in  debt,  incurred  through 
the  purchase  of  heritage.  Held  that  they 
were  not  entitled  to  pay  off  that  debt  out  of 
surplus  income  accruing  after  the  twenty-one 
years,  as  that  would  be  a  form  of ;accumulation. 
Smyth's  Trs.  v.  Kinloch,  1880,  7  R.  1176;  17 
S.  li.  B.  783. 

23.  Accumulations  —  Thellusson  Act  — 
Policies  of  Insurance. — ^A  testatrix  directed 
her  trustees  during  A.'s  life  to  accumulate 
the  income  of  her  estate  and  authorised  them 
to  effect  policies  of  insurance  on  A.'s  life.  On 
A.'s  death  the  capital  was  to  be  made  over  to* 
his  daughters,  vesting  being  suspended  till 
that  event.  The  trustees  effected  policies. 
A.  survived  the  testatrix  for  over  twenty-one 
years.  Held  (1)  that  the  interest  accruing 
beyond  that  period  fell  to  the  testatrix's 
next-of-kin ;  but  (2)  that  the  payment  of  the 
premiums  on  the  policies,  not  being  accumu* 
lations  but  periodical  payments  of  contract 
debts,  were  not  struck  at  by  the  statute. 
Cathcares  Trs.  v.  Heneag^s  Trs.,  1883,  10  B. 
1205 ;  20  S.  L.  B.  798. 

24.  Accumulations  —  Thellusson  Act  — 
Acceleration  of  Period  of  Pasrment.— Where 
payment  of  a  fund  held  by  trustees  was  post- 
poned with  the  sole  object  of  accumulation^ 
and  further  accumulation  was  struck  at  by  the 
Thellusson  Act,  held  that  the  trustees  must 
denude.  Colquhoun  v.  Colquhoun's  Trs.,  1892,. 
19  R  946 ;  29  S.  L.  B.  797. 

25.  Accumulations  —  Thellusson  Act  — 
Intestacy — Besidue  Clause.— Trustees  were 
directed  on  the  death  of  the  truster's  widow, 
who  had  an  annuity  payable  out  of  the  estate,, 
to  apply  the  residue  to  "  such  four  schemes  of 
the  Free  Church  of  Scotland  ...  as  to  my 
trustees  shall  seem  most  expedient."  The 
widow's  annuity  did  not  absorb  the  whole 
income  of  the  trust-estate.  The  trustees 
acctunulated  it  for  twenty-one  years,  when, 
the  widow  being  still  aHve,  held  that  further 
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accumulation  was  stopped  by  the  Thellusson 
Act,  and  the  inoome  fell  into  intestacy;  the 
residue  clause  not  making  provision  for  the 
selection  of  Free  Church  schemes  until  the 
widow's  death.  Elder's  Trs.  v.  Free  Church, 
1892,  20  B.  2 ;  30  S.  L.  B.  28. 

26.  Accfunnlatioiis  —  ThellnsBon  Act  — 
OasQB  ImproviBliB. — GiUiet^  Trt.  ▼.  BaiUj  1893, 
^  S.  L.  R.  661 ;  IS.  L.  T.  40. 

27.  AcctunolationB— Implied  Direction  to 
Accnmolate  — Thellusson  Act— Besiduary 
Qift  —  Intestacy.  —  A  testator  directed  his 
trustees  to  hold  the  residue  of  his  estate  till 
the  death  of  certain  annuitants,  and  then 
•divide  it  among  nominees  who  were  to  have  no 
vested  interest  till  date  of  payment.  Held  (fol- 
lowing L(yrd  v.  Colvin,  1860, 23  D.  Ill),  (1)  that 
this  was  an  implied  direction  to  accumulate, 
.and  was  struck  at  by  the  Act ;  (2)  that  surplus 
inoome  fell  into  intestacy  and  went,  rent  of 
lieritage  to  heir-at-law,  inoome  of  moveable 
^estate  (including  accumulated  rents)  to  heirs 
in  mobilibus,  LogarOs  Trs,  v.  Logan^  189G,  23  B. 
848  ;  33  S.  L.  B.  638 ;  4  S.  L.  T.  57.  See  also 
QoUan's  Trs.  v.  Booth,  1901,  3  F.  1035;  38 
S.  L.  B.  762;  9  S.  L.  T.  121,  for  terms  of  a 
will  under  which  it  was  held  that  there  was 
.nn  implied  direction  to  accumulate  the  inter- 
•est  of  the  estate. 

28.  Accmnnlations  —  Thellusson  Act  — 
Intestate  Succession  —  Heir  or  Executor 
—  Conversion  —  Burden  of  Annuity.— A 
truster  directed  his  trustees  to  pay  an  annuity 
to  his  widow  and  accumulate  the  surplus  in- 
<;ome  till  her  death.  She  having  survived  for 
more  than  twenty-one  years  it  was  held  that 
further  accumulation  was  put  a  stop  to  by 
operation  of  the  Thellusson  Act,  and  that 
future  surplus  income  fell  into  intestacy.  At 
the  date  of  the  testator's  death  the  trust- 
•estate  consisted  of  estate  heritable  and  move- 
able. The  trustees  had  power  of  sale,  and 
did  sell  the  heritage.  Held  (1)  that  the  in- 
oome of  the  produce  of  the  heritable  estate 
^ent  to  the  testator's  heir-at-law ;  but  (2) 
that  he  took  it  subject  to  the  burden  of 
the  widow's  annuity.  MoorCe  Trs,  v.  Moon^ 
1899,  2  F.  201;  37  S.  L.  B.  140;  7  S.  L.  T. 
567, 

29.  Accumulations  —  Thellusson  Act  — 
Income  set  f^ee -— Intestacy.  —  J?«2(£  that 
income  released  by  operation  of  the  Thellusson 
Act  fell  into  intestacy.  Muir*i  Tn,  v.  Jame- 
Mon,  1903  (0.  H.),  10  S.  L.  T.  701. 


30.  Accumulations  —  Thellusson  Act  — 
Provision  for  ''Baising  Ohildren's  Portions." 
— A  truster  directed  his  trustees  to  pay  out 
of  the  trust-estate  an  annuity  to  his  widow, 
and  to  accumulate  the  surplus  income  until 
her  death,  for  the  benefit  of  his  grandchildren. 
The  terms  of  the  trust-deed  negatived  the 
idea  of  vesting  in  the  grandchildren  until  the 
date  of  payment.  The  widow  having  survived 
the  truster,  and  having  outlived  twenty-one 
years  from  his  death,  —  held  that  further 
accumulation  was  struck  at  by  the  Thellusson 
Act.  An  argument  that  the  true  object  of 
the  accumulation  was  to  ''raise  a  portion," 
for  the  grandchildren  (a  thing  which  the  Act 
permits)  being  rejected  (1)  on  the  construc- 
tion of  the  direction,  which  indicated  aggran- 
disement of  the  residue  for  the  benefit  of 
the  ultimate  beneficiaries;  (2)  because  the 
testator,  had  he  intended  to  form  a  "  portion  " 
might  naturally  have  been  expected  to  name 
the  sum  at  which  he  aimed.  Moon's  Trs.  v. 
Moon,  1899,  2  F.  201;  37  S.  L.  R  140;  7 
S.  L.  T.  267. 

31.  Accumulations  —  Thellusson  Act  — 
Provision  for  ''Baising  Portions."— I^othing 

in  the  Thellusson  Act  applies  to  a  provision 
"  for  raising  portions  for  any  child  or  children 
of  any  grantor,  settler,  or  deviser,  or  for  the 
child  or  children  of  any  person  taking  any 
interest  under  such  conveyance,  settlement^ 
or  devise."  A  father  by  his  settlement 
directed  his  trustees  to  accumulate  the  in- 
come of  his  estate  for  the  benefit  of  his  son's 
children.  By  a  subsequent  agreement  the 
son  became  entitled  to  one- half  of  the  inoome. 
Held  that  the  provision  in  favour  of  the  tes- 
tator's grandchildren  was  not  a  provision  of 
a  "  portion  "  in  the  meaning  of  section  2  of 
the  Thellusson  Act.  Muir's  Trs,  v.  Jamesony 
1903  (O.  H.),  10  S.  L.  T.  701. 

32.  Accumulations —- Thellusson  Act  — 
"Sole  Settler."  — By  trust-disposition  and 
settlement  a  father  directed  his  trustees  to 
accumulate  the  whole  income  of  his  estate 
for  the  benefit  of  his  grandchildren,  the  issue 
of  his  only  son.  The  son  disputed  this  settle- 
ment, and  it  was  finally  agreed  that  the  son 
should  have  the  income  of  one-half  of  the 
estate,  he  agreeing  as  to  the  other  half  that 
it  should  be  applied  in  accordance  with  the 
directions  of  his  father's  will.  A  question  of 
the  applicability  of  the  Thellusson  Act  to 
prevent  accumulations  having  arisen,  —  hdd 
that  the  father  was  the  **  sole  settler  "  in  the 
sense  of  the  Act.  Muir's  Trs,  v.  Jamestm,  1903 
(0.  H.),  10  S.  L.  T.  701, 
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33.  Accnmnlations— Thellnsson  Act— In- 
"testacy. — A  testator  directed  that  in  the 
event  which  happened  the  interest  of  one 
half  of  his  business  and  moneys  should  be 
accumulated  during  the  life  of  the  lif erenter 
of  the  other  half.  On  the  lif erenter's  death 
the  moneys  and  estate  were  to  be  paid  to 
the  Burgh  of  Ayr.  Held  that,  although  the 
bequest  vested  a  morie  in  the  Burgh,  yet,  as 
it  was  not  residuary,  the  interest  arising 
after  twenty-one  years  fell  to  the  truster's 
beirs  and  not  to  the  Burgh.  Burgh  of  Ayr 
V.  Shaw,  1904  (0.  H.),  12  S.  L.  T.  126. 

3i.  AccmnolatioiiB— Thellnsson  Act— 
Eqnitable  Compensation.— Efifect  of  the 
statute  in  a  question  as  to  equitable  compen- 
sation considered.  Lee^  Trs.  v.  Fingziet,  1897 
(0.  H.),  34  S.  L.  R.  613  ;  4  S.  L.  T.  227. 

35.  Ademption— Legacy.— J3>M  that  the 
Erection  in  a  will  to  purchase  an  agricultural 
estate  with  the  proceeds  of  a  Highland  estate 
belonging  to  the  testator,  was  revoked  by 
bis  subsequently  selling  the  Highland  estate 
and  immizing  the  price  with  his  other  funds. 
Congrev^s  Trs.  v.  Congreve,  1874,  1  R.  1102 ;  11 
8.  Ij.  R.  636. 

36.  Ademption— Legacy— Ohange  of  In- 
Tostment. — A  testatrix  by  her  will  made  a 
bequest  of  money  which  she  specified  as  lying 
on  deposit  receipt.  Subsequent  to  the  date 
of  the  will  she  uplifted  the  money  and  in- 
vested it  on  heritable  security.  Held  that 
the  legacy  was  specific  and  had  been  adeemed. 
Ohtervations  on  the  doctrine  of  ademption. 
Andert<m  v.  Thomson,  1877,  4  R.  1101;  14 
8.  L.  R.  654. 


37.  Ademption  —  Supexrening 
tion. — ^The  subject-matter  of  a  legacy  was 
ahares  in  a  gas  company.  Before  the  date  of 
the  will  these  shares  had  been  transferred 
into  an  annuity  by  operation  of  statute,  and 
the  testator,  subsequently  to  the  date  of  the 
will,  transferred  them  into  a  claim  by  way  of 
mortgage  against  a  corporation.  Held  that 
there  was  no  ademption,  and  the  legatee 
found  entitled  to  the  mortgage.     MitcheWs 

Trs.  V.  Fergus,  1889, 16  R.  902. 

38.  Ademption— Spedflc  or  Demonstra- 
tive —  Intention.  —  A  testator  directed  his 
trustees  to  "  transfer  to  A.  B.  two  5  per  cent. 
guaranteed  shares  of  £100  each  of  the  Glasgow 
and  South-Western  Railway  Company."  There 
were,  in  fact,  no  such  shares  in  the  country ; 
but  there  were,  and  the  testator  held,  various 


preference  shares  with  4  per  cent,  guaranteed. 
Subsequent  to  the  date  of  bis  will  the  testator 
granted  a  trust-deed  for  creditors,  but  its 
purposes  were  served  shortly  after  his  death 
and  his  estate  passed  to  his  testamentary 
trustees.  Held  (1)  that  the  legacy  was  not  a 
specific  legacy ;  (2)  that  it  was  not  adeemed 
by  the  trust  for  creditors ;  (3)  that  it  was  de- 
monstrative, and  carried  sufficient  of  the  4 
per  cent,  stock  to  equal  two  shares  of  £100  at 
5  per  cent.  Barr's  Trs.  v.  Ardrossan  Curling 
Club,  1901,  3  F.  903:  38  S.  L.  R.  668;  9 
S.  L.  T.  84 ;  8  S.  L.  T.  99. 

39.  Ademption— Legacy  —  Specific.— By 

his  will  a  husband  directed  his  trustees  to 
keep  up  a  policy  of  insurance  which  he  had 
efifected  over  the  life  of  his  wife ;  and,  on  her 
death,  to  divide  the  proceeds  among  his  chil- 
dren then  alive.  The  testator  was  predeceased 
by  his  wife,  and  (he  being  insane)  the  proceeds 
of  the  policy  were  paid  to  his  curator  bonis. 
Held  that  the  bequest  was  a  specific  legacy ; 
that  it  was  adeemed,  and  the  insurance  money 
merged  in  the  testator's  general  estate.  David' 
son's  Trs.  v.  Davidson,  1901,  4  P.  137;  39 
S.  L.  R.  106 ;  9  S.  L.  T.  253. 

40.  Ademption— Bequest  of  Heritage- 
Obligation  undertaken  by  Testator  to  Oon- 
vey  to  Purchaser  Suldects  Bequeathed. — 
A  testator  directed  his  trustees  to  convey 
heritable  subjects  to  A.  B.  After  the  date  of 
his  will  he  agreed  to  convey  the  same  subjects 
to  C.  D.,  but  died  before  the  conveyance  had 
been  executed.  His  trustees  completed  the 
transaction.  Held  that  A.  B.  was  entitled  to 
the  price  of  the  subjects,  on  the  ground  that 
they  were  vested  in  the  testator  at  the  date 
of  his  death,  and  passed  by  his  will  to  A.  B., 
but  subject  to  the  burden  on  him  to  convey 
them  to  C.  D.  PoUoVs  Trs.  v.  Andersorh,  1902, 
4  F.  455 ;  39  S.  L.  R.  324 ;  9'  S.  L.  T.  393. 


41.  Collation— Entail— Bequest  to 
alioquin  successurus. — An  heir  of  entail  in 
possession  made  certain  bequests  to  his  eldest 
son  (who  was  then  heir-apparent)  and  to  "  his 
heirs,  executors,  and  successors."  The  son 
having  predeceased  his  father,  his  eldest  son 
succeeded  to  the  estate  as  heir  of  entail  on 
the  death  of  his  grandfather.  Held  that  he 
was  entitled  to  a  share  of  the  bequests  made 
Mj  his  grandfather  without  collating  his  life 
interest  in  the  entailed  estate.  Sinclair's  Trs. 
V.  Sinclair,  dx.,  1881, 8  R.  749 ;  18  S.  L.  R.  539. 

42.  OoUation— Intestate  Moveable  Suc- 
cession (Scotland)  Act^  1866,  socs.  1,  2.-* 
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An  intestate,  leaving  heritable  and  moveable 
estate,  was  predeceased  by  an  uncle  who, 
had  he  survived,  would  have  been  his  heir. 
Hdd  that  the  uncle's  only  child  was  entitled 
to  collate  the  heritage  and  claim  a  share  of 
the  moveable  estate.  Jamieton  v.  Walker, 
1896,  23  R.  547 ;  33  S.  L.  B.  397 ;  3  S.  L.  T. 
292. 

43.  Collation— Intestate  Moveable  Suc- 
cession Act,  1855,  sec.  2 — Gonsangninean. — 
When  an  heir  to  heritage  (here  a  grandson  of 
the  deceased)  collates  in  terms  of  the  Intes- 
tate Moveable  Succession  Act,  1855,  sec.  2,  he 
must  divide  the  surplus  which  he  receives 
from  the  executry  estate,  over  and  above  the 
value  of  the  heritage,  among  his  brothers  and 
sisters,  including  sisters-consanguinean,  and 
the  children  of  a  predeceasing  brother  fer 
stirpes.  Innes  v.  CoghUi,  1897,  25  R.  23 ;  35 
a  L.  K  21  ;  5  S.  L.  T.  139. 

4/L  Collation  —  Legitim.  —  "  The  plea  of 
collation  inter  liberosy  in  answer  to  a  claim  for 
legitim,  can  only  be  maintained  by  a  party 
entitled  to  share  in  the  legitim,  and  not  by 
trustees  representing  the  interest  of  the  resi- 
duary legatee."  Collins  v.  Collin^  I'rs,,  1898 
(0.  H.),  35  S.  L.  R.  641 ;  5  S.  L.  T.  256. 

45.  Collation— Thellosson  Act  (39  &  40 
Geo.  m.  c.  98). — An  heir-at-law  who  was  also 
next-of-kin  held  entitled  to  a  share  of  income 
of  moveable  estate  without  collating  the  rents 
of  heritage  which  he  received  by  virtue  of  the 
operation  of  the  Thellusson  Act.  Logan*s  Trs, 
V.  Logan,  1896,  23  R.  848 ;  33  S.  L.  R.  638 ; 
4  S.  L.  T.  57.  Held  contra  in  Moon*s  Trs. 
V.  Moon,  1899,  2  F.  201 ;  37  S.  L.  R.  140 ;  7 
S.  L.  T.  257. 

46.  Conditio  si  institatus  sine  liberis— 
—Provision  to  Daughters  and  Survivors 
of  them. — A  truster  having  left  the  liferent 
of  certain  property  in  the  first  place  to  his 
daughters  and  the  survivors  of  them,  share 
and  share  alike,  and  there  being  no  evidence 
of  any  intention  that  these  directions  should 
be  departed  from  in  favour  of  the  children  of 
a  predeceasing  daughter, — held  that  the  rents 
fell  to  be  divided  equally  among  the  truster's 
surviving  daughters,  and  a  claim  put  in  for 
his  grandchildren  through  a  deceased  daughter 
repelled.  The  Caledonian  Banking  Coy.  v.  Fraser, 
1874,  11  S.  L.  R.  345. 

47.  Conditio  si  institntns  sine  liberis— 
Children  of  Brothers  uterine.  —  Special 
terms  of  a  testament  held  to  import  the  con- 


ditio in  favour  of  the  children  of  brothera 
uterine.  Nicol  v.  NieoVs  Exr.,  dx.,  1876,  3  R. 
374. 

48.  Conditio  si  sine  liberis  decesserit — 
Bequest  to   Brothers   and  Sisters. — The 

conditio  held  not  to  apply  to  a  provision  to  the 
testator's  whole  brothers  and  sisters  nominor- 
tim.  Blair's  Exrs.,  <kc.  v.  Taylor,  dx.,  1876, 3  R. 
362 ;  13  S.  L.  R.  217. 

49.  Conditio  si  sine  liberis— Ghrand-aunt 
and  Grand-nephew— Delectus  personamm. 

— A  lady  bequeathed  her  whole  estate  to 
certain  persons  who  failed,  and  to  a  nephew, 
whom  failing  his  two  children  nominatiTOf, 
''and  to  the  survivor  of  them,  and  failing 
both,  to  my  own  nearest  heirs  and  assignees 
whomsoever.''  The  nephew  and  his  two  chil* 
dren  predeceased  her,  but  the  children  left 
issue.  Held  that  the  conditio  did  not  apply^ 
and  the  estate  fell  to  the  nearest  heirs. 
Gillespie  v.  Mercer,  d-c,  1876,  3  R  561 ;  13 
S.  L.  R.  360. 

50.  Conditio  si  institutus  sine  liberis— 
Nephews  and  Nieces— Children  who  majr 
be  Alive. — Held  that  the  conditio  applied  in 
a  case  where  the  testator  was  uncle  to  the 
legatees,  described  as  the  lawful  children  of 
my  sisters  who  may  be  alive  at  the  period  of 
distribution.  GaiMs  Trs.  v.  Duncan,  tfcc,  1877, 
4  R.  691 ;  14  S.  L.  R  446. 

51.  Conditio  si  institutus  sine  liberis 
decesserit — Named  Legatees  —  Substitu- 
tionary or  Cumulative  Legacies.— A  truster 
having  in  his  settlement  left  a  legacy  of  £100 
to  each  of  four  named  nephews  and  nieces,  by 
a  codicil  left  to  the  family  of  the  first  named, 
who  had  meantime  died,  £1200  ;  to  the  second 
named,  who  survived  the  date  of  the  codicil, 
but  died  before  the  truster,  £500 ;  to  the 
third  named,  who  also  predeceased  the  truster 
after  the  date  of  the  codicil,  £500  in  liferent 
allenarly  and  to  her  children  in  fee ;  and  to 
the  family  of  the  fourth  named,  who  died 
between  the  date  of  the  settlement  and 
codicil,  £500  equally  among  them.  Held  thai 
the  conditio  applied  to  all  four  legacies^  which 
were  all  in  addition  to  those  in  the  settle- 
ment. Bryc^s  Trustee,  1878,  5  R  722;  15 
S.  L.  R.  412. 

52.  Conditio  si  institutus  sine  liberis — 
Nephews  and  Nieces— Will— Construction 
—Division  per  capita  or  per  stirpes.— A 
testatrix  left  her  whole  estate  heritable  and 
moveable  to  trustees  with  directions  to  divide 
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it  equally  between  the  children  of  her  late 
brother  A.  and  the  children  of  her  late  sister 
B.  She  left  nothing  to  the  children  of  an- 
other brother  C,  also  deceased.  Held  (!)  that 
the  division  fell  to  be  made  per  capita  and  not 
per  dirpes;  and  (2)  that,  although  the  children 
of  C.  were  omitted,  the  testatrix  must  be  re- 
garded as  having  placed  herself  in  loco  parentis 
to  the  children  of  A.  and  B.,  and  that  there- 
fore the  conditio  si  sine  liberis  applied.  Bogies 
Trs,  y.  Christiey  dx.,  1882,  9  B.  453 ;  19  S.  L.  K 
363. 

53.  Conditio  si  sine  liberis— Oreat-great- 
grandcllildren. — Held  that  the  conditio  si  sine 
liberis  applied  to  great-great-grandchildren. 
Opinion  (per  Ld.  Shand)  that  ^*  the  conditio  si 
sine  liberis  applies  in  the  direct  line,  however 
remote  the  descent  may  be."  Grant,  dic,  v. 
Brooksy  dx.,  1882,  10  R.  92  ;  20  S.  L.  R.  69. 

54.  Conditio  si  sine  liberis  —  Children 
Nominatim. — Held  that  the  conditio  si  sine 
liberis  did  not  apply  to  a  bequest  to  children 
nominatim,  Wauehope,  dx.  {Brown*  s  Trs,),  1882, 
10  R  441 ;  20  S.  L.  R  557.  But  see  Craw- 
fcrd^s  Trs,  v.  Crawford,  1886,  23  S.  L.  R.  787. 

55.  Conditio  si  sine  liberis  decesserit— 
Corporeal  Moyeables.— The  conditio  si  sine 
liberis  decesserit  is  not  applicable  to  a  bequest 
of  corporeal  moveables.  M' Alpine,  dsc,  1883, 
10  R.  837 ;  20  S.  L.  R.  551. 

56.  Conditio  si  institutos  sine  liberis— 
Clause  of  Surviyorship.- A  testator  by  the 
residuary  clause  of  his  settlement  directed 
that  a  share  of  his  estate  should  be  lif  erented 
by  a  daughter — the  fee  going  to  her  issue 
equally,  declaring  that  if  she  died  without 
issue  the  share  should  belong  to  the  ''sur- 
viving residuary  beneficiaries"  equally.  The 
residuary  beneficiaries  were  the  testator's  two 
sons  and  the  children  of  another  son  A.,  who 
had  predeceased  the  testator.  The  daughter 
died  without  issue  and  was  predeceased  by 
one  of  the  children  of  A.,  leaving  a  child. 
Held  that  this  child  was  a  "  surviving  residuary 
beneficiary,"  and  therefore  entitled  to  share 
with  the  others  in  the  share  liferented  by  the 
daughter.  Taylor,  d:c,,  1884,  11  R.  423 ;  21 
S.  L.  R.  298. 

57.  Conditio  si  sine  liberis — Implication 
— Ezpressio  nnins  ezclnsio  alterins— Intes- 
tacy.— Spouses  by  a  mutual  settlement  pro- 
vided that  after  the  survivor's  death  part  of 
their  joint  estate  was  to  belong  to  the  wife's 
and  part  to  the  husband's  relatives — the  part 
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going  to  the  wife's  relatives  being  divisible 
between  her  sister  and  her  children  and  her 
brothers  and  their  children  ;  the  part  going 
to  the  husband's  relatives  being  divisible  in 
certain  proportions  between  his  sister  A.  and 
his  brothers  B.  and  C.  and  their  children.  A. 
predeceased  her  brother  (the  husband),  leaving 
one  child.  Held  (1)  that  this  child  could  not 
take  whafc  was  destined  to  his  mother,  her 
children  not  being  mentioned  in  the  will,  and, 
the  conditio  si  sine  liberis  being  inapplicable, 
and  (2)  that  A.'s  share  fell  into  intestacy  and 
passed  to  the  next-of-kin  of  the  survivor  of 
the  spouses.  Berwick's  Exr.  dx.^  1885,  12  R. 
565 ;  22  S.  L.  R.  357. 

58.  Conditio  si  sine  liberis  institntus 
decesserit  —  Provision  to  Brothers  and 
Sisters.— The  conditio  is  not  read  into  pro- 
visions in  favour  of  brothers  and  sisters. 
HM  V.  Hall,  1891,  18  R.  690;  28  S.  L.  R. 
476. 

59.  Conditio  si  institutos  sine  liberis— 
Destination. — Two  ladies  conveyed  heritable 
subjects  to  themselves  in  liferent  and  to 
their  nieces  TiominaJtim  and  the  survivor  or 
survivors  of  them  in  fee.  Held  that  the  con- 
ditio si  sine  liberis  decesserit  did  not  apply. 
Criehton's  Trustee  v.  Howat's  Tutor,  1890,  18  R. 
260 ;  28  S.  L.  R.  207. 

60.  Conditio  si  sine  liberis  —  Legatees 
Dead  at  Date  of  Will. —A  testator  be- 
queathed a  legacy  to  the  children  of  his 
sister.  Held  that  only  the  children  in  life 
at  the  date  of  the  bequest  were  instituted, 
and  that  the  offspring  of  a  child  who  prede- 
ceased that  date  were  not  entitled  to  a  share. 
Morrison's  Trs,  v.  MacdonaM,  1890, 18  R.  181  ^ 
28  S.  L.  R.  137. 

61.  Conditio  si  sine  liberis  —  Legatees 
Dead  at  Date  of  Will— Will— Constmction 
—"Family."— A  bequest  to  the  "family"  of 
A.  B.  held  to  give  no  claim  to  the  issue  of  a 
member  of  the  family  who  predeceased  the 
date  of  the  will.  Low's  Trs,  v.  Whittoarth,  1892, 
19  R.  431 ;  29  S.  L.  R.  389. 

62.  Conditio  si  institutus  sine  liberis — 
Conditional  Institute.- The  conditip  si  sine 
liberis  does  not  apply  where  it  appears  from 
his  will  that  the  testator  had  clearly  in  mind 
the  possibility  of  institutes  predeceasing  him 
and  leaving  issue.  Question  whether  it  applies 
in  the  case  of  conditional  institutes.  Carter's 
Trs.  V.  Carter,  1892,  19  R.  408;  29  S.  L.  R. 
347. 
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63.  Conditio  si  sine  liberis— Maniage- 
Contnurt. — Optniom  that  the  conditio  applies 
to  proTiaiona  made  by  marriage -contract. 
Hugh€$  y.  Edufards,  1892  (H.  L.),  19  R  33 ; 
29  &  L.  R  911. 


64.  Conditio  si  institatns  sine  li 
Spediic  Legacy  — Share  of  £esidne.  — A 

testator  bequeathed  specific  legacies  to  her 
nephews  and  nieces,  save  one,  nominatim^ 
**sa  mementos";  and  directed  the  division 
of  residue  among  her  whole  nephews  and 
nieces  nominatim.  Held  that  the  conditio  si 
inttUiUiu  »ine  liberit  applied  in  the  case  of 
residue  but  not  of  the  specific  legacies.  Allan 
V.  Thomson's  Trs.,  1893,  20  R  733 ;  30  S.  L.  R. 
664 ;  1  S.  L.  T.  40. 

65.  Conditio  si  sine  liberis  institatns 
decesserit. — In  order  to  exclude  the  oonr- 
diiio  si  sine  liberis  decesserit  it  must  appear 
from  the  will  under  construction  that  the 
testator  had  the  descendants  involved  in 
mind,  and  intended  to  exclude  them  from  a 
share  of  his  estate.  So  held  that  a  mere  refer- 
ence to  the  death  of  a  daughter,  made  in 
a  disposition  in  a  codicil  of  articles  which 
had  been  left  to  her  by  the  will  as  keepsakes, 
coupled  with  a  recognition  of  the  existence 
of  children  of  that  daughter,  in  the  shape  of 
keepsakes  left  in  the  will  to  them,  was  not 
enough  to  displace  the  presumption  of  the 
law  for  conditional  institution  of  descendants. 
Forrester's  Trs.  v.  Forrester,  1894,  21  R.  971 ; 
31  S.  L.  R.  807;  2  S.  L.  T.  148. 

66.  Conditio  si  sine  liberis.— Terms  of  a 
will  which  were  held  to  exclude  this  presump- 
tion. Robertson  v.  Robertson,  1894,  1  S.  L.  T. 
549. 

67.  Conditio  si  sine  liberis— Destination- 
Long  Lease. — The  destination  in  a  long  lease 
ran  "  to  A.  B.  and  his  heirs  as  after-mentioned, 
and  on  his  death  the  liferent  to  his  widow, 
and  after  the  death  of  the  spouses  to  the 
children  of  the  marriage  equally  among  them, 
share  and  share  alike,  in  fee."  At  the  date 
of  the  lease  A.  B.  had  a  wife  and  three  chil- 
dren. He  died  survived  by  his  widow  and 
two  children.  The  widow  died  survived  by  one 
child.  Held  that  the  right  to  the  lease  had 
vested  on  their  father's  death  (subject  to  the 
burden  of  the  liferent)  in  the  two  surviving 
children,  and  that  the  issue  of  the  child  who 
predeceased  his  father  had  no  claim.  The 
conditio  si  sine  liberis  does  not  apply  (1)  where 
the  deed  is  granted  by  a  stranger ;  (2)  is  not 
said  to  have  been  granted  as  a  parental  pro- 


vision.    Marquis  v.  Prentice,  1896,  23  R.  595  ; 
33  8.  L.  R  415 ;  3  8.  L.  T.  314. 

68.  Conditio  si  sine  liberis  —  Nephew. 
— The  conditio  si  sine  liberis  applies  where  a 
childless  ancle  bequeaths  a  provision  to  a 
nephew,  unless  it  appears  from  the  will  that 
personal  choice  and  not  relationship  was  the 
motive  of  the  beqnest.  WadddVs  Trs,  v. 
Waddtll,  1896,  24  R  189 ;  34  S.  L.  R  142; 
4  a  L.  T.  176.  Weir  v.  Young,  1897  (O.  H.),  5 
S.  L.  T.  233.  Hamilton  v.  Hamilton's  Trustee, 
1902  (O.  H.),  10  a  L.  T.  463. 


69.  Conditio  si  sine „ 

Child. — ^The  offspring  of  an  illegitimate  child 
cannot  plead  the  conditio  si  sine  liberis.  Far- 
qu^^arson  v.  Kelly,  1900,  2  F.  863 ;  37  &  L.  R. 
574 ;  7  S.  L.  T.  442. 

70.  Conditio  si  sine  liberis— Legacy  to 

Niece. — Held  that  the  conditio  si  sine  liberis 
did  not  apply  in  the  case  of  a  legacy  by  an 
uncle  in  favour  of  his  niece,  where  there  was 
no  ground  for  saying  that  he  stood  to  her  in 
locoparentis,  Johnstone^s  Trs,  MP.,  1902  (0.  H.), 
10  S.  L.  T.  42. 

71.  Death-bed— Spes  Snccessionis— Herit- 
able Estate. — An  assignation  of  spes  succes' 
sionis  to  heritage  is  heritable,  and  was  subject 
to  the  law  of  death-bed.  Thain  v.  Thaiu, 
1891, 18  R  1196 ;  28  S.  L.  R  902. 

72.  Death-bed— Will— Reduction— Title 
to  Sue. — Only  an  heir  had  a  title  to  sue  ex 
capite  lecti.  So,  where  a  child's  rights  as  heir 
were  excluded  by  a  marriage-contract,  held 
that  she  had  no  title  to  sue  reduction  of  her 
mother's  will  ex  capite  ledi,  Wyllie  v.  M^Bride, 
1890,  18  R  218  ;  28  S.  L.  R  174. 

73.  Death-bed— Will  or  Trust— Reduc- 
tion— Cash  Pasrment. — Held  that  a  trust, 
ex  facie  inter  vivos,  and  a  payment  made  in 
terms  of  it,  were  effective  although  made  on 
death-bed.  Hay  v.  Govit^  Trs,,  1890,  18  R 
244 ;  28  S.  L.  R.  205. 

74.  Destination— Conditional  Institution 
or  Substitution— Mutual  Settlement— Re- 
vocation.— Heritable  property  was  purchased 
by  a  husband  with  his  own  funds  and  the 
destination  taken  to  himself  and  his  wife 
''  and  the  survivor  of  them  and  to  their  or  the 
survivor*s  heirs  and  assignees  whomsoever." 
Subsequently  the  spouses  executed  a  mutual 
settlement  of  their  whole  estate,  heritable 
and  moveable,  in  favour  of  each  other  for  their 


2103 


SUCCESSION 


2104 


liferent  use  allenarly  and  in  fee  to  their  son, 
rthe  wife  making  also  a  special  destination  of 
lier  half  of  the  heritage  in  favour  of  her  hus- 
hand  in  liferent  allenarly  and  ''my  said  son, 
whom  failing,  to  my  own  heirs  and  assignees 
.tind  disponees  whomsoever  in  fee/'  The  son 
survived  his  mother  but  died  intestate  before 
liis  father,  who  died  leaving  a  will  by  which  he 
revoked  '*  all  other  wills  and  codicils  hereto- 
fore made  or  purporting  to  have  been  made  by 
me,"  and  bequeathed  to  his  brother,  inter  alia^ 
the  said  heritable  property.  Hdd  (1)  that  this 
revocation  did  not  affect  the  destination  of 
half  the  subjects  made  by  the  wife  in  the 
mutual  settlement ;  and  (2)  that  in  that 
•destination  the  son  was  a  substitute  and  not 
.a  conditional  institute,  and  that  the  wife's 
half  went  to  her  heirs  whomsoever.  WaJUon 
-V.  Oiffen,  1884,  11  R.  444  ;  21  S.  L.  B.  299. 

75.  Destination  —  Constmction  —  Direc- 
-tion  to  Convey— Conditional  Institution 
or  Substitution.  —  Trustees  were  directed 
-first,  on  the  occurrence  of  a  certain  event,  to 
•convey  the  residue  of  an  estate  to  A.  B.  and 
the  heirs  of  his  body;   and  second,  "failing 

A.  B.  and  the  issue  of  his  body,"  to  convey 
iihe  fee  to  0.  D.  HeJd^  that  when  the  trustees 
^lad  executed  the  conveyance  in  favour  of  A. 

B.  and  his  heirs  they  were  fwnctoSj  and,  heirs 
of  the  body  failing  A.  B.,  the  fee  went  to  the 
testator's  heirs  ah  intestato.  The  testator  con- 
templated a  conveyance  to  C.  D.  in  the  event 
>of  A.  B.  predeceasing  the  date  of  the  first  con- 
templated conveyance  childless ;  and  not  one 
•deed  with  a  substitution  of  G.  D.    Simpson's 

Trs,  V.  Simpson,  1889,  17  R.  248 ;  27  S.  L.  R 
175. 

76.  Destination  —  Construction  —  Con- 
ditional Institution  or  Substitution.  —  A 
testator  bequeathed  his  whole  estate  to  his 
wife  in  fee,  directing  that  on  her  death  his 
•estates,  heritable  and  moveable  which  might 
remain  at  that  date,  should  be  divided  and 
conveyed  to  certain  of  his  own  relatives.  The 
testator's  wife  survived  him,  made  up  a  title 
and  sold  a  small  part  of  the  estate  and  died 
without  having  made  up  a  title  to  the  re- 
mainder. Held  that  the  destination  contained 
a  substitution  of  the  testator's  own  relatives, 
and,  as  his  widow  had  done  nothing  to  evacuate 
it,  her  heir  was  excluded.  Oliphant  v.  TumbuU, 
1895  (0.  H.),  2  S.  L.  T.  536. 

77.  Destination— Conditional  Institution 
in  Heritage— Insertion  of  Trust  Directions 
in  Conyeyance. — Trustees  being  directed  by 
'.trust-disposition  and  settlement  to  convey 


lands  to  ''A.,  whom  failing  to  his  lawful 
children  equally  among  them,"  made  the 
conveyance  and  inserted  the  above  destina- 
tion in  a  disposition  which  was  duly  recorded 
on  behalf  of  A.  He  died  intestate.  Held 
that  the  quoted  words — occurring  in  a  tmst- 
disp38ition  and  settlement — ^imported  a  con- 
ditional institution;  that  their  repetition 
in  the  disposition  was  of  no  avail ;  and  that 
A.'b  heir  took  the  lands.  Marshall  v.  Marshall, 
1900, 2  P.  1023  ;  37  S.  L.  R.  775  ;  8  S.  L.  T.  64. 

78.  Destination  —  Conditional  Institu- 
tion or  Substitution  —  Substitution  in 
Moveables.  —  Plate  and  pictures  were  be- 
queathed to  pass  along  with  heritage  to  a 
series  of  substitutes.  Held  that  there  was 
a  good  substitution  in  moveables.  Maclean's 
Trs.  V.  Maclean,  1889, 16  R  1095  ;  26  8.  L.  R. 
777. 

79.  Destination  —  Conditional  Institu- 
tion or  Substitution  —  Substitution  in 
Moveables. — In  a  bequest  of  company  shares 
to  a  person  in  terms  conferring  a  fee  ''  and  at 
her  death  the  principal  to  be  divided  equally 
among  her  children,"  held  that  the  children 
were  substitutes.  M^Clymont's  Exrs,  v.  Otbome, 
1895,  22  B.  411  ;  32  S.  L.  R  279 ;  2  S.  L.  T- 
516. 

80.  Destination  —  Construction  —  Con- 
ditional  Institution  —  Mixed  Estate.— A 

destination  ''to  my  sisters  equally  between 
them  and  to  the  survivor,  whom  failing  to  my 
nephews  and  nieces,"  held  to  import  a  condi- 
tional institution  aud  not  a  substitution  of 
the  survivor.  The  estate  was  partly  heritable, 
partly  moveable.  M'Lay  v.  Chalmers,  1903 
(0.  H.),  11  S.  L.  T.  223. 

81.  Destination— Conditional  Institution 
or  Substitution  —  "Whom  Failing."  — 
Trustees  were  directed  to  invest  certain 
sums  in  heritage,  taking  the  destination  in 
favour  of  the  members  of  a  class  in  liferent 
and  their  children  in  fee,  '*  whom  failing  to 
the  survivors  of  my  children  equally  among 
them."  Held  that  the  destination  imported 
a  substitution  of  the  surviving  children. 
Brovm^s  Trs.  v.  Broume,  1900,  2  F.  817  ;  37 
S.  L.  R.  673. 

82.  Destination— Conditional  Institution 
or  Substitution. — ^A  testator  disponed  his 
whole  estate  to  his  sister  M.,  but  declared 
that  in  the  event  of  her  marrying,  or  pre- 
deceasing another  sister  A.,  then  A.  should 
take  the  half  or  whole  estate  as  the  case 
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might  be;  and  on  the  death  of  A.  and  M. 
the  estate  should  pass  to  G.  and  D.  equally 
between  them.  Held  that  M.  was  fiar,  with 
a  substitution  in  favour  of  A.,  G.,  and  D. 
Lyon  V.  Lyon,  1888,  15  R.  394 ;  26  S.  L.  R 
293. 

83.  Destination  of  Heritage  —  Oxtws- 
SnbBtitation  —  Fiduciary  Fee  —  Oonstmc- 
tion — Intestacy. — A  mortis  causa  disposition 
conveyed  lands  to  A.  and  B.  equally  between 
them  in  liferent  allenarly  and  to  their  issue  in 
fee,  and  "  failing  either  of  them  without  issue 
to  the  survivor  of  them,  the  lawful  issue 
of  the  predeceaser  always  coming  in  place 
of  their  parent."  A.  died  leaving  issue ;  then 
B.  died  childless.  Question:  Did  A.'s  issue 
take  the  share  liferented  by  B.  P  Ant\Der  :  No. 
It  fell  into  intestacy.  Each  of  A.  and  B.  had 
a  fiduciary  fee  for  his  own  issue,  but  there 
was  no  cross-substitution.  Trigtrami  v. 
M'Haffies,  1894,  22  R.  121 ;  32  S.  L.  R.  114  ;  2 
S.  L.  T.  334. 

84.  Destination — Constmction  —  Power 
of  Disposal— Substitution  in  Moveables.— 
A  husband  by  his  will  bequeathed  to  his  wife 
his  whole  estate,  heritable  and  moveable,  but 
added  this  clause  :  "  In  the  event  of  my  wife 
predeceasing  me,  or  should  I  predecease  her 
and  she  fail  to  exercise  the  power  of  disposal 
given  her  by  this  deed,  then  I  direct  my 
executor  after  mentioned  to  realise  the  whole 
of  my  estate  and  pay  legacies  to  "  A.,  B.,  and 
0.  There  was  no  power  of  disposal  conferred 
by  the  wiU  upon  the  wife,  except  that  to  be 
inferred  from  the  conveyance  to  her  of  the  fee 
of  the  estate.  An  executor  was  duly  named. 
The  wife  survived  her  husband ;  the  executor 
named  in  the  will  was  confirmed ;  and  while 
the  estate  remained  in  his  hands,  within  six 
months  of  her  husband's  death,  the  widow 
also  died.  In  a  competition  between  the 
legatees  named  in  the  will  and  the  wife's 
next-of-kin,  held  (diss,  Ld.  Moncreiff,  who  was 
of  opinion  that  there  was  a  good  substitution 
in  moveables)  that  the  wife^  by  her  survivance, 
became  absolute  fiar,  and  that  her  next-of- 
kin  was  entitled  to  prevail.  BeWs  Ext.  v. 
Borthwick,  1897,  24  R.  1120 ;  34  S.  L.  R.  838 ; 
5  S.  L.  T.  123.  Of.  Cram  v.  Gumming,  1899,  37 
S.  L.  R.  115. 

85.  Destination  —  Construction  —  To 
Heirs  of  a  Living  Person. — The  wife's  father 
in  a  marriage-contract  disponed  an  estate 
to  himself  in  liferent  allenarly,  and  to  his 
daughter,  her  heirs,  assignees  and  disponees, 
whom  all  failing  to  his  own  nearest  heirs  in 


fee.  The  destination  to  the  daughter,  her 
heirs,  &o.,  having  failed  by  her  dying  chil* 
less,  and  without  disponing,  before  her  father, 
held  that  the  destination  to  the  father's  heirs 
was  ineffectual,  the  event  of  the  father  sur- 
viving  his  daughter  not  having  been  contem- 
plated in  the  deed.  Todd  v.  Mackenzie,  1874,, 
IR  1203;  lis.  L.  R679. 

86.  Destination— "Heirs  and  Assignees"' 
—Substitution— WiU  or  Deed  of  ProTision  ? 

— Held,  in  the  construction  of  a  will,  that  a 
disposition  of  a  husband's  whole  estate  to  his 
wife  and  "her  heirs  and  assignees  whomso- 
ever" was  meant  to  be  conditional  on  the 
wife's  survivance,  and  that  her  heirs  were 
merely  substitutes.  Findlay  v.  Mackenzie^ 
1875,  2  R.  909 ;  12  S.  L.  R.  597. 

87.  Destination— "Heirs and  Assignees "^ 
— Conditional  Institution  or  Substitution 
—Will  or  Bond  of  Provision?- A  testator 
directed  his  trustees  to  convey  to  "my 
youngest  surviving  daughter  and  her  heir^ 
and  assignees  the  whole  of  the  residue  and 
remainder  of  my  estates,  heritable  and  move- 
able (the  whole  of  the  other  members  of  my 
family  having  been  already  provided  for  by 
me)."  The  daughter  having  predeceased  the 
testator,  held  that  her  heirs  were  entitled  to 
the  residue  as  conditional  institutes.  HaUir^ 
burton,  dec,,  1884,  11  R.  979 ;  21  S.  L.  R  686. 

88.  Destination — "Heirs,  Executors,  and 
Assignees  "—Conditional  Institute— Will 
or  Deed  of  Provision? — A  destination  in 
favour  of  A.  B.  and  "her  heirs,' executors,  and 
assignees  whomsoever"  hdd  to  conditionally 
institute  A.  B.'s  heir.  Cleland  v.  Allan,  1891,. 
18  R.  377 ;  28  S.  L.  R.  264. 

89.  Destination— "Heirs"— Conditional 
Institution  or  Substitution — Will  or  Deed 
of  Provision? — A  testator  left  to  his  wif» 
and  "her  heirs,  executors,  and  assignees 
whomsoever"  his  whole  heritable  and  move- 
able estate.  The  wife  predeceased  the  testa- 
tor, and  her  heir  and  the  heir  ab  intestato  of 
the  testator  claimed.  Held  that  the  wife's 
heir  had  been  conditionally  instituted.  Dun- 
cans  V.  Halkett,  1894  (O.  H.),  2  S.  L.  T.  58. 

90.  Destination—"  Heirs  and  Assignees  " 
—Institute  or  Substitute — Predeceaser  of 
Donee— Will  or  Bond  of  Provision  ?— Under 
a  mutual  settlement  a  husband  and  wife  con- 
veyed the  property  of  which  each  might  die 
possessed  to  the  survivor  ''and  his  or  her 
heirs,  executors,  and  assignees."    Held  tha^ 
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the  destination  to  heirs,  &c.,  was  a  substitu- 
tion, and  that,  in  so  far  as  it  was  in  favour  of 
the  predeceasing  spouse,  it  was  evacuated  by 
liis  or  her  death.  Bailli^s  Ext.  v.  Bailliej  1899, 
1  F.  974;  36  S.  L.  R  739  ;  7  S.  L.  T.  54. 

91.  Destination— " Heirs  and  Assignees" 
— Conditional  Institation— Will  or  Deed 
of  Provision? — A  testatrix  bequeathed  her 
estate  to  ^'J.  and  her  heirs  and  assignees 
whomsoever."  J.  having  predeceased^  held 
that  her  heirs  were  entitled  to  the  estate  as 
conditional  institutes ;  and  that  although  the 
deed  referred  to  the  '*  provision  "  in  favour  of 
the  daughter  it  was  a  will  and  not  a  deed 
of  provision.  MacLeod  v.  WiUon,  1903,  6  F. 
213;  41  S.  L.  R.  130;  11  S.  L.  T.  48a 

92.  Destination — Debenture— Si>onses  in 
Liferent  and  "their"  Children  in  Fee — 
Whether  Children  of  a  Former  Marriage 
Included. — The  destination  in  a  railway  de- 
benture bond  was  to  A.  and  B.,  his  wife  in 
liferent  and  their  children  in  fee.  B.  was  A/s 
second  wife,  and  A.  had  children  hj  each  wife. 
On  the  death  of  the  father  intestate,  held  that 
the  children  of  both  marriages  were  entitled 
equally  between  them  to  the  funds  contained 
in  the  bond.  Buchom  v.  PorteouSf  1879,  7  B. 
211 ;  17  S.  L.  B.  90. 

93.  Destination  —  Heir  of  Marriage 
''other  than  Heir  Sncceeding  to  Z."— An 
estate  being  destined  to  the  issue  of  A., 
^*  other  than  the  heir  succeeding  to  the  estate 
of  X,''  which  was  entailed  upon  A.'s  eldest 
flon, — held  that  it  fell  to  A.'s  younger  son 
although  the  elder  son  never  succeeded  to 
X,  he  having  consented  to  its  disentail,  de- 
•clined  compensation,  and  bought  the  estate 
at  its  fuU  value  from  his  father  A.  Living- 
Mane  V.  WaddelVs  Trs.,  1899,  1  F.  831;  36 
S.  L.  R.  580  ;  6  S.  L.  T.  392. 

91  Destination— ''Heirs"— Foreign.— A 

Scottish  lady  executed  a  trust  which  came 
ultimately  to  be  in  favour  of  her  own  heirs. 
Afterwards  she  married  an  Australian  ;  then 
she  died.  Held  that  her  husband,  being  her 
heir  neither  by  the  law  of  Scotland  nor  by 
the  law  of  Australia,  had  no  title  to  the  suc- 
<se8sion.  Brownie  Trs.  v.  Brown,  1890,  17  R 
1174;  27S.  L.  R995. 

95.  Destination— Substitution  in  Move- 
ables—Qratuitous  Evacuation.— By  ante- 
nuptial marriage-contract  a  husband  conveyed 
his  whole  estate  to  his  wife,  should  she  sur- 
vive, and  failing  her^  to  his  lawful  children 


surviving  the  longest  liver  of  the  spouses. 
The  wife  conveyed  to  him  de  prcetenti  her 
whole  property,  and  renounced  her  legal 
rights.  There  were  no  children,  and  the 
husband  died,  leaving  moveable  estate.  A 
year  later  the  wife  died,  leaving  a  general 
settlement.  Held  (1)  that  there  was  a  proper 
substitution  in  the  marriage-contract ;  (2) 
that  the  institute  had  the  right  to  evacuate  it 
gratuitously;  (3)  that  the  wife's  general  settle- 
ment had  evacuated  it.  Dyer  v.  CarrutherSy 
1874,  1  R  943  ;  11  S.  L.  R  539. 

96.  Destination  — Evacuation  — General 
Settlement. — A.  conveyed  a  house  to  his 
wife,  who  was  infef t  therein,  the  disposition 
proceeding  upon  the  narrative  that  he  had 
through  her  succeeded  to  money.  His  wife 
predeceased  him,  and  after  a  second  marriage 
he  died  leaving  a  trust-disposition  and  settle- 
ment conveying  to  trustees  his  whole  means, 
heritable  and  moveable,  and  directing  them 
to  dispose  of,  inter  alia,  his  **  house,  furniture, 
plate,  &c."  and  also  generally  to  realise  the 
residue,  ''whether  heritable  or  moveable." 
Held,  without  deciding  the  question  whether 
or  not  the  disposition  to  the  wife  was  revoc- 
able, that  it  had  not  been  revoked.  Hardai's 
Tre.,  1876,  13  S.  L.  B.  381. 

97.  Destination  — Evacuation  — General 
Settlement— Subsequent  Special  Destina- 
tion.— After  making  a  general  settlement  of 
his  whole  estate,  a  testator  bought  certain 
heritable  subjects,  the  disposition  to  which 
was  taken  in  favour  of  himself,  his  assignees 
and  disponees,  whom  failing  to  his  sister. 
Held  that  the  heritable  subjects  did  not  fall 
under  the  general  disposition.  Webster's  Trs. 
V.  Webster,  1876,  4  R  101 ;  14  S.  L.  R  61. 

98.  Destination— Evacuation— Construc- 
tion.— An  heir  of  entaU,  whose  entail  was  in- 
effectual to  prevent  gratuitous  alienations, 
left  a  mortis  causa  settlement  disponing  his 
estates  to  a  certain  series  of  persons,  whom 
all  failing  his  nearest  heirs  and  assignees 
whomsoever,  and  a  deed  of  later  date  restrict- 
ing the  said  destination  and  order  of  suc- 
cession, with  a  declaration  that  in  so  far  as 
not  restricted  it  should  remain  in  force.  Held 
that  the  deed  of  restriction  did  not  revoke 
the  destination  to  the  truster's  *' heirs  and 
assignees  whomsoever."  Maci-ensde  v.  Sharp^i 
Trs.  and  Others,  1877,  4  R  641 ;  14  a  L.  B. 
406. 

99.  Destination— Evacuation  — (General 
Settlement  —  Construction.  —  Terms  of    a 
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general  diBposition  in  a  settlement  which  held 
not  to  revoke  a  previous  special  destination 
in  an  assignation.     WaUcer't  Exr.  v.  Walker, 

1878,  5  R  965;  16  S.  L.  B.  636. 

100.  Desttnation— Evacuatioii  by  Qenenl 
Settlement. — A  settlement  or  conveyance  in 
general  terms  by  one  who  holds  property 
under  the  deed  of  another  is  presumed  to 
have  the  effect  of  evacuating  any  destination 
in  that  deed  :  but  the  presumption  is  other- 
wise with  regard  to  a  destination  contained 
in  a  deed  taken  by  the  testator  himself 
whether  before  or  after  the  date  of  the  settle- 
ment. Gampbdl  v.  Campbell,  1880, 7  R  (H.  L.) 
100 ;  17  S.  L.  R  807. 

101.  Destination— Evacuation— Heritage 
— BnbBtittttion. — The  institute  in  heritable 
estate  under  a  destination  which  contained  a 
substitution  of  heirs,  died  leaving  a  general 
settlement  from  which  he  expressly  excepted 
the  said  heritable  estate.  Held  that  the 
heritable  estate  passed  to  the  substitute  of 
the  original  destination.    Lov^b  Tr$,  v.  Xot;«, 

1879,  7  R  410 ;  17  S.  L.  R.  262. 

102.  Destination  to  Heirs  and  Assignees 
—  Whether  Subjects  carried  by  Prior 
General  Settlement. — Held  that  a  general 
disposition  carried  subjects  subsequently  ac- 
quired by  the  granter,  although  the  title  to 
such  subjects  was  taken  in  favour  of  himself 
and  his  heirs  and  assignees.  FhUip  v.  PhUipj 
1886,  13  R  329  ;  23  S.  L.  R  210. 

103.  Destination  —  Evacuation  —  Sub- 
stitution.— Held  that  a  substitution  in  herit- 
age had  been  evacuated  by  a  general  trust- 
disposition  of  the  institute.  The  destination 
was  in  these  terms — ''To  A.  B.,  but  I  wish  it 
expressly  understood  that,  in  the  event  of  his 
dying  without  leaving  a  lawful  heir  male,  then 
my  said  lands  to  revert  to  0.  D.''  Watson^s 
Trs.  V.  Hamilton,  1894,  21  R  451 ;  31  S.  L.  R. 
374  ;  1  S.  L.  T.  126,  482. 

101  Destination  to  a  Mother  and  her  Son 
nominatim,  and  his  Heirs  and  Assignees 
whomsoever— Evacuation— (General  Settle- 
ment.— The  terms  of  a  conveyance  were  taken 
by  a  mother  in  favour  of  herself  and  her  son 
and  his  heirs  and  assignees.  The  property 
was  purchased  by  the  mother.  The  disposition 
was  never  recorded,  but  was  kept  in  a  cup- 
board to  which  both  mother  and  son  had 
access.  Held  that  the  mother  was  vested  in 
the  fee  and,  as  it  appeared  from  her  trust- 
settlement  that  she  intended  to  deal  with 


this  property,  held  that  it  was  carried  by  her 
trust-settlement.  M*Lurg's  Trs.  v.  M'Lurg'f^ 
Trs.,  1904  (O.  fl.),  1  S.  L.  T.  581. 

105.  Destination.— Evacuation— General 

Settlement. — Circumstances  in  which  held  that 
a  special  destination  in  a  bond  had  not  been 
revoked  by  a  subsequent  general  settlement.. 
Curries  Trs.  v.  Currie,  1896  (O.  BL),  3  S.  L.  T- 
58. 

106.  Destination  of  Party's  Sole  Pro- 
perty—General Settlement— No  SpedaL 
Destination. — ^A  destination  taken  by  spouses 
to  themselves  and  their  heirs  in  fee  held  to  be^ 
evacuated  by  a  subsequent  settlement  by  thenv 
because  (1)  they  had  no  other  property,  and 
(2)  the  destination  to  heirs  was  not  a  special 
destination.  Walker  v.  GalbraUh,  1895,  23  R. 
347  ;  33  S.  L.  B.  246;  3  S.  L.  T.  214. 

107.  Destination  —  Moveable  Bond  — 
General  Eevocation.— On  Mrs.  Paterson's- 
death  it  was  found  that  part  of  her  estate 
was  invested  in  bonds  of  the  Clyde  Naviga- 
tion Trustees  in  these  terms :  "  The  Trustees^ 
in  consideration  of  the  sum  of  £1000  paid  by 
Mrs.  Paterson  and  Daniel  Paterson  (her  son),, 
bind  themselves  to  repay  the  same  to  the 
said  parties  and  the  survivor  of  them,  and 
their,  her,  or  his  executors  or  assigns."  Prior 
to  her  death  Mrs.  Paterson  had  revoked  all 
previous  settlements,  "  declaring  it  to  be  my^ 
wish  that  my  estate  shall  go  to  my  nearest, 
heirs,  sums  already  advanced  to  members, 
of  my  family  being  treated  as  part  of  my 
estate.''  Held  that  the  destination  in  the 
bonds  operated  as  a  bequest  to  Daniel  which, 
was  not  revoked  by  the  general  revocation. 
Per  Ld.  McLaren  :  A  general  revocation  or 
general  conveyance  will  not  necessarily  or 
usually  afifect  a  previous  settlement  or  destina- 
tion of  a  special  subject  by  the  same  testator,, 
because  the  destination  is  like  a  special  legacy, 
and  is  presumed  to  be  excepted.  Patersoh's^ 
Judicial  Factor  v.  Paterson's  Trs.,  1897,  24  R. 
499 ;  34  S.  L.  R.  376 ;  4  S.  L.  T.  313. 

108.  Destination— Bond  and  Disposition, 
in  Security— Evacoation— Special  Destina- 
tion by  General  Disposition.— A  destination 
inserted  in  a  bond  and  disposition  in  security 
by  the  creditor  is  not  of  the  nature  of  a- 
special  legacy,  and  is  revoked  by  a  subsequent 
general  disposition,  in  which  the  testator 
revokes  all  former  "dispositions  and  settle- 
ments." Even  where  no  such  clause  of  re» 
vocation  was  inserted  the  Court  held  (drawing 
the  inference  from  the  scheme  of  the  settle^ 
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ment)  that  the  destination  in  the  bond  was 
revoked.  Brydon^s  Curator  v,  Brydon's  Trs., 
1898,  25  B.  708 ;  35  S.  L.  B.  545 ;  5  S.  L.  T. 
355. 

109.  Destination— Special  Destination— 
Bvacoation  —  Qeneral  Disposition.  —  The 
presumption  that  a  special  destination  is  not 
evacuated  by  a  general  trust-disposition  may 
be  overcome  by  the  slightest  evidence  of  a 
contrary  intention.  MirUo^s  Trs,  v.  Minto, 
1898,  1  F.  62  ;  36  S.  L.  B.  50  ;  6  a  L.  T.  177. 

110.  Destination  —  Implied  Bevocation 
by  (General  Disposition^-Admissibility  of 
Extrinsic  Evidence. — A  special  destination 
of  heritage  taken  by  a  proprietor  will  not  be 
revoked  by  his  subsequent  general  testa- 
mentary disposition,  without  very  clear  evi- 
dence of  his  intention  to  that  effect.  Question 
as  to  the  sort  of  evidence  of  intention  which 
would  be  admissible.  Cutrie  v.  M^Lennan^ 
1899, 1  F.  684 ;  36  S.  L.  B.  494 ;  6  S.  L.  T.  181. 

111.  Destination— ETacnation— General 
Settlement. — Hdd  that  a  general  settlement 
containing  a  clause  expressly  revoking  all 
prior  wills  and  testamentary  writings,  re- 
voked a  prior  special  destination  in  certain 
mortgage  bonds  in  which  the  testator  had 
invested  part  of  his  estate.  Campbell  v. 
CanipbelVs  Trs,,  1903  (O.  H.),  11  S.  L.  T.  441. 

112.  Election  — Eauitable  Compensation 
— Cronditions  attaching  to  Snrrogatnm.— 
A  father  conveyed  the  lands  of  X  and  Y  to 
his  wife  in  liferent  and  on  her  death,  as  to  X, 
to  A.  for  his  liferent  alimentary  use,  and  as 
to  Y,  to  B.  in  similar  terms.  By  his  settle- 
ment he  gave  his  wife  a  liferent  of  his  whole 
other  estate  in  terms  which  compelled  her  to 
elect.  HM  (!)  that,  she  having  elected  to 
take  the  liferent  of  the  lands,  A.  and  B.  were 
entitled  as  compensation  to  the  interest  of 
the  residue  divisible  between  them  in  pro- 
portion to  the  rents  of  X  and  Y,  and  (2)  that 
the  restriction  as  to  alimentary  use  did  not 
attach  to  this  surrogatum.  Observations  as  to 
the  plea  of  bond  Jide  perception  in  cases  of 
election:  and  circumstances  in  which  plea 
sustained.  Johnston  v.  Johnston  (1875),  2  B. 
986. 

113.  Forfeitnre— Issue  of  Liferenter.  — 
Trustees  were  directed  to  invest  a  sum  for 
the  truster's  son  in  alimentary  liferent,  and 
the  son's  children  nominatim  (the  grand- 
children's interests  to  vest  on  the  truster's 
death).    The  son  forfeited  his  provision  by 


claiming  legitim.  Held  that  the  grand- 
children's right  of  vested  fee  was  not  affected 
by  the  forfeiture,  but  that  they  could  not 
claim  any  part  of  the  income.  Jack,  dx.,  v. 
Marshall,  1879,  6  B.  543  ;  16  S.  L.  B.  326. 

114.  Forfeitnre  Olanse.— A  testator  di- 
rected his  trustees  to  hold  the  residue  of  his 
estate  for  the  payment  of  annual  allowances 
to  his  children  and  of  the  capital  to  their 
issue,  and  declared  that  any  child  repudiating, 
the  provisions  should  forfeit  for  himself  or 
herself,  and  his  or  her  issue,  all  interest  in 
the  settlement.  On  the  death  of  the  testator 
his  only  child — an  unmarried  daughter — ^re- 
pudiated the  settlement.  Held  that  she  was 
not  entitled  to  found  upon  the  clause  of  for- 
feiture to  the  exclusion  of  her  possible  issue. 
Gillies  V.  GiUieif  Trs,,  1881, 8  R  505 ;  18  S.  L.  B. 
323. 

115.  Forfeitnre  Clause.  —  A  testator 
directed  his  trustees  to  pay  the  liferent  of 
one-fourth  of  his  estate  to  his  son  John,  the 
fee  to  John's  children,  under  condition  that, 
if  any  of  his  sons  should  repudiate  the  settle- 
ment he  should  thereby  forfeit  his  own  and 
his  children's  provisions.  By  a  codicil  the 
testator  cut  off  John's  liferent,  and  directed 
the  trustees  to  hold  the  one-fourth  for  John's 
children.  John  claimed  and  received  legitim. 
Held  that  the  right  of  John's  children  was  not 
forfeited  by  their  father's  claim,  he  not  being 
a  son  in  the  sense  of  the  wiU.  Uriels  Trs,  v. 
Une,  1896,  23  R  865;  33  S.  L.  R  671 ;  4 
S.  L.  T.  61. 

116.  Forfeitnre  Glanse  —  Residue.  —  A 
father  by  his  will  made  a  provision  for  his 
daughters  in  liferent  and  their  issue  in  fee, 
with  a  declaration  that  if  any  child  should 
claim  his  or  her  legal  rights  they  should  for- 
feit the  conventional  provision,  which  should 
thereupon  be  treated  as  residue.  A  daughter 
claimed  her  legal  rights.  Held  that  the  fee 
gifted  to  her  issue  was  forfeit  also  and  fell 
into  residue.  CampbelVs  Trs.  v.  CawpbeU,  1889, 
16  R  1007 ;  26  S.  L.  R  699. 

117.  ForfeitnreOlanse— "Share."— Where 
on  the  construction  of  a  will  the  Court  was  of 
opinion  that  the  word  "  share  "  was  used  by 
the  testator  to  indicate  a  portion  of  his  estate 
as  distinct  from  an  interest  (liferent)  in  such 
portion,  held  that  a  son  whose  interest  was  a 
liferent  allenarly  (the  fee  vesting  in  his  chil- 
dren on  his  death)  forfeited  not  only  his  life- 
rent but  his  children's  fee  by  nUiniing  legitim, 
the  will  providing  for  the  forfeiture  of  the 
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"Bhare"  of  any  child  who  repudiated  the 
testament.  M^CauWs  Trs,  v.  M'GauLlj  1900,  3 
F.  222 ;  38  S.  L.  R  107  ;  8  S.  L.  T.  299. 

118.  Interest  on  Legacies— Date  of  Com- 
mencement.— Trustees  were  directed  to  sell 
heritable  estates  as  soon  after  the  testator's 
death  as  practicable  and  pay  certain  legacies. 
The  property  was  realised  after  a  necessary 
litigation  lasting  two  years.  On  a  question 
whether  interest  was  payable,  in  accordance 
with  the  general  Scotch  rule,  from  the  tes- 
tator's death  or  only  from  the  date  of  the 
sale,  held  that  interest  was  due  on  the  legacies 
from  the  testator's  death.  Kirkpatrick  v. 
Bedford,  1878  (H.  L.),  4  App.  Ca.  96 ;  6  R.  4 ; 
16  S.  L.  R.  315.  May's  Tre,  v.  Paul,  1900,  2  F. 
657  ;  37  S.  L.  R.  470  ;  7  S.  L.  T.  402. 

119.  Interest  Undisposed  of— Besidne— 
Legacy  subject  to  Condition  precedent.— 
A  truster  dedicated  a  sum  to  a  certain  pur- 
pose, but  subject  to  a  condition  precedent, 
which  failing  the  fund  was  to  fall  into  residue. 
Held  that  the  interest  accruing  upon  this  sum, 
pending  the  fulfilment  of  the  condition,  fell 
into  residue.  Webster's  Trs,  v.  Neil,  1900,  2 
F.  695  ;  37  S.  L.  R.  493. 

120.  Interest  accumulated  on  non-vested 
Share — Residue. — ^Trustees  had  power  to  pay 
the  interest  of  ''presumptive  [not  vested] 
shares  "  to  the  prospective  fiars.  Where  they 
paid  only  a  part  of  the  interest  and  accumu- 
lated the  balance,  held  that  the  accumulated 
interest  fell  into  residue.  Wilson^s  Trs.  v. 
Wilson,  1901,  3  F.  967 ;  38  S.  L.  R.  706  ;  9 
S.  L-  T.  102. 

121.  Interest— Legacy  of  Specific  Sum— 
Residue.— Trustees  were  directed  on  the 
youngest  member  of  a  family  reaching  the 
age  of  twenty-five  to  pay  the  sum  of  £10,000 
among  the  members  of  the  family — no  vesting 
till  payment.  Held  that  accumulations  on 
the  £10,000  between  the  date  of  the  testator's 
death  and  the  date  of  payment  fell  into  re- 
sidue. Play/air's  Trs.  v.  Hunter,  1890,  17  R. 
1241 ;  27  S.  L.  R.  991. 

122.  Interest— Implied  Qift.— A  testator 
by  the  seventh  purpose  of  his  settlement 
directed  his  trustees  to  pay  the  income  of 
two-thirds  of  his  estate  to  his  two  children 
equally  in  liferent,  and  in  the  event  of  either 
dying  without  leaving  lawful  issue  to  hold 
and  pay  the  share  of  the  income  which  would 
have  fallen  to  the  deceasing  child  for  behoof 
of  and  to  the  survivor.    He  also  directed  his 


trustees  on  the  death  of  the  said  children 
leaving  children  to  divide  the  two-thirds  with 
interest  that  might  have  accrued  thereon 
equally  to  and  between  their  lawful  children 
per  stirpes.  There  were  further  destinations- 
over.  Held  that  the  fee  did  not  vest  till  the 
death  of  the  surviving  liferenter,  but  that  the 
seventh  purpose  was  to  be  read  as  implying  a 
gift  of  the  accruing  interest  to  the  issue  of 
the  predeceasing  liferenter.  Gibson  v.  Gibson's 
Trs,,  1893  (0.  H.),  1  S.  L.  T.  61. 

123.  Intestacy  —  Heirs  —  When  Ascer- 
tained. —  The  heirs  entitled  to  succeed  to 
lapsed  shares  of  a  trust-estate  are  to  be  looked 
for  as  at  the  date  of  the  testator's  death. 
Wilson's  Trs.  v.  Wilsoji's  Trs,,  1894,  22  R  62; 
32  S.  L.  R  54. 

124.  Intestacy— Heirs— Ascertainment. 

— The  heirs  in  intestate  succession  are  to  be 
ascertained  at  the  testator's  death.  Young's 
Trs.  V.  Young,  1901,  3  F.  616 ;  38  S.  L.  R  434 ; 
8  S.  L.  T.  463.  Hamilton's  Trs.  v.  Boyes,  1898, 
25  R.  899 ;  36  S.  L.  R  702 ;  6  S.  L.  T.  49 ; 
(aff.  1899,  Naismith  v.  Boyes,  1  F.  (H.  L.)  79; 
36  S.  L.  R.  973). 

125.  Intestacy— Failure  of  Persons  named 

in  WilL — Miss  Margaret  Simpson  was  an  only 
child  and  she  made  a  will  leaving  her  whole 
estate  to  her  mother  and  her  heirs  and  assig- 
nees. Miss  Simpson  survived  her  mother, 
becoming  thereby  her  mother's  heir.  Held 
that  the  will  thereupon  became  inoperative. 
Bimie  v.  Simpson's  Trs.,  1893,  20  R.  481 ;  30 
S.  L.  R.  259. 

126.  Lapse  of  Legacy— Qift  of  Liferent 
only — Intestacy. — A  father  having  conferred 
a  liferent  only  of  estate  on  his  daughter,  the 
fee  to  her  issue,  and  she  having  died  without 
issue,  held  that  the  fee  of  the  estate  fell  into 
intestacy.  Young's  Trs.  v.  Young,  1901,  3  F. 
616 ;  38  S.  L.  R  434  ;  8  S.  L.  T.  463.  FuUon's 
Trs.  V.  Fulton,  1880,  7  R.  566 ;  17  a  L.  R  377. 

127.  Lapse  of  Legacy— Intestacy  or  Re- 
sidue 7— Forfeiture  Clause.- J?«Z(2  (1)  that, 
on 'a  just  construction  of  a  residue  clause,  pro- 
visions which  had  lapsed  by  operation  of  a 
clause  of  forfeiture  fell  into  intestacy ;  and 
(2)  that  the  persons  who  had  forfeited  their 
provisions  but  who  were  next-of-kin  were  en- 
titled to  share  in  the  intestate  fund.  Craio- 
ford!s  Trs.  v.  Crawford,  1899  (0.  H.),  7  S.  L.  T. 
'205. 

128.  Lapse  of  Legacy  —  Real  Burden  — 
Residue. — Where  a  legacy  in  the  form  of  a 
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real  burden  over  heritage  lapsed,  held  that 
the  burden  was  discharged,  residuary  legatees 
taking  no  benefit.     Dawaon's  Trs.  v.  Dawson 
1877,  5  B.  374;  15  S.  L.  R.  264. 

129.  Legitim— Lapsed  Share.  —  A  child 
who  has  taken  a  provision  under  his  parent's 
settlement  may  claim  legitim  out  of  a  pro- 
vision to  some  one  else  which  has  lapsed  and 
fallen  into  intestacy.  Farqiiharson  v.  Kelly j 
1900,  2  F.  863 ;   37  S.  L.  R  374 ;  7  S.  L.  T.  442. 

130.  Legacy— Conditional  or  Absolute — 
Defeasible  Conditions.  —  A  testatrix  be- 
queathed to  A.  B.  £100,  "to  help  him  to 
come  out  for  a  doctor,  and  the  residue  of  her 
estate  to  CD.,  if  she  would  buy  the  estate 
of  X."  Held  that  the  legatees  were  entitled 
to  their  legacies  free  of  conditions.  Ross  v. 
Thomson,  1896  (O.  H.),  4  S.  L.  T.  155. 

131.  Legacy  —  Condition  —  Direction  to 
Pay  on  an  Event  which  never  Happened. 

— A  testator  divided  his  will  into  two  parts, 
which  he  named  A  and  B  to  meet  alternative 
conditions,  one  of  which  would  occur.  By  a 
codicil  he  directed  his  trustees  to  pay  a  legacy 
of  £500  at  the  time  when  the  legacies  payable 
in  terms  of  part  B  of  the  will  fell  due.  Part 
B  never  came  into  force.  Held  that,  notwith- 
standing, the  legacy  was  payable.  Grant  v. 
CoiDey  1887,  15  R.  81 ;  25  S.  L.  R.  80. 

132.  Legacy— Condition— Engagement  of 
MaiTiage. — A  testator  directed  his  trustees 
to  pay  a  sum  of  money  to  a  lady  "  contingent 
upon  her  declaring  in  writing  that  she  shall 
not  renew  her  engagement  of  marriage  with 
J.  M.''  Held  that  the  trustees  were  entitled 
to  withhold  payment  until  she  further  declared 
in  writing  that  "  no  engagement  of  marriage 
between  me  and  J.  M.  subsists  at  the  present 
time."  Forbes  v.  Forbes^  Trs.,  1882,  9  R.  675 ; 
19  S.  L.  R.  453. 

.  133.  Legacy  —  Condition  —  Restraint  of 
Marriage. — ^A  testator  directed  that  certain 
profits  of  his  business  carried  on  by  his  trustees 
after  his  death  should  be  paid  to  his  daugh- 
ters, but  that  in  the  event  of  a  daughter  being 
married  her  share  was  to  lapse  and  fall  into 
residue.  A  daughter,  married  before  the  tes- 
tator's death,  claimed  a  share  on  the  ground 
that  the  limitation  of  the  bequest  was  invalid 
as  being  in  restraint  of  marriage.  Held  that 
there  was  no  invalid  condition,  and  the  mar- 
ried daughter  had  no  interest  in  the  bequest 
of  profits.  Sturrock  v.  Batikin^s  Trs.,  1875,  2 
Bi.850. 


134.  Legacy— Condition  —  Contra  bonos 
mores — Residence. — Held  that  a  condition 
attached  to  a  legacy,  that  it  should  lapse  in 
the  event  of  the  beneficiary  (a  young  woman) 
residing  with  her  parents,  was  void  as  contra 
honos  mores,  Orant's  Trs.  v.  Grant,  1898,  25 
R  929 ;  35  S.  L.  R  718  ;  6  S.  L.  T.  38. 

135.  Legacy  —  Potestative  Condition  — 
Validity. — Held  that  a  bequest  was  valid 
although  made  subject  to  the  condition  that 
unless  the  donee  should  declare  by  a  writing 
under  his  hand  that  what  he  received  under 
the  bequest  was  to  form  part  of  his  estate 
and  belong  to  his  heirs  and  disponees,  certain 
relatives  of  the  testator  who  should  survive 
the  donee  were  to  receive  the  amount  of  the 
bequest  out  of  the  donee's  estate.  Beids  v. 
M'Phedran,  dbc,  1881,  9  R  80 ;  19  S.  L.  R.  51. 

136.  Legacy  — Potestative  Condition- 
Residence. — Opinion  that  where  a  legacy  was 
given  to  a  lady  on  condition  that  she  resided 
with  testator's  widow,  the  condition  was  puri- 
fied by  the  lady's  residence  with  the  widow 
so  long  as  she  lived  though  she  predeceased 
the  widow.  Robertson* s  Trs.  v.  IVhite,  1904 
(O.  H.),  11  S.  L.  T.  566. 

137.  Legacy  —  Condition  —  ''  Professing 
Roman  Catholic  Religion"— Conditional 
Institute  or  Snbstitnte.- A  testator  in  his 
trust  disposition  and  settlement  disponed 
certain  property  to  A.,  "  but  always  under  the 
express  condition  of  his  continuing  to  profess 
the  Roman  Catholic  religion,  and  failing  the 
said  A.  by  death  or  abandoning  his  said  reli- 
gion, then  to  my  own  nearest  heirs  professing 
the  Roman  Catholic  religion  and  to  the  heirs 
and  assignees  whomsoever  of  my  said  dis- 
ponees." A.  survived  the  testator  and  pro- 
fessed the  Roman  Catholic  religion.  He  died 
intestate.  Held  that  under  the  above  desti- 
nation A.'s  heirs  were  entitled  to  succeed,  and 
that  the  condition  did  not  apply  to  them.  Hays 
V.  Brovon,  dbc,  1883, 10  R  460 ;  20  S.  L.  R  311. 

138.  Legacy— Condition— Obligation  to 
make  WilL — A  legacy  by  a  husband  to  his 
wife  made  on  the  express  condition  that,  by 
accepting  it  she  bound  herself  to  bequeath 
two-thirds  of  her  means  to  the  testator's 
family,  held  binding.  Murray  v.  Macfarlane^s 
Trs.,  1896,  22  R  927;  32  S.  L.  R  715 ;  3 
S.  L.  T.  93. 

139.  Legacy— Condition  as  to  Aliena- 
tion. —  A  testator  bequeathed  heritable 
estate  to  A.  B.  with  a  series  of  substitutions, 
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and  provided  that,  should  any  of  his  dis- 
ponees  ^  sell  or  dispose  "  of  the  estate,  then 
£10^000  was  to  be  paid  to  O.  D.  out  of  the 
proceeds,  or  put  as  a  burden  on  the  estate. 
A.  B.  took  the  estate,  and  died  leaving  a  dis- 
position of  it  in  favour  of  the  first  of  the 
substitutes  named  by  the  original  donor,  but 
in  liferent  only,  whom  failing  to  E.  F.    Held 

(1)  that  A.  B.  had  "  disposed  "  of  the  estate  ; 

(2)  that  payment  of  £10,000  to  C.  D.  on  dis- 
posal was  a  condition  of  his  tenure ;  (3)  that 
E.  F.  in  succeeding  to  the  estate  must  pay  or 
give  the  security  of  the  estate  for  £10,000. 
Stev?aH  v.  TVilkie,  1892,  19  B.  630 ;  29  S.  L.  R 
534. 

140.  Legacy— Crontiiigezicy— Intention.— 
By  his  will  a  father  bequeathed  legacies  to 
each  of  his  six  children — to  three  of  them 
sums  of  £4000  each,  and  to  another  the  pro- 
perty of  X.  The  bequests  in  favour  of  the 
other  two  took  this  form:  The  testator 
directed  his  trustees  to  convey  to  William, 
on  his  attaining  the  age  of  thirty,  the  estate 
of  Y;  "but  he  shall  be  bound,  immediately 
on  receiving  it,  to  pay  to  Robert  the  sum  of 
£4000,  or  to  execute  a  bond  and  disposition 
in  security  of  that  sum  over  the  estate  of  Y 
in  Robert's  favour."  There  was  no  other 
legacy  in  Robert's  favour  in  the  will.  The 
legacy  in  William's  favour  having  lapsed  by 
his  predeceasing  the  age  of  thirty,  held  that 
the  testator's  primary  intention  was  to  give 
£4000  to  Robert  in  the  shape  of  a  burden 
upon  Y,  and  that  he  had  expressed  hb  inten- 
tion effectually.    Graham' »  Trs,  v.  Graham,  1899, 

2  F.  232 ;  37  S.  L.  R  163  ;  7  S.  L.  T.  283. 

141.  Legacy— Direction  to  Purchase  an 
Annuity  Disregarded— Payment  of  Capital 

SnnL — A  testator  directed  his  trustees  to 
invest  a  share  of  the  residue  in  the  purchase 
of  annuities  for  certain  legatees  exclusive 
of  the  jus  mariti.  Held  that  as  the  legatees 
could  sell  the  annuities  (if  purchased)  the 
direction  was  useless,  and  the  legatees  were 
entitled  to  immediate  payment  of  the  capital. 
Dow  V.  K%lgou7>s  Tr$.,  1877,  4  R  403;  14 
S.  L.  R  285.  FoUowed  in  Murray  v.  Macfar- 
lan^s  Trs.,  1895,  22  R  927 ;  32  S.  L.  R  715  ; 

3  S.  L.  T.  63  ;  and  Kennedy's  Trs.  v.  Warren, 
1901,  3  F.  1087 ;  38  S.  L.  R.  827,  where  the 
annuity  was  declared  to  be  alimentary  but 
there  was  no  continuing  trust. 

142.  Legacy  —  Direction  to  Purchase 
Lands— Legatee  entitled  to  Capital  of 
Purchase  -  money.  — Where  trustees  were 
directed  to  expend  a  sum  in  the  purchase  of 


lands  to  be  settled  on  a  party,  hM  that  as  the- 
party  had  a  vested  right,  and  as  the  estate  was- 
te be  conveyed  to  him  in  fee-simple,  he  wa» 
entitled  to  payment  of  the  sum.  Sfens  v^ 
Manypenny's  Trs.,  1876,  3  R  50 ;  13  S.  L.  R 
25  and  45. 

143.  Legacy— CumulatiTe  or  Substitu- 
tionary. —  Observed  (per  Ld.  Justice  -  Clerk 
Moncreiff)  that  the  question  whether  a  later 
bequest  b  in  satisfaction  of  a  former  bequest- 
or  in  addition  thereto  is  always  a  question  of 
the  testator's  intention,  and  the  circumstance^ 
that  he  is  bound  to  give  the  former  bequest  is^ 
only  one  element  to  be  considered  in  arriving 
at  his  intention.  Kippen  v.  Kippen's  TrusteSy. 
1874, 1  R  1171 ;  11  S.  L.  R  686. 

144.  Legacy— Cumulative  or  Substitu- 
tionary—Obligatory  and  Oratuitous  Pro- 
visions.— A  father  having  come  under  an 
onerous  obligation  to  his  children  in  a  mar- 
riage-oontract,  subsequently  made  gratoitoua 
bequests  to  them  in  his  settlement.  Held 
that  there  was  no  legal  presumption  against- 
the  latter  bequests  being  additional  to  tha 
former.  Coioan  v.  Dick^s  Trs.,  1873, 1  R  119  ^ 
11  S.  L.  R  25. 

145.  Legacy  — Cumulative  or  Substitu- 
tionary.— A  legacy  of  an  annuity  of  £40  in. 
a  codicil  held  to  be  in  addition  to  a  legacy 
of  £100  in  the  settlement.  Bryct^s  Trustee,. 
1878,  5  R  722;  15  S.  L.  R  412. 

146.  Legacy — Cumulative  or  Substitii- 
tionary  Bequests— Codicils— Revocation. 

— Held,  in  the  case  of  a  lady  who  had  made  a- 
f ormal  settlement,  and  subsequently  executed, 
three  holograph  writings,  the  first  and  third 
of  which  were  delivered  to  her  agents,  that- 
her  testamentary  intention  must  be  gathered 
from  them  all  read  together,  that  legacies- 
mentioned  in  the  last  two  were  not  cumula-^ 
tive,  and  that  a  legacy  mentioned  in  the  second 
but  not  in  the  last  was  good.  Tennent,  dsc  y^ 
Dunsmure,  dkc.,  1878,  6  R.  150  ;  16  S.  L.  R» 
87. 

147.  Legacy— Cumulative  or  Substitu* 
tionary— Debitor  non  pr»sumitur  donara» 

— In  order  that  the  maxim  may  apply — 
debitor  non  prcesumitur  donare — ^it  is  necessary^ 
that  the  legator  and  the  debtor  shall  b» 
identical.  So  where  an  heir  of  entail  in 
possession  had  burdened  the  estate  with  a. 
provision  in  favour  of  his  younger  children,, 
and  bequeathed  to  them  a  legacy  of  amount, 
equal  to  the  burden  on  the  estate,  held  thafe 
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the  maxim  did  not  apply.  Hope  Johntione 
V.  Hope  Johnttone,  1880,  7  R.  766 ;  17  S.  L.  R 
547. 

148.  Legacy — OnximlatiTe  or  Substitii- 
tionary. — A  father  who  had  made  provision 
for  his  daughter  in  his  will,  subsequently 
took  in  her  favour  a  destination  in  a  bond 
for  £400.  Held  that  the  £400  was  in  addition 
to  the  testamentary  provision.  Milne  v.  Scott^ 
1880,  8  B.  83  ;  18  S.  L.  B.  72. 

149.  Legacy— OnmnlatiTe  or  Snbstitn- 
tionary  Legacies. — "  Where  the  same  amount 
is  bequeathed  in  two  distinct  testamentary 
papers  both  equally  formal  [operative],  then 
both  legacies  are  payable,  unless  it  can  be 
shown  from  the  settlement  of  the  deceased 
or  by  other  competent  evidence,  that  his  in- 
tention was  to  give  one  legacy  only."  RoycU 
Infirmary  of  Edinburgh  v.  Muir^s  Trs.,  1681, 
9  R.  362 ;  19  S.  L.  R  249.  Bule  followed. 
Fraser  v.  F(yrhee  Trs.,  1899,  1  F.  513;  36 
S.  L.R469;  6  S.  L.  T.  310. 

150.  Legacy  — OtunulatiTe  or  Substitn- 
tionary— Separate  WntrngB.— Circumstances 
in  which  held  that  legacies  of  different  amounts 
bequeathed  in  different  writings  were  sub- 
stitutionary and  not  cumulative.  Arrei^  Trs, 
V.  Mother,  1881,  9  R.  107 ;  19  S.  L.  R  66. 

151.  Legacy— GxuniilatiTe  or  Substitn- 
tionary  —  XTniTersal  Settlement  —  Bevo- 
cation.  —  A  lady  died  leaving  a  general 
trust-disposition  and  settlement  in  which  she 
directed  her  trustees,  inter  alia,  to  pay  £500 
to  her  niece.  There  were  found  in  her  re- 
positories two  other  documents,  viz  : — (1)  A 
writing  on  a  half  sheet  of  paper  holograph  of 
and  signed  by  her  and  dated  prior  to  her  trust- 
disposition.  It  contained  a  bequest  of  £500 
to  the  same  niece  and  was  enclosed  in  an 
envelope  which  was  addressed  to  her  brother 
"  to  be  given  him  by-and-by."  The  address 
was  unsigned  and  was  dated  subsequent  to 
the  settlement.  (2)  A  document  dated  prior 
to  the  trust-disposition  and  in  which  also  she 
gave  £500  to  her  niece.  Held  that  the  niece 
was  not  entitled  to  the  legacies  contained  in 
these  documents,  or  either  of  them,  in  addition 
to  that  contained  in  the  settlement.  Brandei^s 
Trs,  V.  Anderson^  dtc.,  1883^  10  B.  1258 ;  20 
S.L.R834 

152.  Legacy— Doable  Legacy— GodiciL— 
Terms  of  a  will  and  codicil  from  which  held, 
when  considered  along  with  certain  memo- 
randa of  the  testator,  that  the  codicil  merely 


referred  to  a  legacy  bequeathed  by  the  will  and 
created  a  certain  life  interest  in  it  and  did  not> 
intend  to  give  an  additional  legacy  of  that- 
amount.  Trustees  of  Free  Church  of  Scotland  v. 
Maitland,  dec,  1887,  14  R  333;  24  S.  L.  R 
290. 

153.  Legacy— GnmnlatiTe  Legacy— Satis* 
faction— Annuity— Sum  "to  form  iMurt  of." 
— By  his  will  a  husband  left  his  widow  an 
annuity  and  made  provision  for  its  secure  pay- 
ment.  By  a  codicil  he  directed  that  the  rents 
of  specified  lands  should  ''form  part  of  the 
annuity.  ..."  Held  that  the  codicil  indicated 
the  fund  out  of  which  the  annuity  was  to  be 
pcttd  and  did  not  make  an  additional  bequest. 
Chivoif  Trs.  v.  CMvat,  1893,  21  R  1;  3L 
S.  L.  R  1 ;  1  S.  L.  T.  257. 

154.  Legacy  —  Satisfaction  of  Debt  — 
liarriage-Gontract  Provision- Debitor  noit 
prsBsmoitor  donare. — Johnstone  became  a 
party  to  the  marriage  -  contract  of  John 
Strachey  and  Ellen  Cooper,  and  covenanted 
to  pay  £4000  within  six  months  of  his  death 
to  the  marriage-contract  trustees.  Johnstone 
died,  leaving  a  will  by  which  he  bequeathed  a 
legacy  of  £4000  to  Mrs.  Strachey.  Held  that- 
the  legacy  was  not  in  satisfaction  of  the 
marriage  -  contract  provision.  Johndone  v. 
Haviland,  1896  (U.  L.),  23  R  6 ;  33  S.  L.  R 
511 ;  3  S.  L.  T.  279.  Cf.  Johnston^s  Trs.  v. 
Johnstone's  Trs.,  1894,  22  B.  28;  32  S.  L.  R 
24 ;  2  S.  L.  T.  277  (where  the  bequest  was 
of  a  share  of  residue). 

155.  Legacy— GumolatlTe  or  Snbstitii- 
tionary— Annuity  to  Widow— Purchase  of 
Annuity. — A  husband,  bound  by  antenuptial 
contract  to  provide  an  annuity  of  £400  to  his 
widow,  executed  a  settlement  purporting  to 
satisfy  this  provision ;  and  thereafter  obtained 
from  a  company  an  annuity  of  £500  to  him- 
self, and  his  wife  if  she  survived  him.  Held 
that  the  purchase  of  the  £500  annuity  was  in 
satisfaction  of  the  marriage-contract  provision, 
but  that  the  husband's  estate  remained  liable 
for  the  £400  annuity  should  the  company  be 
unable  to  carry  out  its  obligation  to  pay  the 
£500  annuity.  Buttery's  Trs.  v.  M'Clelland, 
1879,  6  R.  564. 

156.  Legacy— OumolatiTe  or  Substita* 
tionary— Gonditional  Legacies— Bond  of 
Provision— Election— Eanitable  Gompensa- 
tion. — Terms  of  a  will  and  codicil  of  an  heir 
of  entail  in  possession,  under  which  held  that 
legacies  and  shares  of  residue  bequeathed  to 
younger  sons  were  in  satisfaction  of  their 
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daimB  under  a  bond  of  proviBion.  SomerveUf 
dx,  y.  Scmffrvell,  1884,  11  B.  1004 ;  21  S.  L.  K 
688. 

157.  Legacy— AmiTiity  "Free  from  Bur- 
dens and  Deductions  "  -—  Income  Tax.— 

A  testator  bequeathed  an  annuity  "  exempted 
from  all  burdens  and  deductions  whatsoever." 
Held  that  the  annuity  was  payable,  less  in- 
come tax.  Kinloch's  Trs.  v.  Kinloch^  1880, 
7  R.  696  ;  17  S.  L.  R  444. 

158.  Legacy  —  Exemption  from  Legacy 
Duty— "All  Pree  of  Legacy  Duty."  — A 
testator  wrote  along  the  margin  of  his  holo- 
graph will,  opposite  to  legacies  to  servants, 
the  words  "all  free  of  legacy  duty."  There 
was  no  mark  to  show  where  in  the  context 
they  were  meant  to  be  read.  Held  that  all 
the  legacies  given  in  the  will,  both  to  relatives 
and  to  servants,  were  free  of  legacy  duty. 
Kirkpatrick  v.  Bedford,  1878  (H.  L.),  4  App. 
Oa.  96;  6  R  4;  16  S.  L.  R  315. 

159.  Legacy  —  Exemption  from  Legacy 
Duty— Ck>dicil. — A  testatrix  by  her  settle- 
ment directed  her  trustees  to  pay  and  deliver 
certain  legacies  and  bequests  without  deduc- 
tion for  legacy  duty.  By  a  codicil  she  recalled 
a  particular  legacy  and  bequeathed  the  sub- 
ject of  it  to  other  legatees  without  mention- 
ing legacy  duty.  The  codicil  declared  that 
the  settlement  was  to  stand  in  full  force  with 
the  alteration  made  thereon  by  it.  Held  that 
the  legatees  named  in  the  codicil  was  not 
liable  to  pay  the  legacy  duty.  M^Alpine^  d&c, 
1883,  10  R.  837 ;  20  S.  L.  R.  551. 

160.  Legacy— "Free  of  Legacy  Duty"— 
Pictures. — Observations  on  a  bequest  of  residue 
**  free  of  legacy  duty."  MacdonaWs  Trs,  v. 
Aberdeen  Magistrates^  1902,  4  F.  907 ;  39 
S.  L.R746;  lOS.  L.  T.  177. 

161.  Legacy— "Legacy  Duty"  — Substi- 
tute to  Annuity  originally  bequeathed 
"  ftee  of  Legacy  Duty." — A  testator  in  his 
will  bequeathed  several  annuities  "all  free 
of  legacy  duty,"  and  by  codicils  substituted 
others  to  these  annuitants  as  they  in  turn 
should  die^  no  mention  beincr  hero  made  of 
legacy  duty.  Held  that  the  substituted  annui- 
tants did  not  take  free  of  legacy  duty.  Urqu- 
harVs  Trs.  v.  Gordon,  1900,  3  F.  242;  38 
S.  L.  R.  148 ;  8  S.  L.  T.  329. 

162.  Legacy— "Free  from  Government 
Duties  "—Will  —  Construction  —  Codicil- 
Effect  of   Earlier  on   Later   Codicil.— A 


testator  added  four  codicils  to  his  wilL  In 
the  second  codicil,  referring  to  legacies  be- 
queathed in  the  will  and  codicils,  he  declared 
"  that  the  foregoing  legacies  are  to  be  free  of 
all  Government  duty."  The  third  and  fourth 
codicils  contained  bequests  of  legacies,  but 
nothing  was  said  about  Government  duties. 
Held  that  the  declaration  in  the  second  codicil 
did  not  apply  to  the  legacies  bequeathed  in  the 
third  and  fourth.  Brown^s  Trs.  v.  Grow,  1902, 
5  F.  127 ;  40  S.  L.  R  62;  10  S.  L.  T.  379. 

163.  Legacy  —  Falsa  demonstratio  — 
Wrong  Description  of  Legatee.— A  legacy 
bequeathed  to  "my  late  brother  James's  son '' 
held  a  good  bequest  to  Jameses  only  child,  who 
was  a  daughter.  Macfarlane's  Trs.  v.  Hender" 
son,  dx.,  1878,  6  R.  288 ;  16  S.  L.  R  198. 

164.  Legacy  —  Falsa  demonstratio  — 
Wrong  Description  of  Recipient— Evidence 
as  to  Person  meant.  —  A  legacy  was  be- 
queathed to  "  Edith  Johnstone,  of  28  Athole 
Grardens,  Glasgow.''  There  was  an  Ethel 
Johnstone  at  the  address,  but  no  Edith. 
Another  lady  named  Edith  Johnstone  or 
Burgess,  but  who  did  not  reside  in  Glasgow, 
claimed  the  legacy.  In  a  competition  the 
Lord  Ordinary,  after  a  proof,  upheld  the  claim 
of  Miss  Ethel  Johnstone.  Johnstont^s  Exrs.  v. 
Johnstone,  1902  (0.  H.),  10  S.  L.  T.  42. 

165.  Legacy  —  Falsa  demonstratio.  — 
Legacy  to  "the  Society  for  Prevention  of 
Cruelty  to  Animals,  Greenock,"  held  to  be  in- 
tended for  the  "  Greenock  District  Branch  of 
the  Glasgow  and  West  of  Scotland  Society  for 
the  Prevention  of  Cruelty  to  Animals,''  and  so 
good.  Jaffrey^s  Trs.  v.  Society  for  Prevention 
of  Cruelty  to  Animals,  1903  (O.  H-X  10  S.  L.  T. 
651. 

166.  Legacy— Falsa  demonstratio— Sub- 
ject of  Gift  —  "Heritable  Estate"  — 
Construction. — Held  that  "  heritable  estate  " 
meant  *' whole  estate"  and  included  move- 
ables. On  the  view  which  the  Court  took  of 
the  case  this  made  no  difference.  Clouston's 
Trs.  V.  Bulloch,  1889,  16  R.  937;  26  S.  L.  It 
644. 

167.  Legacy  —  Su1]dect  —  Falsa  demon- 
stratio non  nocet. — A  settlement  was  dated 
17th  March  1892.  It  contained  a  bequest, 
originally  of  £500,  but  altered  to  £250,  in 
favour  of  William  Jamieson.  In  1896  the 
testator  executed  a  codicil  in  which,  after 
a  general  reference  to  ''  my  settlement,"  and 
the  provision  made  in  it  for  William  Jamieson 
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(apart  from  the  legacy),  he  added: — ''The 
£500,  reduced  to  £250,  mentioned  in  my  deed 
of  settlement  of  20th  March  1892,  is  revoked." 
In  a  special  case — ^it  not  being  suggested  that 
there  had  ever  been  a  deed  of  20th  March — 
held  that  the  word  "20th"  was  faUa  dem<yiv- 
straUo.  JamiesorCg  Tr»,  v.  Jamieson,  1899,  2 
F.  258 ;  37  S.  L.  R.  194. 

168.  Legacy— Falsa  demonstratio— Sub- 
ject of  (Hft. — A  testator  bequeathed  to  a 
son  "  all  the  gas  companies'  shares  that  were 
lately  bought  by  me  from  Mrs.  T.  Bruce's 
trustees  for  £300."  He  had  lately  bought 
gas  company  shares  from  the  said  trustees 
for  £798,  but  none  for  £300.  Held  that  the 
legatee  was  entitled  to  all  the  gas  shares 
purchased  from  said  trustees.  Bruce  v.  Bracks 
Tr$.,  1875,  2  R  775  ;  12  8.  L.  R.  485. 

169.  Legacy  — Falsa  demonstratio.  —  In 

the  event  of  his  sister  dying  childless,  a 
brother  stood  to  inherit  as  his  father's  heir 
estate  which  had  been  conveyed  to  her  by  her 
father  in  liferent  only  and  her  issue  in  fee. 
The  brother  by  will  conveyed  his  whole  estate 
to  trustees,  including  estate  to  which  (he 
wrote)  he  hoped  to  succeed  in  the  event  of 
his  sister  dying  childless.  The  sister  having 
died  childless,  it  was  objected  by  the  brother's 
heir  that  the  estate  in  question  was  not 
carried  by  the  will,  because  the  testator  had 
succeeded  to  it  as  his  father's  heir,  and  not 
by  the  death  of  his  sister.  Edd  that  this  was 
a  case  of  faUa  demoruiratio.  Youngs  Trs,  v. 
Young,  1901,  3  F.  616 ;  38  S.  L.  R  434 ;  8 
S.  L.  T.  463. 

170.  Legacy  —  Falsa  demonstratio  — 
EiTor  calculi  —  Proportionate  Divisioii  — 
Besidne. — It  was  provided  in  a  testamen- 
tary settlement  that  a  certain  person  should 
receive  two-thirds  of  the  residue,  another 
person  one-third,  and  a  third  person  "the 
other  third."  Held  that  the  first  party  was 
entitled  to  one-half,  and  the  others  to  one- 
fourth  each  of  the  residue.  Smithes  Trs,  v. 
Smith,  dbc.,  1883,  10  R  1144;  20  S.  L.  R 
764. 

171.  Legacy— Falsa  demonstratio— Refer- 
ence in  GodidL  — In  her  wiU  a  lady  bequeathed 
one-half  of  her  estate  to  a  beneficiary.  In 
a  codicil  she  referred  to  this  lady's  share 
as  being  one-third.  The  purpose  of  the 
codicil  was  to  deal  with  certain  questions 
of  liferent.  Held  that  the  reference  to  the 
share  in  the  codicil  as  one-third  was  faUa 
demonetratio,  the  bequest  in  the  will  itself  not 


being  revoked.  RuseeWe  Trs,  v.  Palmer,  1901 
(O.  H.),  9  S.  L.  T.  321. 

172.  Legacy— Falsa  demonstratio— ^ift 
of  Annuity  as  stated  in  Marriage-contract. 

—  A  husband  directed  his  testamentary 
trustees  to  pay  his  widow  an  annuity  of  £150 
'*  provided  to  her  under  a  marriage-contract." 
The  marriage-contract  only  made  provision 
for  an  annuity  of  £100.  Held  that  the  widow 
was  entitled  to  an  annuity  of  £150.  Forhef 
Trs,  V.  Forbes,  1893,  20  R  248;  30  S.  L.  R 
250. 

178.  Legacy— Oliject  of  Oift^<*  Children" 
Ascertainment  —  Feriodical  Distributions 
Fost  nati. — A  truster  having  directed  that  a 
fund  should  be  distributed  in  portions  and  at 
different  times  amongst  children  of  a  famUy, 
held  that  a  child  born  after  two  portions  had 
been  paid  was  not  entitled  to  claim  any  part 
of  these,  but  that  he  was  entitled  to  the 
portion  that  might  subsequently  fall  to  be 
distributed.  Ross,  <tc,  v.  JDunlop,  1878,  5  R 
833;  15S.  L.R580. 

17A  Legacy— Olgect  of  Gift- Children 

—  Ascertainment  of  Class— Post  natns — 
Conditio  si  sine  liberis  decesserit.— A  father 
who  was  a  widower,  by  his  settlement  directed 
his  trustees  to  make  over  his  whole  estate  to 
his  children  nominatim.  Some  years  later  he 
married  again,  providing  a  sum  of  £3000  to 
trustees  under  his  marriage-contract  to  pay 
an  annuity  to  his  wife  and  the  fee  to  the 
whole  children  of  both  marriages  if  his  wife 
should  survive,  that  provision  being  declared 
to  be  in  satisfaction  of  legitim;  if  she  pre- 
deceased no  provision  was  made  for  the  chil* 
dren.  He  died  six  months  after  the  marriage 
survived  by  his  wife,  who  bore  a  posthumoua 
child.  The  posthiunous  child  claimed  a  third 
of  the  provision  under  the  will  in  addition 
to  a  third  of  the  provision  made  by  the 
marriage-contract.  Claim  repelled.  Findlajfs 
Trs.  V.  Findlay,  1886, 14  R.  167 ;  24  S.  L.  R  56. 

175.  Legacy— Directs  of  Gift— ''Children 
bom  or  who  shall  be  bom"— Time  for  Ascer- 
taining.— ^Where  a  legacy  was  conceived  in 
favour  *'  of  the  children  bom  or  who  shall  be 
born  to  my  cousins  A,  B.,  C,"  held  that  the 
beneficiaries  must  be  ascertained  at  the  date 
of  the  testator's  death,  children  bom  to  A.^ 
B.,  0.  after  that  date  taking  no  interest. 
Hayward's  Exrs,  v.  Young,  1895,  22  R  757 ;  32 
S.  L.  R  559 ;  3  S.  L.  T.  54. 

176.  Legacy  —  Object  of  —  Children  — 
Vesting  and  Payment  at  the  Age  of  25— 
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<na88  ascertained  when  First  Share  pay- 
able— ^Annnity. — Trustees  were  directed,  on 
the  termination  of  a  liferent,  to  hold  a  fund 
•(subject  to  a  further  annuity)  for  behoof  of 
the  children  of  A.  ^  procreated  or  to  be  pro- 
created," the  respective  shares  being  payable 
to  the  sons  as  they  became  twenty-five.  There 
was  a  survivorship  clause,  referring  to  death 
l3efore  or  after  the  liferentriz.  Held  (1)  that 
Testing  took  place  at  the  close  of  the  life- 
rent and  as  the  children  became  twenty-five, 
although  the  annuity  was  current ;  (2)  that 
on  these  events  they  were  entitled  to  im- 
mediate payment  of  their  share  of  the  whole 
fund  except  what  was  required  for  the  annuity. 
Opinions  that  the  class  was  closed  when  the 
eldest  became  twenty-five  (after  the  expiry  of 
the  liferent)  and  that  post  nati  were  excluded. 
Buchanan^s  Trs.  v.  Buchanan,  1877,  4  R.  754; 
14  S.  L.  R  603. 

177.  Legacy— Object  Of  Giftr-"Children" 
— Gift  on  Majorities  — Ascertainment. — 
Trustees  were  instructed  to  hold  a  fund  for 
the  children  of  A.  who  should  attain  majority 
or,  in  the  case  of  daughters,  be  married.  Held 
that  the  class  was  not  fixed  at  the  majority 
of  the  eldest  child,  and  that  all  children  bom 
to  A.  would  be  entitled.  Hope  Johnstone  v. 
Sinclair's  Trs,,  1904,  7  F.  25  ;  42  S.  L.  R.  30 ; 
12  S.  L.  T.  384. 

178.  Legacy  —  Oluect  of  GKft— Destina- 
tion —  Ascertainment  of  Olass.—  Trustees 
were  directed  to  convey  heritage  to  truster's 
daughter  in  liferent  and  her  issue  in  fee. 
Held  that  all  children  bom  to  the  daughter 
were  entitled  to  participate.  Ross  v.  Dunlop 
(5  R.  833)  distinguished,  Simpson  v.  Marshall, 
1900,  2  F.  447  ;  37  S.  L.  R  314 ;  7  S.  L.  T.  195. 

179.  Legacy— Objects  of  Gift— Children— 
Falsa  demonstratio — Erroneous  Enumera- 
tion.—HeZe^  that  a  legacy  of  £3000  to  a  niece, 
and  "  to  each  of  the  other  three  children  "  of  a 
brother — who  in  fact  left /our  children  besides 
the  said  niece,  was  effectual  to  the  four  other 
children.  Bryce's  Trustee,  1878,  5  R.  722 ;  15 
S.  L.  R  412. 

180.  Legacy — Ol^ect  of  Gift  —  Children 
as  a  Glass — Falsa  demonstratio — Enumersr 
tion. — A  testatrix  bequeathed  a  legacy  to  the 
children  of  her  brother,  "  of  whom  there  are 
nine."  In  point  of  fact,  at  the  date  of  the 
^11  the  brother  had  ten  children,  and  three 
more  were  bom  to  him  before  the  testatrix's 
death.  Held  that  all  the  brother's  children 
.should  participate.  Millar's  Trs.  v.  Rattray, 
1891,  18  R.  989  ;  28  S.  L.  R.  760. 


18L  Legacy— Object  of  the  Gift— "Chil- 
dren "—Exclusion  of  Child  succeeding  to  an 
Estate. — A  bequest  of  residue  ^to  children 
then  alive  of  my  brothers  and  sisters  equally 
per  capita;  but  always  secluding  the  eldest 
son  of  each  family  who  may  have  succeeded 
to  any  heritable  property  of  his  father,"  con- 
strued to  mean  that  the  seclusion  did  not 
apply  to  the  case  of  a  brother  or  sister  having 
only  one  child.  Yeats  v.  PaUm,  dbc,y  1880, 8  R 
171;  18  8.  L.R  116. 

182.  Legacy— Object  of  Gift— "Children" 
—Illegitimate  Child.— A.  M.  made  a  bequest 
of  heritage  to  his  son  D.  M.  in  liferent,  ^  and 
to  his  lawful  children  at  my  death  equally," 
whom  failing  to  his  married  daughter  Mrs.  L. 
in  liferent, ''  and  to  the  whole  children  pro- 
created or  that  may  yet  be  procreated  of  her 
body."  At  the  date  of  the  settlement  Mrs.  L. 
had  an  illegitimate  child,  G.  C,  who  lived 
with  the  testator,  and  for  whom  he  made  a 
special  provision  by  legacy,  designating  her 
as  his  '*  granddaughter."  D.  M.  having  died 
without  issue,  and  subsequently  Mrs.  L. 
having  died  leaving  no  issue  but  6.  C,  a 
competition  arose  between  G.  C.  claiming 
under  the  destination  to  the  ''whole  children  " 
of  Mrs.  L.,  and  the  widow  of  D.  M.  claiming 
as  representing  the  testator's  heir  ah  in- 
testato.  Held  that  the  word  ''children  "  must 
be  construed  here  in  its  ordinary  meaning  as 
applying  to  legitimate  children  only.  Mitchell's 
Trs.  V.  Cables,  1893  (O.  H.),  30  S.  L.  R  969;  1 
S.  L.  T.  156. 

183.  Legacy— Object  of  Gift— "Children" 
—Illegitimate  Children. — Terms  of  a  trust- 
disposition  and  settlement  from  which  held 
that  the  testator  intended  to  include  among 
"  lawful  children  "  children  in  regard  to  whose 
legitimacy  there  was  some  question.  Sharp^s 
Trs.  V.  Sharp,  1894,  2  S.  L.  T.  124. 

184.  Legacy— Object  of  Gift— ''Children" 
—Child  bom  of  Adulterous  Intercourse — 
Legitimation. — A.  directed  his  trustees  to 
hold  certain  sums  "for  the  children  of  my 
brother  B.  by  his  present  wife."  One  of  the 
children,  C,  of  B.  and  his  said  wife,  was  the 
offspring  of  adulterous  intercourse.  Held 
that  "children"  meant  legitimate  children, 
and  that  C.  had  no  claim  under  A's  wilL 
Govenlock's  Trs.  v.  Govenlock,  1895  (0.  H.),  3 
a  L.  T.  163. 

185.  Legacy— Object  of  Gift— "Children" 
—Illegitimate  Children.  — A  testator  had 
gone  through  a  form  of  marriage  with  his 
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deceased  wife's  sister.  In  his  will  he  referred 
to  her  as  hb  wife,  and  to  a  child  of  the  con- 
nection as  his  child,  to  whom,  together  with 
'''children  that  may  yet  be  bom  to  me,"  he 
bequeathed  his  whole  estate.  Hdi  that,  on 
4i  sonnd  construction  of  his  will,  children 
bom  of  the  said  connection  after  the  date  of 
the  will  were  entitled  to  benefit  under  it. 
AUan  Y.  Adamson^  1902  '(O.  H.),  9  S.  L.  T. 
404. 

186.  Legacy  —  Object  of  Oift  —  ''  Their 
fOuldren" — Second  llianlage.— Two  of  the 
beneficiaries  under  a  will  were  a  nephew  and 
niece  of  the  testator.  They  married,  and  the 
testator,  by  a  codicil,  directed  his  trustees  to 
retain  out  of  their  share  £200  and  to  divide 
it,  on  the  expiry  of  a  liferent,  equally  among 
**  their  children."  The  niece  having  died,  her 
liusbcuid  married  again.  He  had  children  of 
both  his  marriages.  Held  that  the  children 
of  the  second  marriage  took  no  share  of  the 
£200.  WhUues  Trs.  v.  WTiittet,  1892,  19  R. 
^75 ;  29  S.  L.  R.  834. 

187.  Legacy  —  Object  of  Gift--"  Second 
Oonsins"  — Meaning  of  TeniL—Held  that 
the  term  "  second  cousins  "  as  used  included 
^first  cousins  once  removed.  Drylie^s  Factor  v. 
Itohertson,  dbc.,  1882,  9  R.  1178  ;  19  S.  L.  R. 
S84. 

188.  Legacy— Objects  of  Gift— "Fami- 
lies**—Per  stirpes  or  per  capita.— Where 
•estate  came  to  be  divided,  in  terms  of  a  will, 
between  the  ** families*'  of  the  testator^s 
sisters,  held  that  the  term  ** family"  meant 
•children,  and  that  the  division  was  to  be  per 
stirpes.  Lovfi  Tre,  v.  JVhittcorth,  1892,  19  R 
431 ;  29  S.  L.  R.  389. 

189.  Legacy— Objects  Of  Gift— "Family.** 
— "Family"  held  to  include  all  children, 
whether  surviving  or  dead.  MacdonaldU  Tr$, 
V.  Macdonaldy  1900  (O.  H.),  8  S.  L.  T.  226. 

190.  Legacy— Object  of  Gift— '*Heir-at- 
Law." — ^A  testatrix  directed  her  tnistees  to 
£ell  certain  heritage  and  her  whole  estate, 
beritable  and  moveable,  and  pay  over  the 
residue,  after  payment  of  legacies,  &c.,  ''to 
my  heir-at-law,  whom  failing,  to  my  next-of- 
kin."  Held  that  "  heir-at-law  "  meant  heir  in 
heritage.  Glen  v.  Stewart,  1874,  1  R.  (H.  L.) 
48  ;  11  S.  L.  R.  496. 

191.  Legacy— Object  of  Gifir-" Heirs*'  of 
Legatee  in  whom  no  Interest  Vested— 
^'Executors  and  BepresentatiTes."— Trus-  I 


tees  were  directed  to  pay  the  fee  of  a  fund  to 
the  heirs  in  mohilihue  of  a  person  who  had  a 
liferent  of  it.  The  liferenter  died  testate. 
Held  that  not  his  executor-nominate  but  his 
heirs  in  mobilibiu  ah  intestato  took  the  fund. 
Haldan^s  Trs.  v.  Sharp's  Trustee,  1890,  17  R. 
385 ;  27  S.  L.  R.  303.  But  where  in  similar 
circumstances  the  destination  was  to  the  *'  ex- 
ecutors and  representatives  whomsoever,"  held 
that  the  executor-nominate  took  the  fund. 
ScotVe  Ears,  v.  Methven's  Exrs,,  1890, 17  R  389 ; 
27  S.  L.  R.  314. 

192.  Legacy— Objects  — Gonstmction- 
Heirs  and  Successors.— A  lady  bequeathed 
a  legacy  to  her  husband's  son  by  a  former 
marriage, — ''  To  J.  0.  and  his  heirs  and  suc- 
cessors the  sum  of  £1000.  In  the  event  of 
the  said  J.  0.  predeceasing  me  without  leaving 
lawful  issue  of  his  body  I  leave  and  bequeath 
to  my  husband  the  sum  of  £500."  J.  G.  pre- 
deceased the  testatrix  without  lawful  issue, 
his  father  being  his  nearest  heir.  On  the 
testatrix's  death, — held  that  her  surviving 
husband  was  entitled  to  the  £500  legacy,  but 
not  (as  J.  C.'s  heir)  to  any  portion  of  the 
£1000  legacy.  On  a  sound  construction 
J.  C.'s  ''heirs  and  successors"  must  mean 
'*  heirs  of  his  body."  Craw's  Trs.  v.  Craw, 
1899, 1  F.  572 ;  36  S.  L.  R  414 ;  7  S.  L.  T.  3. 

193.  Legacy— Object  of  the  Giflr-<*Heir8" 
—When  Ascertained— Expiry  of  Liferent. 
— A  testatrix  conveyed  her  estate  to  trustees 
in  trust  for  A.  and  B.  in  liferent  and  for  their 
issue  in  fee,  and,  failing  issue,  for  her  "  nearest 
heirs  in  moveables  whomsoever."  A.  and  B. 
died  without  issue.  Held  that  the  heirs  under 
the  will  were  to  be  ascertained  at  the  death 
of  A.  and  B.,  and  that  they  were  therefore 
excluded,  although  they  were  among  the 
testatrix's  heirs  as  at  her  death.  HaJdan^s 
Trs.  V.  Murphy^  1881,  9  R.  269;  19  S.  L.  R 
217. 

194.  Legacy  —  Object  of  Gift  —  "Heirs 
Whomsoever  "—When  Ascertained— Ex- 
piry of  Liferent. — A  man's  ^' heirs  whom- 
soever" are  to  be  looked  for  as  at  the  date 
of  his  death  and  not  at  any  later  date  when 
a  fund  destined  to  his  "heirs  whomsoever" 
happens  to  become  payable.  How^s  Trs.  v. 
How^s  Jvdicial  Factor,  1903,  5  F.  1099;  40 
S.L.  R.  572;  11  S.  L.  T.  232. 

195.  Legacy  —  Object  —  Destination  — 
Heirs  and  Assignees  Whomsoever— When 
Class  to  be  Aflcertained. — L.  and  H.  were 
married  on  1st  September  1874.    By  ante- 


2129 


SUCCESSION 


2130 


nuptial  contract  L.  had  conveyed  her  whole 
estate  to  trustees,  directing  them  that  in  the 
event  of  there  being  no  child  of  the  marriage, 
or  no  child  surviving  the  period  of  vesting, 
which  was  to  take  place  on  arrival  at  twenty- 
one  years  or  on  marriage,  they  should,  on  the 
expiration  of  the  husband's  liferent,  make 
over  the  fee  to  such  persons  as  she  might 
appoint,  *'and  failing  such  writing  to  her 
heirs  and  assignees  whomsoever."  She  died 
on  17th  June  1876,  survived  by  the  only 
child  of  the  marriage,  who  died  on  22nd  June, 
a  few  days  after  its  birth,  and  by  her  husband, 
who  died  on  13th  July  of  the  same  year.  She 
had  not  executed  any  writing  of  appointment. 
Held  that  the  destination  by  L.  in  favour  of 
heirs  and  assignees  was  a  destination  in  favour 
of  a  class  to  be  ascertained  at  the  time  when 
the  distribution  fell  to  be  made,  and  not  at 
the  date  of  her  death.  The  Lord  Advocate  v. 
Lanwnd,  1886  (0.  H.),  23  S.  L.  R.  602. 

196.  Legacy— Object  of  (Hft—"  Issue. " 
— Observed  (per  Lord  President  Inglis)  that 
"the  term  Mssue'  or  Mawful  issue'  has  no 
technical  meaning.  It  may  mean  children  or 
it  may  mean  descendants  generally  according 
to  the  way  in  which  it  is  used  and  the  terms 
of  the  clause  in  which  the  word  or  words  occur 
and  the  mind  of  the  testator  in  so  far  as  it 
can  be  gathered  either  from  the  particular 
clause  or  from  the  whole  scope  or  purpose  of 
his  settlement."  Opinion  {per  Ld.  Shand)  that 
"  unless  in  exceptional  circumstances  the  term 
*  issue '  occurring  in  a  settlement  is  to  be  taken 
in  its  ordinary  or  primary  sense,  so  that  a  be- 
quest to  a  person  and  his  or  her  issue  is  a 
bequest  to  children  and  not  to  descendants." 
Young's  Trs.  v.  M^NaJb,  dbc,  1883,  10  R.  1165 ; 
20  S.  L.  R.  789. 

197.  Legacy— Object  of  Gift— "Issue "— 
Grandchildren. — Terms  of  a  trust-disposition 
and  settlement  which  held  to  include  grand- 
children, under  the  description  "  issue.''  Per 
Ld.  Kinnear  :  It  appears  to  me  that  in  the 
ordinary  sense  the  word  "issue"  includes 
direct  descendants  of  eveiy  degree,  and  there- 
fore that  a  gift  to  the  issue  of  the  testator's 
children  will  take  effect  in  favour  of  their 
grandchildren,  and  that  a  gift-over,  in  the 
event  of  a  child  leaving  no  issue,  will  not  take 
effect  if  the  child  dies  leaving  grandchildren. 
Turner's  Trs.  v.  Turner,  1897,  24  R  619;  34 
S.  L.  R.  468 ;  4  S.  L.  T.  332.  JVihon's  Trs.  v. 
Wilson,  1901,  3  F.  967 ;  38  S.  L.  R  706 ;  9 
S.  L.  T.  102. 

198.  Legacy— Object  of  Gift— "Issue "— 
Grandchildren.  —  Per   Ld.  Adam  :    In    my 


opinion  the  term  "issue"  [used  in  a  testa* 
mentary  settlement]  is  a  flexible  word,  and 
capable  of  interpretation  and  limitation,  but 
it  appears  on  the  authorities  that,  if  there  ia 
nothing  said  to  show  that  it  is  used  with  a 
limited  signification  as  applicable  to  direct 
children  only,  then  the  term  includes  grand- 
children. Bounds  Trs.  v.  Bla4:k,  1899, 36  S.  L.  R. 
475. 

199.  Legacy— OUect  of  Gift— "Issue  of 
Body." — Held  that  the  context  of  the  deed 
showed  that  the  phrase  "  lawful  issue  of  her 
body  "  was  to  be  construed  as  "  heirs  of  her 
body."  Campbell  v.  Campbell,  1881,  8  R.  694  j 
18  S.  L.  R.  440. 

200.  Legacy— Object  of  Gifir-*' Issue"— 
Ascertainment  of  the  Class— Will— Herit* 
able  and  Moveable  Estate. — A  testator 
destined  the  residue  of  his  estate,  heritable 
and  moveable,  to  a  daughter  in  liferent,  and 
"  the  lawful  issue  of  her  body  in  fee."  Held 
(on  the  terms  of  the  will)  that  the  heritable 
portion  of  the  residue  fell  to  the  eldest  son 
of  the  daughter,  and  that  the  moveable  estate 
fell  to  be  divided  among  the  other  children ; 
and  that  children  bom  after  the  testator's 
death  were  entitled  as  well  as  those  then  alive. 
Christie  v.  Wisely,  1874,  1  R.  436. 

201.  Legacy— Object  of  Gift— "Nearest- 
of-Kin" — Time  of  Ascertainment. — By  a 
mutual  disposition  made  by  two  spouses,  the 
trustees  were  directed  after  the  death  of  the 
survivor,  who  was  to  have  a  liferent  of  the 
whole  estate,  to  divide  it  into  two  parts,  and 
convey  one  to  any  persons  to  be  appointed  by 
the  husband,  and  failing  appointment,  to  hia 
nearest-in-kin  equally.  The  husband  died 
first  without  making  an  appointment.  Held 
that  the  fee  of  the  husband's  half  vested  on 
his  death  in  his  next-of-kin  as  at  that  date. 
Ferrier  v.  Angus,  1876,  3  R,  396 ;  13  S.  L.  R. 
263. 

202.  Legacy  —  Object  of  Gift  — Next-of- 
Kin— When  Ascertained.— The  date  of  a 
person's  death  must  be  looked  to  in  determin- 
ing who  are  his  next-of-kin.  Gregory^s  Trs.  v. 
Alisoti,  1889,  16  R.  (H.  L.)  10 ;  26  S.  L.  R. 
787.  StodaH's  Trs.  v.  StodaH,  1895  (O.  H.),  2 
S.  L.  T.  551. 

203.  Legacy— Object  of  Gift— "Nearest- 
in-Kin"— Heirs  in  mobilibus.- A  legacy  to 
^^  nearest -in-kin"  is  not  a  legacy  to  ''heirs  in 
mobilibus."  What  is  the  meaning  of  "next- 
of-kin  "  ?  Young^s  Trs.  v.  Janes,  dx.,  1880, 
8  R.  242 ;  18  S.  L.  R  135. 
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204.  Legacy  — OWect  — Next -of -Kin  — 
Mother. — A  mother  is  not  one  of  the  next- 
of-kin  of  a  deoeaaing  child.  Honeyman^i  Trustee 
V.  Donaldson,  1900,  2  F.  639  ;  37  S.  L.  R.  388 ; 
7  S.  L.  T.  363. 


205.  Legacy  — Object  — Next- of -Kin  — 
HeiiB  in  mobililms  — Intestate  Moveable 
Succession  Act. — See  FvMon's  Trustee  v. 
FuUon,  1901  (O.  H.),  8  S.  L.  T.  466. 

206.  Legacy  —  Objects  of  Gift- Person 
"entitled  to  succeed"  to  Entailed  Estate. 
— ^A  will  contained  a  direction  to  trustees  to 
entail  an  estate  in  favour  of  a  series  of  heirs, 
and  to  deliver  heirlooms  to  the  "persons 
appointed  to  succeed  "  in  said  entailed  estate. 
Held  that  the  object  of  this  gift  was  the 
person  actually  taking  the  entailed  estate, 
although  not  first  called  in  the  destination. 
Adam's  Trs,  v.  Wilson,  1899,  1  F.  1042;  36 
S.  L.  R  819. 

207.  Legacy  —  Object  of  Gift— "Rela- 
tions."— Terms  of  a  trust  -  disposition  and 
settlement  from  which  held  that  the  term  **  re- 
lations "  was  not  Umited  to  next-of-kin.  I'ait's 
Trs.  v.  Bannatyney  1894  (O.H.),  2  S.  L.  T.  168. 

208.  Legacy  —  Object  of  Gift  —  "Bela- 
tives"  —  Per  capita  or  per  stirpes.  —  A 

testator  directed  the  division  of  residue  among 
his  ''relatives/'  At  the  date  of  his  will  he 
had  brothers  and  sisters  alive.  They  all  save 
one  predeceased  him,  some  of  them  leaving 
families.  Held  that  the  residue  fell  to  be 
divided  among  the  surviving  sister  and  her 
nephews  and  nieces  per  stirpes.  Cannin^ham's 
Trs.  v.  Cunfiingham,  1896,  18  R.  380;  28 
S.  L.  R.  266. 

209.  Legacy  —  Object  —  Relations  — 
Legacy  to  one  Heir.  —  A  testator  having 
made  provision  in  her  will  for  a  brother,  by 
codicil  cancelled  these  provisions,  and  directed 
her  trustees  to  divide  her  estate  among  her 
relatives  ^*  according  to  their  legal  rights.'' 
Held  that  the  brother  took  a  share  as  heir  in 
mobilibus.  Johnston's  Trs.  v.  Johnston,  1891,  18 
R  823  ;  28  S.  L.  R.  634. 

210.  Legacy— Object  of  Gift- "Nearest 
Relatives." — "Nearest  relatives  entitled  to 
succeed  to  moveable  estate"  held  to  mean 
heirs  in  mobilibus.  Thompson's  Trs,  v.  Thomson, 
1903  (O.  H.),  11  S.  L.  T.  67. 

211.  Legacy— Objects  of  Gift  — Glass— 
Imi^lied  Exclusion  from.— A  testator  directed 
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his  trustees  to  pay  his  brother  an  annuity  of 
£20.  By  a  subsequent  purpose  he  directed 
them  generally  to  make  payments  from  his 
estate  for  the  relief  of  the  aged  and  infirm  of 
his  relatives,  but  not  to  apply  more  than  £20 
a  year  to  the  needs  of  any  one  of  them.  Held 
that  the  annuitant  brother  was  not  precluded 
from  receiving  further  reUef  from  the  general 
fund.  Ritchie  v.  Davidson's  Trs.,  1890,  17  R, 
673  ;  27  S.  L.  R.  630. 

212.  Legacy  —  Object  —  "Representa- 
tives "—Executor  or  Next-of-Kin. — Under 
an  antenuptial  marriage-contract  certain  pro- 
perty, heritable  and  moveable,  was  to  be 
liferented  by  the  surviving  spouse,  and  on 
the  death  of  the  last  spouse  the  moveables  to 
be  equally  divided  among  the  representatives 
of  both.  Held  that  the  executor-nominate  of 
the  surviving  widow  was  her  "  representative." 
Manson  v.  Hutcheon,  1874, 1  R.  371 ;  11  S.  L.  R. 
190. 

218.  Legacy— Objects  of  Gift-  Gharity— 
Bursary  —  "Residenters  in  Parish  and 
Burgh  of  Elgin." — In  construing  the  words 
above  quoted,  being  descriptive  of  a  class  for 
whose  benefit  bursaries  had  been  bequeathed, 
held  that  residenters  in  any  part  of  the  parish 
or  burgh  were  included.  Anderson's  Bursary 
Trs.  v.  Sutherland,  1889, 16  R  574 ;  26  S.  L.  R. 
430. 

214.  Legacy— Object  of  Bequest— Testa- 
tor's "Servants."— In  this  case  the  Court 
decided  which  of  a  testator's  employees  fell 
within  the  description  in  his  will  of  "  servants 
who  shall  be  in  my  service  at  the  time  of  my 
death,  and  who  shall  have  been  with  me  four 
years."  Stirling  Maxwell's  Exrs.  v.  Grant,  1886, 
13  R.  854 ;  23  S.  L.  R  584. 

215.  Legacy  —  Object  of  Gift— "Ser- 
vants."— A  testator  after  narrating  certain 
bequests  bequeathed  "to  each  of  my  other 
servants  who  shall  be  in  my  service  at  the 
time  of  my  death  and  who  shall  have  been 
with  me  for  four  years,  one  year's  wages.'' 
Held  that  a  blacksmith  hired  by  the  year  at  a 
weekly  wage  which  was  paid  monthly  was  en- 
titled to  a  legacy  of  a  year's  wages.  Brovm 
V.  Maxwell's  Exrs.,  1884, 11  R.  821 ;  21  S.  L.  R. 
549. 

216.  Legacy— Object  of  Gift— "Sons"— 
Grandsons. — Terms  of  a  trust-disposition 
and  settlement  in  which  "sons"  held  not 
to  include  grandsons  and  great-grandsons. 
Magistrates  of  Perth  v.  Irvine,  1895  (0.  H.),  3 
S.  L.  T.  23. 

21 
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217.  hHMCf-CbieeU  of  CMIt-CoBdttiflB 
of  Qitt^hKMef  to  Tniotow  Aicfiytnuin 
of  Qfteo— FalM  donmutUatio— AegrttoL 

— A  te&UUjT  directed  Ine  imetees,  on  the 
expiry  of  a  liferent,  to  diride  the  free  reeidiie 
d  hi«  eetote  etnong  themflelree,  shaie  and 
•bsre  alike,  **  declaring  that  if  aoj  of  mj  teid 
truiteee  ihall  die  before  the  eaid  residoe  shall 
become  pajmble,  then  tach  share  or  sheres  to 
which  they  would  hare  been  entitled  if  they 
were  alire  shall  rest  in  and  be  payable  to  theb* 
heirs,  executors,  and  successors."  One  of  the 
indiridoals  named  as  trustee  predeceased  the 
testator.  Held  (1)  that  it  was  a  condition  of 
the  gift  that  the  nominated  trustee  should 
surrire  the  truster  and  accept  office ;  (2)  that 
what  would  have  been  the  share  of  the  pre- 
deceasor  accresced  to  the  suryiving  and 
accepting  trustees.  MeUvf»  Tr$,  ▼.  Leggt^t 
Exrx,,  189B,  25  R.  954 ;  35  8.  L.  R.  763. 

218.  Legacy— Objects  of  Gift— Tmatees 
receiying  Legacy  ''as  Mark  of  Regard"— 

Reiidlie. — A  testator  directed  his  trustees  to 
pay  legacies  to  a  number  of  legatees,  **  whom 
I  hereby  constitute  my  residuary  legatees, 
and  to  each  of  my  trustees  £19,  198.  as  a 
mark  of  my  regard  for  them.''  The  direction 
as  to  residue  was  for  division  among  "my 
said  legatees,  in  proportion  to  the  amounts 
of  their  respective  legacies."  The  trustees 
named  having  survived  and  accepted  office, 
htUi  that  they  were  entitled  to  share  in  the 
residue.  Adam'i  Tr$,  v.  WiUon^  1899,  1  F. 
1042  ;  30  B.  L.  R.  819. 

219.  Legacy— Object  of  (Hft— ''Female 
Workers  employed  in  Factory/'— ffe/^^  that, 
within  the  class  ''Female  workers  employed 
in  my  factory,"  a  woman  whose  duties  were 
to  clean  out  the  offices  in  the  factory  was 
not  included.  Young  v.  Dick^s  Trs,,  1903 
(0.  H.),  11  S.  L.  T.  200. 

220.  Legacy— Objects— Per  stirpes  or  per 
capita. — A  testator  directed  the  residue  of 
his  estate  to  be  divided  between  his  surviving 
brotliors  and  sisters  and  the  lawful  issue  of 
those  who  might  be  deceased,  share  and  share 
alike.  At  the  date  of  the  will  one  of  the 
testator's  brothers  was  dead  leaving  issue. 
Ihhl  in  a  question  between  the  testator's 
brothers  and  sisters  and  the  children  of  the 
deceased  brother  that  the  division  of  the 
•state  must  be  jtcr  stirpei  and  not  per  capita, 
Lamft  TVn.  V.  Siinson,  1879,  7  R  244 ;  17 
S.  L,*ll.  128. 

221.  Legacy— Oldects— Per  capita  or  per 
stirpes  —  Accretion  —  Survivorship.  —  A 


truster  directed  fan  trustees  to  <fivide  the 
lesidoeof  his  estate  into  three  pazta^  one  of 
wliidi  was  to  be  paid  to  one  of  Ida  brothera 
in  the  event  (which  happened)  of  his  surviving 
htm  and  being  then  nnmarried.  Hie  other 
two  parts  were  to  be  held  for  eadi  of  his  other 
two  brothers  in  liferent,  and  for  their  children 
also  in  liferent  (subject  to  a  certain  deduc- 
tion), for  their  behoof  **  equally,  and  share 
and  share  alike,"  the  fee  to  go  after  their 
death  to  the  "  lawful  issue  wh<misoever  of  the 
said  child  or  children  of  my  said  brothere 
respectively  equally  and  share  and  share 
alike."  Failing  ^  the  child  or  children  of  any 
of  his  ''brothen  without  leaving  lawful 
issoe,  the  share  of  such  child  or  children" 
was  to  be  applied  for  behoof  of  ^the  child 
or  children  surviving  of  my  other  brothers, 
each  faunily  succeeding  equally."  Each  of  the 
two  married  brothen  of  the  truster  left 
several  children,  and  a  child  of  one  of  them 
having  died  without  issue,  but  leaving  two 
sisten,  the  share  liferented  by  him  was 
claimed  by  the  family  of  the  truster's  other 
brother.  Held  (1)  that  it  did  not  pass  to 
them,  but  remained  in  the  family  of  the 
deceasing  child's  father ;  (2)  that  the  liferent 
of  it  did  not  accresce  to  the  two  sisters  of  the 
deceasing  child^  but  that  the  fee  of  it  fell  at 
once  to  their  issue  per  capita  and  not  per 
stirpes.  Biuhanan's  Trs.,  1883,  20  S.  L.  K. 
666. 

222.  Legacy— Object  of  (Hft— Per  capita 
or  per  stirpes.  —  Under  a  bequest  to  the 
truster's  brothers  and  sisters  in  liferent  and 
their  issue  in  fee,  whom  failing  to  the  sur- 
vivors and  their  issue,  held  that  accresdng 
shares  were  taken  by  the  survivon'  issue  per 
stirpes.  Ramsay* s  Trs,  v.  Ramsay,  1876,  4  R. 
243 ;  14  S.  L.  B.  168. 

223.  Legacy— Objects  of  Gift— Per  capita 
or  per  stirpes. — A  testator  gave  the  liferent 
of  the  residue  of  his  estate  to  his  three 
daughters,  and  the  fee  to  their  issue.  In  the 
event  of  any  of  his  daughters  dying  without 
issue,  he  directed  the  share  liferented  by  her 
to  be  held  for  the  liferent  use  of  her  surviving 
sisters,  and  **  failing  them,  or  either  of  them, 
then  the  said  third  part  or  share  shall  be 
divided  equally  amongst  their  lawful  children 
share  and  share  alike  on  their  respectively 
attaining  majority."  Cue  daughter  having 
died  without  issue,  held  that  the  fee  fell  to 
be  divided  among  the  children  of  her  sur- 
viving sistera  per  stirpes  and  not  per  capita. 
/foWj  TVs.  V.  Ramsay,  d&c,  1884^  12  B.  314; 
22  S.  L.   R.   221.     Followed  in   Tristram  v. 
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M'Haffies,  1894,  22  R.  121  ;  32  S.  L.  R.  114; 
2  S.  L.  T.  334. 

224.  Legacy— Objects— Per  capita  or  per 
stirpes. — A  testator  disponed  heritable  pro- 
perty to  his  children  equally  in  liferent  allen- 
arly  and  their  children  equally  in  fee.  He 
declared  that  in  the  division  of  the  rents 
each  son  should  receive  £10  more  than  each 
daughter,  which  preference  should  descend, 
when  the  succession  to  the  fee  took  effect,  to 
their  children ;  and  that  the  share  of  any 
<$hild  dying  without  issue  should  accresce  to 
the  survivors  in  liferent  and  their  issue  in 
fee.  Two  children  only  left  issue.  Held  that 
the  division  of  the  estate  was  per  stirpes  be- 
cause of  (1)  the  preference  given  to  the 
families  of  sons ;  and  (2)  the  clause  of  accre- 
tion which  depended  on  the  failure  of  a  stirps, 
AUen  v.  Flint,  1886,  13  R.  976 ;  23  S.  L.  R 
703. 

225.  Legacy--Obdects— Per  capita  or  per 
stirpes — "Nearest-in-kin."  —  In  a  mutual 
settlement  the  spouses  disponed  their  estate 
on  the  death  of  the  survivor  of  them  "  to  the 
tiearest-in-kin  of  us,  the  said  .  .  .  equally." 
Held  that  the  estate  fell  to  be  divided  among 
the  next-of-kin  of  both  spouses  as  a  single 
•class  per  capita.  Hogg  v.  Bruce,  1887,  14  R. 
.887  ;  24  S.  L.  R.  651. 

226.  Objects  of  Qift— Per  stirpes  or  per 
<^pita.  —  Held  that  a  bequest  of  residue 
'''equally  between  the  children  of  A.  B.  and 
the  children  of  0.  D.  equally  between  them  " 
fell  to  be  divided  one-half  to  A.  B.'s  children, 
and  one-half  equally  between  the  children  of 
€.  D.  Inf^lis  V.  M'Neil,  dec,  1892,  19  R  924; 
29  S.  L.  R.  795. 

227.  Legacy— Objects— Per  stirpes  or  per 
<»ipita— "Nephews  and  Nieces"— "8nr- 
Tivors" — Clause  of  Devolntion.— A  testator 
•directed  his  trustees,  on  the  death  of  his 
widow,  to  divide  a  share  of  residue  among 
■"  my  nephews  and  nieces,  A.  B.  0.  D.  E.,  the 
'Children  of  F.  [a  predeceasing  nephew],  and 
•G.  [really  a  grandnephew] ;  and  to  the  lawful 
issue  of  such  of  my  said  nephews  and  nieces 
.as  may  have  died  leaving  lawful  issue  their 
parent's  share  equally ;  and,  failing  any  of  my 
nephews  or  nieces,  without  leaving  lawful 
issue,  to  the  survivors  of  them  equally."  A. 
B.  and  0.  predeceased  the  period  of  division, 
A.  and  B.  being  survived  by  children,  0.  dying 
-unmarried, — held  that  O.'s  share  fell  to  be 
•divided  equally  among  D.  E.,  the  children  of 
J*,  {per  stirpes)  and  G. ,  and  that  the  children 


of  A.  and  B.  were  not  ''survivors"  in  the 
sense  of  the  bequest.  StiWs  Trs.  v.  Hall,  1899, 
36  a  L.  R.  398. 

228.  Legacy— Object  of  Qift— Per  stirpes 
or  per  capita— Oonversion—"Heirs."  — A 
testator  directed  his  trustees  "to  pay  or 
divide  my  whole  means  and  estate  among 
my  four  children  (he  named  them)  and  the 
heirs  of  my  deceased  son  James  equally  be- 
tween them,  share  and  share  alike  '* ;  at  the 
same  time  conferring  on  them  powers  to  sell 
the  whole  or  any  part  of  the  estate,  which 
consisted  for  the  most  part  of  heritage.  Held 
that  the  estate  fell  to  be  divided  into  five 
parts :  one  to  each  of  the  children  named, 
one  to  be  divided  equally  between  the  chil- 
dren of  James,  ''heirs''  here  meaning  heirs 
in  mobilibus.  Opinion  by  Ld.  Adam  that  there 
was  conversion  of  the  estate  into  moveable 
succession.  Galhwaxfs  Trs,  v.  GalUnvay,  1897, 
25  R.  28 ;  35  S.  L.  R.  22 ;  5  S.  L.  T.  138. 

229.  Legacy  —  Preference  as  between 
Legatees  —  ]biterini  Interest  —  Income  or 
Besidne.  —  By  trust-disposition  and  settle- 
ment a  father  bequeathed  legacies  to  his 
daughters,  made  payable  on  their  attaining 
the  age  of  thirty  [with  vesting  postponed  until 
the  period  of  payment].  He  directed  his 
trustees  to  pay  to  the  legatees  interest  on 
their  legacies,  at  the  rate  of  4  per  cent,  until 
the  legacy  fell  due.  Held  that  payment  of 
interest  was  a  primary  purpose  of  the  trust, 
to  be  met  out  of  residue,  should  the  income 
of  the  trust-funds  prove  inadequate.  Graham's 
Trs,  V.  Graham,  1899,  2  F.  232 ;  37  S.  L.  R. 
163 ;  7  S.  L.  T.  283. 

230.  Legacy— Preference  to  other  Lega- 
cies—Annuity— Special  Legacies.— A  wife 
subscribed  her  husband's  will  and  accepted  an 
annuity  in  lieu  of  her  legal  rights.  Thereafter, 
by  a  codicil,  to  which  the  wife  was  not  a  party, 
the  husl>and  made  specific  legacies  of  heritable 
subjects  to  be  conveyed  on  his  wife's  death. 
The  income  of  the  estate  having  proved  in- 
adequate to  pay  the  annuity,  held  that  it  must 
be  made  good  out  of  the  corpus,  including  the 
specific  legacies.  Peat  v.  Peat's  Trs.,  1901,  38 
S.  L.  R.  269. 

231.  Legacy  —  Preference  as  between 
Legatees  —  Annuity  —  Pasrments  out  of 
GapitaL — When  the  income  of  a  trust-estate 
did  not  suffice  to  pay  an  annuity  bequeathed 
by  the  testator,  held  that  the  shortage  must 
be  made  good  out  of  capital  Adamson's  Trs. 
V.  Adamson's  Exrs.,  1891,  18    R.  1133;    28 
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S.  L.  R.  869.  Kennedy  v.  Kennedy's  M,  C.  Trs., 
1897  (0.  H.),  6  S.  L.  T.  70.  Stewart  v.  Steioarfs 
Trustee,  1898  (0.  H.),  36  S.  L.  R.  625  ;  6  S.  L.  T. 
174. 

232.  Legacy  —  Preference  as  between 
Legatees  —  Pari  passn  ranking  —  Demon- 
stratiye  Legacy. — ^A  testatrix,  having  in  a 
trust-deed  and  codicils  bequeathed  various 
legacies,  executed  a  later  codicil  in  which  she 
directed  her  trustee  to  set  apart  from  the 
residue  and  invest  the  sum  of  £1000  for  a 
certain  legatee.  Additional  legacies  were  be- 
queathed by  subsequent  codicils.  The  estate 
having  proved  insufficient  to  pay  all  the  lega- 
cies, held  that  the  £1000  legacy  fell  to  be  ranked 
pari  passu  with  subsequent  legacies.  Ghiva^ 
Trustee  v.  M'Leod,  d:c.,  1881,  9  R.  86;  19 
S.  L.  R.  49. 

233.  Legacy— Preference— Valuable  Con- 
sideration for  Legacy. — Two  legacies  were 
by  a  trust-disposition  and  settlement  be- 
queathed on  condition  that  the  legatees  for- 
mally ratified  a  certain  deed.  Held  that  the 
implement  of  this  condition  was  not  of  the 
nature  of  a  valuable  consideration,  and  did 
not  render  these  two  legacies  preferable  to 
the  other  legacies  in  the  trust-disposition  and 
settlement.  Cameron's  Trs.  v.  Gow,  d:c.,  1874, 
1  R.  683  ;  11  S.  L.  R.  302. 

234.  Legacy— Specific  Legacy— Fund  of 
Pasrment. — A  testator  left  considerable  move- 
able and  two  heritable  estates — X  and  Y — of 
which  he  bequeathed  X  to  A.,  through  the 
intervention  of  trustees  who  were  directed  to 
sell  Y,  and  out  of  the  proceeds  pay  off  £4000 
of  a  bond  over  X.  Y  realised  only  £1000  when 
finally  sold  by  authority  of  the  Court.  Prior 
to  the  sale  rents  had  accumulated  in  the  hands 
of  the  trustees.  Held  (1)  that  A.  was  entitled 
to  have  X  disburdened  to  the  extent  of  free 
surplus  price  of  Y,  but  that  he  had  no  claim  on 
residue  for  the  balance  of  the  £4000;  (2)  that 
the  free  surplus  price  of  Y  was  to  be  calculated 
after  deduction  of  the  costs  of  carrying 
through  the  sale  other  than  the  application 
to  Court  for  authority  to  sell ;  (3)  that  the 
rents  of  Y  which  had  accumulated  in  the 
hands  of  the  trustees  fell  into  residue.  A  dam's 
Trs.  V.  IVilson,  1899, 1  F.  1042 ;  36  S.  L.  R.  819. 

235.  Legacy— Specific— Burden  on.— The 

legatee  of  a  specific  legacy  takes  it  cum  onere, 
and  cannot  call  on  the  general  estate  to  clear 
off  the  encumbrance.  StewaH  v.  Stewart,  1891 
(O.  H.),  19  R.  310  ;  29  S.  L.  R.  907.  Brand  v. 
Scott's  Trs,,  1892, 19  R.  768 ;  29  S.  L.  R.  641. 


236.  Legacy— Debts,  Liability  for— Spe- 
cific Legacy — Residue. — A  domiciled  Scots^ 
man,  who  was  a  partner  in  a  firm  in  Oregon, 
United  States,  where  he  died,  left  a  will  in 
which  after  providing  for  payment  of  his 
debts  and  of  his  legacies,  he  directed  that  the 
remainder  of  his  money  which  might  remain 
out  of  what  might  be  collected  of  his  Ufe  policy 
of  insurance  should  be  paid  to  certain  persona 
named.  He  then  bequeathed  all  the  property 
he  had  in  Scotland  to  a  named  beneficiary. 
Held  that  the  bequest  of  the  Scottish  estate 
was  not  a  special  legacy,  and  that  the  said 
estate  was  liable  for  the  testator's  debts  rate- 
ably  with  the  estate  in  America.  Flotoerdew 
V.  Lowson,  1874,  12  S.  L.  R.  65. 

237.  Legacy— Real  Burden— Completion 
of  Title. — ^A  truster  gave  his  widow  a  Uferent 
of  his  estate  and  a  legacy  which  he  declared 
should  form  a  real  burden  on  the  heritage. 
The  widow  died  without  exacting  the  legacy. 
Held  that  it  formed  a  real  burden  on  the  land, 
and  that  the  truster's  heir-at-law  was  liable 
to  pay  it  although  he  had  completed  his  title 
as  heir^t-law  and  not  heir  of  provision* 
Storeys  v.  Paxton^  1878,6  R  293;  16  S.  L.  R. 
199. 

238.  Legacy  — Revocation  — Ademption. 

— Jamieson  wished  that,  after  his  death,  hie 
nephew  William  should  carry  on  the  business. 
So  he  made  a  will,  and  directed  his  trustees 
to  convey  his  business  premises  to  William^ 
and  to  pay  him  a  sum  of  £500  to  finance  him. 
The  will  contained  a  comprehensive  residue 
clause.  Four  years  later  the  uncle  wrote  a 
codicil,  and,  on  the  narrative  that  he  was 
satisfied  that  his  nephew  was  not  fit  to  carry 
on  the  business,  revoked  the  legacy  of  £500,. 
at  the  same  time  directing  his  trustees  to  sell 
or  let  the  property  "  as  they  may  think  best, 
provided  I  do  not  dispose  of  it  during  my 
life."  Held  that  the  gift  of  the  business 
premises  was  revoked.  Jamieson's  Trs,  v. 
Jamieson,  1899,  2  F.  258 ;  37  S.  L.  R  194  ;  7 
S.  L.  T.  279. 

239.  Legacy— Reyocation  — Conditional 
Institution. — ^A  testatrix  directed  her  trustee 
to  invest  a  sum  of  £200  for  behoof  of  her 
brother.  In  the  event  of  the  brother  pre- 
deceasing, the  trustee  was  directed  to  divide 
the  sum  among  his  children.  The  brother 
predeceased  the  testatrix,  who  after  his  death 
by  a  codicil  cancelled  the  legacy  to  her  brother 
without  mentioning  his  children,  and  by 
another  codicil  left  them  £20  each.  Held 
that  the  first  codicil  cancelled  the  legacy  of 
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£200,  and  that  the  second  codicil  was  a  pro- 
▼iaioD  in  substitution.  Mofifarlaiu,  dx,,  1885, 
12  R.  936;  22  S.  L.  R.  614. 

240.  Legacy— BeTocation  —  Gonditional 
Institnte. — A  testator  left  a  legacy  "  to  my 
niece  A.  and  her  heirs,  the  sum  of  £100/' 
In  a  codicil  he  wrote,  ''My  niece  A.  having 
died,  the  legacy  left  her  has  lapsed. *'  Held 
that  the  effect  of  the  codicil  was  to  prevent 
the  heirs  in  mohilibtu  of  A.  taking  as  condi- 
tional institutes.  Davidson  v.  Christie,  1895 
(0.  H.),  3  S.  L.  T.  126. 

241.  Legacy — Beyocation  —  GonditioiLal 
Institntion  —  Natnre  of  the  Bight.  —  A 
truster  by  his  settlement  bequeathed  to  A.  a 
share  of  residue,  and  appointed  B.  conditional 
institute  in  the  event  of  A.'s  predeceasing  the 
term  of  vesting.  A.  predeceased  the  truster, 
who  then  executed  a  codicil:  '^As  A.  has 
predeceased  me,  I  recall  the  bequest  of  a 
share  of  residue  conveyed  to  her/'  Held  that 
this  codicil  did  not  evacuate  the  conditional 
institution  of  B.  Hislop  v.  Stiuirtf  1898 
(0.  H.),  6  S.  L.  T.  61. 

242.  Legacy  — Beyocation  —  GonditioiLal 
Institntion. — A  truster  bequeathed  a  legacy 
to  A.,  and  provided  that  in  the  event  of  A.'s 
predeceasing  him,  without  leaving  issue,  the 
legacy  should  "  devolve  "  on  the  children  of 
P.  A.  predeceased  the  testator,  who  accord- 
ingly noted  in  a  codicil  a  recall  of  his  bequest 
in  her  favour,  but  declaring  that  "  this  codicil 
shall  noways  infer  a  revocation  of  my  trust- 
disposition  and  settlement."  Held  that  the 
children  of  P.  were  conditionally  instituted  in 
the  share  originally  intended  for  A.,  and  that 
their  interest  was  not  affected  by  the  codicil. 
Stuart's  Trs,  v.  StiuiH,  1899,  1  F.  699;  36 
S.  L.  R  519 ;  6  S.  L.  T.  360. 

243.  Legacy— Beyocation  of— Gift  of 
Liferent  — Effect  on  Liferenter's  Issne  — 
Will— Beyocation— EzcluBion  of  a  Ghild 
nominatim  from  any  Interest  in  the 
Snccession- Effect  on  Share  contingently 
destined  to  this  Ghild  Issne. —A  father 
by  his  settlement  conveyed  his  whole  estate 
to  trustees,  and  directed  them  to  hold  the 
residue  for  behoof  of  such  of  his  surviving 
children  as  should,  if  sons,  attain  the  age  of 
twenty-five  years,  or  if  daughters,  attain  that 
age  or  be  earlier  married,  and  for  the  lawful 
issue  (if  any)  of  such  of  his  children  as  should 
die  without  becoming  entitled,  equally  among 
said  issue  and  children  per  stirpes^  and  upon 
the  surviving  daughters  attaining  twenty-five 


years,  or  being  married,  the  trustees  were 
further  directed  to  hold,  or  place  with  other 
trustees,  the  shares  of  such  daughters  in  trust, 
for  their  liferent  use  only,  and  for  the  lawful 
issue  of  such  daughters,  or  failing  lawful  issue, 
for  their  next-of-kin,  in  fee.  Thereafter  by 
certain  informal  holograph  writings  he  ex- 
cluded one  of  his  daughters  "  from  any  right, 
title,  or  interest"  in  his  estate,  personal  or 
moveable,  ''whatsoever."  Held  (1)  that  these 
writings  were  part  of  his  will ;  (2)  that  they 
were  effectual  to  exclude  the  daughter  from 
her  share  in  his  estate;  but  (3)  that  they 
were  ineffectual  to  exclude  her  child,  as  her 
issue  had  a  separate  and  independent  interest 
in  the  testator's  estate.  Colder  v.  Millars, 
1890,  28  S.  L.  R  230. 

244.  Legacy  —  Beyocation  —  Implied.  — 
A  clause  in  a  will  and  two  codicils  ran  as 
follows: — IFiU,  I  give  a  legacy  of  £1000  to 
each  of  my  nephews  Max  and  Charles. 
Codicil  1.  I  recall  the  legacy  of  £1000  to  Max 
and  give  it  to  Charles  in  addition  to  his 
original  legacy.  Codicil  2.  I  renew  the  legacy 
of  £1000  to  Max.  Held  that  Charles  got  a 
legacy  of  £2000.  Wright's  Trs,  v.  Wright, 
1889,  16  R.  677 ;  26  S.  L.  R.  514. 

245.  Legacy— Beyocation— Holograph- 
Pencil  Markings  —  Proof  of  Intention  to 
GanceL — A  testator  by  his  will  directed  his 
trustees  to  pay  any  legacies  and  fulfil  any 
directions  in  any  codicil  or  separate  writing 
under  his  hand  or  signed  by  him  from  which 
they  should  be  satisfied  as  to  his  intention 
notwithstanding  the  same  might  be  defective 
in  the  solemnities  required  by  law.  By  a 
holograph  codicil  written  in  ink  and  signed, 
he,  inter  alia,  made  a  charitable  bequest  of 
£10,000.  It  was  found  at  his  death  that  he 
had  drawn  a  number  of  pencil  lines  through 
this  bequest,  and  in  a  separate  pencil  writing 
not  signed  or  dated  he  referred  to  the  bequest 
as  one  which  ''I  have  in  the  meantime  can- 
celled in  consequence  of  losses  on  invest- 
ments,'' while  in  another  tmsigned  and 
undated  pencil  writing  consisting  of  a  list 
of  legacies  corresponding  to  his  settlement 
and  codicil  he  had  not  entered  the  bequest  of 
£10,000.  Held  that  the  said  bequest  was  not 
a  valid  and  subsisting  legacy.  Lamont  v. 
Magistrates  of  Glasgow,  1887,  14  R.  603;  24 
S.  L.  R.  426. 

246.  Legacy— Satisfaction. — Held  that  a 
legacy  bequeathed  to  a  son  in  his  father's 
trust-disposition  and  settlement  had  been 
satisfied  by  payments  made  to  him  by  his 
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father  during  life:  where  (the  father  having 
three  children — this  son  and  two  daughters) 
the  scheme  of  the  settlement  was  equality 
among  the  children;  the  legacy  in  question 
was  given  for  the  express  purpose  of  putting 
the  son  on  a  footing  of  equality  with  his 
sisters  who  had  previously  received  advances 
of  equal  amount ;  and  where  it  appeared  from 
holograph  balance-sheets  of  later  date  than 
the  settlement  left  by  the  deceased  that, 
having  made  advances  to  his  son  of  the 
amount  of  the  legacy,  he  regarded  him  as 
being  now  on  a  footing  of  equality  with  his 
sisters.  Johanson  v.  Johamon's  Tr8,<^  1898,  1 
F.  244 ;  36  S.  L.  R.  169 ;  6  S.  L.  T.  230. 

247.  Legacy— Satisfaction— Advances  to 
Legatees  —  Interest.  —  When  a  testator 
directs  that  advances  made  during  his  life  to 
his  children  shall  be  accounted  to  their  shares 
of  his  estate  these  advances  are  treated,  not 
as  debts  due  by  the  children,  but  as  payments 
to  account  of  their  shares  of  succession.  A 
testator  directed  his  trustees  to  deduct  from 
the  shares  of  his  daughters  advances  made  by 
him  to  their  husbands.  One  of  his  sons-in- 
law  to  whom  he  had  lent  money  became 
bankrupt  and  the  testator  accepted  a  com- 
position and  discharged  the  debt.  Held  that 
although  discharged  as  a  debt  the  sum  re- 
mained outstanding  as  an  advance  in  a 
question  with  the  other  beneficiaries,  and 
must  be  accounted  in  satisfaction  pro  taiUo  of 
the  daughter's  share.  Held  further  that  no 
interest  was  to  be  reckoned  on  the  sum  ad- 
vanced. Smith's  Trs,  v.  Sellar,  1894,  21  R 
633 ;  31  S.  L.  R.  638 ;  1  S.  L.  T.  542. 

248.  Legacy— Sul^'ect  of  Gift— Amount— 
Pasrment  in  Instalments — Series  of  Small 
Payments. — A  beneficiary  was  bound  to  hand 
over  to  her  marriage-contract  trustees  any 
sums  which  she  might  receive  "  in  amount  at 
one  time  of  £100."  The  testator  knew  this 
and  directed  her  trustees  to  pay  the  bene- 
ficiary sums  of  £95  at  intervals  of  a  month 
until  £500  had  been  paid.  Held  that  these 
payments  did  not  fall  within  the  net  of  the 
marriage-contract.  Campbell  v.  CampbeWs  Tr«., 
1899, 1  F.  999 ;  36  S.  L.  R.  812 ;  7  S.  L.  T.  54. 

249.  Legacy— Snl^'ect  of  Gift— "Belong- 
ings." —  "  Belongings "  held  equivalent  to 
<<  possessions "  and  habile  to  carry  moveable 
estate.  Macintyre  v.  Miller,  1900  (0.  H.),  7 
S.  L.  T.  435. 

250.  Legacy  —  Snl^ect- Gonstmction  — 
Estate  "Left  by"  Parent.— A  bequest  by  a 


son  of  his  interest,  "as  one  of  the  children 
and  heirs  of  my  deceased  father,"  of  all  estate 
in  Glasgow  **left"  by  him — held  to  include 
the  interest  which  the  son  took  in  estate 
settled  by  the  father  during  his  lifetime  on 
himself  and  his  wife  in  liferent  and  the 
children  of  the  marriage  in  fee.  NeiUotCs  Tr$m 
V.  NeiUon,  1903,  6  F.  938 ;  40  8.  L.  R.  697 ; 
11  S.  L.  T.  108. 

251.  Legacy— Snidect—"  Free  Besiflne" 
— Legitim. — See  OunrCs  Trs.  v.  Macfarlane, 
1900,  37  S.  L.  R.  499. 

252.  Legacy— Sulject— Heritage— Terms 
Habile  to  Oonvey— Titles  to  Land  Con- 
solidation Act,  1868,  sec.  20.— Words  of 
conveyance  or  gift  to  trustees  are,  since  1868, 
unnecessary  in  a  m/niis  oatua  deed  to  make 
it  a  valid  disposition  of  heritable  estate — 
heritable  and  moveable  property  being  by 
sec.  20  of  the  Act  of  1868  put  in  the  same 
position  in  this  respect.  M*Leo(Vs  Trs,  v. 
M'Leod,  1876,  2  R.  481 ;  12  S.  L.  R.  349. 

253.  Legacy— Snbtject— Heritage— Tenns 
Habile  to  Oonvey— Titles  to  Land  Oonsoli- 
dation  Act,  1868,  sec  20.— Terms  of  convey- 
ance in  a  will  which  held  not  to  express  an 
intention  to  convey  heritage.  Urqvhart  v. 
Dewar,  1879, 6  R.  1026 ;  16  S.  L.  R  602. 

254.  Legacy— Subject- Heritage  — Dis- 
posal of  Heritage— Terms  Habile  to  Oon- 
▼ey. — A  testator  left  a  testamentary  writing 
in  these  terms:  "All  furniture,  books,  and 
personal  effects  to  A.  absolutely,  and  the 
free  liferent  use  of  all  my  other  means 
and  estate.  After  A.'s  decease  the  whole 
of  the  estate  to  be  turned  into  cash  at  the 
time  my  trustees  deem  most  suitable  for 
best  realising,  and  proceeds  safely  invested 
for  disbursing  as  under."  Held  that  the  docu- 
ment disposed  of  the  heritable  as  well  as 
the  moveable  estate  of  the  testator.  Aim's 
Trustee  v.  Aim,  <Lx,,  1880, 8  R.  294 ;  18  S.  L.  R. 
204. 

255.  Legacy— Subject— Heritage— Terms 
Habile  to  Convey- Heritage— Titles  to 
Land  (Oonsolidation)  Act,  1868,  sec.  20.— 
A  testatrix  who  died,  leaving  heritable  and 
moveable  property,  left  a  settlement  under 
which  she  appointed  A.  B.  "  my  sole  executor 
and  trustee,''  and  after  making  various  be- 
quests directed  "my  trustee  to  sell  the 
remainder  of  my  property  wherever  situated, 
and  to  divide  it  equally  among  my  grand- 
nieces."    The  moveable  estate  was  trivial  in 
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amount,  and  insufficient  to  meet  the  legacies. 
Held  that  the  heritage  was  conveyed  by  the 
settlement.  Observaticms  {per  Lord  President 
Inglis)  as  to  the  rules  to  be  deduced  from 
decisions  under  sec.  20  of  the  Titles  to  Land 
(Consolidation)  Act,  1868.  M'Leod's  Trustee  v. 
M'Luckie,  dx.,  1883,  10  B.  1056 ;  20  S.  L.  R 
714. 

256.  Legacy— Subject— Heritage — Special 
Destination  of  Subjects  acquired  after  Date 
of  Settlement— Evacuation— Mutual  WilL 
— ^A  husband  and  wife,  neither  of  whom  was 
at  the  time  possessed  of  heritage,  conveyed  in 
each  other's  favour  by  mutual  settlement  "  all 
and  sundry  goods,  gear,  debts,  effects,  sums 
of  money,  heritable  and  moveable  household 
plenishing,  and  furniture,  and  others  whatso- 
ever,'' that  should  pertain  to  either  at  death. 
The  husband  afterwards  acquired  heritage, 
taking  the  title  to  part  of  it  to  himself  and 
his  wife,  in  conjunct  fee  and  liferent,  for  her 
liferent  use  allenarly,  and  to  his  heirs  and 
assignees  whomsoever.  The  husband  having 
predeceased  the  wife,  she  claimed  to  be  en- 
titled in  virtue  of  the  mutual  settlement  to 
the  whole  heritable  property  left  by  him. 
Held  that  the  mutual  settlement  did  not 
convey  the  heritage.  Opinions  that  even  if 
heritage  were  included  in  the  mutual  settle- 
ment, the  terms  of  the  special  destinations  of 
the  heritage  would  have  evacuated  the  settle- 
ment. Farquharson  v.  Farquharson,  dx.,  1883, 
10  B.  1253 ;  20  S.  L.  R  836. 

257.  Legacy— Subjects— Heritage— Terms 
Habile  to  Oonvey— Titles  to  Land  Con- 
solidation Act»  1868,  sec.  20.— Held  that 
the  terms  of  a  will  and  codicil  did  not  convey 
heritable  property  acquired  subsequent  to  the 
date  of  the  will,  but  prior  to  the  date  of  the 
codicil.  Ford^s  Trs.  v.  Ford,  1884,  11  R.  1129; 
21  S.  L.  R.  767. 

258.  Legacy  —  Suldects  —  Heritage  — 
Terms  Habile  to  Convey.  —  Held  that  a 
testamentary  settlement  in  the  following 
terms  conveyed  heritage,  viz. : — "  I  do  here- 
by dispone,  leave,  and  allocate  all  the  pro- 
perty, goods,  money,  gear,  stock,  shares,  boats, 
scrip,  &c.,  which  I  may  be  possessed  of  at  the 
time  of  my  death,  &c."  Oag^s  Curator  v. 
Comer,  etc.,  1885,  12  R  1 162 ;  22  S.  L.  R.  784. 

259.  Legacy  — Subdect  — Disposition  of 
Heritage. — Terms  of  a  will  which  held  to 
deal  only  with  moveable  estate,  and  not  habile 
to  carry  heritage.  Grant  v.  Morren,  1893,  20 
R.  404  ;  30  S.  L.  R.  442. 


260.  Legacy— Subject— Heritage— Nomi- 
nation as  Executrix. — ^A  testator  bequeathed 
his  widow  an  annuity  and  the  liferent  of  a 
cottage  and  of  one-half  of  its  garden,  and  gave 
her  a  power  of  appointment  over  his  whole 
estate,  and  appointed  her  "  to  be  my  execu- 
trix .  .  .  and  I  hereby  leave  and  bequeath 
my  whole  means  and  estate  to  her  as  execu- 
trix foresaid."  Held  that  the  bequest  did  not 
carry  heritage.  Campbell  v.  Campbell,  1887, 
16  R.  103 ;  25  S.  L.  R.  97. 

261.  Legacy  —  Subject  —  Heritable  Pro- 
perty.— By  a  universal  settlement  of  his 
estate,  a  testator  conveyed  his  estate  of  X 
to  A.,  and  ''  I  leave  as  my  residuary  legatee 
my  niece  B."  A.  predeceased  the  testator. 
Held  that  the  residuary  clause  was  habile  to 
carry  the  estate  of  X.  Wallaces  Exrs,  v. 
Wallaee,  1895,  23  R.  142 ;  33  S.  L.  R.  87 ;  3 
S.  L.  T.  162. 

262.  Legacy— Subdect  of  Gift— Bequest 
of  ''Literest." — A  bequest  of  '' interest"  held 
not  to  carry  the  capital.  Patrick  v.  Fowler, 
1900,  2  F.  690;  37  S.  L.  R.  490 ;  7  8.  L.  T. 
445.  Crawford^s  Trs,  v.  Working  lioy^  Home 
1901  (0.  H.),  8  S.  L.  T.  371. 

263.  Legacy— Subjects-Heritage— ^'Li- 
▼estment." — A  testator  by  a  holograph  will 
which  professed  to  be  a  general  settlement 
nominated  executors  and  directed  them  to 
realise  his  ''investments."  There  was  no 
express  conveyance  of  heritage,  but  the  execu- 
tors were  directed  to  dispone  a  house  to  a 
legatee,  this  house  being  expressly  excepted 
from  his  "investments."  After  the  date  of 
the  will,  the  testator  acquired  heritable  pro- 
perty. In  a  question  between  his  residuary 
legatee  and  his  heir-at-law,  hell  that  the  word 
''  investments "  in  the  context  of  the  will  in- 
cluded heritage  purchased  by  the  testator. 
Edinburgh  Merchant  Maiden  Hospital  v.  Greig^s 
Exrs.,  1902  (0.  H.),  10  S.  L.  T.  317. 

264.  Legacy  —  Subject  —  "Means  and 
Effects." — Held  that  heritage  was  carried  by  a 
bequest  of  whole  "  means  and  effects."  Forsryth 
V.  Tumbull,  1887, 15  R  172 ;  25  S.  L.  R.  168. 

265.  Legacy  —  Subject  —  Heritage  — 
"Means  and  Substance."  — ''Means  and 
substance"  held  to  include  heritage.  Mac- 
lagan's  Trs,  V.  Lord  Advocate,  1903  (0.  H.), 
11  S.  L.  T.  227. 

266.  Legacy— Subject  of  Gift— Heritage 
— Mortis  causa  Conveyance — Bequest  o^ 
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"Moveable  and  Personal  Estate."— A  be- 
quest of  ''all  the  moveable  and  personal 
estate  which  shall  belong  to  me  at  the  time 
of  my  death/'  taken  in  oon junction  with  the 
terms  of  a  holograph  letter  of  instructions 
by  the  testatrix,  in  which  the  amount  of  the 
estate  as  detailed  included  the  value  put  upon 
certain  house  property  belonging  to  her — 
held  (upon  the  principle  of  Hardy's  Trs.,  1871, 
9  Macph.  736;  and  M'Leod'a  Tra.  v.  M'Leod, 
1875,  2  R.  481 ;  12  S.  L.  R  349)  to  be  suffi- 
cient to  carry  that  heritage.  Pringle^  1877, 
15  S.  L.  B.  89. 

267.  Legacy— Subject  of  Gift— "Moneys 
in  Bank"  — Smn  Deposited  unknown  to 
Testator  —  Intention.  —  A  testatrix  be- 
queathed ''any  moneys  in  bank  .  .  .''  Held 
that  the  words  did  not  include  a  sum  which 
the  testatrix  inherited  after  the  date  of  her 
will,  which  had  been  paid  into  a  bank  on  her 
behalf  by  the  trustees  of  the  person  from 
whom  she  inherited^  and  of  which  she  had 
never  heard,  she  being  at  the  date  of  her  suc- 
cession ill  and  incapable  of  business.  Maswn 
V.  Smellie,  1903,  6  F.  148 ;  41  S.  L.  R.  104 ;  11 
S.  L.  T.  450. 

268.  Legacy— Subject  of  Gift— "Money 
in  Bank." — ^A  testator  bequeathed  his  wife 
all  moneys  of  his  in  any  bank.  Held  that  his 
widow  was  entitled  to  £2000  deposit  receipt 
with  the  Queensland  National  Bank.  Harper's 
Trs.  V.  Harper's  Trs,,  1903,  5  F.  716 ;  40  S.  L.  R. 
476 ;  10  S.  L.  T.  758. 

269.  Legacy  —  Subject  —  "Money."  — A 

testator  directed  that  all  ''money''  that  he 
should  leave  wherever  deposited  should  be 
divided  among  his  wife  and  children.  He 
also  declared  in  a  codicil  that  it  was  his  wish 
that  his  wife  should  receive  the  interest  of 
all  "  moneys "  left  by  him  up  to  the  time  of 
the  division  of  the  estate.  Held  that  the 
expressions  "  money  "  and  "  moneys  "  as  here 
used  were  capable  of  including,  and  were  apt 
terms  to  include  and  in  the  circumstances  did 
include,  the  testator's  whole  moveable  estate. 
Easson  v.  Thomson's  Trs,,  1879,  7  R.  251 ;  17 
S.  L.  R.  239. 

270.  Legacy  —  Subject  —  "Money."  — 
^'  Money  "  held  to  include  the  whole  moveable 
estate  of  the  deceased.  Dunsmure  v.  Duns- 
mure,  1879,  7  R.  261 ;  17  S.  L.  R  134. 

271.  Legacy— Subject— Property  under 
Burden  —  Security  —  Ground  Annual  — 
Oonftisio. — A  testator  bequeathed  heritable 


property  "under  burden  of  any  heritable 
securities  that  may  affect  the  same,  and  .  .  . 
the  ground  annual."  At  the  date  of  the 
settlement  the  testator  was  creditor  in  the 
ground  annual;  she  subsequently  obtained 
assignations  of  bonds  and  dispositions  in 
security  over  the  estate.  Held  that  the 
security  was  extinguished  confusione,  but  that, 
in  terms  of  the  will,  the  estate  was  given 
under  burden  of  the  ground  annual.  Murray 
V.  Parlan^s  Trustee,  1890,  18  R.  287;  28 
S.  L.  R  223. 

272.  Legacy— Suluect  of  Gift— Bents- 
Fee  or  Liferent— Implication.— Direction 
to  pay  the  rents  of  a  heritable  property  con- 
strued as  carrying  the  fee  thereof.  Hender- 
son's Trs,  V.  Henderson,  1876,  3  R  320;  13 
S.  L.  R  181. 

273.  Legacy  —  Subject  of  —  Bequest  of 
"Eents"— Fee  or  Liferent.— A  lady  who 
had  a  son  and  three  daughters  died  leaving  a 
holograph  will.  In  it  she  expressed  her  wish 
that  her  daughters  should  as  fully  as  possible 
enjoy  the  rents  of  her  heritage,  and  that  her 
son  should  take  no  benefit  from  her  estate. 
She  did  not  dispose  in  terms  of  the  fee.  Held 
that  the  fee  of  the  heritable  estate  passed  to 
the  son  as  heir.  Sim,  v.  Duncan  and  Others, 
1900,  2  F.  434 ;  37  S.  L.  R.  332 ;  7  S.  L.  T. 
360. 

274.  Legacy— Subject  of  Gift-" Bents" 
of  Heritable  Property— Fee  or  Liferent — 
Uncertainty. — In  a  holograph  will  a  testator 
directed  that  "  the  rents  of  my  heritable  pro- 
perty be  divided  amongst  A.  B.  C."  There 
was  no  direct  disposition  of  the  fee,  nor  any 
residuary  clause.  Held  (1)  that  the  bequest 
was  not  void  from  uncertainty,  but  (2)  that 
the  subject  of  the  bequest  was  limited  to  the 
rents  of  the  heritage,  the  fee  passing  to  the 
heir-at-law.  Mackenzie's  Trs.  v.  Mackenzie, 
lvS99,  2  F.  330;  37  S.  L.  R  254. 

275.  Legacy  —  Subject  —  Stock,  &c.,  of 
Farms  "occupied"  by  Deceased.— At  the 
date  of  his  death  a  testator  occupied  two 
farms,  of  which  he  was  the  proprietor.  He 
was  also  joint  lessee,  along  with  two  sons 
(and  the  survivor  or  survivors  of  them),  of 
the  farms  of  Kirkconnel  and  Bargatton.  By 
his  will  he  directed  his  trustees  to  assign  the 
leases  **  of  Kirkconnel  and  Bargatton  and  any 
other  farms  1  may  occupy  at  the  time  of  my 
death  to  my  sons  .  .  .  and  deliver  over  to 
them  the  whole  stock,  &c.,  thereon.''  The 
testator  was  tenant  of  no  other  farm.    Held 
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that  the  stock,  &c.,  referred  to  was  the  stock, 
&c.,  of  farms  occupied  by  the  testator  as 
tenant,  and  did  not  include  the  stock  of  the 
farms  of  which  he  was  proprietor.  Graham* s 
Trts.  V.  Graham,  1899,  2  F.  232 ;  37  S.  L.  R 
163 ;  7  S.  L.  T.  283. 

276.  Legacy  —  Snbject  —  UniTersitas  — 
Specialia  generalilms  derogant.— To  a  will 
bequeathing  the  universitcu  of  her  estate  a 
testatrix  appended  a  holograph  memorandum 
enumerating  her  investments,  but  she  failed 
to  mention  a  fund  held  at  her  disposal  by 
trustees.  Held  that  there  was  nothing  in  the 
will  to  show  that  the  testatrix  intended  this 
latter  fund  to  be  excluded  from  her  general 
bequest.  Montgomery's  Trs,  v.  Montgomery, 
1896,  22  R  824 ;  32  S.  L.  R.  628  j  3  S.  L.  T. 
62. 

277.  Legacy— Snluect  — Specialia  gene- 
ralibns  derogant.— A  testator  directed  that 
the  funds  constituting  a  succession  which  had 
opened  to  him  at  the  time  of  his  death,  but 
of  which  he  had  not  up  to  the  time  of  his 
death  become  entitled  to  the  possession, 
should  be  paid  over  to  R.,  whom  he  nominated 
his  executor,  and  to  whom  he  ^*  bequeathed, 
assigned,  and  conveyed  "  the  same.  By  another 
purpose  of  his  will  he  bequeathed  to  N.  the 
whole  stock  belonging  to  him  at  his  death  in 
two  railway  companies  named.  The  only 
railway  stock  he  had  was  part  of  the  succes- 
sion conveyed  to  R.  Held  that  the  special 
conveyance  of  the  stock  to  N.  derogated  from 
the  general  conveyance  of  the  funds  consti- 
tuting the  succession  bequeathed  to  R.,  and 
that  R.,  as  executor  of  the  deceased,  was 
bound  to  convey  the  stock  to  N.  Nixon  v. 
Rogerson'z  Exr.,  1882,  20  S.  L.  R.  10. 

278.  Legacy  —  Snbject  of— Liferent  of 
Share  or  of  snch  Part  as  might  be  neces- 
sary for  Legatee's  Maintenance — Accumn- 
lation — Besidne. — A  testator  directed  his 
trustees  to  pay  the  annual  produce  of  the 
trust-estate  to  his  two  daughters,  '*  equally 
share  and  share  alike,  if  in  mental  capacity  to 
receive  and  discharge  the  same,  and,  if  not," 
then  to  "  expend  the  said  annual  produce  or 
such  part  thereof  as  may  be  necessary  for 
their  board  and  clothing.''  One  of  the  daugh- 
ters was  at  the  testator's  death  incapax,  and 
continued  so  until  she  died.  The  trustees 
found  it  unnecessary  to  expend  half  of  the 
annual  produce  of  the  estate  upon  her  main- 
tenance, and  a  large  amount  of  accumulations 
remained  in  their  hands  on  her  death.  Held 
that  these  accumulations  had  not  vested  in 


her,  but  formed  part  of  the  residue  of  the 
trust-estate.  Henry's  Trustee  v.  Simm,  1875, 
13  S.  L.  R.  88. 

279.  Legacy— Snbject— Specific  Snm  or 
Investment. — Dr.  Sym  directed  his  trustees 
to  pay  the  liferent  of  a  sum  of  £2000  to  his 
niece,  L.,  the  fee  to  her  children,  whom  fail- 
ing to  S.,  his  sister,  whom  he  also  appointed 
his  residuary  legatee.  L.  never  married,  and, 
surviving  her  aunt  8.,  was  ntuued  her  residu- 
ary legatee  and  the  beneficiary  of  all  S.'s  in- 
terest under  Dr.  Sym's  trust,  including  the 
reversion  of  the  fee  of  the  £2000.  On  S.'s 
death  Sym's  trustees  conveyed  to  L.  the 
residue  of  that  estate  with  the  exception  of 
ground-annuals  of  the  value  of  £111  per 
annum,  and  of  a  capitalised  value,  at  the  date, 
of  £2500.  These  they  retained  with  L.'s  con- 
sent to  provide  the  annuity  on  the  £2000. 
When  L.  died  she  left  a  will  in  which  she 
directed  her  trustees :  **  (5)  With  respect 
to  the  disposal  of  £2000  in  which  I  am  life- 
rented  under  the  will  of  my  late  uncle,  and 
of  which  I  consider  I  am  entitled  to  dispose^ 
I  direct  that  the  said  sum,  or  so  much  of  it 
as  may  remain  at  my  death,  shall  be  divided 
equally  among'*  A.,  B.,  0.  The  ground- 
annuals  which  had  been  appropriated  to  pay- 
ing the  interest  on  this  sum  realised  £3547. 
Held  that  the  legatees  A.,  B.,  C,  were  en- 
titled to  receive  only  the  sum  of  £2000. 
Sym's  Trs.  v.  Ayr  Hospital,  1897,  25  R  40;  35 
S.  L,R.  89;  5  S.  L.  T.  162. 

280.  Legacy— Snbject  of  Gift— Sum  to 
yield  £120  per  annum — How  estimated.— 
A  testator  directed  his  trustees  to  keep  safely 
invested  a  sum  which  would  yield  an  annuity 
of  £120  to  his  widow,  and  to  pay  the  capital, 
on  her  death,  to  A.  B.  The  widow  survived 
her  husband  for  a  number  of  years,  but,  being 
entitled  under  a  marriage-contract  to  the 
liferent  of  his  whole  estate,  elected  not  to 
take  the  annuity.  On  her  death, — held  that 
A.  B.  was  entitled  to  a  sum  which  would  have 
produced  an  income  of  £120  per  annum,  at 
the  lowest  rate  of  interest  which  had  been 
current  during  the  widow's  lifetime.  Munro's 
Trs.  V.  Munro,  1899,  1  F.  980;  36  S.  L.  R.  761. 

281.  Legacy— Snbject— Use  of  Fnmitnre 
"in  Mansion-Honse "—Plate  Stored  ehsie- 
where. — A  testator  appointed  his  wife  his 
residuary  legatee^  at  the  same  time  giving 
her  the  liferent  of  his  heritable  estates,  Math 
the  use  of  "the  whole  plenishing  and  fur- 
nishings and  articles  which  may  be  in  the 
mansion-house  at  the  time  of   my  death." 
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At  the  date  of  the  testator's  death  there  was 
deposited  with  a  hank  a  chest  containing  silver 
plate.  It  had  remained  with  the  hank  off 
and  on  from  a  period  antecedent  to  the  date 
of  the  will  till  the  testator's  death,  having 
been  only  once  taken  to  the  mansion-house 
during  that  time.  On  that  occasion  certain 
articles  of  plate  were  taken  out  and  retained, 
and  the  chest  was  returned  to  the  bank. 
Held  that  the  chest  and  its  contents  were  the 
property  of  the  widow  as  residuary  legatee. 
Fraser  v.  Orofty  1898,  26  R.  496. 

282.  Legacy— Specific  Legacy— -Sum  to 
Purchase  Annuity— Intention  of  Testator. 
— This  case  turns  entirely  on  the  peculiar 
terms  of  Mr.  O.'s  will.  Cunntng]iam*8  Tra.  v. 
Cunningham,  1901  (0.  H.),  9  S.  L.  T.  130. 

283.  Bepugnancy— Direction  to  Retain 
Vested  Shares. — Direction  to  trustees  to 
retain  vested  share  enforced,  Christies  Trs.  v. 
Munay'i  Trs,,  1889, 16  R  913 ;  26  S.  L.  R.  611. 

234  Repugnancy— Restrictions  on  Fee. 
— Restrictions  on  an  absolute  gift  of  fee  are 
repugnant.  Brown  v.  Brown^s  Trs,,  1890, 17  R 
517;  27S.  L.  R.414. 

285.  Repugnancy— Direction  to  Trustees 
to  Retain  Management.— A  direction  to 
trustees  to  retain  the  control  of  estate  which 
has  vested  in  a  beneficiary  is  repugnant  and 
inoperative.  Miller^s  Trs,  v.  Millery  1890,  18  R. 
301 ;  28  S.  L.  R  236. 

286.  Repugnancy— Discretionary  Power 
to  retain  Vested  Interest.— ITe^  that  a 
discretionary  power  to  trustees  to  retain 
from  the  fiar  a  vested  interest  in  the  trust 
funds  was  repugnant  and  void.  Maclcinnon's 
Trs.  V.  Official  Jieceiver,  1892,  19  R.  1051 ;  29 
S.  L.  R.  867. 

287.  Repugnancy— Direction  to  Trustees 
to  Retain  Shares— Oonyeyance  by  Trustees 
to  Beneficiaries  in  formft  specifica  —  Re- 
pugnancy.— A  truster  by  his  trust-disposi- 
tion conveyed  the  fee  of  the  residue  of  the 
estate  to  A.  B.  C.  The  residue  consisted  for 
the  most  part  of  shares  in  a  company,  and 
the  truster  directed  his  trustees  "  not  to  sell 
or  assign  to  my  beneficiaries  the  said  shares 
or  any  portion  of  them  for  the  space  of  fifty 
years."  Held  (1)  that  this  direction  was 
repugnant  to  the  gift  of  fee ;  (2)  that  the 
beneficiaries  were  entitled  to  an  immediate 
conveyance  of  the  shares  in  formd  specifica. 


SUwaH's  Trs,  v.  Stewart^  1897,  25  R  302 ;  35 
S.  L.  R.  298  ;  5  S.  L.  T.  232. 

288.  Repugnancy- Direction  to  hold  for 
Behoof  of  Children  and  Pay  on  Majority  of 
Youngest— Power  to  make  AdTanoes.— A 

direction  to  trustees  to  hold  the  residue  of 
the  truster's  estate  for  behoof  of  his  children 
till  the  youngest  shall  attain  majority,  and 
then  to  divide  it  into  equal  parts  among 
them,  accompanied  by  a  power  to  make  ad- 
vances out  of  capital  before  that  date— to 
daughters  on  marriage,  to  sons  on  majority 
(such  advances  to  be  deducted  from  the  share 
which  would  "probably  fall"  to  such  child)— 
vests  a  fee  in  the  children  a  morie  tesUUoris^ 
and  the  children  are  entitled  to  immediate 
payment  on  their  majorities  without  waiting 
till  the  youngest  comes  of  age.  BaUantynt^s 
Trs,  V.  Kidd,  1898,  25  R  621 ;  35  S.  L.  R. 
486 ;  5  S.  L.  T.  322. 

289.  Repugnancy.-A  son  predeceasing  his 
father  left  by  will  his  **  whole  means  and  estate 
to  my  father,  but  subject  to  the  control  of  my 
two  brothers,  whom  I  nominate  my  executors, 
and  they  shall  only  be  entitled  to  pay  my 
father  such  sums  as  may  be  required  for  his 
maintenance,  and  I  ordain  that  at  my  father's 
death  the  whole  estate  shall  be  divided  equally 
between  my  brothers."  Held  that  the  fee 
was  vested  in  the  father  and  that  he  was  en- 
titled to  immediate  payment  of  the  estate. 
Cuningham  v.  Cuninghawy  1896  (0.  H.),  4 
S.  L.  T.  132. 

290.  Repugnancy— Direction  to  retain 
Vested  Share. — Held  (Ld.  Young  dissenting) 
that  the  Court  was  bound  by  the  authority 
of  Miller's  Trs,  v.  MUler,  1890,  18  R.  301 ; 
28  S.  L.  R  236,  to  hold  repugnant  a  clause 
directing  trustees  to  retain  an  interest  ad- 
mittedly vested.  Reflections  on  the  effect 
of  this  case  in  thwarting  the  intention  of 
testators.  Hargrav^s  Trs,  v.  Schofield,  1900,  3 
F.  14;  38  S.  L.  R.  9;  8  S.  L.  T.  201. 

291.  Repugnancy— Retention  of  Vested 
Share. — ^A  direction  to  trustees  to  retain  from 
a  beneficiary  his  vested  interest  is  repugnant 
to  the  gift  and  will  not  receive  effect,  pro- 
vided the  retention  be  not  necessary  to  satisfy 
some  other  purpose  of  the  trust.  YuilVs  Trs, 
V.  Thomsofiy  1902,  4  F.  815 ;  39  S.  L.  R.  668 ; 
10  S.  L.  T.  169.  Of.  Greenlees  Trs,  v.  GreenleeSy 
1894,  22  R.  136  ;  32  S.  L.  R.  106 ;  2  S.  L.  T. 
333.  Ritdiies  Trs,  v.  RiUhiey  1894,  21  R  679; 
31  S.  L.  R  575  ;  1  S.  L.  T.  597.  If'tTW* 
Trs,  V.    WigMs    Trs,,  1893,  21    R   199;    31 
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S.  L.  R.  135  ;  1  S.  L.  T.  335.  Jamieson  v. 
Leslii^s  Its,,  1889, 16  R.  807 ;  26  8.  L.  R.  538. 
Cloiitton's  Trs.  v.  BuUochy  1889,  16  R.  937 ;  26 
S.  L.  R.  644.  Duthu^a  Trs,  v.  Foslang,  1889, 
16  R.  1002;  26  S.  L.  R.  709. 

292.  HepugBBJicj. — A  testator  directed  his 
trustees  to  pay  an  annuity  to  his  widow  and, 
on  her  death,  to  "divide  the  residue  of  my 
estate  among  my  four  children."  Held  that 
the  residue  vested  in  the  children  a  morte 
testatoris ;  and  was  instantly  payable  to  them 
in  so  far  as  it  was  in  excess  of  what  was  neces- 
sary to  provide  the  widow's  annuity.  CaaU 
Trs.  V.  Coats,  1903,  5  F.  401 ;  40  S.  L.  R  330; 
10  S.  L.  T.  585. 

293.  Bepugnancy— Discretionary  Power 
of  Trustees— Oombinatioii  of  Fee  and  Life- 
rent.— A  truster  directed  his  trustees  to  pay 
£\hQO  to  Mrs.  C.  The  date  of  payment  was 
postponed  till  the  death  of  the  truster's  widow. 
There  was  a  conditional  institution  of  Mrs. 
C.'s  children,  in  the  event  of  their  mother 
predeceasing  the  period  of  payment,  and  a 
declaration — ''  this  legacy  may  be  paid  to  Mr. 
C,  the  husband  of  Mrs.  C,  or  invested  for 
behoof  of  their  children,  under  such  conditions 
as  shall  seem  to  my  trustees  to  be  most  for 
their  benefit."  Mrs.  0.  survived  the  truster 
but  predeceased  the  period  of  payment,  sur- 
vived by  two  sons.  The  trustees  proposed  to 
exercise  the  above  power  and  to  restrict  the 
sons'  interest  to  an  alimentary  liferent,  with 
power  to  dispose  of  the  fee  by  will.  Held  that 
the  sons  took  an  independent  right  of  fee  free 
from  the  discretionary  power  of  the  trustees. 
Per  Ld.  M*Laren  :  "  Whoever  has  the  income 
of  a  fund  and  also  the  control  of  the  capital 
has  the  entire  estate ;  and  in  my  view,  which 
is  supported  by  a  strong  and  clear  expression 
of  opinion  by  Lord  President  Inglis  in  Gibson^ s 
Trs,  V.  Hoss,  1877,  4  R.  1088 ;  14  S.  L.  R.  694, 
it  is  legally  impossible  to  protect  the  life- 
interest  of  a  person  to  whom  a  fee  is  also 
given  against  creditors  or  against  his  own 
voluntary  acts."  Kinrmmd^s  Trs,  v.  MesSj  1898, 
25  R.  819  ;  35  S.  L.  R.  631 ;  5  S.  L.  T.  379. 

294.  Bepngnancy^Power  in  Trustees  to 
Restrict  Fee. — Held  that  trustees  had  a  valid 
power  under  a  will  to  restrict  a  fee  to  a  life- 
rent provision,  and  that  they  were  entitled  to 
exercise  the  power  after  arrestments  had  been 
used  in  their  hands  by  a  creditor  of  the  fiar. 
Chamben^  Trs.  v.  Smiths,  1878  (H.  L.),  5  R. 
151 ;  15  S.  L.  R.  641. 

295.  Beiragnancy— Power  to  Trustees  to 
Retain— Exercise  of  Power— Destination- 


over— Survivorship  Olanse.— Under  a  will 
sons'  shares  of  residue  vested  in  them  to  the 
extent  of  one-half,  on  their  attaining  majority. 
The  trustees  were  directed  not  to  pay  the 
other  halves  of  these  shares  till  the  sons  had 
reached  twenty-five  years,  but  they  were  em- 
powered during  the  interval  to  make  advances, 
or,  on  the  other  hand,  to  retain  the  half-shares 
and  restrict  the  sons'  interest  to  a  liferent. 
It  was  declared  that  if  a  son  attained  majority, 
but  died  before  having  received  payment  of 
his  share,  so  much  of  it  as  remained  in  the 
trustees  should  go  to  his  issue,  whom  failing 
to  the  testator's  surviving  children.  A  son 
survived  his  father,  reached  the  age  of  twenty- 
seven,  and  died,  leaving  issue,  without  having 
received  payment  of  his  one-half  of  his  share, 
which  remained  in  the  hands  of  the  trustees. 
Held  (1)  that  this  half  had  not  vested  in  the 
son ;  (2)  that  the  trustees  must  be  presumed 
to  have  exercised  their  right  to  retain;  (3) 
that  the  son's  issue  was  entitled  to  immediate 
payment.  IVIiite's  Trs,  v.  H^hiU,  1896,  23  R. 
836 ;  33  S.  L.  R.  660 ;  4  S.  L.  T.  59. 

296.  Repngnancy  —  Liferent  or  Fee  — 
Facnlties  and  Powers.— If  a  truster  has  con- 
ferred on  a  beneficiary  an  absolute  gift  of  fee, 
any  attempt  upon  his  part  to  control  or  re« 
strict  that  fee  is  repugnant  to  the  gift  {Green- 
leet^  Trs,  v.  GremUes,  1894,  22  R.  136;  32 
S.  L.  R  106  ;  2  S.  L.  T.  333).  But  if  the 
restriction  is  inherent  in,  and  a  condition 
of,  the  gift,  vesting  is  suspended,  or  subject 
to  defeasance  until  the  condition  be  purified 
{Chambers'  Trs,  v.  Smiths,  1878,  5  R.  (H.  L.) 
151 ;  15  S.  L.  R.  541).  A  lady,  with  respect 
to  a  share  of  her  estate  destined  to  a  son, 
directed  her  trustees  by  will  "  not  to  hand  it 
over  to  his  own  care,  but  I  desire  that  he 
should  draw  from  my  trustees  the  interest 
thei-eon  weekly.  If,  however,  at  any  time  my 
trustees  should  consider  it  would  be  for  his 
true  benefit  to  hand  over  his  share,  I  em- 
power them  to  do  so."  Held  that  vesting  of 
the  son's  share  was  postponed  till  the  trustees 
saw  fit  to  exercise  their  power.  Rimell  v. 
BeWs  Trs,,  1897,  24  R.  666;  34  S.  L.  R. 
497  ;  4  S.  L.  T.  338. 

297.  Repngnancy— Power  to  Trustees  to 
restrict  Fee. — A  power  to  trustees  to  restrict 
right  of  fee  to  a  liferent  held  bad.  Calder,  1900 
(0.  H.),  8  S.  L.  T.  330. 

298.  Repugnancy— Liferent    or  Fee.— A 

truster  directed  his  trustees  to  convey  pro- 
perty to  his  sons  **  in  such  terms  and  manner 
that  they  shall  not  have  power  to  sell,  alienate, 
or  burden,  or  dispone,  or  put  away  any  part 
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of  the  estate."  Held  that  the  clause  being 
repugnant  to  the  rest  of  the  deed  the  sons 
were  entitled  to  unconditional  conveyances 
of  the  fee.  Gibson  v.  IVatt,  1896  (O.  H.),  4 
S.  L.  T.  11. 

299.  Bepugnaacy— Vested  Fee  by  Will— 
Liferent  by  Codicil — Held  that  a  fee  con- 
ferred by  a  will  had  been  reduced  to  an 
alimentary  liferent  by  a  codicil ;  and  the  rule 
of  MilUr's  Trs,  (1890,  18  R.  301 ;  28  8.  L.  R. 
236)  evaded.  Miller  Richard's  Trs.  v.  Miller 
Ridtard,  1903,  5  F.  909;  40  8.  L,  R  663  ;  11 
8.  L.  T.  114.  Held  that  no  fee  was  conferred, 
and  the  rule  of  Miller's  Trs.  evaded  in  Peden^s 
Trs.  V.  Peden,  1903,  5.  F.  1014  ;  40  S.  L.  R. 
741;  11  S.  L.  T.  186. 

300.  Repugnancy— Power  to  Trustees  to 
restrict  Interest  to  Liferent.— Part  of  a 
trust-estate  was  destined  to  A.,  but  vesting 
was  postponed  till  the  expiry  of  a  liferent  in 
favour  of  B.  ;  and,  in  addition,  the  trustees 
were  empowered,  if  they  saw  fit,  to  restrict 
A.'8  right  to  a  liferent.  The  trustees  exercised 
this  power.  A.  survived  B.,  and  died  leaving 
a  will.  Held  that  the  share  of  trust-estate 
had  never  vested  in  A.,  and  that  it  was  un- 
disposed of  by  the  testator  and  fell  into 
intestacy.  TumbuWs  Trs,  v.  TurnbuWs  Trs., 
1900,  2  F.  1183 ;  37  S.  L.  R.  906. 

301.  Repugnancy— Power  to  Trustees  to 
Restrict— Postponed  Period  of  Pasrment.— 
Held  (1)  that  vesting  did  not  take  place  a 
morte  testatoris  where  payment  was  postponed 
till  the  death  of  a  liferentrix,  and  the  trustees 
were  empowered  to  restrict  the  shares  of 
beneficiaries  to  a  liferent  allenarly ;  (2)  that 
nothing  was  carried  to  the  husband  of  one  of 
the  beneficiaries  by  an  assignation  (made  by 
her  in  her  marriage-contract)  of  ''the  whole 
estate  then  belonging  to  her,  or  that  should 
pertain  to  her  during  the  subsistence  of  the 
marriage,"  the  said  husband  having  prede- 
ceased the  liferentrix.  Maxton's  Trs.  v.  Henry 
and  Others,  1897  (0.  H.),  5  S.  L.  T.  85. 

302.  Repugnancy- RetentionbyTmstees 
of  Vested  Interest. — A  vested  interest  under 
a  testamentary  trust  was  made  payable  on  the 
beneficiary  attaining  the  age  of  thirty.  Held 
that  the  restriction  must  receive  effect  where 
other  purposes  of  the  trust  could  be  served 
only  by  the  retention  of  the  whole  trust- 
funds.  Grahani's  Trs.  v.  Graham,  1899,  2  F. 
232  ;  37  S.  L.  R.  163 ;  7  S.  L.  T.  283. 

303.  Repngnancy— Distribution  of  Estate 
—Retention  required  for  Purposes  of  the 


WilL — A  testator  directed  that  on  the  death 
of  all  his  children  his  estate  should  be  divided 
among  their  children.  Should  a  child  die 
leaving  no  issue  that  child's  share  to  go  to 
the  survivors.  Until  the  distribution  of  the 
estate  it  was  provided  that  the  income  should 
be  paid  over  equally  among  the  testator's 
children  and  the  issue  of  predeceasors.  Held 
that  till  the  period  of  distribution  arrived  no 
one  of  the  grandchildren,  although  having  a 
vested  interest,  could  demand  a  share  of  the 
capital  of  the  estate.  Macctdloeh  v.  MaccuU 
loch's  Trs.  [1904],  A.  0.  55 ;  6  F.  (H.  L.)  3 ;  41 
S.  L.  R.  88;  11  S.  L.  T.  429. 

304.  Repugnancy  —  Fee  or  Liferent  — 
Direction  to  Retain.— "An  original  gift  on 
the  partition  of  residue  amongst  the  members 
of  a  family  will  not  be  cut  down  to  a  liferent 
by  effect  of  a  subsequent  direction  to  pay  the 
income  only  to  one  or  more  of  the  objects  of 
the  gift  for  life."  But  sembU,  that  where  an 
ulterior  purpose  is  to  be  served,  e.g.,  where 
the  trustees  are  directed  to  retain  a  daughter's 
share  in  order  to  settle  it  at  her  marriage, 
then  the  direction  will  be  sustained.  Mackay's 
Trs.  V.  Mackay's  Trs.,  1897,  24  R.  904;  34 
8.  L.  R.  683 ;  6  S.  L.  T.  36. 

305.  Repugnancy  —  Direction  to  Settle 
Vested  Shares. — A  direction  to  trustees  to 
settle  shares  of  residue  vested  in  the  truster's 
daughters,  so  that  the  fee  should  pass  to  their 
children,  held  effective.  MitchelVs  Trs.  v. 
Smith,  1880,  7  R  1086 ;  17  8.  L.  R.  736. 

306.  Repugnancy— Restriction  on  Vested 
Share— Protected  Succession.— ITeM  that 
trustees,  in  exercise  of  powers  conferred  on 
them  by  a  will,  had  conferred  on  a  beneficiary 
a  fee,  but  that  neither  he  nor  his  creditors 
could  demand  payment  during  his  life,  there 
being  a  proviso  in  the  endowing  minute  of 
the  trustees  that  they  should  retain  the  fee 
and  pay  the  alimentary  liferent  to  the  donee. 
Macfarlane's  Trustee  v.  Afacfarlane,  1903,  6  F. 
201 ;  41  S.  L.  R  164  ;  11  S.  L.  T.  505. 

307.  Repugnancy— Absolute  Request  of 
Residue  — Declaration  that  Unused  Por- 
tion to  go  to  other  Persons.  —  A  testator 
bequeathed  the  residue  of  his  estate  to  his 
wife  but  provided  **  that  so  far  as  not  required 
or  used  by  my  spouse  for  her  comfortable 
subsistence,  the  sums  to  be  realised  from  the 
policy  of  insurance  on  my  life  shall  on  the 
death  of  the  longer  liver  of  me  and  my  said 
spouse  be  paid  to  my  said  sons  in  equal  shares." 
Held  that  there  was  no  repugnancy  and  that 
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this  provision  fell  to  be  given  effect  to  accord- 
ing to  its  terms.  Maddever  v.  Maddever's  Trs.y 
1903  (O.  H.),  11  S.  L.  T.  343. 

808.  Bepngnancy  —  Gift  of  Fee— -Con- 
ditions —  Substitution.  —  A  husband  be- 
queathed to  his  widow  his  whole  estate  with 
all  the  rights  of  an  owner,  save  gratuitous 
alienation,  and  a  substitution  of  certain  rela- 
tives of  his  own.  Held  that  the  widow  became 
absolute  fiar.  MickeVs  Factor  v.  OlipharU,  1892, 
20  E.  172  ;  30  S.  L.  R  209. 

809.  Repugnancy  —  Gift  of  Fee  under 
Bestrictions— Signature  of  Beneficiary  on 
Trust-Deed  agreeing  to  Terms.  — By  his 
trust-disposition  and  settlement,  A.  made  B. 
fiar  of  heritable  property  subject  to  a  clause 
restricting  him  from  selling  or  burdening  the 
subjects  without  the  consent  of  C.  and  D. 
B.^  C,  and  D.  signed  a  docquet  to  the  trust- 
disposition  and  settlement  accepting  the  office 
of  trustees  for  which  the  deed  nominated  them, 
and  **  agreeing  to  the  terms  and  conditions  of 
the  said  deed."  Held  that  B.,  on  succeeding 
to  the  estate,  was  entitled  to  disregard  the 
conditions  because  (1)  they  were  not  effectual 
burdens  on  the  estate ;  (2)  his  acceptance  (by 
signing  the  docquet)  of  the  deed  as  it  stood 
did  not  alter  its  legal  effect,  and  did  not 
amount  to  a  contract  between  him  and  0. 
and  D.  Johnston  v.  Johnston^s  Trs.y  1903,  5  F. 
1039  ;  40  S.  L.  R.  757 ;  10  S.  L.  T.  740. 

310.  Besidue  —  Alimentary  Annuity  to 
Besiduary  Legatee— Pasrment  Subject  to 

Betention. — A  truster  in  his  settlement  be- 
queathed an  alimentary  annuity  to  his  sister, 
and  by  a  codicil  left  his  whole  residue  to  her. 
Held  that  a  sum  must  be  retained  out  of 
residue  to  meet  the  alimentary  annuity. 
Duthie'i  Trs,  v.  Kinloch,  d-c,  1878,  6  R.  858; 
15  S.  L.  U.  586. 

311.  Besidue — Capital  Undisposed  of.— 

A  testator  directed  a  division  of  his  whole 
estate  among  his  children,  and  provided 
that  if  his  only  unmarried  daughter's  share 
amounted  to  less  than  £150  a  year,  his 
trustees  were  to  invest  as  much  as  would 
realise  that  amount.  There  was  no  direction 
as  to  the  disposal  of  the  capital  of  the  sum 
so  required.  The  daughter's  share  was  in- 
sufficient to  provide  the  sum  stated,  and  an 
addition  was  made  from  the  other  shares. 
Held  that  the  sum  invested  belonged  to  the 
other  children  subject  to  the  unmarried 
daughter's  life  interest.  Mackenzie s  Trs.  v. 
Mitchdl,  d:c.,  1875,  2  R  469^ 


312.  Besidue  —  Oonstruction  —  "  What- 
ever more  Money  I  Leave."— A  testatrix, 
after  giving  her  daughter  a  liferent  of  her 
property,  directed,  as  to  the  residue  of  her 
estate,  that  her  trustees  were  to  make  over 
the  same,  and  any  accumulations  thereof,  in 
such  manner  and  way  as  she  should  direct 
and  appoint  by  any  writing  to  be  subscribed 
by  her  at  any  time  during  her  life,  and  failing 
any  such  direction  and  appointment,  to  her 
own  nearest  heirs.  By  codicils  to  the  settle- 
ment a  number  of  legacies  of  sums  of  money 
and  of  specific  articles  were  left  to  various 
persons.  One  of  these  codicils  contained  the 
following  clause: — "Whatever  more  money 
I  leave  after  paying  my  lawful  debts  to  be 
divided  amongst  my  legatees."  Held  that  the 
truster  intended  by  the  words  used  in  her 
last  codicil  to  divide  the  residue  of  her  estate 
among  the  legatees  to  whom  pecuniary  legacies 
had  been  bequeathed.  Keith  v.  FraseVf  1883, 
20  S.  L.  R.  785. 

313.  Besidue— Deduction  of  Liferent  In- 
terest of  Heritable  Subject  in  Bstimating 
Besidue  of  Estate  where  One  Share  Be- 
queathed to  Liferenter. — By  trust-disposi- 
tion and  settlement  the  truster's  wife  was 
liferented  in  the  truster's  house,  and  the  furni- 
ture and  plenishings  therein.  The  trustees 
were  further  directed,  after  certain  payments 
as  mentioned  in  the  deed, "  to  make  up  a  state 
and  valuation  of  my  trust-estate,  heritable  and 
moveable,  wherever  situated,  including  that 
part  thereof  in  which  my  said  wife  is  life- 
rented  as  aforesaid,  .  .  .  and,  on  a  valuation 
and  corresponding  state  being  so  made  out, 
showing  the  free  amount  or  balance  of  my 
said  trust-estate,  to  convey,  assign,  or  pay 
over  one  just  and  equal  third  part  or  share 
of  such  free  amount  or  balance  of  my  said 
trust-estate  to  and  in  favour  of  my  wife." 
Held  that  the  value  of  the  widow's  liferent 
interest  in  the  house,  furniture,  &c.,  was  a 
proper  deduction  from  the  trust-estate  before 
a  division  thereof  among  the  beneficiaries. 
Munro'8  Trs.,  1878,  16  S.  L.  R.  211. 

314.  Besidue— Direction  to  Invest— Life- 
rent or  Fee— Benunciation  of  Liferent.— 
A  testator  died  leaving  three  daughters,  one 
married  and  two  unmarried.  He  directed  his 
trustees  (1)  to  invest  two  sums  of  £800  each, 
and  to  pay  the  interest  of  these  sums  to  his 
two  unmarried  daughters  so  long  as  they 
remained  unmarried;  and  on  the  death  or 
marriage  of  one  of  them  to  pay  the  interest 
of  the  whole  £1600  to  the  other;  (2)  to  ad- 
vance to  either  of  these  daughters  who  should 
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purpose  maxriaore  a  sum  of  £200  towards  outfit ; 
(3)  after  investing  the  £1600,  to  divide  the 
residue  equally  among  his  three  daughters, 
but  under  deduction  from  these  shares  of 
**  any  sum  or  sums  that  may  have  been  ad- 
vanced by  my  trustees  to  my  said  daughters 
for  outfit  in  the  event  of  marriage  of  either 
of  them."  There  were  no  words  disposing  in 
terms  of  the  £1600.  Held  (1)  that  the  effect 
of  the  three  clauses  read  together  was  to  in- 
clude the  £1600  in  the  residue.  It  was  on 
this  footing  alone  that  the  trustees  could 
make  the  advances  of  £200,  deduct  these 
advances  from  residue,  and  make  the  shares 
of  the  three  daughters  equal ;  (2)  that  the  two 
unmarried  daughters  were  entitled  to  renounce 
their  liferents,  and  demand  instant  payment 
of  their  shares  (one-third  each)  of  the  £1600. 
Whitehead's  Tnt,  v.  IVhitehead,  1897, 24  R,  1032 ; 
34  S.  L.  R.  782 ;  6  S.  L.  T.  74. 

315.  Besidne— (General  and  Special  Be- 
flidne  —  Presumptioii.  —  ^'  In  construing  a 
settlement  the  presumption  is  rather  against 
a  special  residue,  .  .  .  especially  where  there 
is  a  general  residuary  legatee  to  take"  (per 
Lord  President  Inglis  in  Brown  v.  M^La^t 
Trs.,  1877,  5  R.  37 :  15   S.  L.  R.  27). 

316.  Besidne  — Lapsed  Share  —  General 
and  Special  Besidues.  ~A  truster  by  his 
settlement  bequeathed,  inter  alia^  the  fee  of 
£10,000  and  disposed  of  residue.  By  a  codicil 
he  recalled  the  said  bequest  and  directed 
£6700  thereof  to  be  paid  in  different  sums  to 
charities  and  "  the  balance  of  the  fee  of  the 
said  principal  sum  of  £10,000,  being  £3300,'' 
to  be  paid  to  A.  and  B.  One  of  the  legacies 
to  charities  having  lapsed,  held  that  it  fell  into 
general  residue,  not  to  A.  and  B.  Brown  v. 
M'Lae's  Trs,,  1877,  5  R  37 ;  15  S.  L.  R.  27. 

317.  Besidue— General  and  Special  Be- 
«idne— Will— OonBtmction. — "  Residue  "  is 
a  word  of  reference  to  the  whole  estate  of 
the  testator.  Held  that  their  scope  was  not 
restricted  by  their  close  connection  with  a 
portion  of  a  will  which  was  dealing  with  a 
special  fund.  Millar  v.  Morriaon,  1894,  21  R. 
^21 ;  31  S.  L.  R.  772 ;  2  S.  L.  T.  102. 

318.  Besiduary  Clanse  —  Intention  — - 
Inchoate  Intention. — A  Canadian  testator 
expressed  in  his  will  his  intention  of  executing 
Another  will  in  Scottish  form  for  the  disposal 
of  land  he  owned  in  Scotland  to  F.  P.  An- 
other clause  of  the  will  carried  whatever 
portion  of  his  estate  was  "not  hereinbefore 
ispedally  devised  "  to  his  trustees  for  specified 


purposes.  He  died  without  having  executed 
the  will  in  Scottish  form,  although  such  a 
deed  had  been  prepared  and  had  Lain  by  him 
for  five  years  prior  to  his  death.  Held  that 
the  property  in  Scotland  was  carried  to  the 
testator's  trustees  by  the  residuary  clause. 
Ferrier's  Trs.  v.  Ferrier,  1899,  I  F.  610;  36 
S.  L.  R.  445 ;  6  S.  L.  T.  339. 

319.  Besidne  — Proportional  Division  — 
Implied  Ezcloflion  of  Husband's  Bight- 
Share  Corresponding  to  Alimentary  An- 
nuity.— A  truster  directed  his  trustees  to 
pay  the  residue  of  his  estate,  to  the  extent  of 
£500,  to  his  niece  E.,  and  the  balance  above 
£500  to  and  among  the  "  above-named  legatees 
and  annuitants  in  proportion  to  the  amount 
of  their  respective  legacies.  Held  (1)  that  E. 
was  entitled  to  the  £500  and  also  to  a  share 
of  the  balance  proportionate  to  her  other 
legacies;  (2)  that  where  husband's  rights 
were  excluded  from  the  primary  legacies  they 
were  by  implication  excluded  from  the  pro- 
portionate shares  of  residue ;  and  (3)  that  an 
alimentary  annuitant  was  entitled  to  a  share 
in  proportion  to  the  capitalised  value  of  her 
annuity.  Bryce'a  Trustee,  1878,  5  R.  722  ;  15 
S.  L.  R.  412. 

320.  Besidue —- Share  —  Prepayment  of 
Estimated  Share— OTer-Pasrment— Equali- 
sation.— Shares  of  residue  were  paid  to  cer- 
tain beneficiaries  before  the  final  period  of 
division  had  arrived,  ''subject  to  rectifica- 
tion "  on  the  final  division  which  would  occur  on 
the  death  of  the  testator's  widow.  The  shares 
of  certain  other  beneficiaries  were  retained, 
and  on  the  investment  of  these  shares  a  loss 
was  sustained  by  the  trust.  On  the  death  of 
the  widow,  held  the  shares  already  paid  over 
were  liable  to  contribution  to  make  good  the 
loss.  Teacher's  Trs.  v.  Teacher,  1890,  17  R. 
303 ;  27  S.  L.  R  250. 

321.  Residuary  Legatee— Title  to  Sue- 
Adjudication  —  Beduction.  —  The  Court 
reduced  a  decree  of  constitution  and  adjudi- 
cation which  had  been  obtained  by  a  residuary 
legatee  without  making  up  a  title  to  the  debt, 
on  the  ground  that  he  had  no  title  to  sue. 
Hinton^  dx,  v.  ConneWs  Trs,,  1883,  10  R.  1110; 
20  S.  L.  R.  731. 

322.  Besidue— Donation  or  Legacy— De- 
posit Beceipts  in  Name  of  Children.— A 

testator  having  directed  the  residue  of  his 
estate  to  be  divided  amongst  his  children  in 
a  certain  way,  took  a  number  of  deposit  re- 
ceipts and  promissory  notes  in  name  of  him- 
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self  and  his  wife  in  trust  for  one  or  other  of 
his  children.  The  sums  therein  formed  about 
two-thirds  of  his  whole  estate.  Held  that 
these  sums  fell  into  residue,  and  were  neither 
donations  nor  special  legacies.  Miller  v. 
Miller,  1874,  1  R  1107;  11  S.  L.  R.  621. 

323.  Will--Constniction~-Age  Qualiflca- 
tion  of  Testators  Son  not  applied  to 
Conditional  Institnte.  —  Where  a  truster 
bequeathed  a  share  of  residue  to  his  son  with 
postponed  vestin^r  and  a  conditional  institu- 
tion of  grandchildren,  and  qualified  the  son's 
right  to  receive  payment  until  he  should 
attain  the  age  of  twenty-one,  held  that,  the 
son  failing,  his  issue  were  not  subject  to  the 
restriction.  Wliite's  Trs.  v.  White,  1896, 23  R. 
836;  33  S.  L.  R.  660;  4  S.  L.  T.  69.  Cat- 
tanachU  Trs,  v.  Cattanach,  1901,  4  F.  205;  39 
S.  L.  R.  154 ;  9  S.  L.  T.  284. 

324.  Will  —  Oonstrnction— Ambiguity- 
Letter  Subsequent  to  the  WilL— A  testatrix 
having  by  a  codicil  bequeathed,  inter  alia,  "  to 
Edward  Whish,  son  of  my  cousin,  Mrs.  Mar- 
garet Black  Whish,  wife  of  Colonel  Whifth, 
£500 ; "  by  a  later  codicil  provided :  "  I  revoke 
the  legacy  of  £500  to  my  cousin,  Mrs.  Whish, 
wife  of  Colonel  Whish,  and  bequeath  to  her 
in  place  thereof  the  sum  of  £400,  and  I  be- 
queath the  £100  to  T.  H.''  A  letter  of  a 
subsequent  date  written  by  the  testatrix  bore 
that  Edward  Whish  *'  is  still  to  be  my  chief 
legatee,  but  not  for  so  large  a  sum  as  I  in- 
tended," and  papers  found  in  her  repositories 
showed  that  the  testatrix  knew  the  amount 
of  her  estate,  and  had,  before  the  last  codicil, 
disposed  of  the  whole  of  it.  Held  (1)  that  the 
letter  was  of  a  testamentary  nature,  and 
might  be  read  along  with  the  codicils,  and  (2) 
that  the  intention  of  the  testatrix  was  to 
reduce  the  legacy  of  £500  to  Edward  Whish 
to  £400.  Ritchie  v.  IVhish,  <fcc.,  1880, 8  R.  101 ; 
18  S.  L.  R.  81. 

325.  Will  —  Constrnction  —  Annuity  to 
Party  entitled  to  Succeed  to  an  Estate.— 
A  testator  directed  that  for  ten  years  after 
his  widow's  death  an  annuity  should  be  paid 
to  the  heir  then  entitled  to  succeed  to  his 
lands  of  X.  The  trustees  were  directed  to 
entail  X  on  the  heirs  whomsoever  of  the 
testator's  body ;  whom  failing,  to  A.  and  the 
heirs  of  his  body ;  whom  failing,  to  other  sub- 
stitutes :  and  they  were  also  directed  to  insert 
a  condition  in  the  entail  to  the  effect  that  if 
the  succession  to  X  should  open  to  an  heir 
who  was  also  then  proprietor  of  the  entailed 
lands  of  Y,  the  right  of  that  heir  under  the 


entail  of  X  should  lapse  as  if  he  were  dead. 
Held  that  A.,  who  succeeded  to  T  on  the  death 
of  the  testator's  wife,  had  no  right  to  the 
annuity.  Robertson  v.  Robertson,  1875,  3  R. 
274 ;  13  S.  L.  R.  167. 

326.  Construction  —  "Assignees " — Life- 
rent.— In  a  gift  to  a  liferenter,  whom  failing 
her  assignees,  assignees  construed  as  nominees 
Barr  v.  Pamie,  1903  (0.  H.),  11  S.  L.  T.  426.    • 

327.  Will  —  Construction —  Casus  impro- 
visus— Gift-over  on  Declinature  of  Bene- 
fleiary— No  such  Beneficiary  existing.— A 
testatrix  provided  that,  in  the  event  of  any 
of  specified  legatees  declining  or  failing  to 
accept  of  their  respective  legacies,  the  other 
legatees  should  take  the  rejected  legacy  pro- 
portionally among  them.  One  of  the  legatees 
was  ''my  maid-servant  at  the  time  of  my 
death."  No  such  person  existing  at  date  of 
death,  /teld  that  the  legacy  did  not  fall  into 
intestacy,  but  was  gifted  over  to  the  accept- 
ing legatees.  Kennedy's  Trs,  v.  Warren,  1901, 
3  F.  1087  ;  38  S.  L.  R  827 ;  9  S.  L.  T.  149. 

328.  Will —Construction— Casus  impro- 
visus — Delivery. — Two  brothers,  A.  and  B., 
executed  a  mutual  trust  -  disposition  and 
settlement  in  favor,  inter  alios,  of  the  children 
nominatim  of  B.,  who  was  married,  declaring 
that  in  the  event  of  B.  having  any  more 
children,  and  in  the  event  of  A.  becoming 
married  and  leaving  issue,  each  family  was  to 
have  one-half  of  the  subjects  ^pro  indiviso  in 
fee,  "  but  in  the  event  of  their  being  no  such 
issue  of  us,"  the  said  B.  and  A.,  the  declara- 
tion should  be  null,  and  B.'s  children  should 
take  all.  There  was  no  delivery  of  the  deed 
till  twelve  months  after  the  execution.  A. 
died  unmarried,  and  B.  had  another  child  by 
a  second  marriage.  Held  (1)  that  delivery 
was  necessary,  (2)  that  the  child  of  B.  by  his 
second  marriage  was  entitled  to  a  share  of 
one-half  of  the  fee  of  the  estate,  while  the 
remainder  of  that  half  and  the  whole  of  the 
other  half  fell  to  be  divided  equally  among 
the  children  of  B.  by  his  first  marriage. 
Dunlop  V.  M'Crae,  1884, 11  R.  1104 ;  21  S.  L.  R. 
752. 

329.  Will— Construction— CodiciL— A  will 
provided  that  four  shares  should  be  treated  in 
a  certain  way  for  the  benefit  of  a  beneficiary. 
A  codicil  recalled  the  purpose,  but  only  to 
this  effect,  that  "  two  and  a  half  shares  shall 
be  paid  to  her  .  .  ."  Held  that  the  effect  of 
the  codicil  was  to  alter  the  amount  alone  and 
not  the  mode  of  treatment  of  the  shares; 
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the  word  "paid"  being  used  inaccurately. 
Chalmert^  Factor  v.  Chalmers,  1903,  5  F.  1054 ; 
40  S.  L.  R.  814 ;  11  S.  L.  T.  236. 

330.  Will— Oonstructioii—Oonjimct  Life- 
rent-—Implied  Condition— Power  of  Trus- 
tees.— Trustees  were  directed  on  the  death 
of  the  truster's  widow  to  pay  the  residue 
to  his  son,  or,  if  he  married  and  the  trustees 
did  not  think  fit  to  pay,  to  hold  for  him 
"and  his  spouse  in  conjunct  liferent"  and 
his  issue  in  fee.  The  son  married  and  pre- 
deceased the  widow.  On  the  widow's  death, 
held  (1)  that  the  son's  wife  was  entitled 
to  the  whole  liferent,  though  the  son  had 
predeceased ;  and  (2)  that  the  trustees  could 
not  make  it  terminable  if  she  married  again. 
Jieid'8  Trs,  v.  lieid,  1879,  6  R.  916;  16  S.  L.  R. 
527. 

331.  Will— Oonstmction— Conveyance  of 
Residue  after  Trust  Purposes  flilfilled.-' 
The  proprietor  of  an  entailed  estate,  having 
made  in  his  trust-disposition  specific  pro- 
visions  for  his  younger  children,  directed  his 
trustees  after  the  purposes  of  the  trust  had 
been  **  fully  satisfied  by  the  succession  to  the 
lands  of  P.  opening  to  them,"  to  convey  the 
residue  to  his  eldest  son.  P.  belonged  to  the 
testator  subject  to  a  liferent.  The  liferenter 
having  predeceased  the  testator,  and  the  pro- 
visions to  the  younger  children  having  been 
secured,  held  that  tlie  eldest  son  was  entitled 
to  an  immediate  conveyance  of  the  residue. 
Scott  V.  ScotVs  Trs.,  1876,  4  R.  229. 

332.  Construction  —  Declaration  that 
Shares  should  be  Alimentary. — Terms  of  a 
will  under  which  it  was  held  that  a  declaration 
that  shares  of  the  estate  given  to  children  on 
their  majorities  should  be  alimentary  applied 
only  to  the  period  of  their  minorities,  and  that 
the  children  being  major  were  entitled  to 
immediate  payment.    Atild  v.  Anderson,  1876, 

4  R.  211 ;  14  S.  L.  R.  144. 

333.  Will— Construction— Destination  — 
Liferent  and  Fee— Disposition  to  A.  in 
Liferent  and  "after  his  death"  to  B.  in 
Fee — Intestacy. — A  father  conveyed  heritage 
to  his  son  in  liferent  allenarly,  and  '^  after  his 
death "  to  trustees  in  fee  for  trust  purposes 
to  be  afterwards  specified.  Held  that  there 
was  a  valid  conveyance  of  the  fee  to  the 
trustees,  the  eflect  of  the  words  ''after  his 
deatli"  being  merely  to  postpone  the  period 
when  the  trust  should  become  active.  Edmond 
V.  Lord  Provost  of  Aberdeen,  1898,  1  F.  154; 
35  S.  L.  R.  193. 


334.  Will  —  Construction  —  Divorce  not 
Equivalent  to  Death.— A  truster  directed 
that  subjects  should  be  held  by  his  trustees 
for  his  daughter  in  liferent  ''until  the  dis- 
solution of  her  marriage  ...  by  the  death'' 
of  either  of  the  spouses.  If  the  daughter 
survived  the  subjects  were  to  be  conveyed  to 
her.  She  divorced  her  husband.  Held  that 
she  was  not  entitled  to  an  immediate  convey- 
ance, the  divorce  not  being  equivalent  to  the 
husband's  death.  Mason  v.  Beattie*8  Tr«., 
1878,  6  R.  37;  16  S.  L.  R  6 ;  Taylor's  Trs.  v. 
Bamett,  1893,  20  R.  1032;  31  S.  L.  K.  11;  1 
S.  L.  T.  155. 

335.  Will  — Construction- Exclusion  of 
jus  mariti— Intention  of  Testator.— Terms 
of  a  will  under  which  lield  that  the  jiLS  mariti 
of  her  husband  had  been  effectually  excluded 
from  the  whole  estate  bequeathed  to  a  daugh- 
ter. Irvine  v.  Connon's  Trs.,  1883,  10  R.  731 ; 
20  S.  L.  R.  468. 

336.  Will  —  Construction  —  Extrinsic 
Evidence  —  Competency. — In  construing  a 
will  and  codicil  held  that  it  was  competent  to 
take  into  account  memoranda  made  by  the 
testator  with  the  view  of  ascertaining  the 
amount  of  his  estate,  but  that  it  was  in- 
competent to  take  into  account  similar 
writings  for  the  purpose  of  inferring  the 
intention  of  the  testator.  Trustees  of  the  Free 
Church  of  Scotland  v.  Maitland,  d-c,  1887,  14 
R.  333 ;  24  S.  L.  R.  290. 

337.  Will  — Construction  — Implied  Re- 
vocation —  Gift  made  in  drcumstances 
which  did  not  occur. — A  testator  directed  his 
trustees  to  purchase  an  agricultural  estate  to 
be  entailed  in  a  certain  way,  provided  for  his 
widow  and  younger  children  on  the  footing  of 
the  estate  being  purchased,  and  left  his  residue 
to  his  only  son.  The  direction  to  purchase  an 
estate  having  been  impliedly  revoked,  held  that 
the  provisions  to  the  widow  and  children  must 
be  given  effect  to,  and  that  the  son  was  en- 
titled to  the  residue.  Coiigrev^s  Trs,  v.  Con^ 
greve,  1874,  1  R.  1102 ;  US.  L.  R.  636. 

338.  Will  —  Construction  —  Intention  — 
"Heirs  Female." — Where  a  truster  has  used 
words  which  are  unambiguous,  the  natural 
meaning  of  the  words  is  not  to  be  twisted 
into  conformity  with  the  narrative  of  the 
trust-deed,  although  with  the  professed  object 
of  giving  effect  to  the  truster's  intention. 
That  would  be  carrying  too  far  the  principle 
of  construction  by  intention.  Mackenzie  v. 
Duke  of  DevonsJiire,  1896  (H.  L.),  23  R.  32;  33 
S.  L.  R628;  4  S.  L.  T.  12. 
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339.  Will— Gonstraction— Law  of  Testa- 
tor —  Domicile  Excluded.  —  When  it  is 
evidently  the  intention  of  the  maker  of  a 
testamentary  deed  that  it  should  be  inter- 
preted otherwise  tlian  in  accordance  with  the 
law  of  his  domicile,  Held  that  this  intention 
must  receive  effect.  MitdieU  d:  Baxter  v. 
Davies,  1875,  3  R.  208 ;  13  S.  L.  B.  130. 

340.  Will  —  Oonstnxction  — -  Liferent  or 
Fixed  Anntdty.  —  A  testator  directed  his 
trustees,  out  of  the  rents  of  certain  pro- 
perties, to  pay  an  annuity  of  £300  to  his 
daughter,  and  on  her  death,  leaving  issue,  to 
pay  ''the  rents  or  annual  produce"  to  such 
issue  up  to  a  fixed  date.  Held  that  the 
daughter's  issue's  interest  in  the  rents  was 
not  restricted  to  the  £300  enjoyed  in  annuity 
by  their  mother,  but  extended  to  the  whole 
rents.  M'Nee  v.  M'Ne^e  Factor,  1902  (O.  H.), 
10  8.  L.  T.  105. 

341.  Will  —  Construction  —  Liferents  to 
Ohildren  —  Destination-OTer  of  Share  to 
their  Issue— Equally— Whether  Heritage 
to  go  to  Eldest  Son. — Heritable  and  move- 
able estate  was  conveyed  to  trustees  with 
instructions  to  settle  certain  heritable  subjects 
upon  the  truster's  children  in  liferent  allenarly 
and  their  heirs  and  assignees  in  fee,  with  a 
provision  that  the  issue  of  any  predeceasing 
child  should  succeed  "equally"  to  the  fee  of 
the  portion  of  his  whole  heritable  and  move- 
able estate  which  "would  have  belonged  to 
them  had  their  parent  been  in  life,  or  had  been 
liferented  by  him  or  her  at  the  time  of  my 
decease."  Held  (per  Ld.  Adam)  that  the  eldest 
son  of  one  of  the  truster's  children,  who  sur- 
vived the  truster  and  enjoyed  a  liferent  right, 
was  entitled  to  the  fee  of  the  heritable  property 
held  in  liferent  by  his  parent.  Eenton*B  Trs, 
V.  M'GuUoch,  1881  (0.  H.),  19  S.  L.  R.  216. 

342.  Will— Construction— Mutual  Settle- 
ment—"Joint  Estate"— Accumulation  of 
Income. — By  mutual  settlement  spouses  con- 
veyed to  each  other  the  whole  heritable  and 
moveable  estate  belonging,  or  which  should 
belong,  to  either  at  the  date  of  his  or  her  death. 
After  the  death  of  both,  and  provided  they  or 
the  survivor  should  have  made  no  other  dis- 
tribution, the  portion  of  the  ''joint  estate" 
which  remained  ^-as  to  be  divided  in  certain 
proportions,  '*  declaring  that  notwithstanding 
of  this  contingent  appropriation  we  and  the 
survivor  of  us  shall  have  the  full  and  free 
enjoyment  of  and  absolute  power  of  disposal 
upon  the  joint  estate  whether  onerously  or 
gratuitously."    The  husband  predeceased,  and 
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during  the  survivance  of  the  wife  the  estate 
increased  by  increase  in  value  of  investments 
and  by  accumulations  of  income.  Held  that 
the  term  "joint  estate"  included  these  addi- 
tions, and  that  the  whole  estate  of  the  spouses 
fell,  on  the  death  of  the  wife  without  having 
exercised  the  power  of  disposal,  to  be  divided 
as  directed  in  the  settlement.  Berwicl^s  Exr.y 
dsc,  1885,  12  R.  565  ;  22  S.  L.  B.  357. 

343.  Will  —  Mutual  Settlement  —  Oon* 
struction— Obligation  to  maintain  A.  "  so 
long  as  he  shall  be  unable  to  maintain  him- 
self."— A  clause  in  a  mutual  settlement  be- 
tween a  husband  and  wife  conferred  on  her 
the  liferent  of  her  husband's  estate  and  bound 
her  to  maintain,  "  so  long  as  he  shall  be  unable 
to  maintain  himself,"  the  imbecile  son  of  the 
husband's  former  marriage.  Hdd  that  the 
obligation  came  into  force  only  when  all  the 
son's  separate  estate  should  be  spent.  M^Intyre 
V.  fVeetwood^s  Trs.,  1894, 22  E.  208  ;  32  S.  L.  R. 
162 ;  2  S.  L.  T.  386. 

344.  Will  —  Obligation  to  Make  — Con- 
struction—''  Means  at  Disposal  at  Death  " 
— Inter  vivos  Alienation. — On  the  construc- 
tion of  an  obligation  on  a  lady  at  her  death  or 
previously  "  to  leave  all  means  at  her  disposal " 
to  A.  B.,  held  that  the  lady's  rights  to  alienate 
her  property  by  inter  vivos  deed  were  not  struck 
at  Murray  v.  Macfarlan^s  Trs,^  1895,  22  R. 
927  ;  32  S.  L.  R.  715  ;  3  S.  L.  T.  63. 

345.  Will— Construction— Option  to  Pur- 
chase Estate— Time  of  Ezerdse— Estate 
subject  to  Liferent.  —  A  testator  left  two 
heritable  estates  as  part  of  the  residue  of  his 
trust-estate.  In  one  of  these  his  widow  was 
liferented,  and  it  was  provided  that,  on  her 
death,  the  option  of  purchasing  it  should  be 
offered  to  his  children  in  turn.  Referring  to 
the  other,  it  was  provided  that  it  too  should  be 
offered  for  purchase  to  his  children  in  turn, 
but  in  this  connection  no  mention  was  made 
of  the  date  of  the  widow's  death.  The  residue 
was  vested  in  the  children  a  morte.  Held  that 
the  option  as  to  the  purchase  of  the  property 
liferented  by  the  widow  could  only  be  exercised 
by  the  children  alive  at  her  death ;  but  that 
the  option  as  to  the  other  property  could  be 
immediately  exercised.  Coattf  Trs.  v.  CoatSy 
1903,  5  F.  401 ;  40  S.  L.  R.  330  ;  10  S.  L.  T. 
585. 

346.  Will— Construction— Option  to  Pur- 
chase Trust  Property— Exercise— Price.- 

A  testator  directed  his  trustees  to  carry  on  his 
business,  and  as  his  sons  became  capable,  in 
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the  trustees'  discretion,  to  assume  three  of  them 
as  partners  with  a  specified  share  of  profits. 
And  there  was  conferred  on  the  sons  the  option 
of  purchasing  the  buildings  of  the  firm  at  a 
particular  price.  Prior  to  the  truster's  death 
the  works  had  been  burnt  down  and  he  had 
partially  restored  them,  the  work  being  com- 
pleted by  his  trustees  at  considerable  cost. 
Held  (1)  that  the  proper  time  fur  the  sons  to 
exercise  the  option  to  purchase  was  when  the 
third  son  was  assumed ;  (2)  that  it  was  not 
competent  to  increase  the  price  payable  by 
them  beyond  that  named  by  the  testator. 
Fraser^s  Trs.  v.  Fraaer,  1894,  21  R.  790;  31 
S.  L.  R.  674  ;  2  S.  L.  T.  42. 

347.  Will— Oonstmction— "  Payment "  of 
Provisionfl  —  Heritage.  —  EM^  following 
Buchanan  v.  Angm^  4  Macq.  474,  that  the 
term  "paymtmt  of  provisions"  included  the 
distribution  of  heritage.  Muirhead  v.  Mutr- 
head,  1890  (H.  L.X  17  R.  46 ;  27  S.  L.  R.  917. 

348.  Will— Construction— "Six Months." 

— A  testatrix  who  had  directed  her  trustees  to 
pay  certain  bequests  and  legacies  "  at  the  first 
term  of  Whitsunday  or  Martinmas  six  months 
after  my  death,''  died  at  nine  o'clock  in  the 
morning  of  15th  May  1880.  Held  that  the 
bequests  and  legacies  became  payable  at  Martin- 
mas, 1880.  CamphelVa  Trs,  v,  Cazenove,  dx,^ 
1880,  8  R.  21 ;  18  S.  L.  R  4. 

849.  Will— Construction— "  Survivor  "— 
"  Other." — A  gift  to  A.  and  B.,  whom  either 
failing,  their  issue  to  take  their  parent's  share  ; 
''and  in  default  of  such  issue  the  same  shall 
accresce  to  the  survivor  of  A.  and  B.,  and  the 
issue  of  the  survivor";  whom  failing  into 
residue.  B.  was  the  survivor  of  A.  and  B. 
He  was  childless ;  but  A.  left  issue.  The 
"survivor"  accordingly  left  no  issue.  A.  and 
B.  both  predeceased  the  testator.  In  a  com- 
petition between  A.'s  children  and  the  trustees 
claiming  B.'s  share  as  residue,  A.'s  children 
preferred  ;  the  Court  reading  the  word  "  sur- 
vivor" as  equivalent  to  "other."  PaX&rwrCs 
Trs.  V.  Brand,  1893,  21  R.  253 ;  31  S.  L.  R. 
200 ;  1  S.  L.  T.  369.  So  held  also  in  Ramsay's 
Trs.  V.  Ramsay,  1876,  4  R.  243,  and  Watson's 
Trs.  V.  Watson,  1902  (0.  H.),  10  S.  L.  T.  388. 
Contrast  Monteith  v.  Belfrage,  1894,  21  R.  615  ; 
31  S.  L.  R.  619 ;  1  S.  L.  T.  560.  Ward  v. 
Lang,  1893,  20  R.  949 ;  30  S.  L.  R.  823 ;  1 
S.  L.  T.  138.  Hairsten's  Factor  v.  Duncan, 
1891,  18  R.  1158;  28  S.  L.  R.  873;  and 
Forretes  Trs.  v.  Roe,  1884,  12  R.  389;  22 
S.  L.  R  286,  where  the  word  was  given  its 
natural  meaning. 


360.  Will  —  Gonstmction  —  Technical 
Words. — Where  a  man,  not  a  lawyer,  makes 
his  own  will,  and  uses  technical  words,  he  is 
presumed  to  have  used  them  with  their  con- 
ventional meaning.  p0r  Ld.  Watson.  HamiUon 
V.  Ritchie,  1894,  A.  C.  310 ;  21  11.  (H.  L.)  35  ; 
31  S.  L.  R  934  ;  2  S.  L.  T.  91. 

351.  Will— Construction— Will  in  Eng- 
lish Terms— Effect  as  to  Scotch  Heritage- 
Law  of  Domicile— Titles  to  Land  Consolida- 
tion Act,  1868^  sees.  19,  20— Conveyan- 
cing Act^  1874,  sec.  46. — A  testator  domiciled 
in  England  who  died  possessed  of  lands  in 
England  and  Scotland  left  a  will  executed 
according  to  the  forms  of  English  law,  hy 
which  he  devised  such  of  his  lands  as  con- 
sisted of  '^  freehold  of  inheritance "  to  the  use 
of  his  eldest  son.  A.,  and  his  assigns  for  his 
life  '*  without  impeachment  of  waste,"  and  after 
the  death  of  A.  to  the  use  of  the  first  and  every 
other  son  of  A.  successively  according  to  their 
respective  seniorities  in  tail  male  with  re- 
mainders over.  Under  a  subsequent  clause  A. 
took  as  residuary  legatee  all  property  not 
otherwise  disposed  of.  Subsequent  to  the  date 
of  the  will  children  were  born  to  A.  He 
claimed  the  Scotch  estate  as  vested  in  him 
absolutely  or  alternatively  that  the  estate  be- 
longed to  him  as  residuary  legatee  or  as  heir- 
at-law.  Held  (1)  that  the  intention  of  the 
testator,  as  gathered  from  the  whole  context 
interpreted  by  English  law,  must  be  given 
e£fect  to,  and  (2)  that  the  intention  of  the 
testator  was  that  A.  should  take  a  life-interest 
only,  and  that  the  fee  should  go  to  the  eldest 
son  of  A.  and  the  others  nominated.  Siudd  v. 
Cook,  1883,  8  A.  C.  577  ;  10  R  (H.  L.)  63  ;  20 
S.  L.  R  566. 

352.  Will  —  Construction  —  Whether 
Special  Legacy  and  Residue  both  Due. — 

Testator  gave  £1000  to  each  of  his  brothers ; 
he  directed  that  the  residue  should  be  divided 
between  A.  (a  brother)  and  another.  Held  A. 
was  entitled  both  to  the  £1000  and  his  half 
of  the  residue,  Kirkpatrick  v'.  Bedford,  1878 
(H.  L.),  4  App.  Ca.  96;  6  R  (H.  L.)  4;  16 
S.  L.  R  315. 

353.  Will— Reduction— Agent  and  Client 
—Will  in  fjBtvour  of  Law-Agent.— A  will 
made  by  a  law-agent  on  his  client's  instructions 
and  in  his  own  favour  is  not  null ;  but  the  law 
will  scrutinise  critically  the  circumstances  in 
which  it  was  made.  But  if  a  man  makes  a  will 
in  favour  of  his  law-agent,  and,  for  the  pui> 
pose,  call  in  the  services  of  an  independent 
practitioner,  no  more   suspicion   attaches  to 
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the  deed  than  to  a  will  made  in  favour  of  a 
•tranger.    IVeir  v.  Grace,  1899  (H.  L.),  2  F.  30  ; 
37  S.   L.  R  626  ;  liigg's  Exrz.  v.   Urquharif 
902  (O.  H.),  10  S.  L.  T.  603. 

354.  WUl—Bednction— Heritage  abroad 
—Order  of  Foreign  Court  proceeding  on 
Will. — The  defenders  (trustees)  in  an  action 
for  reduction  of  a  will  averred  that  the  whole 
estate  of  the  deceased,  after  paying  debts,  had  . 
consisted  of  heritage  in  California;  that  by 
order  of  the  Californian  Court  they  had  dis- 
tributed that  estate  in  terms  of  the  will,  and 
that  that  order  had  become  final.  He  pleaded 
that  the  action  should  be  diBraissed.  The  Lord 
Ordinary  ordered  issues.  Hunter  v.  Dunn  and 
Others,  1900  (0.  H.),  8  S.  L.  T.  197. 

855.  Will— Bednction— Title  to  Sne— 
Heir  and  Executor. — Persons  possessing  the 
characters  of  heir  and  executor  of  a  deceased 
testator,  claimed  also  to  be  residuary  legatees 
under  a  previous  will,  said  to  have  been  de- 
stroyed. Held  that  they  were  in  titvXo  to  sue 
An  action  of  reduction  of  the  will  without  pro- 
ducing the  alleged  earlier  will,  or  proving  its 
tenor.  Gilchrigt  v.  MorrUon^  1891, 18  R  699; 
28  S.  L.  R.  441. 

356.  Will— Bednction— Title  to  Sue— 
Benefldary  under  earlier  Will— Tnuitee 
under  earlier  WilL — Held  that  a  beneficiary 
under  a  will  had  a  title  to  sue  an  action  of  re- 
duction of  a  later  (pretended)  will.  Question : 
Whether  a  trustee  under  the  earlier  will  would 
have  had  a  title,  apart  from  beneficial  interest. 
J>uncan  v.  Duncan,  1892, 20  R  200  ;  30  S.  L.  R 
167. 

357.  Will— Agreement  to  Test— Power  of 
Revocation. — Held  that  a  settlement,  executed 
by  a  mother  in  favour  of  her  son,  for  valuable 
consideration,  was  not  revocable  by  the  mother 
without  the  son's  consent.  Paierson  v.  PaUr^ 
son,  1893,  20  R.  484 ;  30  S.  L.  R  646. 

358.  Will— Mutual  Settlement  by  Spouses 
— Liferent  of  Estate  to  Survivor— Savings 
item  Liferent — Power  to  Test. — ^Two  spouses 
by  a  mutual  settlement  conveyed  to  trustees 
all  the  estate  belonging,  or  which  should  be- 
long, to  them  respectively  at  the  time  of  their 
■death,  "nothing  excepted  or  reserved"  for 
certain  purposes,  and,  inter  alia,  "  for  the  life- 
rent use  and  enjoyment  of  the  survivor  of  us." 
The  wife,  after  the  death  of  her  husband, 
.saved  money  from  her  liferent  of  the  estate. 
Held  that  she  was  entitled  to  test  upon  it. 


MorrU,  cfcc  v.  Anderson,  dx.,  1882,  9  R  962 ; 
19  S.  L.  R.  716. 

359.  Will— Mutual  Settlement— Husband 
and  Wife — Protected  Succession— Jus  <iu»- 
situm. — A  husband  and  wife  executed  a  mutual 
settlement  by  which  each  conveyed  to  the  sur- 
vivor the  whole  moveable  estate  which  should 
belong  to  them  respectively  at  death,  and  ap- 
pointed the  survivor  to  be  executor  and  uni- 
versal legatory  of  the  predeceaser.  They  be- 
queathed to  certain  relatives  of  the  husband 
the  whole  goods  and  gear  which  should  belong 
to  the  survivor  at  his  or  her  death,  and  reserved 
power  of  revocation  to  them  jointly,  and  to  the 
husband  if  he  should  be  the  survivor.  The 
wife  survived,  and  no  revocation  took  place. 
Held  that  in  so  far  as  it  made  bequests  to  the 
husband's  relatives,  the  deed  was  testamentary, 
and  that  the  husband's  relatives  could  not 
claim  savings  made  by  the  widow  out  of  the 
estate  of  her  husband^  nor  what  had  been 
given  away  by  her  by  mortis  causa  donations 
to  defeat  their  claims.  Opinions  as  to  the 
wife's  power  to  revoke  the  will.  NicoWs  Exrs, 
V.  HiU,  dx.,  1887, 14  R  384 ;  24  S.  L.  R  271. 

360.  Will— Bevocability-Mutual  Settle- 
ment—Donatio  inter  virum  et  uxorem. — 
A  mutual  settlement  was  executed  by  spouses 
who  had  already  entered  into  an  antenuptial 
contract  of  marriage,  which  would  have  dimi- 
nished the  wife's  rights  under  the  antenuptial 
contract.  The  wife  took  no  benefit  untier  the 
mutual  settlement  Held  that  the  mutual 
settlement  was  revocable  after  the  husband's 
death,  partly  as  being  inimical  to  her  interests 
under  the  antenuptial  deed,  and  partly  as  a 
donatio  inter  virum  et  uxorem.  Roe  v.  Nielson, 
1875,  2  R  676 ;  12  S.  L.  R  447. 

361.  Will— Bevocability— Mutual  Settle- 
ment—Husband  and  Wife— Donation  be- 
tween Spouses  —  Jus  ausBsitum  tertio  — 
Partial   and   Conditional    Bevocation.  — 

Spouses  executed  a  mutual  settlement  convey- 
ing to  trustees  the  whole  estate  which  should 
belong  to  them,  jointly  or  individually,  at 
the  predeceaser's  death.  It  was  declared  that 
it  should  then  become  irrevocable.  Held  that 
the  mutual  settlement  was  revocable  by  the 
surviving  husband  quoad  his  own  estate,  on 
condition  of  his  renouncing  all  benefit  from 
his  wife's  settlement.  Opinions  as  to  whether 
the  adequacy  of  counter  considerations  in  a 
mutual  settlement  was  to  be  considered  (1)  at 
the  date  of  the  deed,  or  (2)  at  the  predeceaser's 
death,  or  (3)  at  both.  Mitchell  v.  MiichdPs  Trs,, 
1877,  4  R  800 ;  14  S.  L.  R  516. 
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362.  'mil— Bevocability—Mntnal  Settle- 
ment —  Husband  and  Wif  e  —  Beasonable 
Provision  to  Wife  —  Onerosity.  —  Spouoes 
having  executed  a  mutual  settlement,  hj  which 
the  wife  on  suririyance  was  to  take  the  residue 
of  the  moveable  estate  absolutely,  and  a  life- 
rent of  the  heritage,  the  fee  of  which  was 
destined  to  a  certain  series  of  heirs  (power 
being  reserved  to  revoke  it  during  their  joint 
lives)^  the  husband  died,  survived  by  his  wife, 
and  leaving  a  settlement  revoking  all  former 
settlement  by  himself  or  by  them  both.  In 
the  later  deed  the  provisions  to  the  wife  were 
somewhat  restricted,  and  the  destination  of  the 
fee  of  the  heritage  was  altered.  Held  that  the 
provisions  in  the  wife's  favour  in  the  mutual 
deed  not  being  excessive,  were  irrevocable,  but 
that  (following  Mitchdl  v.  MitchelVt  Trs,,  1877, 
4  R.  800 ;  14  S.  L.  R  616)  the  mutual  settle- 
ment being  onerous  only  to  the  extent  of  a 
reasonable  provision  to  the  wife,  the  other 
provisions  in  the  later  deed  must  receive  e£fect 
Gibsm's  Trg,  v.  Gibson,  <fcc.,  1877,  4  R.  867. 

363.  Will— Bevocability—Mntnal  Settle- 
ment—Beservation  of  Bight  to  Bevoke.— 

A  husband  and  wife  executed  a  mutual  trust- 
disposition  and  settlement,  whereby  the  former 
disponed  his  whole  property,  heritable  and 
moveable,  of  which  he  might  die  possessed, 
**  to  and  in  favour  of  S.  M.,  my  wife,  and  on 
her  decease  to  the  heirs  and  successors  of  me." 
The  wife's  disposition  was  ^^  to  and  in  favour 
of"  her  husband  "and  his  heirs  and  assignees 
whomsoever."  There  was  a  clause  of  reserva- 
tion in  the  following  terms:  —  '* Reserving 
always  to  us,  and  each  of  us,  our  respective 
liferents  of  the  means  and  estates  above  con- 
veyed, with  full  power  to  us  at  any  time 
during  our  joint  lives  to  alter,  innovate,  or 
revoke  these  presents,  in  whole  or  in  part,  as 
we  may  see  proper."  The  wife  survived  her 
husband.  Held  that  she  had  a  right  to  dispose 
at  will  of  her  own  estate,  but  had  only  a  life- 
rent of  her  husband's  estate.  Milne  v.  MUne, 
1876,  13  S.  L.  R.  223. 

364.  Will— BevocabiHty—Mntnal  Settle- 
ment—Hnsband  and  Wife  —  Donation- 
Testamentary  Provisions.  —  Spouses  with 
no  antenuptial  marriage-contract  executed  a 
mutual  settlement  conveying  to  trustees  the 
whole  property  belonging  to  either,  then  or 
at  their  decease,  for  the  survivor  in  liferent  and 
the  children  of  the  marriage  in  fee.  The  sur- 
vivor's liferent  was  to  cease  on  second  marriage. 
The  husband  supplied  the  whole  funds  and 
estate  save  £400  belonging  to  the  wife,  ex- 
clusive of  the  jus  mariti,  which  was  set  apart 


for  the  children  exclusively.  Shortly  after 
his  wife's  death  the  husband  revoked  the 
mutual  settlement,  except  as  regards  the  £400. 
Held  that  the  revocation  was  good — the  pro- 
visions (except  the  liferent)  in  the  wife's  favour 
being  revocable  as  donations  between  husband 
and  wife,  and  the  children's  provisions  being 
merely  testamentary.   Melville  v.  MelvilUfs  Trs.^ 

1879,  6  R.  1286;  16  S.  L.  R  742. 

365.  Will— Bevocability-Mntual  Settle- 
ment —  Oharitable  Porposes  —  Beserved 
Power.  —  A  brother  and  sister  executed  a 
mutual  trust-deed  which  bore  to  be  irrevocable ; 
by  it  the  residue  of  their  estates  was  to  be  dis- 
tributed in  terms  of  deed  of  instructions,  which 
provided  for  a  fund  called  the  Anderson  Be- 
quest, the  declared  intention  of  the  trustees 
being  that  the  "same  might  ^ive  great  relief 
to  the  parties  residing  in  the  town  of  B  from 
their  poor-rates,  and  also  to  assist  respectable 
young  people  with  a  sura  of  money  on  their 
setting  out  in  the  world."  The  manner  in 
which  this  was  directed  to  be  done  was  that 
half  the  income  should  be  laid  out  in  the  pay- 
ment of  pensions  to  various  classes  of  persons 
specified,  and  the  other  half  in  effecting  two 
classes  of  insurances  on  the  lives  of  young 
persons.  Power  was  given  to  the  survivor  to 
alter  or  enlarge  the  instructions  and  powers  of 
the  board  who  were  to  manage  the  fund,  but 
that  only  so  as  the  principal  design  and 
object  of  the  bequest  should  not  be  interfered 
with  or  any  way  altered.  After  his  sister's 
death  the  brother  executed  a  codicil  directing 
his  trustees  to  keep  up  a  school  which  he  was 
then  erecting  in  B,  and  to  pay  salaries  to  a 
teacher  and  an  assistant.  Held  that  this  direc- 
tion was  within  the  power  reserved  to  the 
survivor.  WTiyU  v.  Paul,  1879,  7  R.  321 ;  17 
S.  L.  R.  201. 

366.  Will— Bevocability—Mntnal  Settle- 
ment.— A  settlement  which  though  in  form 
mutual,  in  fact  consists  of  the  wills  of  two 
persons,  there  bein^  no  contractual  relation 
created  between  them  by  the  deed,  is  revocable 
by  either  quoad  his  own  estate.   Main  v.  Lamh^ 

1880,  7  R.  688. 

367.  Will— Bevocability—Mntnal  Settle- 
ment.— A.  and  £.,  sisters,  executed  a  trust- 
deed  in  which  they  directed  their  trustees  to 
pay  out  of  their  estate,  as  at  the  date  of  the 
death  of  the  predeceaser,  certain  legacies,  and 
gave  a  liferent  of  their  estiite  to  the  survivor 
of  them  during  her  life,  with  certain  provisions 
as  to  residue.  By  a  codicil  they  further  directed 
their  trustees  to  carry  out  the  instructions  of 
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the  survivor  as  to  any  change  of  destination  of 
one-half  of  the  estate,  and  to  pay  the  survivor 
ahsolutely  such  part  of  one-half  as  she  might 
•demand  in  addition  to  the  proceeds  of  the 
"whole  estate.  A.  died  and  was  survived  by 
£.^  who  executed  a  deed  of  dii'ections  in  which 
'fihe  reduced  the  annuities  of  two  of  her  rela- 
tives, and  disposed  of  one-half  of  the  estate  to 
parties  not  named  under  the  original  trust- 
: disposition  and  codicils.  Held  that  the  deed 
of  directions  was  a  valid  exercise  of  her  right 
under  the  first  codicil.  Sir  Peter  Coats  and 
Others,  1881, 18  S.  L.  R.  667. 

368.  WiU—Bevocability— Mutual  Settle- 
ment —  Survivorship  —  Effect  of  General 
Settlement  on  Previous  Special  Destina- 
tion.— Two  sisters  executed  a  mutual  trust- 
disposition  and  settlement  by  which  they  con- 
veyed their  whole  estate  to  trustees  for  certain 
purposes  and,  inter  cUia,  for  a  liferent  of  the 
estate  of  the  predeceaser  to  the  survivor,  and 
then  for  payment  of  certain  legacies,  &c.  The 
testatrices  reserved  their  liferents,  and  also 
'power  to  revoke  the  settlement,  without  consent 
of  the  other.  One  of  the  sisters  predeceased 
without  having  exercised  the  power  of  revoca- 
tion. At  the  date  of  her  death  the  joint  estate 
amounted  to  £8000,  of  which  £5000  was  in- 
vested in  heritable  security,  the  destination 
in  the  bond  being  to  the  testatrices,  "or 
the  survivor  of  them,  or  to  the  executors  or 
assignees  whomsoever  of  the  survivor."  Held 
that  the  settlement  was  revocable  by  the 
surviving  sister,  only  to  the  extent  of  her 
own  share  of  the  joint  property,  and  that  the 
destination  in  the  bond  was  not  evacuated  by 
the  settlement.  Lan^s  Trs.  v.  Lang,  1885, 12 
K.  1265 ;  22  S.  L.  R.  866. 

369.  WiU—Bevocability— Mutual  Settle- 
ment.— A  mutual  settlement  by  spouses  con- 
veyed the  property  which  should  belong  to 
them  at  their  deaths  for  specified  purposes, 
and  contained  a  clause,  ''and  we  reserve  our 
respective  lifei-ents  with  power  to  us  or  the 
survivor  to  alter,  innovate,  or  revoke  these 
presents  at  pleasure.''  Held  that,  on  the  death 
of  one  of  the  spouses,  the  survivor  could  revoke 
only  in  so  far  as  the  bequests  were  made  by 
him  alone.  Kay's  Trustee  v.  Stalker,  1892,  19 
R  1071. 

370.  Will— Bevocability— Mutual  Settle- 
ment—Substitution  of  for  Antenuptial  Oon- 
tract— Onerous  Gonsideration.— A  husband 
and  wife  executed  a  mutual  settlement,  and  on 
the  narrative  that  they  had  entered  into  an 
■antenuptial    contract    under   essential   error. 


revoked  it,  making  in  their  settlement  substi- 
tute provisions.  Held  that  the  settlement  was 
onerous  and  not  revokable  by  either  party 
without  the  consent  of  the  other.  Ferguson^s 
Curator  bonis  v.  Ferguson's  Trs,,  1893, 20  R  836  ; 
30  S.  L.  R  739;  1  S.  L.  T.  88. 

871.  Will— Bevocability— Mutual  Settle- 
ment  —  Factional  Nature. —  By  a  mutual 
settlement,  spouses  altered  the  provisions  of 
their  antenuptial  marriage-contract,  but  "  with 
power  to  us  by  any  joint  w^riting  to  alter 
these  presents.  Held  that  the  settlement  was 
pactional,  and  not  revocable  by  the  survivor  of 
the  spouses.     CrolVs  Trs,  v.  Alexander,   1895, 

22  R.  677  ;  32  S.  L.  R  535 ;  3  S.  L.  T.  34. 

872.  Wm-Bevocability— Mutual  Settle- 
ment—Donation— Jus  mariti— Conjugal 
Bights  Act,  1861,  sec.  16. — A  husband  imd 
wife  in  1880  executed  a  mutual  deed  which 
dealt  with  a  sum  of  money  which  had  come  by 
way  of  legacy  to  the  wife.  They  agreed  that 
on  a  certain  event  (which  happened)  the  fee 
of  half  this  money  should  vest  in  the  wife's 
brother,  subject  to  a  liferent  in  the  survivor  of 
the  spouses.  The  wife  died  in  1881.  Held 
that  the  deed  was  contractual  and  irrevocable, 
and  that  the  wife's  interest  was  constituted 
by  the  reasonable  provision  to  which  she  was 
entitled  under  sec.  16  of  the  Conjugal  Rights 
Amendment  Act,  1861.    Mudie  v.  Clough,  1896, 

23  R  1074  ;  33  S.  L.  R  775 ;  4  S.  L.  T.  92. 

373.  Will— Bevocability— Mutual  Settle- 
ment—  Oontractual— Provisions  to  Wife 
and  Ohildren. — A  mutual  trust-disposition 
and  settlement  executed  by  a  husband  and 
wife,  and  providing  for  the  survivor  enjoying 
a  liferent  of  the  predeceaser's  estate,  and  the 
ultimate  division  of  the  whole  among  their 
children,  contained  a  clause  reserving  to  the 
spouses  power,  jointly,  to  revoke,  but  prohibit- 
ing the  survivor  revoking.  Held  that  the  deed 
was  contractual  in  its  effect,  and  that  the  clause 
of  prohibition  must  be  enforced.  Rohertson^s 
Trs.  V.  BoncPs  Trs.,  1900,  2  F.  1097  ;  37  S.  L.  R 
833 ;  8  S.  L.  T.  129. 

874.  Will— Bevocability— Mutual  Settle- 
ment—Declared  Irrevocability— Be  voca- 
tion by  Survivor. — A  mother  and  daughter 
executed  a  mutual  settlement  in  terms  of  which 
each  bequeathed  her  whole  estate  in  favour  of 
the  survivor  and  made  provision  for  tlie  dis- 
tribution of  the  joint  estate  on  the  death  of 
the  survivor  *^with  full  power,  with  mutual 
consent  only  to  alter,  innovate,  or  revoke  these 
presents.  .  .  ."     Held  that  the  survivor  was 
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entitled  to  revoke  the  settlement  quotid  her 
own  estate  by  mort%$  catua  disposition.  Boath*t 
Trt.  V.  Machardy  and  Othert,  1902  (0.  H.),  10 
S.  L.  T.  446. 

375.  wm— Bevocability-Mntnal  BetUe- 
ment  —  Pactional  Settlement  —  Husband 
and  Wife— Donation  between  Sponfles  — 
Protected  Snccession.— The  test  of  revoca- 
bility  of  a  mutual  settlement  is  found  in  the 
query  :  Was  it  pactional  or  no  ?  So  where  a 
husband  and  wife  executed  a  mutual  settle- 
ment in  favour  of  the  survivor,  with  a  trust, 
on  the  survivoi-'s  death,  for  the  benefit  of  the 
husband's  and  wife's  nominees,  equally;  and 
the  settlement  appeart^d,  on  a  just  construction, 
to  be  pactional,  held  that  there  was  a  protected 
succession  in  favour  of  the  nominee  of  the  pre- 
deceaser  which  could  not  be  defeated  by  the 
mortis  causa,  deed  of  the  survivor.  The  Lord 
Ordinary  further  hdd  that  the  doctrine  of 
donatio  inter  virwm  et  uxorem  did  not  apply 
where  the  benefit  stipulated  for  was  in  favour 
of  third  parties.  ObeervcUiona  by  Ld.  Kyllachy 
on  the  principles  which  regulate  the  construc- 
tion of  mutual  settlements.  Corrance*8  Trt,  v. 
GUn,  1903,  6  F.  777;  40  S.  L.  R.  526;  10 
S.  L.  T.  774 

876.  Will^Bevocability^Tnuit— Condi- 
tional Institntes. — A  truster  disponed  estate 
to  trustees,  to  be  held  by  them  for  payment 
on  a  certain  event  to  his  children  or  the  sur- 
vivors, or  their  children,  vesting  being  post- 
poned till  the  date  of  payment.  He  had  two 
children,  one  of  whom  had  issue  who  were 
pupils.  Held  that  the  trust  was  not  revocable, 
even  with  the  consent  of  the  truster's  children. 
There  was  a  conditional  institution  of  grand- 
children. They,  being  pupils,  could  not  con- 
sent. Foucart  v.  FoucarVs  Trs,,  1896  (O.  H.), 
4S.  L.  T.  211. 

877.  Will— Revocation— Codicil  — Oon- 
straction -- Conditional  Legacy.  — In  this 
case,  which  turned  entirely  on  the  construction 
of  certain  testamentary  writings,  held  (1)  that 
a  codicil  did  not  impliedly  revoke  a  nomina- 
tion of  residuary  legatees  in  a  prior  deed  ;  (2) 
that  a  legacy  given  in  a  later  codicil  in  place 
of  a  prior  legacy  was  not  subject  to  a  condition 
which  attached  to  the  prior  legacy,  and  (3) 
thnt  the  nomination  of  residu.iry  legatees  in  a 
codicil  revoked  a  bequest  of  residue  to  them  as 
representing  their  father  in  the  will.  Coxe  v. 
Cox,  1874,  2  R.  41 ;  12  S.  L.  R.  15. 

378.  Will— Implied  Revocation  of  Codicil 
by  snbBeqnent  Codicil— A  testator  by  the 
eighth  purpose  of   his    trust-disposition  and 


settlement  left  a  legacy  to  his  nephew  of 
£18,000,  and  by  a  codicil  he  reduced  it  to 
£16,000.  A  later  codicil  provided :  ^'  In  addi- 
tion to  the  legacy  or  legacies  left  to  my  nephew 
...  in  the  eighth  purpose  of  my  trust-dis- 
position and  settlement  ...  I  hereby  leave 
him  £2000  sterling."  Held  that  the  kter 
codicil  had  restored  the  bequest  in  the  trust- 
deed  and  had  given  £2000  in  addition  thereto. 
Beit  V.  Univenity  of  Edinburgh,  1880,  8  R.  66  ; 
18  S.  L.  R.  45. 

879.  Will— Revocation— Codicil  revok- 
ing "Last  Will  and  Testament" -ITwa 
Settlements  of  different  Dates,  one  affect- 
ing Scotch  and  other  English  Succession- 
Intention  of  Testator.- A  testator  left  two 
testamentary  settlements  of  different  dates- 
one  disposing  of  propeity  in  Scotland  and  the 
other  of  property  in  Kngland.  By  a  subse- 
quent codicil  he  partly  confirmed  and  partly 
revoked  his  **last  will  and  testament"  /feld 
that  the  terms  of  the  codicil  showed  that  the 
testator  intended  it  to  apply  to  both  testa- 
mentary settlements.  Bankes  v.  Banked  Trv., 
1882, 9  R.  1046  ;  19  S.  L.  R.  785. 

880.  Will  — Revocation— Codicil  — Re- 
sulting Intestacy. — Terms  of  a  codicil  which 
were  held  to  revoke  directions  in  a  ynh  with 
regard  to  the  residue,  even  although  it  resulted 
in  the  residue  falling  into  intestacy.  Reynolds 
V.  MUlet's  Trs,,  1884,  11  R.  759 ;  21  S.  L.  R. 
516. 

881.  Will  —  Revocation  by  snbseanent 
Duplicate  Deed — CodidL — Held  that  a  codicil 
which  was  itself  invalid  did  not  revoke  a  prior 
codicil.  Stirling  Stuart  v.  Stirling  Oraufurdds 
Trs.,  <tc.,  1885,  12  R  610  ;  22  S.  L.  K  391. 

882.  Will— Revocation— CodidL— A  tes- 
tatrix by  her  settlement  conveyed  to  her  niece 
her  heritable  and  moveable  estate,  under  burden 
of  debts  and  legacies.  She  appointed  her  niece 
her  executrix.  By  a  codicil  to  this  will  she 
revoked  the  conveyance  of  her  moveable  estate 
and  conveyed  the  same  to  other  executors, 
directing  them  to  fulfil  any  testamentary  in- 
structions left  for  them  under  her  hand,  and 
providing  that  any  surplus  of  the  moveable 
estate  should  be  paid  to  her  niece,  but  that  any 
deficiency  thereof  should  form  a  burden  on 
her  heritable  estate.  By  a  holograph  docu- 
ment, addressed  to  her  niece,  of  date  inter- 
mediate between  the  settlement  and  codicil, 
she  directed  that  her  heritable  property  should 
be  sold,  and  that  the  price  thereof  should  be 
deposited  in  bank  for  behoof  of  her  niece  in 
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liferent  and  certain  others  in  fee.  Held  that 
the  holograph  writing  was  inconsistent  with, 
and  therefore  impliedly  revoked  by  the  codicil, 
which  was  of  later  date.  Storrar  v.  Smail, 
1888,  26  S.  L.  R  43. 

383.  Will—BeTocation— OodidL—A  lady 
made  (1)  a  will  which  was  partially  executed, 
notarially ;  (2)  a  codicil  executed  notarially ; 
(3)  a  new  will  which  was  held  to  be  a  mere 
re-attestation  of  the  first.  Held  that  the  codicil 
was  not  revoked.  DcUglish's  Trs.  v.  Oum,  1891, 
19  R.  170 ;  29  S.  L.  R.  149. 

384.  Will  —  Revocation— GodidL— There 

were  found  in  the  repositories  of  a  deceased  a 
will  dated  1879,  with  a  codicil  written  thereon 
dated  1881,  along  with  three  testamentary 
writings  of  intermediate  date.  The  codicil, 
after  narrating  several  alterations  on  the  body 
of  the  deed  of  1879,  concluded  with  these 
words  :  "  and  with  these  alterations  and  addi- 
tions I  hereby  homologate  and  approve  of  the 
said  trust-disposition  in  all  other  respecta'* 
Held  that  the  deed  of  1879  read  along  with 
the  codicil  of  1881  represented  the  testator's 
will ;  the  intermediate  deeds  being  revoked  by 
the  codicil.  Mellis  v.  Mellu^t  Trs,,  1898,  25  R. 
720 ;  35  S.  L.  R.  552 ;  5  S.  L.  T.  373. 

385.  Will— Revocation— Snbseaneiit  In- 
valid Deed. — Held  that  a  will  was  not  revoked 
by  a  later  deed,  showing  intention  to  revoke 
the  former,  but  itself  invalid  as  a  conveyance 
from  informality.  Kirkpatrickfs  Trs.  v.  Ktrk- 
pcUrick  1874,  L.  R  2  Sc.  App.  397  ;  1  R 
(H.  L.)37;  lis.  L.  R717. 

386.  Will— Revocation— Implied  Revo- 
cation—Subseanent  WilL — Two  wills— one 
formal  and  the  other  hologi'aph — of  different 
dates  were  found  after  the  testator's  death  in 
one  envelope  in  the  possession  of  her  man  of 
business.  Held  that  both  must  be  given  effect 
to.  Tronxms  v.  Tronsone,  1884,  12  R  155 ;  22 
S.  L.  R  125. 

387.  Will  — Revocation— ]l£ama«e-Oon- 

tract. — A  lady  by  her  marriage-contract  con- 
veyed  her  whole  estate,  present  and  future, 
to  trustees  to  hold,  failing  a  number  of 
contingencies,  for  her  heirs  in  mohilibus.  Held 
that  an  earlier  settlement  was  thereby  revoked. 
Bertram's  Trs.  v.  Matheson's  Trustee,  1888, 15  R 
572 ;  25  S.  L.  R  385. 

388.  Will  —  Revocation  —  Postnuptial 
Oontract— Alimentary  Provision- Dnty  of 
Trustees  to  Retaio.- By  will  dated   17th 


February  1886  a  husband  bequeathed  his  whole 
estate  to  his  wife  and  appointed  her  his  sole 
executrix.  By  deed  of  trust  and  agreement, 
dated  17th  May  1886,  which  embodied  a  post- 
nuptial contract,  he  conveyed  his  whole  means 
to  trustees,  and  directed  them,  inter  cdia,  (2) 
to  pay  to  his  wife  a  free  annuid  allowance  out 
of  the  trust  funds  for  her  alimentary  use  and 
for  her  separate  maintenance  while  the  spouses 
lived  separately ;  (6)  and  failing  issue  of  the 
marriage,  to  pay  the  trust  funds,  or  the  residue 
thereof,  upon  his  own  and  his  wife's  deaths 
to  his  nearest  heirs,  executors,  and  assignees 
whomsoever.  Held^-on  the  death  of  the  hus- 
band— (1)  that  the  will  was  not  revoked  by 
the  trust-deed,  which  did  not  dispose  of  the 
capital  of  the  trust  funds,  and  (2)  that  the 
trustees  were  bound  to  retain  a  sum  sufficient 
to  provide  for  payment  to  the  wife  of  her 
annual  allowance  provided  by  the  trust-deed. 
IFhit^s  Trs,  V.  Wkyte,  1877,  4  R  786;  14 
S.  L.  R  499  foUwoed.  ParVs  Trs.  v.  Park^ 
1890,  27  S.  L.  R  528. 

389.  Will— Revocation— Private  Letter 
to  Tmstee. — A  man  sent  £1150  to  a  friend 
in  a  letter  of  instructions  desiring  him  to  pay 
him  the  interest  during  his  life,  and  on  his 
death  to  divide  the  sum  among  named  persons, 
reserving  power  to  revoke.  In  a  private  letter 
to  the  friend  he  said — *'I  want  this  to  be  a 
separate  thing  from  my  general  will."  Ten 
years  later  the  man  made  a  will  by  which  he 
made  over  to  his  trustees  his  whole  estate  except 
such  as  had  been  specially  conveyed  by  writing, 
to  be  held  subject  to  instructions  to  be  after- 
wards made.  Hdd  that  the  letter  of  instruc- 
tions was  not  impliedly  revoked.  Sutherland's 
Trs,  V.  SiUherland's  Trustee,  1893,  20  R  925  ; 
30  S.  L.  R  809  ;  IS.  L.  T.  139. 

390.  Will  —  Revocation  —  Residne  — 
Cjnsdem  Generis. — A  will  dated  1877  pro- 
vided for  the  realisation  and  distribution  of  the 
residue  of  Miss  Booth's  estate.  A  holograph 
writing,  found  after  her  death,  and  dated  1884, 
referred  to  the  will,  contained  bequests,  and 
said  :  "  I  leave  J.  my  trinkets.  Whom  also  1 
make  my  residuary  legatee,  to  whom  shall  be- 
long my  clothes,  moveables,  or  personal  pro- 
perty not  otherwise  disposed  of,  as  well  as 
furnishing  and  plenishing  of  my  house."  Held 
that  the  bequest  to  J.  contained  in  the  writing 
did  not  operate  the  revocation  of  the  residuary 
clause  of  the  will,  but  was  to  be  read  along 
with  the  will  as  a  codicil  bequeathing  to  J.  the 
articles  specified  and  other  goods  ^usdem  generis. 
Booth's  Trustee  v.  Booth,  1898,  25  R  803;  35 
S.L.R606;  5  S.  L.  T.  381.; 
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891.  WiU—Bevocation—Oonditio  si  tes- 
tator sine  liberis  decesserit.— i7e2<2  that  the 
conditio  n  sine  liberis  applied  to  the  case  of  a 
testator  who  made  a  will  when  he  had  no 
living  children,  but  who  afterwards  had  chil- 
dren. A:b  Ears.  v.  B,,  1874  (0.  H.),  11  S.  L.  R. 
269. 

892.  Will— Be  vocation— Oonditio  si  sine 
liberis  decesserit. — In  1869  a  testator,  who 
had  been  married  in  1863,  and  had  no  children 
alive,  executed  a  will  whereby  he  directed  his 
executors  to  pay  to  his  wife  half  of  his  move- 
able estate,  and  to  divide  the  residue  as  they 
''might  think  right  to  do  with  it"  Subse- 
quently two  children  were  bom  of  the  marriage, 
one  in  1871  and  the  other  in  1872.  The  tes- 
tator died  in  1873.  Held  (per  Ld.  Qifford,  and 
acquiesced  in)  that  the  will  had  been  revoked 
by  the  subsequent  birth  of  the  children,  and 
that  the  deceased  died  intestate.  A,*i  Exrs.  v. 
B,,  1874  (0.  H.),  11  S.  L.  R.  259. 

393.  Will— Revocation— Conditio  si  sine 
liberis. — By  antenuptial  marriage-contract  a 
lady  made  provision  for  children  of  the  mar- 
riage. Shortly  after  her  marriage  she  made  a 
will  leaving  the  residue  of  her  estate  to  her 
husband  and  brother.  Two  years  afterwards 
she  bore  a  child,  and  one  month  after  its  birth 
she  died.  Held  that  the  will  was  revoked  by 
the  birth  of  the  child.  Dobie's  Trustee  v.  Prii- 
ehard,  1887,  15  R.  2 ;  26  S.  L.  R.  6.  In  similar 
circumstances,  the  only  difference  being  that 
the  will  was  made  before  the  marriage-contract, 
held  that  the  will  was  revoked.  Bankings  Trs, 
V.  Bankiney  1904,  6  F.  581  ;  41  S.  L.  R.  479 ; 
11  S.  L.  T.  813. 

394.  Will— Revocation— Conditio  si  sine 
— ^Intention. — A  man  made  a  will  in  1884, 
married  in  1885,  and  died  in  1889.  There  was 
a  child  of  the  marriage.  The  will  was  found 
in  his  repositories  altered  in  pencil  by  the 
substitution  of  his  wife's  and  child's  names  for 
those  of  the  original  legatee&  Held  that  the 
will  was  revoked  by  the  birth  of  the  child. 
Munr&s  Exrs.  v.  Munro,  1890,  18  R.  122 ;  28 
S.  L.  R.  104. 

395.  Will— Revocation— Conditio  si  sine 
— Intention. — A  husband,  in  the  knowledge 
that  his  wife  was  pregnant,  executed  a  will 
partially  dealing  with  his  estate.  Held  that 
it  was  not  revoked  by  the  birth  of  the  child. 
Adamson's  Trs.  v.  Adamson's  Exrs.y  1891,  18  R 
1133 ;  28  S.  L.  R  869. 

396.  Will— Revocation— Conditio  si  tes- 
tator sine  liberis  decesserit.— Revocation  or 


no  revocation  of  a  will  by  the  subsequent  birth 
of  a  child  to  the  testator  is  an  inference  of  his 
intention  to  be  drawn  from  the  whole  circum- 
stances of  the  case.  Hughes  v.  Edwardes,  1892 
(H.  L.),  19  R  33 ;  29  S.  L.  R.  911. 

397.  Will— Revocation— Conditio  si  sine 
liberis  decesserit. — There  is  no  absolute  rule 
that  tbe  birth  of  a  child  operates  revocation  of 
a  will  made  by  his  parent  of  earlier  date.  It 
is  a  question  of  intention  to  be  inferred  from 
the  surrounding  circimistances.  So  held  that 
a  will  by  a  father  was  not  revoked  by  the  sub- 
sequent birth  of  a  child  where  (1)  the  child 
was  amply  provided  for  by  a  marriage-contract, 
(2)  which  was  referred  to  in  the  will,  (3)  the 
funds  dealt  with  in  the  will  were  small  in 
comparison  with  the  marriage-contract  funds, 
(4)  the  father  survived  the  child  three  yeai-s. 
Millaf's  Trustee  v.  MiUar,  1893, 20  R  1040 ;  30 
S.  L.  R  865;  1  S.  L.  T.  172. 

398.  Will  —  Revocation  —  Conditio  si 
testator  sine  liberis  decesserit— Who  may 
maintain  the  Flea. — ^'The  presumption  is 
that  a  settlement  which  makes  no  provision 
for  children  nascituri  is  revoked  on  the  birth 
of  a  child  to  the  testator,  after  the  date  of  the 
settlement,  although  he  had  children  at  its 
date."  Elder's  Trs.  v.  Elder,  1894,  21  R  704  ; 
31  S.  L.  R  594 ;  1  S.  L.  T.  592. 

899.  Will— Revocation— Conditio  si  sine 
liberis— Earlier  WilL— Where  a  will  which 
makes  no  provision  for  children  to  be  bom 
is  held  i*evoked  by  the  birth  of  a  child,  the 
testator  dies  intestate  although  he  may  have 
left  an  earlier  will  which  deals  with  the  rights 
of  children  nascitvH.  Elder's  Trs.  v.  Elder, 
1895,  22  R  505 ;  32  S.  L.  R  365 ;  2  S.  L.  T. 
579. 

400.  Will  —  Revocation  —  Conditio    si 

testator.— M^Kie  was  married  in  1888  with- 
out a  marriage-contract.  In  1890  he  executed 
a  trust-settlement  of  his  whole  estate  in  favour 
of  his  wife.  In  1895  a  child  was  bom.  In 
1896  M*Kie  died.  Held  that  the  child's  birth 
revoked  the  settlement.  M^Ki^s  Tvior  v. 
M*Kie,  1897,  24  R  526 ;  34  S.  L.  R  399 ;  4 
S.  L.  T.  308. 

401.  Will  —  Revocation  —  Conditio  si 
testator  sine  liberis  decesserit.  —  "  The 
right  to  challenge  a  will  on  the  ground  that 
a  child  has  been  bom  to  the  testator  subse- 
quent to  the  date  of  the  will  is  personal  to 
the  child  so  bom,  and  if  the  child  dies  with- 
out making  a  claim,  no  right  to  make  it  passes 
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to  his  personal  representatives.''  Smithes  Trs, 
V.  Grant,  1897  (0.  H.),  35  S.  L.  R  129 ;  5 
a  L.  T.  190. 

402.  Will  —  Bevocation  —  Intention  of 
TeBtator— Snbseanent  Birth  of  Ohild—Ex- 
trinsic  Evidence— AdmisBibility. — Where  a 
child  had  heen  bom  to  a  testator  after  the  date 
of  his  will,  a  party  founding  on  the  will  offered 
to  prove  **  that  the  testator,  in  full  view  of  the 
child's  birth,  deliberately  and  of  set  purpose 
forbore  to  alter  his  will,  and  declared  his  in- 
tention not  to  do  so."  Held  that  the  averment 
was  irrelevant,  the  proposed  proof  being  incom- 
petent. Siuitk's  Trs,  V.  Grant,  1897  (O.  H.),  36 
a  L.  R.  129  ;  6  a  L.  T.  190. 

403.  Will  —  Revocation  —  Oonditio  si 
testator  sine  liberis  decesserit.— In  1895 
a  wife  made  a  will  in  her  husband's  favour, 
excepting  from  its  operations  certain  jewels. 
In  September  of  the  same  year,  being  pregmmt 
and  apprehensive  that  she  might  not  survive 
her  confinement,  she  signed  and  sent  to  her 
solicitor  a  list  of  the  jewels  referred  to  in  her 
settlement.  A  child  was  bom  in  November, 
and  the  ladv  died.  Held  that  the  will  was  not 
revoked.  Sttiart-Gordon  v.  Slxuxri-Gordon,  1899, 
1  F.  1006  ;  36  a  L.  R.  779 ;  7  S.  L.  T.  79. 

404.  Will— Revocation— Conditio  si  sine 
liberis  decesserit.  —  A  will  by  a  husband 
made  in  favour  of  his  intended  wife  a  day  or 
two  before  the  marriage  hM  revoked  by  the 
birth  of  a  child,  although  the  father  survived 
the  birth  of  the  child  two  yeard  and  left  the 
will  unaltered.  Rankin  v.  Bankings  Tutor, 
1902,  4  F.  975 ;  39  a  L.  R.  753 ;  10  S.  L.  T. 
181. 

405.  Will  —  Revocation  —  Oonditio  si 
testator  sine  liberis  decesserit  — Partial 
Revocation. — David  Crow,  junior,  was  bom 
illegitimate  on  31st  March  1902  ;  his  parents 
were  married  on  21st  April  1902 :  and  David 
Crow,  his  father,  died  on  28th  April  1902, 
leaving  a  will  of  earlier  date.  One  legacy  in 
the  will  was  in  favour  of  the  sister  of  Crow's 
first  wife,  which  he  was  bound  (in  the  opinion 
of  the  Lord  Ordinary)  in  honour  to  have  made 
and  left  standing,  child  or  no  child.  Held  tliat 
the  will  was  revoked  by  the  birth  of  the  child, 
and  that  (rev.  the  Lord  Ordinary)  it  must  fall 
without  any  exception  in  favour  of  the  above 
legacy.  Oow  v.  Catkro,  1903,  5  F.  950;  40 
a  L.  R.  687  ;  11  S.  L.  T.  181. 

'    406.  Will— Bond  of  Annuity— Revoca- 
tion.— A  bond  of  annuity,  payable  at  the 


granter's  death,  and  revocable  during  his  life, 
held  not  to  be  affected  by  a  holograph  will 
which  revoked  ^'all  previous  wills  or  testa- 
ments." Maclean  v.  Maclean,  1891,  18  R 
874  ;  28  S.  L.  R.  656. 

407.  Will— Deposit  Receipt— Destina- 
tions in  Stock  Certificates,  &c.  —  Joint 
Right  —  Donatio  mortis  cansa.  —  Circtimr- 
stances  in  which  held,  (1)  that  destinations  in 
stock  certificates,  bonds  and  certificates  of  debt 
issued  by  public  companies,  &c.,  were  operative 
as  destinations  of  pro|>erty;  (2)  that  share 
certificates  of  Scottish  companies  in  favour  of 
spouses,  without  words  of  survivorship,  be- 
longed to  them  jointly ;  (3)  that  share  certifi- 
cates of  English  companies  in  favour  of  spouses 
conferred,  by  the  law  of  England,  a  right  on 
the  survivor  to  the  whole,  in  the  absence  of 
evidence  to  the  contrary;  and  (4)  (diss.  Ld. 
Shand)  that  a  deposit  receipt  taken  in  names 
of  spouses,  and  payable  to  either  or  survivor, 
liad  no  testamentary  effect,  standing  by  itself, 
and  had  not  been  shown  to  have  been  given 
to  the  wife  as  a  donation  viortu  causa,  ConnelPs 
Trs,  V.  ConneWs  Trs,,  <fcc.,  1886, 13  R.  1176 ;  23 
S.  L.  R.  867. 

408.  Will— Deposit  Receipt— Destination 
in  Deposit  Receipt— Passing  Property.— 

A  deposit  receipt  cannot  operate  as  a  will. 
Money  belonging  to  A.  and  B.  which  is  lodged 
on  a  deposit  receipt  payable  to  ^^  them  or  the 
survivor,"  does  not  become  the  sole  property 
of  the  survivor.  The  executor  of  the  prede- 
ceaser  may  claim  his  share.  Dinwoodi^s  Exrx, 
V.  Carrutiiert^  Ear.,  1895,  23  R.  234 ;  33  S.  L.  R. 
184  ;  3  S.  L.  T.  188. 

409.  Will— LO.U.  in  Favour  of  Rene- 
fldary — Revocation. — ^A  testator  left  a  will 
dated  1904  which  contained  a  clause  making 
effective  '*  all  bequests  I  may  have  bequeathed 
by  any  writing  under  my  hand,  however  in- 
formal. .  .  .**  It  revoked  all  former  will?. 
In  the  repositories  of  the  deceased  were 
found  L0.U.8,  dated  1873,  in  favour  of 
his  two  daughters,  with  a  letter  of  the 
same  date  explaining  that  the  sum  in  the 
LO.U.  was  an  equivalent  to  sums  received 
by  their  brothers  and  sister.  Held  that 
the  I.O.U.S  were  of  testamentary  effect. 
MCaw's  Trs,  v.  King,  1902  (0.  H.),  10 
S.  L.  T.  83. 

410.  Will— Policyof Assurance— Whether 
Destination  Effectual  as  a  WilL— A  special 
destination  in  a  policy  of  assurance  will  be 
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given  effect  to  in  a  competition  between  the 
trustees  named  in  the  policy  and  the  execntor- 
dative  of  the  assured,  even  although  the  policy 
was  not  intimated  to  the  trustees  and  the 
assured  died  insolvent.  Dickies  Tn,  y.  Dickie, 
1892,  29  S.  L.  R.  908. 
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Recobding  Wbit  of  Renewal,  68. 

Redemption,  69-78. 

Statutoby  Tbustbbs,  79. 

When  Payable,  80, 81. 
Cbown  Chabteb,  82. 
Feu-Chabteb,  83-92. 

constbuction,  83-85. 

Contbavbntion,  86. 

Obligations  by  Vassal,  87,  88. 

Pbohibition,  Enfobcement,  89. 

Reddendo,  90. 

Resebvations,  91,  92. 


Dominium  Dibbctum,  93-98. 
Acts: — 

ACT  (1474.  C.  57),  95. 
Tbansfebence  of  Lands  Act  (1847)» 
94. 
Fbu-Contbact,  99-126. 

Clause  of  Relief- Assignability,  99. 
Conditions  of  Feu,  100-115. 
Snfobceability,  100-105. 
Obligation  to  Build,  105-1  la 
Obligation  to  oonstbuct  Road  ob 
Stbbbt,  104,  111,  112. 

Obligation  to  pay  One-Half  Ex- 
pense of  Mutual  Gable— When 
Payable,  113. 

Obligation     to    Repay    Cost    of 

FOBMATION  OF  STBBBTS,  114. 

Obligation,  •*  Conjunct  and 
Sevebal,"  Effect  of,  115. 

Constitution  of  Feu  Right  (Ybbbal 
contbact),  116. 

constbuction,  117-121. 

Invalidity  of  Pabt  of  Gbant,  122. 

Resebvation  of  Minebals,  123-125. 

Redemption,  Right  of,  126. 
Feu-Disposition,  127-129. 

constbuction,  127. 

Resebvations,  128. 

Unfeudalised  Title,  129. 
Feu-Duty,  130-141. 

Allocation,  130-134. 

Maills  and  Duties,  Action  of,  135. 

Payment,  136, 137. 

Relief,  138,  139. 

Retentions,  140. 

Sub-Feu,  Liability  of  Sub-Vassal,  141. 
ibbitancy,  142-151. 

Action  of  Declabatob,  142. 

Building  Obligation,  143. 

Gbound  Annual,  144. 

Ob  non  solutum  canonem,  145-149. 

PUBGING,  145,  150, 161. 
Public  Bubdens,  152-167. 

Obligation  of  Relief,  152-157. 

1.  Oasnalty— Action  for  Payment— All 
Parties  not  Called— Fee  and  Liferent.— 

Lands  were  held  by  spouses  in  liferent  with  a 
fee  in  their  children  who  were  named,  bat 
there  was  in  the  spouses  a  right  to  alienate  the 
property  gratuitously  or  for  value.  In  an 
action  for  payment  of  a  casualty,  the  spouses 
alone  were  called.  Plea  of  '*all  parties  not 
called''  repelled,  because  the  spouses  though 
nominally  liferenters  were  truly  fiars.  Braton 
d:  Cay.  v.  Brovm,  1893  (0.  H.),  1  S.  L.  T.  91. 
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2.  Oasualty  —  Action  for  Payment  — 
Bnrgh  of  Barony  —  Bight  of  Bnrgh  of 
Barony  to  Sne  for  Casualty  as  Superior.— 

In  an  action  of  declai-ator  bv  the  bailies  and 
clerk  of  court  of  a  burgh  of  barony  for  behoof 
of  the  burgesses,  for  payment  of  a  casualty, 
where  the  only  title  from  the  superior  which 
the  defender  produced  was  a  charter  of  con- 
tinuation granted  by  the  bailies  in  1812  as 
superiors  of  the  lands  in  favour  of  the  vassal 
last  vest  and  seised,  and  bearing  that  the 
subjects  confirmed  were  to  be  holden  of  them 
and  their  successors  in  office  for  payment  of 
the  feu  and  teind  duties  and  others  specified 
in  the  original  charter  of  the  said  lands,  and 
where  the  pursuers  produced  a  charter  of  con- 
firmation dated  in  1670  granted  by  the  baron 
of  the  burgh  as  superior  thereof,  which  con- 
tained a  disposition  of  the  burgh  lands  to  the 
bailies  and  burgesses,  and  which  gave  power 
to  the  former  to  grant  charters  and  writs  by 
progress,  and  to  infeft  and  seise  the  proprietors 
within  the  burgh,  along  with  certain  other 
powers  and  privileges — held^  that  the  defender's 
immediate  lawful  superiors  were  the  bailies 
for  l)ehoof  of  the  burgh,  and  that  the  casualty 
was  payable  to  them.  Bailies  of  Kirkintilloch 
V.  Martkall,  1882, 19  S.  L.  R.  801. 

3.  Casualty— Action  for  Payment— Dis- 
imte  as  to  Date  wheu  Due— Declarator- 
Action  Unnecessary. — Where  a  vassal  ad- 
mitted that  a  casualty  was  due  and  was 
willing  to  pay  it,  but  objected  to  the  insertion 
in  the  receipt  of  the  date  at  which  the  superior 
maintained  it  had  fallen  due,  an  action  to  have 
it  declared  that  the  casualty  fell  due  at  that 
date  dismissed  as  unnecessary.  Heriofs  Trust 
V.  CooJi^s  Trs.y  1894  (O.  H.),  2  S.  L.  T.  324. 

4.  Oasnalty— Action  for  Payment— Udal 
Holding  —  Progress  of  Titles  in  Feudal 
Form. — ^The  proprietors  of  certain  lands  in 
Shetland  held  the  lands  by  a  long  progress  of 
titles  in  feudal  form,  and  subject  to  an  annual 
payment  to  the  granter  and  his  successors 
under  the  name  of  feu -duty.  A  successor  of 
the  granter  raised  an  action  for  payment  of  a 
casualty  of  composition  against  the  holders  of 
the  lands.  The  pursuer  founded  on  a  decree 
of  judicial  sale  of  date  1774,  by  which  the 
superiority  of  the  lands  was  awarded  to  his 
ancestor,  and  upon  a  Crown  charter  of  resigna- 
tion and  confirmation  of  .the  superiority  in 
1857,  both  subsequent  to  the  grant  of  the  lands 
to  the  defenders'  authors.  Hdd  (by  Ld.  Well- 
wood)  that  the  casualty  was  not  due,  in  respect 
that  the  pursuer's  authors  had  no  feudal  title 
at  the  date  when  the  lands  were  conveved  to 


the  defenders'  authors,  and  that  the  original 
grant  being  of  udal  lands,  the  position  and 
obligations  of  the  defenders  and  their  authors 
could  not  be  affected,  or  the  feudal  burdens 
imposed,  by  subsequent  charter  from  the 
Crown.  Spence  v.  Union  Bank  of  Scotland^ 
1894  (O.  H.),  31  S.  L.  R  904  ;  1  S.  L.  T.  648. 

6.  "Oasnalty"— Composition.— In  1701 
the  word  "casualty"  occurring  in  a  feu-dis- 
position did  not  include  composition.  Stuart 
V.  Jaeksony  1889,  17  R.  86 ;  27  S.  L.  R  178. 

6.  Casualty— Composition-Taxed  Entry 
—Blench  Fen. — "Casualty  of  superiority" 
heldy  on  a  construction  of  the  particular  dis- 
position dated  1806,  to  include  composition. 
Question  whether  a  composition  is  a  proper  or 
necessary  incident  of  a  blench  holding.  HiWs 
Trs,  V.  Kajfs  Tutor^  1902,  4  F.  572  ;  39  S.  L.  R. 
392  ;  9  S.  L.  T.  492. 

7.  Casnalty— Composition  on  Entry  of 
Singular  Successor  —  Debitum  ftmdi.  — 
Held  {diss,  Ld.  Ormidale)  that  the  composi- 
tions payable  on  the  death  of  a  vassal  and  the 
entry  of  a  singular  successor  are  debita  fundi, 
Morrison's  Trs,  v.  Webster,  dbc,  1878,  6  R.  800  ; 
15  S.  L.  R.  569. 

8.  Casualty  —  Composition— Tazed—De- 
latom  fa"^^ — A  taxed  composition  due  to  a 
superior  is  a  debitum  fundi,  Stewart  v.  Gibson's 
Trustee,  1880,  8  R.  270 ;  18  S.  L.  R.  140. 

9.  Casualty  —  Composition  —  Amount  — 
Year's  Bent  —  Conveyancing  (Scotland) 
Act^  1874  (37  &  38  Vict.  c.  94),  sec  4u—Held 
that  the  rent  of  the  feu  as  at  the  date  of  the 
death  of  the  last  entered  vassal,  and  not  as  at 
the  date  of  the  action  of  declarator  and  payment, 
is  the  measure  of  the  casualty  due  by  a  vassal 
entered  by  virtue  of  the  implied  entry  pro- 
vided by  the  Conveyancing  Act  of  1874,  but 
hdd  that  interest  is  due  only  from  the  date  of 
the  summons  in  the  action.  Steuart  v.  Murdoch 
<fc  Bod{ier,  1882  (O.  H.),  19  S.  L.  R  649. 

10.  Casualty— Composition— Amount  — 
Year  of  which  Bent  to  be  taken  in  Esti- 
mating Casualty— Conveyancing  (Scotland) 
Act,  1874  (37  &  38  Vict.  c.  94),  sec.  ^—Held 
that  the  year  the  rent  of  which  is  to  be  taken 
as  the  amount  of  the  casualty  due  in  respect 
of  an  implied  entry  under  the  Conveyancing 
(Scotland)  Act,  1874,  is  the  year  of  the  implied 
entry  and  not  the  year  in  which  the  casualty 
may  be  demanded.  At  the  date  at  which  the 
casualty  due  in  respect  of  an  entry  fell  to  be 
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estimated  the  landii  were  under  a  lease,  and 
the  tenant  had  sublet  them  at  an  increaBed 
rental.  Held  that  the  rent  payable  under  the 
lease,  and  not  that  under  the  sublease,  was 
to  be  taken  as  the  measure  of  the  casualty. 
Campbell  v.  StuaH,  1884  (0.  H.X  22  S.  L.  R. 
292. 

11.  Oamudty— Oompodtion— Amoant  — 
Bate  of  Entiy  or  Date  of  Demaad.— Rent 

of  the  year  in  which  a  vassal  was  impliedly 
entered,  held  the  amount  of  a  casualty  de- 
manded eighteen  years  afterwards.  Houstoun 
V.  Buchanan,  1892,  19  R.  524 ;  29  S.  L.  R.  436. 

12.  Oasualty—GompoBitioii—Amoimt  — 
Unlet  Shootings. — The  value  of  unlet  shoot- 
ings must  be  taken  into  account  in  fixing  the 
amount  of  a  composition.  Stewart  v.  Bulloch, 
1881,  8  R.  381 ;  18  S.  L.  B.  240. 

13.  Oaanalty— Oomposition— Amonnt  — 
ValOAtion  SolL — ^In  determining  the  annual 
value  of  subjects  in  order  to  ascertain  the 
amount  of  a  casualty  due  to  the  superior,  the 
valuation  roll  is  not  conclusive  evidence,  ex- 
cluding proof.  DvJce  of  Argyll  v.  BuUough, 
1904,  6  F.  949 ;  41  S.  L.  R.  737 ;  12  S.  L.  T. 
258. 

14.  Oasnalty—OomiKMdtion-- Amount  — 
Date  of  Valuation— Bailway.— In  calculat- 
ing the  yearly  value  of  a  portion  of  railway  for 
purposes  of  composition  the  Court  took  4  per 
cent,  on  the  price  paid  for  the  land  (less  sever- 
ance damages  and  the  extra  cost  of  compulsory 
taking)  plus  the  amount  expended  on  that  part 
of  the  line,  and  deducted  feu-duties,  public 
burdens,  and  an  allowance  in  name  of  upkeep 
which  would  have  fallen  on  the  owner.  Hill 
V.  Caledonian  Rly.  Coy,,  1877,  5  R.  386. 

15.  Oacmalty  —  OompoBition— -Amount — 
Implied  Entry.  —  The  last  entered  vassal 
having  died  before  the  date  of  implied  entry 
of  his  successor,  held  that  the  composition  of 
one  year's  rent,  payable  by  the  latter,  was  to 
be  taxed  at  the  rent  of  the  year  of  his  implied 
entry.  SteuaH  v.  JFatt,  1899  (0.  H.),  7 
a  L.  T.  253. 

16.  Casnalty  — OompoBition— Clanse  of 
Belief  —  Implied  Entry  —  Conveyancing 
(Scotland)  Act,  1874  (37  &  38  Vict.  c.  94), 
sec.  4,  snlNiec.  2. — Held  that  a  clause  in  an 
onerous  disposition  of  land  binding  the  seller 
to  relieve  the  purchaser  of  all  casualties  due 
and  payable  at  its  date  does  not  entitle  the 
purchaser  to  relief  against  the  seller  for  a  com- 


position demanded  from  the  former  by  the 
superior  in  respect  of  the  implied  entry  oper- 
ated by  sec  4,  subsec  2,  of  the  Conveyancing 
(ScotUnd)  Act,  1874,  although  the  Act  had 
come  into  operation,  and  the  seller  himself  had 
been  entered  thereby  before  the  execution  of 
the  disposition.  The  Leith  Heritages  Coy.  v.  The 
Edinburgh  and  Leith  Glass  Coy.,  1876  (O.  H.), 
13  a  L.  R.  731. 


17.  Oaanalty— Oompodtion— daDBe  of 
Belief— Belief  apart  from  Obligation.— A 

proprietor  of  lands  entered  with  the  superior 
in  virtue  of  the  Conveyancing  Act,  1874,  and 
liable  for  a  composition  sold  the  lands  and 
obliged  himself  "to  free  and  relieve  the  said 
disponees  and  their  foresaids  of  all  feu-duties, 
casualties,  and  public  burdens."  Held  that  in 
virtue  of  the  said  obligation  the  seller  was 
bound  to  relieve  the  purchasers  of  the  com- 
position payable  on  their  entry.  Is  a  seller, 
apart  from  express  obligation,  bound  to  relieve 
a  purchaser  of  a  composition  payable  on  his 
entry?  StraiUm  Estate  Coy,  Ltd.  v.  Stephens, 
1880,  8  R.  299  ;  18  S.  L.  R.  187. 

18.  Cacmalty— Ck)mpo8ition— dlanse  of 
Belief— Relief— Implied  Entry— (Convey- 
ancing Act,  1874,  sec.  4.— "A  composition, 
once  it  becomes  due  and  payable,  remains  so 
until  it  is  demanded  and  paid  ;  and  when  de- 
manded and  paid  is  the  same  composition 
which  has  been  due  all  along "  (per  Ld.  Eyl- 
lachy).  A.,  infeft  in  lands  but  not  entered, 
disponed  them  in  1871,  under  obligation  to 
relieve  the  disponee  of  "casualties."  Twenty 
years  after,  when  the  lands  had  undergone 
many  transmissions  (each  successive  disponee 
obliging  himself  to  relieve  of  casualties),  and 
were  in  the  possession  of  a  vassal  impliedly 
entered  by  virtue  of  the  Act  of  1874,  the 
superior  demanded  composition.  Held  that  A. 
was  liable  to  his  immediate  disponee  under 
the  clause  of  relief.  Farquharson  v.  Caledonian 
Rly.  Coy.,  1899,  2  F.  141 ;  37  S.  L.  R.  94; 
7  S.  L.  T.  238.  Cappie  v.  Chalmers,  1900 
(O.  H.),  7  S.  L.  T.  302. 

19.  "Ckuinalty"— Oomposition— dlanseof 
Belief. — ^An  obligation,  created  in  1868,  to 
free  and  relieve  of  "  all  casualties  in  all  time 
coming  "  held  to  include  composition  due  to  the 
superior  on  the  implied  entry  of  the  vassal  in 
1874.  Caledonian  Insurance  Coy,  v.  Mathesofi^s 
Trs,,  1900  (0.  H.),  3  F.  866  ;  38  S.  L.  R  691 ; 
9  S.  L.  T.  67. 

20.  "Oasnalty"— Composition— Olanse  of 
Belief— "  Payable  by  me  or  my  Heirs."- A 
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vassal,  feuing  in  1866,  bound  himself  to  relieve 
his  disponee  ''of  and  from  payment  of  the 
whole  feu-duties  and  casualties  payable  by  me 
or  my  heirs."  Held  that  the  clause  did  not 
include  composition  due  on  the  implied  entry 
of  the  disponee.  Caledonian  Insurance  Coy,  v. 
Matheeon's  Trs,,  1900,  3  F.  865 ;  38  S.  K  R 
691 ;  9  S.  L.  T.  67. 

21.  Oacmalty  —  ComiKMiition  —  Olaose  of 
Belief— Title — Confltruction. — Obligation  to 
relieve  of  casualties  held  not  imported  into 
the  title  of  a  vassal.  Spein  v.  Morgan^  1901 
(0.  H.),  9  a  L.  T.  162. 

22.  Oastialty -— CompoBition— Olaose  of 
Belief— Personal  Nature  of— Obligation- 
Title  to  Sue.— An  obligation  to  relieve  of 
public  burdens  and  casualties  contained  in  a 
feu-disposition  is  personal  to  the  disponee  in 
whose  favour  it  is  conceived,  and  does  not 
run  with  the  lands,  but  requires  an  express 
assignation  to  entitle  another  than  the  dis- 
ponee to  sue  upon  it.  Speire  v.  Morgan^  1902, 
4  F.  1069  ;  40  S.  L.  R.  1  ;  10  S.  L.  T.  261. 

23.  Casualty— Composition  or  Belief- 
Heir  of  Investitnre— Dnly  Entered.- The 

destination  in  a  disposition  and  settlement 
made  by  C.  was  "  to  the  heirs  male  of  my  body, 
whom  failing  to  the  heirs  female  of  my  body, 
whom  failing  to  Q.  my  cousin-german  and  the 
heirs  whomsoever  of  his  body,  whom  failing 
to  my  own  nearest  heirs  whomsoever."  G. 
succeeded  and  made  up  his  title  by  decree 
of  general  service  and  charter  of  resignation, 
which  contained  the  above  destination,  omitting 
the  words  *^  whom  failing  to  my  own  nearest 
heirs  whomsoever."  On  his  entry  he  paid  a 
composition  to  the  superior.  G.  having  died 
intestate  and  without  issue,  the  sisters  of  0. 
completed  a  title  to  the  lands  by  decree  of 
special  service  as  **  nearest  lawful  heirs  por- 
tioners  of  provision  in  special  of  G.  .  .  .  under 
and  by  virtue  of  the  aforesaid  disposition  and 
settlement  of  C.  and  titles  following  thereon." 
Hdd  that  as  the  vassals  were  admittedly  entered 
as  heirs  of  investiture  only  relief  duty  was  pay- 
able. Heriot*8  Hospital  v.  Camegy,  1884, 12  R 
30 ;  22  S.  L.  R.  29. 

24.  Oasnalty- Composition  or  Belief— 
Heir  makes  up  a  Title  as  Singular  Suc- 
cessor.— A  disponee  took  infeftmeut  under  a 
testamentary  disposition  in  his  favour  by  his 
uncle,  who  was  the  last-entered  vassal.  As  re- 
gards one-half  of  the  lands,  the  disponee  was 
heir  alioquxn  eucceseurus.  The  superior  claimed 
a  casualty  of  composition  for  the  whole  lands. 


Held  that  the  vassal  was  liable  in  composition 
for  one-half  of  the  lands,  and,  as  heir,  was 
entitled  to  be  entered  to  the  other  half  on 
payment  of  relief.  Mackintosh  v.  Maekintosltj 
1886,  13  R  692 ;  23  S.  L.  R.  471. 

25.  Casualty— Composition  or  Belief— 
Conveyancing  Act,  1874,  sec  4.— The  heir 
of  the  vassal  last  infeft,  but  who  took  afl  heir 
under  a  new  investiture,  and  was  impliedly 
entered,  held  liable  to  pay  composition.  Stuart 
V.  Hamilton,  1889,  16  R.  1030;  26  S.  L.  K 
710. 

26.  Casualty— Composition  or  Belief. — 
J.,  holding  lands  on  personal  titles,  in  1810 
conveyed  them  in  trust  to  Q.,  who,  on  the 
death  of  J.  in  1829,  completed  his  titles  and 
obtained  entry  with  the  superiors.  J.'s  heir- 
at-law  having  subsequently  obtained  a  dis- 
position from  U.,  and  having  become  impliedly 
entered  in  1874,  held  that  he  was  a  singular 
successor  to  the  investiture,  and  must  pay  com- 
position. Johnstone  v.  Ihke  of  Bucdeuch,  1892 
(H.  L.X  19  R.  39;  29  S.  L.  R  915. 

27.  Casualty— Composition  or  Belief— 
Heir-of-EntaiL — When  an  institute  of  entail 
has  obtained  an  entry  from  the  superior  (on 
any  terms),  heirs-of-entail  pay  relief  only  on 
entry.  Lord  Advocate  v.  Moray,  1894,  21  R. 
663 ;  31  S.  L.  R  432 ;  1  S.  L.  T.  673. 

28.  Casualty— Composition  or  Belief- 
Heir  of  Entail— Trust— Deed  of  Propulsion 
—  Change  of  Investiture.  —  The  defender's 
father  A.  in  1879  made  up  a  title  to  the  lands 
of  X  by  service  as  heir-at-law  to  B.,  and  paid  a 
casualty  of  relief.  B.  had  left  a  trust-disposi- 
tion and  settlement  by  which  he  conveyed  the 
lands  of  X  to  trustees  with  instructions  to 
execute  a  deed  of  strict  entail  in  favour  of  A. 
and  the  heirs-male  of  his  body,  with  several 
further  destinations.  In  1879  A.  conveyed 
the  lands  to  these  trustees,  and  in  1884  tliey 
executed  the  deed  of  entail  prescribed  by  the 
trust-settlement.  In  1899  A.  executed  a  deed 
of  propulsion  of  the  lands  in  favour  of  the 
defender,  who  was  his  heir-apparent,  and  the 
heirs-male  of  his  body  and  the  other  heirs 
specified  in  the  deed  of  entail.  A.  died  in 
1901.  Held  that  the  defender  was  not  liable 
to  pay  a  composition,  the  deed  of  propulsion 
being  immaterial,  and  the  trust  constituted 
solely  for  the  purpose  of  (1)  burdening  with 
fettering  clauses  and  certain  ultimate  destina- 
tions the  radical  right  of  fee  vested  in  A.  as 
B.'s  heir ;  (2)  restoring  the  estate  thus  burdened 
to  him  and  the  other  heirs  of  investiture^  a  pro- 
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oeeding  which  did  not  operate  a  displacement  of 
the  existing  inyestiture.  Duke  of  SutheHand 
T.  MaOiMon,  1903  (O.  H.X  11  S.  L.  T.  372. 

29.  CMRialty— CknnpoBitton  or  Belief— 
Maiiiage  -  Contract  —  Conveyaaciiig  Act» 
1874,  see.  4. — A  vaasal  infeft  in  lands  and 
entered  with  the  superior  conveyed  them  by  his 
marriage-contract  to  himself  and  his  wife  and 
the  longest  liver  of  them,  in  conjunct  fee  and 
liferent  for  his  wife's  liferent  allenarly  and  the 
children  of  the  marriage  in  fee.  The  spouses 
were  infeft  on  this  contract  for  their  respective 
rights  of  fee  and  liferent  No  children  were 
bom  of  the  marriage.  The  vassal  died  and  the 
heir-at-law  claimed  to  have  her  entry  recognised 
on  payment  of  relief  duty.  The  superior  de- 
manded a  composition,  on  the  ground  (1)  that 
from  the  date  of  registration  of  the  marriage- 
contract  the  vassal's  title  depended  on  tliat  iii- 
feftment,  and  that  therefore  the  entry  of  the 
heir-at-law  was  the  first  entry  under  a  destina- 
tion introducing  strangers  to  the  investiture ; 
and  (2)  that  the  vassal  had  left  a  settlement 
conveying  the  estate  to  trustees  who  had  con- 
veyed the  lands  to  the  heir-at-law  who  there- 
fore held  on  a  singular  title.  HM  that  the 
heir-at-law  was  only  liable  in  relief  duty. 
H(ype  v.  Duke  of  Hamilton,  1883, 10  R.  1122 ; 
20  S.  L.  R.  738. 

30.  Oasnalty— Oomposition  or  Belief- 
Trust— Tmstees  infeft  before  Conveyancing 
Act,  1874. — A  testator  died  in  1873.  His  trus- 
tees immediately  thereafter  took  infeftment  in 
certain  lands  of  which  the  testator  had  been 
the  entered  vassal.  On  the  passing  of  the  Con- 
veyancing Act,  1874,  the  trustees  became  im- 
pliedly entered  with  the  superior.  Held  that 
the  trustees  could  not  thereafter  tender  the 
testator's  heir  as  vassal,  and  that  they  were 
liable  in  a  casualty  of  composition.  Rankings 
Trs.  V.  Lamont,  1880,  7  R.  (H.  L.)  10;  17 
8.  L.  R.  416. 

31.  Casnalty— Composition  or  Belief— 
Tmst— Casualty  Exigible  after  Death  of 
Vassal— Disponee  Uninfefb— Tender  of  Heir 
of  the  Last  Vassal— Conveyancing  Act, 
1874  (37  &  38  Vict.  c.  94),  sec.  4,  snhsec.  2.— 
A  person  succeeding  by  sin^nilar  title  to  an  estate 
in  land  was  infeft  in  1850,  and  continued  to 
hold  the  estate  till  her  death  in  1881.  She  was 
never  called  on  to  enter  or  to  pay  a  casualty. 
She  conveyed  her  whole  estate  to  trustees,  who 
did  not  take  infeftment.  After  her  death  the 
superior  raised  action  against  her  trustees  for 
declarator  and  payment  of  one  casualty  due  in 
respect  of  the  implied  entry  of  the  truster  on 


the  passing:  of  the  Conveyancing  Act  of  1874, 
and  of  another  in  respect  of  their  own  right  as 
trustees.  Held  that  the  former  was  due,  but 
that  the  trustees  being  uninfeft,  and  therefore 
unentered,  were  entitled  to  put  forward  the 
heir  of  the  truster,  and  were  liable  in  relief 
duty  only.  XeiU  v.  Dougla^  Tn,,  1882  (O.  H.), 
19  S.  L.  R  827. 

32.  Casualty— Composition  or  Belief— 
Tmstee  on  Seqnestrated  Estate  of  Last 
Vassal— Heir  of  Last  Vassal— Conveyanc- 
ing Act,  1874,  sec.  4,  subsecs.  3and4.— The 

trustee  on  the  sequestrated  estate  of  a  vassal 
after  the  death  of  the  vassal  put  forward  the 
heir  as  vassal  instead  of  making  up  a  feudal 
title  himself.  Held  that  the  superior  was  bound 
to  enter  the  heir  on  payment  of  relief  duty. 
Duke  of  Hamilton  v.  Guild^  dx.,  1883,  10  R. 
1117;  20S.  L.R.736. 

33.  Casualty— Composition  or  Belief- 
Trust  Interposed  between  Vassal  and  Heir. 

— The  vassal  last  entered  with  a  superior  was 
Colonel  Stewart,  who  died  in  1835.  From  that 
date  till  1874  no  vassal  was  entered,  but  the 
estate  was  held  first  by  Colonel  Stewart's 
trustees,  and  afterwards  disponed  by  them  to 
Colonel  Stewart's  eldest  son  in  accordance  with 
the  directions  of  the  truster.  In  1890  the 
superior  demanded  a  casualty.  Held  that  only 
relief  was  due.  Dvke  ofAthoU  v.  Stetcart,  1890, 
17  R  724  ;  27  S.  L.  R.  590.  Duke  of  AthoU  v. 
Mffnziee,  1890, 17  R.  733 ;  27  S.  L.  R.  595. 

34.  Casualty— Composition  or  Belief— 
Tmst  for  Heir  of  Investiture— Conveyanc- 
ing Acts  Amendment  Act,  1887,  sec.  1. — 
Trustees  infeft  in  a  dominium  tUile  for  the  heir 
of  the  testator  (entered  with  superior)  in  life- 
rent, and  his  heirs  in  fee^  held  liable  to  pay 
composition.  Moif's  Tr»,  v.  Dvke  of  Argyll^ 
1903, 6  F.  218  ;  41  S.  L.  R.  174  ;  11  S.  L.  T.  551. 

35.  Casualty— Composition  or  Belief- 
Trust— Conveyancing  Act,  1874,  sec.  4. — 
In  1865  trustees  were  infeft  in  heritage  for 
trust  purposes,  which  included  a  power  of  sale 
and  a  direction  to  divide  the  estate  among  the 
truster's  children  on  the  occurrence  of  an  un- 
certain event.  In  point  of  fact,  the  truster 
left  only  one  child,  a  son,  to  whom  in  1883 
the  trustees  conveyed  the  estate.  But  mean- 
while they  had  been  impliedly  entered  with 
the  superior  in  1874.  Held  that  the  son  being 
heir,  was  liable  to  pay  only  relief  duty.  Stuart 
V.  Jackeon,  1889, 17  R.  85 ;  27  S.  L.  R.  178. 

36.  Casualty— Composition  or  Belief- 
Trust- Inter  vivos— Conveyancing  Act 
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Amendment  Act,  1887,  sec.  1.— Section  I  of 
the  Conveyancing  Act  Amendment  Act^  1887, 
does  not  apply  to  the  case  of  an  inter  vivos 
trust.  Edinbvrgh  Magistrates  v.  Wright^  1901 
(O.  R),  9  S.  L.  T.  318. 

37.  Casualty— Oomposition  or  Belief— 
Trust  for  Benefit  of  Heir  of  Investiture- 
Conveyancing  Act^  1887,  sec.  1.— A  pro- 
prietor conveyed  lands  to  trustees  for  the  life- 
rent alimentary  use  of  his  daughter  and  her 
children  in  fee.  On  his  death  his  daughter 
was  his  heir.  Held  that  the  Conveyancing 
Act,  1887,  had  no  application,  and  that  a 
casualty  of  composition  was  due.  Edinburgh 
Corporation  v.  Irvin^s  Trs.,  1902,  4  F.  937 ;  39 
S.  L.  R.  737  ;  10  S.  L.  T.  180. 

38.  Casualty— Composition  or  Belief- 
Trust— Heir  of  last  entered  Vassal  taking 
through  Trust  not  prime  loco  for  his  benefit. 

— A.  conveyed  his  lands  by  mortis  caxua  dispo- 
sition to  trustees  with  directions  to  realise  and 
divide  the  proceeds.  B.,  his  heir  (in  1869),  ob- 
tained a  writ  of  dare  constat  and  disponed  to  the 
trustees  for  the  purposes  of  the  trust.  On  B.'s 
death,  in  1888,  the  trustees  denuded  in  favour 
of  C,  who  was  in  point  of  fact  heir  of  B.  Held 
that  the  casualty  due  on  B.'s  death  was  a  com- 
position, the  Amendment  Act  of  1687  not 
contemplating  a  case  of  this  nature  where  the 
property  was  originally  conveyed  to  trustees, 
not  to  be  handed  on  to  the  disponee's  heir,  but 
for  division  among  his  beneficiaries.  Edin- 
burgh Magistrates  v.  Melvin,  1901  (O.  H.),  9 
S.  L.  T.  197.  Edinburgh  Magistrates  v.  IFrighty 
1901  (0.  H.),  9  S.  L.  T.  318. 

89.  Casualty  —  Composition  —  Conven- 
tional—Payment by  Vassal  three  Months 
after  Entry— Conveyancing  Act,  1874,  sees. 
4  (2)  133. — Where  a  feu-contract  bound  siugular 
successors,  within  three  months  of  entry  to  pay 
a  casualty,  held  that  the  payment  was  due  in- 
dependent of  there  being  an  entered  vassal 
alive  who  had  already  paid  a  casualty.  Dick 
Lauder  v.  Thornton,  1890,  17  R  320;  27 
S.  L.  R.  465. 

40.  Casualty  —  Composition  —  Conven- 
tional—Special Stipulation  for  Payment 
"on  acquiring  Bight"— Implied  Bntiy.- 

A  feu-contract  provided  that  singular  suc- 
cessors should  pay  one  year's  rent  "at  entry 
to  the  said  subject,  and  that  within  one  year 
of  succeeding  or  acquiring  right  thereto  .  .  ." 
A  vassal  duly  entered  conveyed  the  subjects 
to  a  singular  successor  who  was  impliedly 
entered.     Held  that  the  superior  could  not 


demand  a  casualty  from  the  disponee  during 
the  life  of  the  disponer.  Hamilton  v.  Chassels, 
1902,  4  F.  494 ;  39  S.  L.  R.  337 ;  9  S.  L.  T. 
408. 

41.  Casualty— Composition— Minerals.— 

The  annual  value  of  minerals  being  worked  on 
a  feu  must  be  included  hs  an  item  of  the  annual 
value  of  the  estate  for  the  purpose  of  estimating 
composition.  Allan* s  Trs.  v.  Duke  of  Hamilton^ 
1878,  5  R.  610 ;  15  S.  L.  R.  279. 

42.  Casualty— Composition— Minerals- 
Mode  of  Computing— Conveyancing  Act, 

1874.  —  In  the  case  of  an  estate  containing 
minerals,  sold  by  disposition  dated  and  recorded 
in  1876,  where  the  minerals  were  being  more 
extensively  worked  by  the  new  disponee  than 
by  the  last  vassal,  held  that  in  computing  the 
composition  of  a  year's  rent  due  to  the  superior 
(the  entry  being  untaxed),  the  equitable  basis 
for  calculation  was  a  sum  equal  to  ten  years' 
purchase  of  the  average  mineral  rents  payable 
for  the  three  years  ending  Whitsunday,  1874, 
and  that  4  per  cent,  on  this  capital  sum  should 
be  taken  as  the  year's  rent.  Sivnght  v.  Siraiton 
EstaU  Coy.,  1879,  6  H.  1208  ;  16  S.  L.  R.  718. 

43.  Casualty— Composition— Minerals.— 

Actual  rent  of  minerals  taken  as  basis  of 
superior's  composition.  Sturrock  v.  Carmthen^ 
Trs.,  1880,  7  R  799 ;  17  S.  L.  R  562. 

44.  Casualty  —  Composition  —  Minerals 
— Mode  of  Assessing. — The  returns  from 
minerals  in  course  of  being  worked  are  data  in 
assessing  composition.  Held  (by  Court  of 
seven  judges)  that  4  per  cent,  on  the  total 
amount  received  and  to  be  received  by  the 
vassal  as  royalties  was  the  fair  sum  at  which 
the  composition  should  be  estimated.  Earl 
of  Home  v.  Lord  Belhaven,  1900, 2  F.  1218  ;  37 
S.  L.  R  990 ;  8  S.  L.  T.  203.  Affirmed  1903 
(H.  L.),  6  F.  13  ;  40  S.  L.  R.  607 ;  11  S.  L.  T. 
44. 

45.  Casualty  —  Composition  —  Minerals 
—Mode  of  Assessing— Deduction  of  Way- 
leave.  —  A  vassal  held  minerals  in  two  ad- 
jacent feus  and  worked  them  in  both,  raising 
the  whole  output  through  a  shaft  in  one  of 
them.  In  estimating  a  composition  due  by 
the  vassal  to  the  superior,  in  whose  lands 
there  was  no  shaft,  held  that  from  the  value  of 
the  minerals  in  that  feu  there  fell  to  be  made  a 
deduction  in  respect  of  the  way-leave  through 
the  other.  Earl  of  Honu  v.  Lord  Belhaven,  1 900, 
2  F.  1218 ;  37  S.  L.  R.  990 ;  8  S.  L.  T.  203. 
Affirmed  1903  (H.  L.),  6  F.  13 ;  40  S.  L.  R 
607  ;  11  S.  L.  T.  44. 
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46.  Casualty— OomiKMiition— Minerals — 
Mode  of  Ascertaining. — In  ascertaining  the 
composition  due  by  a  vassal  in  lands  which 
were  partly  in  course  of  being  worked  under 
mineral  leases,  held  (1)  that  the  returns  from 
the  mines  must  be  counted,  (2)  of  the  year  in 
which  the  casualty  became  exigible.  Earl  of 
Home  V.  Lord  Belhaven,  1903  (H.  L.),  6  F.  13 ; 
40  S.  L.  R.  607 ;  11  S.  L.  T.  44. 

47.  Casnalty  — Composition-— Statutory 
Transference  to  Parochial  Board— Singular 
Successors— Poor  Law  Amendment  Act, 
1845,  sec.  52. — The  magistrates  of  Glasgow, 
who  held  lands  for  behoof  of  the  poor  under 
feu  -  contracts,  stipulating  for  an  additional 
year's  feu-duty  on  the  entry  of  singular  suc- 
cessors, conveyed  the  subjects  in  terms  of  the 
Poor  Law  Act  of  1845  to  the  Parochial  Board 
of  the  City  Parish  of  Qlasgow  for  behoof  of 
the  poor.  Held  that  the  Parochial  Board  were 
singular  successors,  and  bound  to  pay  the  com- 
position to  the  superior.  Crawfurd  v.  Dempster^ 
1879,  6  R.  708  ;  16  S.  L.  R.  398. 

48.  Casualty— Duplicand  or  Triplicand  of 
Feu-Duty— Feu  Disposition— Construction 
"Doubling  Yearly  Feu-Duty."— On  a  con- 
struction of  a  feu-disposition  stipulating  that 
the  vassal  should  "  as  also  pay  to  me  at  Whit- 
sunday 1824  the  sum  of  £497,  being  the  double 
of  the  said  yearly  feu-duty,  and  also  to  pay  to  me 
every  nineteenth  year  the  said  sum,  being  the 
double,  &c.," — held  that  the  £497  was  inclusive 
of,  and  not  over  and  above  the  yearly  feu-duty 
of  the  years  in  which  the  casualty  fell  in. 
Alexandfft^g  Trs,  v.  Muir,  1903,  5  F.  406  ;  40 
S.  L.  R.  316  ;  10  S.  L.  T.  563. 

49.  Casualty — Entry  — Corporation.— A 

corporation  whose  directorate  consisted  of 
fifteen  members,  chosen  annually,  obtained 
entry  with  a  superior  under  a  disposition  of 
lands,  "  to  and  in  favour  of  the  said  managers 
and  their  successors  in  office  for  the  use  and 
behoof  of  the  said  corporation  and  their  dis- 
ponees  heritably  and  irredeemably."  Held  that 
this  was  an  entry  of  the  corporation,  and  that 
the  superior  was  not  entitled  to  a  casualty  on 
the  death  of  the  last  of  the  individuals  who 
had  been  managers  at  the  date  of  entry.  Earl 
of  Lauderdale  v.  Hogg,  1897,  24  R.  914  ;  34 
S.  L.  R.  689  ;  6  S.  L.  T.  43. 

50.  Casualty— Entry— Singular  Succes- 
sor— Taxed  Composition. — By  a  feu-contract 
in  1631  there  were  given  out  to  each  of  certain 
persons  who  had  been  "kindly  tenants"  of 
certain  lands,  and  their  heirs  whatsoever,  or 


assignees,  who  should  not  exceed  three  chalders 
victual  in  yearly  rent  portions  of  land  pre- 
viously occupied  by  them.  The  superior  bound 
himself  and  his  heirs  and  successors  to  receive 
the  heirs  of  the  vassals  for  a  certain  relief  duty, 
and  to  receive  purchasers  from  the  said  vassals 
(such  purchasers  not  exceeding  the  rank  of 
three  chalders  victual  rent)  for  payment  of  a 
taxed  composition.  Held  that  the  taxed  com- 
position applied  to  purchasers  from  purchasers^ 
and  that  persons  who  held  heritable  property 
in  a  street  in  Glasgow,  the  agricultural  rental 
of  which  would  be  less  than  three  chalders 
victual,  were  entitled  to  be  received  on  payment 
of  a  taxed  composition.  Duke  of  Montrose  v. 
Provan'8  Trs,,  1887,  14  R.  378 ;  24  S.  L,  R. 
276. 

51.  Casualty— Extinction— Conflisione.— 

The  dominium  directum  and  the  dominium  utiU 
of  a  fee  came  into  the  same  hands,  but  were 
never  consolidated.  Afterwards  they  were 
again  split  up.  While  the  interests  were  in 
the  same  hands,  the  last  entered  vassal  died. 
After  the  dominium  utile  had  been  given  off 
the  superior  demanded  a  casualty.  Held  that 
the  right  to  demand  a  casualty  had  not  been 
extinguished  confugione.  Motherwell  v.  Manwelly 
1903,  5  F.  619 ;  40  S.  L.  R  429 ;  10  S.  L.  T. 
768. 

52.  Casualty— Forfeiture  of  Superiority 
— English  Trustees — Title. — Trustees  hold- 
ing estates  in  England  and  Scotland,  their  title 
being  defective,  ap[>lied  to  the  Court  of  Chan- 
cery, who  pronounced  an  order  to  cure  the 
defect.  The  trustees  were  in  right  of  a  per- 
sonal title  to  superiorities  in  Scotland  as  to 
which  the  vassals  had  obtained  (1)  tinsel  of 
the  superiority  in  1813,  and  a  crown  confirma- 
tion of  his  infeftment,  (2)  a  decree  of  forfeiture 
against  the  heir  of  line  of  the  superior  last 
entered.  In  this  latter  process  the  vassal  had 
not  called  the  trustees,  who  de  facto  held  the 
personal  right  to  the  superiorities.  The  Court 
recognised  the  title  of  the  trustees,  and  granted 
them  reduction  of  the  decree  of  forfeiture,  and 
decree  for  the  recovery  of  casualties  of  non- 
entry.    Rossmor^s  Trs,  v.  Brownlie,  1877,  5  R. 

201  ;  15  S.  L.  R  129. 

53.  Casualty— Implied  Discharge— Stipu- 
lation for  Periodical  Duplicands  of  Feu- 
Duty. — The  dispositive  clause  of  a  feu-contract, 
granted  before  1874,  provided  that  in  addition 
to  the  yearly  feu-duty,  which  was  stipulated 
for  in  the  reddendo  clause,  a  duplication  should 
be  payable  every  twenty-fifth  year.  Held  that 
the  stipulation  for  the  duplicand  implied  a 
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dificharge  of  all  caeualties  payable  ex  lege. 
Magistrates  of  Dundee  v.  Duncan,  dx.j  1683, 11 
R.  145 ;  21  S.  L.  R.  107. 

54.  Casualty  -—  Implied  Entry  -—  Ex- 
tinction of  Mid-Superiority— Oonveyanc- 
ing  Act^  1874,  sec.  4. — Seld  that  the  implied 
entry  given  by  sec,  4  of  the  Act  of  1874, 
extinguished  the  mid-superiority  of  a  person 
holding  infeftment  on  an  a  me  vel  de  me 
precept  unconfirmed  —  although  a  higher 
casualty  became  thereby  exigible.  Ferrier^s  Tn. 
V.  Bayley,  1877,  4  U.  738 ;  14  S.  L.  R.  480. 
Bossmort^e  Trs.  v.  Brawnliey  1877,  5  R  201 ; 
15  S.  L.  R.  120. 

55.  Casualty  —  Implied  Entry -— Inter- 
mediate Vassal— Conveyancing  Act^  1874^ 
sec.  4. — The  Conveyancing  Act  of  1874  has 
not  enlarged  the  superior's  rights  so  as  to 
entitle  him  to  casualties,  to  which  before  the 
passing  of  the  Act  he  would  not  have  been 
entitled.  Mounsey  v.  Palmer,  1884, 12  R.  236 ; 
22  S.  L.  R.  118. 

56.  Casualty— Implied  Entry— Trustee 
for  Payment  of  Debts— Conveyancing  Act^ 
1874. — Trustees  who  were  appointed  under  a 
trust-disposition  for  the  payment  of  certain 
debts  became  infeft  in  the  truster's  property. 
The  deed  contained  a  power  of  sale,  and  obliged 
the  trustees  to  reconvey  after  the  trust  pur- 
poses had  been  satisfied.  Held  that  the  superior 
was  not  entitled  to  claim  a  casualty  in  respect 
of  the  implied  entry  of  the  trustees.  Marquis 
ofHundy  v.  Earl  of  Fife,  1885,  14  R.  1091 ;  23 
S.  L.  K  234. 

57.  Casualty— Implied  Entry— Trust- 
Burden  on  Radical  Bight— Conveyancing 
Act,  187^  sec.  4. — An  heir  of  investiture  dis- 
poned his  property  to  his  whole  children  in  trust 
for  the  payment  of  the  income  among  themselves 
and  to  the  survivor,  and,  on  the  death  of  the 
last  survivor,  the  estate  to  go  to  the  truster's 
heir.  Held  that  the  trust  was  a  mere  burden 
on  the  fee,  and  that  no  casualty  was  due  to  the 
superior  in  respect  of  implied  entry  of  the 
trustees.  Lord  Home  v.  LyeU,  1887, 15  R.  193  ; 
25  S.  L.  R  141. 

58.  Casualty— Implied  Entry— Time  for 
Payment— Disponee  of  Vassal  entered,  but 
who  has  not  paid  Casualty.— After  implied 
entry  a  casualty  is  due  unless  there  be  alive  a 
vassal  who  has  either  been  expressly  entered 
or  who,  being  impliedly  entered,  has  paid  a 
casualty.  If  a  vassal  who  has  been  impliedly 
entered  dispone  the  subjects  without  having 
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paid  a  casualty,  then  it  is  too  late,  after  his 
disponees  are  impliedly  entered,  for  him  to 
come  forward  and  tender  a  casualty.  Suther- 
land y.  Tail's  Trs.,  1902,  6  F.  90 ;  40  S.  L.  R. 
135  ;  10  S.  L.  T.  398. 

59.  Casualty  —  Lands  acquired  under 
Compulsory  Powers. — Neither  feu-duties  nor 
casualties  are  payable  to  superiors  by  persons 
acquiring  feus  under  compulsory  powers. 
E^in  Magistrates  v.  Highland  Rly,,  1884, 11  R. 
950;  21  S.  L.  R.  640.  Inverness  Magistrates 
V.  Highland  Rly,,  1893,  20  B.  551 ;  30  S.  L.  R. 
502. 

60.  Casualty— Limitation  of  Liability  of 
Trustees— Conveyancing  Acts,  1874,  1879 ; 
Amendment  Act,  1887,  sec.  1.— The  Amend- 
ment Act  does  not  operate  retro.  Stuart  y. 
Jackson,  1889,  17  R.  85  ;  27  S.  L.  R.  178. 

61.  Casualty  —  Measure  of  Casualty  — 
Sub-Feu- Sum  repaid  by  Sub-Feuar  under 
Feu-Contract  for  Expense  of  Streets  formed 
for  Sub-Feu. — Where  a  vassal  constructed 
streets  on  his  feu  and  thereafter  sub-feued  it  for 
regular  feu-duties,  taking  the  sub-f euars  further 
bound  to  repay  him  a  proportion  of  the  sum 
expended  in  forming  the  streets,  held  that  said 
sums,  although  payable  in  the  year  when  an 
untaxed  composition  became  due  to  the  over- 
superior,  did  not  fall  to  be  taken  into  account 
in  calculating  the  amount  of  the  casualty. 
Aberdeen  Land  Association  v.  Aberdeen  Magis- 
trates, 1904,  6  F.  1067 ;  41  S.  L.  R.  647  ;  11 
S.  L.  T.  640. 

62.  Casualty— Measure  of  Casualty  — 
Sub-Feu  for  Nominal  Feu-Duty  and  Gras- 
sum. — Where  lands,  the  entry  to  which  is  un- 
taxed, have  been  feued  by  the  vassal  for  a 
grassum  and  a  nominal  feu-duty,  held  that  the 
composition  to  which  the  over-superior  is 
entitled  is  the  actual  rent  of  the  lands  and  not 
merely  the  nominal  feu-duty  with  the  addition 
of  5  per  cent,  on  the  grassum.  Campbell  v. 
Hamilton  of  JVestenra,  1832, 10  S.  734  not  fol- 
lowed, as  having  been  disapproved  of  in  Earl 
of  Home  y.  Lord  Bdhaven,  1903,  5  F.  (H.  L.) 
13;  40  S.  L.  R.  607 ;  11  S.  L.  T.  44.  Aber- 
dsen  Land  Association  v.  Aberdeen  Magistrates, 
1904,  6  F.  1067  ;  41  S.  L.  R.  647  ;  11  S.  L.  T. 
640. 

63.  Casualty  —  Non-  Entry  — -  Implied 
Entry  of  Disponees— Precept  of  Clare  Con- 
stat subsequently  Becoided.—Ferrier's  Trs. 
V.  BayUy,  1877,  4  R.  738 ;  14  S.  L.  R.  480. 
Rossmar^s  Trs.  v.  Brownlie  and  Others,  1877, 
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6  R  201  ;  16  S.  L.  B.  129  followed  SeivrighJt 
▼.  StraUon  EtUxU  Coy.^  Ltd.,  1678,  6  R  923 ; 
15  S.  L.  R.  622. 

64.  Oasnalty— Non-Entry— CknrpocatioiL 

— So  long  aa  a  corporation,  entered  with  a 
snperior  at  Taasal,  continues  in  exiatence,  no 
easoalty  is  exigible  from  singular  successors  to 
whom  the  feu  has  been  disponed.  Herio^s  Tn, 
V.  Drumsheugh  Baths  Coy,,  1890, 17  R.  937  ;  27 
S.  L.  B.  761. 

65.  Oaanalty— Non-Entry— Declarator  of 
—Conveyancing  Act,  1874^  sec.  4  (4).— An 
action  by  a  superior  for  declarator  that^  at 
such  a  date  certain  lands  were  in  non-entry 
and  for  decree  for  non-entry  duties  for  such 
period  is  incompetent.  Lord  Advocate  v. 
Moray,  1890,  17  R.  945  ;  27  S.  L.  R.  766. 

66.  Casualty  —  Non-Entry  —  Superior's 
Title. — The  onus  lies  upon  a  vassal,  who  denies 
the  title  of  a  superior  to  sue  for  a  casualty,  to 
prove  that  the  superiority  belongs  to  some  one 
other  than  the  representatives  of  the  superior 
with  whom  the  last  entry  had  been  made. 
MacdotigaU  v.  Earl  of  Breadalbane,  1881,  8  R. 
(H.  L.)  92 ;  18  S.  L.  R.  748. 

67.  Oasnalty— Non-Entry— Practice  of 
Barons  of  Ezchequer  to  Bemit  Duties.- 

Hdd  that  it  is  not  a  relevant  objection  to  a 
claim  by  the  Crown  for  arrears  of  non-entry 
duties,  that  the  Barons  of  Exchequer,  who  prior 
to  the  Crown  Charters  Act,  1847  (10  &  11  Vict, 
c.  51),  granted  Crown  charters,  were  in  the 
practice  of  remitting  the  duties  in  similar  cases. 
Ewrl  of  Aberdeen  v.  Lord  Advocate,  1874,  18 
a  L.  R.  726. 

66.  Casualty  —  Recording  Writ  of  Re- 
newal in  Chartolaxy- Conveyancing  (Scot- 
land) Act»  1874,  sec.  4.  —  Held  that  the 
superior's  agent  is  not  entitled,  when  a  casualty 
falls  due,  to  record  in  his  chartulary  at  the 
vassal's  expense  the  disposition  constituting  the 
vassal's  title.  Magistrates  of  Edinburgh  v. 
Whitehead,  dx.,  1876, 3  R.  663 ;  13  S.  L.  R.  439. 

69.  Casualty  —  Redemption  —  Disponee 
Uninfeft— Confirmation— Exclusion  of  Sub- 
infeudation-Price of  Redemption— Con- 
veyancing Act,  1874^  sec.  15.— The  disponee, 
himself  uninfeft  of  an  infeft  vassal  in  a  feu 
excluding  subinfeudation,  and  not  stipulating 
for  a  casualty  on  sale  or  transfer  of  the  pro- 
perty, sought  declarator  that  he  was  entitled 
to  redeem  the  casualties  on  payment  of  a  year's 
rent  of  the  subjects  and  50  per  cent,  additional. 


Held  that,  the  Act  of  1874  operating  as  con- 
firmation of  his  infef tment,  he  was  entitled  to 
sue,  and  to  redeem  at  the  price  stated  by  him. 
Mwris  V.  BriAane,  1877,  4  R.  515 ;  14  S.  L.  R. 
369. 

70.  Casualty- Redemption— ConTeyaiic- 
ing  (Scotland)  Act»  1874^  sees.  4^  15.— The 
superiors  of  a  feu  created  before  the  Act  refused 
to  execute  a  discharge  of  the  casualties  incident 
to  a  part  alienated  after  the  Act,  unless  the 
vassal  paid  the  highest  casualty  applicable  to 
the  entire  feu.  Held  {aff,  judgment  of  First 
Division)  that  the  vassal  was  entitled  to  obtain 
redemption  of  the  casualties,  on  payment  of  a 
year's  rent  eflfeiring  to  his  part  of  the  feu,  plus 
50  per  cent  Magistrates  of  Edinburgh  v.  Edin- 
burgh Roparie  and  Saildoth  Coy.,  1878  (H.  L.), 
4  App.  Ca.  87 ;  6  R.  (H.  L.)  1 ;  16  S.  L.  R. 
127. 

71.  Casualty- Redemption— Convesranc- 
ing  Act,  1874^  sec.  15. — A  parochial  board 
acquired  in  feu  prior  to  1874  lands  upon  which 
they  erected  a  large  asylum.  In  1884  they 
proposed  to  redeem  the  casualties  of  superiority 
in  terms  of  the  Conveyancing  Act,  1874,  sec  15. 
The  entry  was  imtaxed.  Held  that  in  estimat- 
ing the  redemption  price  the  average  annual 
rent  which  the  subjects  might  be  expected  to 
yield  if  let  in  the  open  market  was  the  guide, 
but  that  any  special  value  of  the  subjects  to  a 
particular  person,  together  with  the  permanency 
of  that  value,  is  an  element  to  be  considered. 
Opinion  that  in  estimating  the  redemption  price 
the  Court  will  not  consider  the  possible  exist- 
ence, or  prospective  value,  of  unworked  minerals. 
MLaren  and  Others  v.  Bums,  1886,  13  R.  580 ; 
23  S.  Lu  R.  398. 

72.  Casualty— Redemption— Act  1469,  e. 
36. — Conveyancing  Act,  1874^  sec.  15.— A 

vassal  tendered  the  redemption  price  of  casu- 
alties calculated  on  the  agricultural  value  of 
the  land.  The  land  was  at  the  time  in  pasture, 
but  the  vassal  proposed  immediately  to  build 
upon  it.  Held  that  the  agricultural  value  was 
the  right  basis.  Neilston  School  Board  v.  Oraham, 
1887,  15  R.  44 ;  25  S.  L.  R.  51. 

73.  Casualty— Redemption— Conveyanc- 
ing Act»  1874^  sec.  15. — ^The  lands  of  X  and 
the  lands  of  Y  were  at  one  time  separate  feus 
holden  of  the  same  superior  by  the  same  vassal, 
but  in  1730  the  vassal  petitioned  the  superior 
to  declare  Y  a  pertinent  of  X  and  to  grant  a 
charter  of  the  two  pieces  of  ground  in  favour 
of  his  son.  This  the  superior  did ;  and  the  new 
charter,  after  describing  X  and  Y  separately 
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declared  that  Y  was  now  a  pertinent  of  X. 
The  reddendo  claiiBe  mentioned  as  feu-duty  the 
0um  of  the  original  two  duties ;  and  the  pre- 
<iept  of  sasine  was  of  "  X  and  Y  now  annexed 
thereto."  EM  that  the  feu  was  a  unit,  and 
that  the  vassal  was  not  entitled  to  take  Y  as  a 
separate  feu  in  order  to  redeem  his  entry  in 
terms  of  sec.  15  of  the  Conveyancing  Act,  1874. 
LedU^B  Trs,  v.  Aherdem  Magtstratss,  1898,  36 
S.  L.  E.  855 ;  6  S.  L.  T.  107. 

74.  Casiialty— Bedemption^Coiiveyaiic- 
i2lg  Act,  1874^  sec.  15. — See  Aberdeen  Land 
Association  v.  Magistrates  of  Aberdeen,  1899 
(0.  H.),  7  S.  L.  T.  204. 

75.  Casualty— Bed6mption-~8ale  of  part 
of  Feu  without  Notice  of  Change  of  Owner- 
flhip— Conveyancing  Act^  1874  (37  &  38 
Vict.  c.  94),  sec.  4  (2),  (3),  and  (4).— fl«W  by 
Ld.  Low  and  acquiesced  in,  that  a  vassal  who 
had  sold  part  of  his  feu  in  which  his  disponee 
was  infef t  was  not  bound  in  an  action  for  re- 
demption of  casualties  to  include  the  portion 
flo  sold  although  prior  to  the  date  of  raising 
the  action  notice  of  change  of  ownership 
had  not  been  given  to  the  superior.  Aber- 
deefi  Land  Association  v.  Aberdeen  Magistrates, 
1904,  6  F.  1067  ;  41  S.  L.  R.  647 ;  11  S.  L.  T. 
€40. 

76.  Casnalty—Bedemption— Split— Inde- 
feasible Mid-Superiority— General  Excep- 
tion of  Feu  Bights  and  Infeftments  in 
Wazrandice  Clause.— Prior  to  1861  A.,  the 
owner  of  the  dominium  utile  of  certain  lands 
held  under  the  same  charter,  feued  part  of 
them  and  conveyed  the  mid-superiority  to  B. 
with  a  7M  vet  de  m£  holding.  B.  took  infeft- 
ment  but  did  not  enter  with  the  superior. 
Subsequently  A.  conveyed  the  whole  lands  to 
C,  excepting  from  the  warrandice  clause  "  the 
feu  rights  and  infeftment  of  certain  portions  of 
the  said  lands  granted  by  me  and  my  authors 
to  our  vassals  therein,"  and  0.  was  duly  entered 
hy  the  superior  before  1874  Eeid  (1)  that  C. 
thereby  acquired  an  indefeasible  right  to  the 
mid-superiority  previously  sold  to  B.  in  respect 
that  it  did  not  bear  to  be  excepted  from  the 
warrandice  clause ;  (2)  that  B.  was  excluded 
by  this  mid-impediment  from  entering  with 
the  superior ;  and  (3)  that  0.  was  in  consequence 
liable  to  the  superior  for  the  casualties  effeiring 
to  said  mid-superiority  and  was  boimd  to  in- 
clude them  in  a  redemption  which  he  had  raised 
of  the  casualties  of  the  lands  in  which  he  was 
vassal.  Aberdeen  Land  AssociaJdion  v.  Aberdeen 
Magistrals,  1904,  6  F.  1067  ;  41  S.  L.  R.  647 ; 
11  S.  L.  T.  640. 


77.  Casualty— Bedemption— Measure— 
Lands  feued  for  Progressive  or  Postponed 
Feu-Duty. — Where  a  vassal  under  a  charter 
in  which  the  entry  was  untaxed  feued  out 
portions  of  the  lands  for  a  progressive  feu-duty, 
hetd,  in  a  process  of  redemption  of  casualtieB 
raised  by  him  against  his  superior,  (1)  that 
the  measure  of  the  casualty  payable  by 
him  to  his  superior  was  the  feu-duty  actually 
payable  for  the  year  in  which  he  brought 
said  action  for  redemption  of  his  casual- 
ties, although  not  the  ultimate  full  feu- 
duty  ;  but  (2)  {diss,  Ld.  Moncrei£f )  that  where 
payment  of  the  progressive  feu-duty  was 
postponed  so  that  no  feu-duty  was  exigible 
during  that  year  the  measure  of  the  casualty 
was  the  ultimate  full  feu-duty.  A  berdeen  Land 
Association  v.  Aberdeen  MagistnUes,  1904,  6  F 
1067 ;  41  S.  L.  R.  647;  11  S.  L.  T.  640. 

IS,  Casualty  — Redemption— Measure— 
Lands  Feued  for  Progressive  or  Postponed 
Feu-Duty. — In  an  action  by  a  vassal  for  re- 
demption of  the  casualties  affecting  his  lands 
described  in  the  summons  he  tendered  payment 
of  a  certain  sum  which  he  maintained  to  be 
the  amount  of  the  highest  casualty  exigible 
from  the  lands,  with  the  statutory  addition  of 
60  per  cent,  "  or  in  the  event  of  the  defenders 
establishing  any  valid  objection  to  the  said 
amount,  then  of  such  other  sums  as  shall  be 
found  in  the  course  of  the  process  to  follow 
hereon  to  be  the  true  amount  of  said  highest 
casualty,"  with  60  per  cent,  added.  In  the 
course  of  the  process  it  appeared  that  the 
pursuer,  although  intending  to  redeem  the 
casualties  of  the  whole  lands  of  which  he  was 
the  defenders'  vassal  under  the  same  charter, 
had  by  inadvertence  omitted  part  of  said  lands 
from  the  description  in  the  summons.  Held 
{diss.  lid.  Moncreiff)  that  the  vassal  was  en- 
titled under  said  action  to  redeem  the  casual- 
ties of  the  whole  lands  so  belonging  to  him, 
although  as  the  result  of  his  omission  the  re- 
demption money  originally  tendered  fell  far 
short  of  that  fixed  by  the  Court.  Aberdeen 
Land  Association  v.  Aberdeen  Magistrates, 
1904,  6  F.  1067  ;  41  S.  L.  R.  647  ;  11  S.  L.  T. 
640. 

79.  Casualty  —  Statutory  Trustees  — 
Clyde  Navigation  Trustees— Clyde  Navi- 
gation Consolidation  Act,  1888  (21  &  22 
Vict.  c.  149).— -ffeW  that  the  Clyde  Navi- 
gation  Trustees  were  the  successors  in  office  of 
the  Clyde  Trustees,  and  there  being  no  change 
of  investiture,  a  casualty  was  not  due  to  the 
superior  of  lands  disponed  in  1839  to  the 
Clyde  Trustees.    Scottish  AnUcable  Life  Assur^ 
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cmce  V.  Clyde  Navigation  Trs.,  1897  (0.  H.),  34 
S.  L.  R.  676 ;  4  S.  L.  T.  312. 

80.  Casualty— When  Payable— Oorpora- 
tion— Conveyancing  Act»  1874,  sec  5.— The 

twenty-five  years*  interval  between  the  payment 
of  the  statutory  compositions  payable  as  casual- 
ties by  corporations  runs  from  the  date  of  the 
first  payment  irrespective  of  when  the  casualty 
so  paid  became  due.  Governors  ofHerio^s  Trust 
V.  Caledonian  Insurance  Coy,,  1904,  6  F.  442 ; 
41  S.  L.  R.  313 ;  11  S.  L.  T.  688. 

81.  Casualty  —  When  Prestable  —  Life- 
rent.— ^A  liferent  being  a  mere  burden  on  the 
fee  of  an  estate  does  not  postpone  the  period  at 
which  a  casualty  may  be  demanded  from  the 
fiar.  StuaH  v.  Jackson,  1889,  17  R.  85 ;  27 
S.  L.  R.  178. 

82.  CrownCharter— Prescription— Crown 
Donatory. — In  1807  a  lord  of  erection  con- 
veyed lands  to  A.  B.,  who  in  1818  obtained  a 
Grown  Charter  of  confirmation  which  bore  that 
the  lands  were  to  be  held  of  the  Crown  as 
superior.  The  reddendo  in  the  original  Crown 
Charter  continued  to  be  paid  to  the  successors 
of  the  lord  of  erection,  but  no  vassal  entered 
with  him.  Held  in  1890  that  the  successors  of 
A.  B.  had  prescribed  a  right  to  hold  of  the 
Crown  direct,  the  payments  made  to  the  lord 
of  erection  being  made  to  him  as  donatory  of 
the  Crown.  Duke  of  Buccleuch  v.  Boyd,  1890, 
18  R.  1 ;  28  S.  L.  R.  19.  Duke  of  Roxburgh  v. 
ScoU,  1871  (0.  H.),  18  R.  8. 

83.  Feu-Charter— Construction-Charter 
by  Progress  —  Disconformity  between  — 
Taxing  Clause— Prescription.— In  a  charter 
of  resignation  granted  in  1843  the  entry  of 
singular  successors  was  taxed  at  double  the 
feu-duty.  In  the  original  charter  the  entry  of 
singular  successors  was  untaxed.  The  vassal 
infeft  and  entered  in  1843  having  died,  his 
trustees,  who  were  singular  successors,  were 
called  upon  in  1890  to  pay  a  year's  rent  as 
composition.  They  pleaded  possession  for  the 
prescriptive  period  upon  the  charter  of  1843. 
Held  that  there  being  disconformity  between 
the  original  charter  and  the  charter  by  pro- 
gress, the  former  must  rule,  and  that  pre- 
scription did  not  apply,  there  having  been 
no  possession  inconsistent  with  the  superior's 
claim.  Rankine  v.  Rollo's  Trs.,  1890  (O.  H.), 
28  S.  L.  K  594. 

84.  Feu-Charter  —  Construction — Noto- 
damus — Composition— Taxing  Clause. — 
Under   an  old  charter  to  disponees,  "their 


heirs  and  assignees,"  the  entry  of  "  heir<  and 
assignees"  was  taxed  at  double  the  feu-duty. 
In  1858  was  obtained  a  charter  of  confirmation 
and  novodamus  in  favour  of  the  vassal,  ''his 
heirs  and  assignees  whomsoever,  excluding 
assignees  before  infeftment,"  and  the  entry  of 
'*  heirs  and  assi<(nee8"  was  similarly  taxed. 
Held  that  the  taxing  clause  in  the  novodamus 
did  not  extend  that  in  the  original  charter, 
and  therefore  that  the  entry  of  singular  suc- 
cessors was  not  taxed.  Magistrates  of  Inver* 
keiihing  v.  Boss,  1874,  2  R.  48  ;  12  S.  L.  R.  21. 

85.  Feu-Charter  —  Construction  —  Min* 
erals — ^Possession. — Terms  of  feu-charter  held 
to  give  the  feuars  full  right  of  property  in  the 
lands,  including  the  minerals  therein.  Baird 
<fc  Coy.  V.  Feuars  of  Kilsyth,  1878,  6  R.  116  ; 
16  S.  L.  R.  53. 

86.  Feu-Charter— Contravention- Prohi- 
bition of  Noxious  Businesses— Cattle  Auc- 
tion Mart— Nuisance.— ifeZ(2  that  in  a  locality 
which  was  a  centre  of  the  cattle  trade,  the 
erection  of  a  hall  for  cattle-shows  and  sales 
was  not  a  contravention  of  a  clause  in  the  feu- 
charter  prohibiting  noxious  or  noisy  manufac- 
tures. Anderson  v.  Aberdeen  Agricultural  HaU 
Coy.,  1879,  6  R.  901 ;  16  S.  L.  R  517. 

87.  Feu-Charter— Cbligations  by  Vassal 
—Obligation  to  Pay  Cost  of  Formation  of 
Bead— Transmission— Singular  Successor. 

— Held  that  an  obligation  by  a  vassal  in  a  feu- 
charter  to  pay  the  superior  a  proportion  of  the 
cost  of  formation  of  a  road  did  not  transmit 
against  a  singular  successor.  Magistraies  of 
Edinburgh  v.  Begg,  1883, 11  R.  352  ;  21  S.  L.  R. 
243. 

88.  Feu-Charter— Obligations  by  Vassal 
-Railway  Station  —  Obligation  to  Stop 
Trains— Construction.— A  proprietor  of  land 
feued  a  portion  of  it  to  a  railway  company^ 
who  were  taken  bound  to  erect  a  station  there- 
on, "  at  which  all  passenger  trains  shall  regu- 
larly  stop."  Held  (1)  that  the  railway  company 
were  bound  to  stop  all  passenger  trains  at  the 
station,  including  new  trains  subsidised  by  the 
Government ;  and  (2)  that  special  excursion 
trains  not  advertised  in  the  time-tables  were 
not  '* passenger  trains"  within  the  meaning  of 
the  feu-charter.  Burnett  v.  Great  North  of  Scot- 
land  Rly,  Coy.,  1885,  10  A.  C.  147 ;  12  R. 
(H.  L.)  25  ;  22  S.  L.  R.  456. 

89.  Feu-Charter— Prohibition  of  Public- 
House— Irritancy— Interest  of  Superior  to 
Enforce  Prohibition — Change  of  Circum- 
stances—Grant by  Superior  of  New  Feu 
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intlumt  Prohibition— Erection  of  Pnblic- 
Honse  thereon. — ^A  superior  granted  a  feu- 
charter  in  which,  following  his  usual  custom, 
he  prohibited  the  vassal  from  using  the  build- 
ings to  be  erected  on  the  ground  for  the  sale 
of  intoxicating  liquor.  Shortly  thereafter  the 
superior  granted  a  second  feu  in  the  immediate 
neighbourhood  without  restriction,  in  order 
that  a  public-house  might  be  erected  upon  it, 
and  a  public-house  was  erected.  Held  that  the 
superior  was  not  debarred  from  enforcing  the 
prohibition  against  a  public-house  in  the  charter 
of  the  first  vassal.  Marquis  of  Linlithgow  v. 
Patenon,  1903  (O.  H.),  11  S.  L.  T.  486.  Earl  of 
Zetland  v.  Hislop,  1882  (H.  L.),  9  R  40;  19 
a  L.  R.  680. 

90.  Feu- Charter  — Beddendo  Olanse  — 
Original  Charter  Lost— Earliest  reddendo 
in  Draft  Signature  of  Confirmation— "Three 
Chalders  Bear"— Bear  or  Barley— Usage 

of  Payment.  —  Held  (following  Marquis  of 
Tweeddale  v.  Aytoun,  1841,  4  D.  213),  after 
proof  of  usage  of  payment  of  a  victual  feu- 
duty  at  the  rate  of  barley  fiars,  that  the  word 
*'  b^r  "  occurring  in  the  earliest  extant  reddendo 
clause  of  a  feu  (which  was  in  a  draft  signature 
of  exchequer  of  about  1650,  the  original  charter 
not  being  procurable)  applied  to  barley  as  well 
as  bear.  Feryuson*s  Trs.  v.  Magistrates  of  King- 
horn,  1876,  3  R.  401. 

9L  Fen-Charter- Beservation— Charter 
ofNoyodamns—Beserration  of  Coal— Bight 
of  Vassal  to  Work— Failure  of  Vassal  to 
connect  himself  with  Titles  before  Charter 
of  Novodamns.  —  By  charter  of  novodamus 
granted  in  1708,  the  superior  reserved  the 
coal  in  certain  lands,  and  in*  all  the  titles 
following  upon  that  charter  the  coal  was  in 
like  manner  reserved.  The  coal  was  not 
worked  till  1875,  when  the  vassal  attempted 
to  do  so,  and  the  superior  brought  a  note  of 
suspension  and  interdict  against  him.  Held 
that  the  vassal  could  not  plead  in  defence  titles 
prior  to  1708,  as  he  was  not  able  to  connect 
himself  with  these  titles.  Jamieson  {Belhaven's 
Trustee)  v.  Harvie,  1876  (H.  L.),  14  S.  L.  R 
198. 

92.  Feu-Charter- Beservations— Beser- 
Tation  of  Deer— Bight  to  Hunt. — A  feu- 
charter  reserved  to  the  superior  *^  all  the  deer 
that  may  be  found  at  any  time  hereafter  within 
the  bounds  of  "  the  lands  f eued.  Held  that  the 
reservation  did  not  give  a  right  to  the  superior 
to  hunt  and  stalk  deer  on  the  lands.  Hemming 
V.  Dvke  of  AthoUj  1883, 11  R.  93  ;  21  S.  L.  R. 
87. 


93.  Dominium  directum— Alienation  of 
Superiority  —  Sasines  —  Precept  —  Uneze- 
cnted. — An  unexecuted  precept  of  sasine  may 
be  executed  although  the  granter  has  died  or 
has  disponed  the  superiority  of  the  lands,  under 
reservation  of  the  feu  rights.  Pringle  v.  PringUy 
1890,  17  R.  1229 ;  27  S.  L.  R.  964. 

94.  Dominium  directum— Forfeiture  of 
Superiorities— Transference  of  Lands  Act» 
1847. — Forfeiture  of  superiorities  under  £5  in 
terms  of  sec.  8  of  the  Act  of  1847  should  be 
directed  against  those  who  have  the  personal 
right  to  the  superiority.  Rossmor^s  Tri,  v. 
Br(Amdie,  1877,  5  R.  201*;  15  S.  L.  R.  129. 

95.  Dominium  directum  —  Tinsel  of 
Superiority  —  Act  1474,  c.  67.  — Tinsel  of 
superiority  endures  only  for  the  life  of  the 
vassal  obtaining  it.  Bossmor^s  Trs,  v.  Brown- 
He,  1877,  5  R.  201 ;  15  S.  L.  R.  129. 

96.  Dominium  directum— Bights  of  Supe- 
rior against  Sub-vassal— Sub-vassal— Ob- 
ligation to  relieve  Vassal  — Burden  on 
Tjfvn^'y. — Held  that  a  superior  was  entitled 
to  call  on  a  sub-vassal  to  pay  sums  primarily 
due  by  the  vassal,  but  from  paying  which  the 
sub- vassal  had  undertaken  to  relieve  him, — this 
obligation  being  a  real  burden  on  the  sub- 
vassaPs  lands.  Marquis  of  TweeddaUs  Trs.  v. 
Earl  of  Haddington,  1880, 7  R.  620 ;  17  S.  L.  R. 
392. 

97.  Dominium  directum— Bight  of  Supe- 
riority—Title to  Bemove.— fltfW  that  a 
mere  right  of  superiority  was  a  sufficient 
foundation  for  obtaining  decree  of  declarator 
and  removing  against  parties  possessing  with- 
out a  title.  EdmonsUme  v.  Jeffiray,  1886, 13  R. 
1038 ;  23  S.  L.  R.  646. 

98.  Dominium  directum— Title  of  Supe- 
rior to  ohiect— Feu  of  Distillery— Pollution 
of  Biver. — ^A  superior  granted  a  feu  of  a  dis- 
tillery, with  right  to  take  water  by  pipes  from 
the  K  bum,  subject  to  a  declaration  that  the 
vassal  should  not  erect  or  carry  on  upon  th 
ground  disponed  "  any  manufactures  or  opera- 
tions which  may  legsdly  be  deemed  a  nuisance 
.  .  .  but  this  declaration  shall  not  apply  to  the 
distillery."  The  vassal  having  polluted  the  R. 
bum  with  refuse  from  the  distillery,  and  having 
failed  to  prove  that  it  was  impossible  to  carry 
on  the  distillery  without  polluting  the  bum, — 
held  that  the  superior  was  not  barred  from  ob- 
jecting to  the  4ui8ance,  and  interdicting  the 
vassal  from  continuing  to  pollute ;  the  clause 
above  quoted  being  referred  to  the  existence  of 
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the  distiller/i  not  to  the  yaasal's  method  of 
working  it.  Lady  Seafidd  v.  Kemp,  1899, 1  F. 
402 ;  36  8.  L.  R.  363  ;  6  S.  L.  T.  289. 

99.  Feu-Ckmtract  •— Olauie  of  Belief— 
Assignability. — See  Lotto  y.  Aberdeen  Magie- 
tmtee,  1903,  5  F.  740 ;  40  S.  L.  R.  488 ;  10 
S.  L.  T.  277. 

100.  Fen-Oontract— Oonditioiis  of  Feu- 
Interest  to  Enforce. — Gircumttaneee  in  which 
hdd  that  a  superior  had  a  sufficient  interest  to 
entitle  him  to  enforce  a  prohibition  against  the 
sale  of  spirituous  liquorj  but  that  the  right  to 
enforce  it  might  have  been  lost  by  acquiescence 
in  contraventions.  Ohterved  (per  Ld.  WatsonX 
*'  The  onus  is  upon  the  vassal  who  is  pleading 
a  release  from  his  contract  to  allege  and  prove 
that  owing  to  some  change  of  circumstances, 
any  Intimate  interest  which  the  superior  may 
originally  havd  had  in  maintaining  the  restric- 
tion has  ceased  to  eidsf  Earl  of  Zetland  v. 
Hislop,  1882,  7  A.  C.  427  ;  9  R.  (H.  L.)  40 ; 
19  S.  L.  R.  680.  Marquis  of  Linlithgow  v. 
Patenon^  1903  (O.  H.),  11  8.  L.  T.  486. 

101.  Feu-Ckmtract— Oonditions  of  Feu— 
Title  to  Enforce— Oo-fenar—Senritade.— 

Feu-contracts  in  identical  terms  between  a 
superior  and  a  number  of  feuars  bound  them 
to  erect  houses,  and  prohibited  the  carrying  on 
of  certain  classes  of  business  on  the  ground 
feued,  including  such  as  might  be  nauseous  or 
hurtful  to  the  neighbouring  feuars  "  in  whose 
favour  it  is  declared  this  provision  shall  operate 
as  a  servitude  upon  the  lands.''  Held  that  co- 
feuars  had  no  title  to  enforce  the  provisions  of 
the  contract  except  in  so  far  as  they  had  a 
servitude  right  to  stop  a  nauseous  or  harmful 
business.  N,  B,  Rly.  Coy,  v.  Moore,  1891,  18 
R.  1021 ;  28  S.  L.  R  782. 

102.  Fea-<k>ntract— Oonditions  of  Feu- 
Interest  to  Enforce. — ^A  superior  can  enforce 
a  condition  of  a  feu-contract  only  if  he  show 
interest.  But  senMe  the  burden  on  him  is 
light.  Mentiet  v.  Caledonian  Canai  Commrs., 
1900,  2  F.  963 ;  37  S.  L.  R.  742 ;  8  S.  L.  T. 
87.  Gf.  Cheyne  v.  Taylor,  1899  (O.  H.),  7 
S.  L.  T.  276. 

108.  Feu -Oontract  — Oonditions  of  Fen 
—  Enforceability  —  Obligation  to  Olve 
Patches  of  Arable  Land. — A  superior 
entered  into  a  contract  with  feuars  and  in- 
tending feuars  whereby  he  bound  himself, 
in  addition  to  their  lots  of  land  and  patches 
of  moor-ground,  to  *'give  each  feuar  or  tenant 
patches  of  arable  or  improved   land   at  an 


adequate  rent,  with  access  thereto."  Obligation 
held  not  enforceable  by  feuars.  Lord  Clinton  v. 
Brown,  1874, 1  R.  1137 ;  11  8.  L.  B.  665. 

104.  Feu-Oontract— Oonditions  of  Fen — 
Enforceability— Obligation  to  make  Boad 
—Jos  qnasitmn  tertio— Title  to  Sne.— In 
1871  A.  feued  a  piece  of  ground  to  B.,  with, 
an  obligation  on  B.  to  make  a  road  upon  the 
ground,  and  power  of  exaction  to  A.,  '^or  his 
successor  in  the  lands  and  estates,  including 
any  parties  who  have  feued,  or  may  feu  or 
purchase  the  ground  on  the  opposite  side  of 
the  street."  In  1890  A.  reacquired  these  lands 
and  conveyed  them,  alon^  with  the  remainder 
of  his  estates,  to  0.,  with  the  exception  of  a 
small  portion  which  had  been  conveyed  to  D. 
in  1877.  In  D.'s  conveyance  there  was  no 
special  assignation  of  A's  rights  under  the  con- 
tract of  1871,  nor  was  his  feu  upon  the  opposite 
side  of  the  proposed  road.  Held  that  D.  had 
no  title  to  enforce  against  C.  the  obligation  to 
make  the  road,  Steveneon  v.  Steel  Coy.  ofSeot' 
land,  Ltd,,  1896,  23  R.  1079 ;  33  S.  L.  R.  795  ; 
4  S.  Lu  T.  101. 

105.  Fea-Oontract~Oonditions  of  Fen— 
Enforceability-— Obligation  to  Bebnild— 
Disposition  of  Fen  after  Obligation  has 
become  Enforceable. — ^A  proprietor  by  feu- 
contract  disponed  certain  subjects  to  a  com- 
pany *'  and  its  successors  and  assignees  whom- 
soever," under  the  condition  (inter  alia)  *'  that 
the  company  and  its  foresaids  "  should  be  bound 
to  erect  buildings  suitable  for  a  hydropathic 
establishment  of  not  less  value  than  £16,000, 
and  to  uphold  buildings  of  that  value  in  all 
time  coming,  and  to  keep  the  same  insured 
against  fire  to  l;he  extent  of  not  less  than  that 
sum,  and  in  case  the  said  buildings  should  be 
destroyed  by  fire,  to  rebuild  the  same  so  as  to 
maintain  the  total  value  of  £1 5,000.  Buildin;^ 
were  erected  of  the  stipulated  value,  and  in- 
sured. The  company  sold  the  subjects  to  the 
first-named  appellants.  On  the  7tli  November 
1893,  the  buildings  were  destroyed  by  fire,  and 
on  the  27th  of  the  same  month  the  superior, 
the  respondent,  raised  an  action  against  the 
first  appellants  for  performance  of  the  obliga- 
tion to  rebuild.  Before  defences  were  lodfi^ed 
the  first  appellants,  by  a  duly  recorded  dis* 
position,  conveyed  the  subjects  to  the  second 
appellants,  who  subsequently  conveyed  them 
to  one  John  WUson.  All  these  were  thereafter 
made  parties  to  the  action.  The  first  appellants 
then  pleaded  that,  as  they  were  no  longer  vassals 
in  the  feu,  they  were  not  liable  in  the  perform- 
ance of  the  obligation.  The  First  Division  of 
the  Court  of  Session  decided  that  the  obliga- 
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tion,  having  become  prestable  daring  the  first 
appellants'  tenure,  continued  to  be  binding 
upon  them;  and  (2)  that  all  the  defenders  were 
jointly  and  severally  liable  to  rebuild,  in  respect 
that  tlie  obligation  was  a  condition  of  the  grant 
remaining  unfulfilled  during  the  respective 
period  of  their  tenure  of  the  subjects  (22  R. 
954).  Upon  appeal  to  the  House  of  Lords,  the 
appellants,  after  argument,  consented  that  the 
appeal  should  be  dumissecL  Calkmder  and 
Troisaehs  Hydropathic  Ckyy,  v.  ManhaU,  1896 
(H.  L.X  A  C.  223;  23  R.  55 ;  34  S.  L.  R.  5. 

106.  Fea-Oontract—Ckmditioiis  of  Feu 
— OUigation  to  Build  within  Spedfled 
Time — Irritancy— Execiition  of  Fen-Con- 
tnust  after  Lapse  of  Time— Impossible 
ConditioiL — A  vassal  was  taken  bound  by 
Artides  of  Roup  and  Feu  to  erect  buildings  on 
the  subjects  f eued  ''  within  two  years  after  the 
17th  December  1873,"  and  the  obligation  was 
fenced  within  an  irritancy.  The  feu-contract 
was  not  executed  till  1876.  In  1877  the  vassal 
sold  the  subjects^  and  in  1879  the  superior 
raised  a  declarator  of  irritancy  against  the 
disponees  on  the  ground  that  the  above  obliga- 
tion had  not  been  implemented.  The  defenders 
pleaded  that  the  condition  was  impossible.  On 
the  suggestion  of  the  Ck)urt  the  summons  was 
amended  and  decree  was  craved  in  respect  that 
there  had  been  a  failure  **  to  erect  within  two 
years  after  the  17th  day  of  December  1873,  or 
at  all  events  within  two  years  from  the  date  of 
the  feu-contract."  Decree  granted,  MagiitraUs 
of  Glasgow  v.  Hay,  <faj.,  1883,  10  R.  635 ;  20 
S.  L.  R.  419. 

107.  Feu-Contract — Oonditioiui  of  Fen- 
Obligation  to  Bnild  —  Transmission  of 
Obligation.  —  A  feu-contract  contained  an 
obligation  to  build  and  maintain  buildings  of 
a  certain  nature  upon  the  feu  within  two  years. 
The  vassal  died  after  the  expiry  of  the  two 
years  without  having  implemented  the  obliga- 
tion. His  representative  did  not  take  up  tiie 
feu.  ffdd  that  the  representative  was  not 
bound  to  implement  the  obligatioui  and  an 
action  for  implement,  and  failing  implement 
for  damages,  ditmiased.  Her  liability  to  pay 
damages  in  respect  of  her  constituent's  breach 
was  not  dealt  with.  Macrae  v.  Mackeneu^e 
Tr$.,  1891, 19  R.  138  ;  29  S.  L.  R  127. 

106L  Fen-Oontract— Oonditions  of  Feu- 
Obligation  to  Build. A  feu-contract  con- 
tained a  clause  obliging  the  feuar  to  erect  upon 
the  ground,  within  one  year  of  its  date  (1873X 
"substantial  self-contained  lodgings  or  villas 
according  to  plans,**  which  were  produced  and 


docqueted,  of  a  certain  yearly  value.  The 
ground  was  sub-feued,  and  buildings  were 
erected  on  various  parts  of  it  of  more  than  the 
stipulated  yearly  value.  The  proprietor  of  an 
unbuilt-on  portion  of  the  original  feu  proposed 
to  build  tenements.  Hdd  that  the  obligation 
imposed  by  the  feu-contract  applied  to  the 
original  feu,  and  had  been  implemented,  and 
that  no  restriction  had  been  validly  placed  on 
the  individual  segments  into  which  the  feu 
might  be  ultimately  divided.  Fleming  v.  Ure, 
1896,  4  S.  L.  T.  26. 

109.  Fen-Contract— Oonditions  of  Feu- 
Obligations  to  Bnild  —  Value  —  Market 
Value — Cost. — Opinion  by  Ld.  Kyllachy,  that 
an  obligation  in  a  feu-contract  to  erect  build- 
ings of  the  value  of  £16,000  was  not  satis- 
fied by  expending  that  sum  in  the  erection 
of  buildings,  but  that  "value"  meant  ** market 
value."  Marthall  v.  Callander  and  Troeaaehe 
Hydropathic  Cay,,  1897,  24  R.  712  ;  34  S.  L.  R. 
630 ;  4  S.  L.  T.  349. 

110.  Fen-Oontract— Oonditions  of  Fen- 
Obligation  to  Bnild— Idability  of  Vassal 
and  of  Bepresentatiyes  of  Deceasing 
VassaL — Where  a  feu-contract  contains  an 
obligation  on  the  vassal  to  build,  and  there 
are  transmissions  of  the  feu,  each  vassal  be- 
comes in  turn  personally  bound  to  build.  If 
there  is  a  failure  to  build,  the  superior  is 
entitled  to  sue  for  damages  any  vassal  or  the 
representatives  of  any  vassal  who  has  died, 
although  such  representatives  have  never  taken 
up  the  feu.  Bankine  v.  Logic  Den  Land  Coy, 
and  Other$y  1902,  4  F.  1074 ;  40  S.  L.  R.  4 ; 
10  S.  L.  T.  278. 

111.  Fen-Oontract  —  Oonditions  of  Fen 

—  Obligation  to  Oonstmct  Street  — Ish 
and  Entry. — A  piece  of  ground  feued  to  a 
vassal  was  described  as  bounded  on  three 
sides  by  streets  named,  and  the  feuars  were 
given  free  ish  and  entry  by  all  roads  made 
or  to  be  made  for  their  use.  A  signed 
plan  on  the  back  of  the  feu-contract  show- 
ing the  three  streets  was  not  referred  to 
in  the  deed.  The  vassal  was  taken  bound  to 
bear  his  proportion  of  the  cost  of  making  the 
streets,  only  one  of  which  was  made  at  the 
date  of  the  feu-contract.  Held  that  the  vassal 
had  a  right  of  ish  and  entry  by  the  site  of  the 
unmade  streets.  Crawford  v.  Fidd^  1874,  2 
K20;  12S.  L.R.  7. 

112.  Fen-Oontract  —  Oonditions  of  Fen 

—  Obligation  to  Make  Boad  — Implied 
Obligation. — A  feuar  under  his  feu-contract 
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became  bound  in  the  event  of  a  street  being 
formed  tbrougb  adjoining  property  in  con- 
nection with  a  proposed  road  bounding  bis 
feu,  to  form  and  maintain  the  said  road 
ex  adverso  of  bis  feu.  Both  the  feuar  and 
superior  thereafter  acquired  portions  of  the 
adjoining  property,  and  but  for  the  inter- 
vening strip  acquired  by  the  feuar,  the  superior 
could  have  formed  a  street  in  connection  with 
the  proposed  road.  Held  that  the  feuar  was 
under  no  obligation  to  make  or  allow  to  be 
made  a  road  over  the  portion  belonging  to  him. 
Faterson  v.  M'EwarCe  Tre.,  1881,  8  R.  646 ;  18 
S.  L.  R  475. 

113.  Feu-Contract— OonditionB  of  Feu 
—  Obligation  to  Fay  Half  Expense  of 
Mutnal  Qable  —  Term  of  Payment.  -—  A 

feuar  was  taken  bound  in  his  feu-contract 
to  pay  one-half  the  expense  of  a  mutual  gable 
which  had  been  erected  by  an  adjoining  feuar. 
No  term  of  payment  was  fixed.  Held  that  the  ob- 
ligation was  immediately  prestable.  Sinclair 
v.  BT<yum  Bros,,  1882, 10  R.  46  ;  20  S.  L.  R.  12. 

114.  Feu-Oontract— Gonditions  of  Feu 
— Obligation  on  Feuar  to  Bepay  Oost  of 
Formation  of  Streets — Streets  formed  at 
Expense  of  Oo-fenars— Olaim  by  Superior 
—Glauses  of  Repayment  and  Indemnity. 
— A.  f  eued  certain  steadings  of  ground  under 
an  obligation  to  pay  to  the  superior  one-half 
of  the  expense  of  forming  and  consti*ucting 
such  common  sewers  or  drains  as  the  superior 
might  have  already  formed^  or  which  he 
might  thereafter  form,  in  a  street  ex  advereo 
of  his  feu  ;  and  to  repay  to  the  superior 
one-half  of  the  price  of  the  formation  of  said 
streets  so  far  as  already  formed.  The  sewer 
had  been  constructed  and  the  street  formed 
many  years  before  by  an  adjoining  proprietor 
at  his  own  expense,  under  an  agreement  with 
the  superior  and  in  consideration  of  a  right  of 
access  thereby  secured  to  him.  A.  was  sued 
by  the  superior  under  the  obligation  in  the 
feu-contract  for  one-half  the  expense  of  form- 
ing the  sewer  and  street.  Held  that  the  clauses 
in  the  feu-contract  were  clauses  of  repayment 
and  indemnity,  and  did  not  entitle  the  superior 
to  recover  a  sum  which  he  had  not  expended. 
M'CleUand  v.  Roberteon,  1876,  13  S.  L.  R.  670. 

115.  Feu-Gontract— Gonditions  of  Feu- 
Obligation  on  Feuar,  his  Heirs,  Executors, 
and  Successors  "conjunctly  and  severally  " 
— Effect. — By  a  feu-contract  a  vassal  bound 
''himself,  his  heirs,  executors,  and  successors 
whomsoever  ^'otn^Zy  an<2  eeverally"  in  the  vari- 
ous obligations  contained  therein.    Held  that 


the  effect  of  the  words  *' jointly  and  severally  " 
was  to  constitute  the  obligations  perpetually 
upon  the  original  feuar,  although  he  had  parted 
with  the  feu,  to  the  effect  of  rendering  him  and 
his  heirs  and  executors  liable  along  with  the 
successors  in  the  feu.  Police  Commienoners  of 
Dundee  v.  Straton,  dx.,  1884,  11  R.  586 ;  21 
S.  L.  R.  410. 

116.  Feu-Gontract— Gonstitution  of  Fen 
Bight— Verbal  Gontract  to  Feu— Extent 
of  Feu  and  Amount  of  Feu-duty  noted  on 
Holograph  Receipt — ^Possession. — Held  that 
a  feu-contract  effectual  against  the  superior 
and  his  representatives  had  been  constituted 
by  (1)  a  verbal  contract  to  feu,  (2)  the  granting 
by  the  superior  of  a  holograph  receipt  for  the 
first  term's  feu-duty  haWng  the  extent  of  ground 
feued  and  the  amount  of  the  feu-duty  noted 
thereon,  and  (3)  subsequent  possession  of  and 
building  on  the  ground  by  the  vassal  coupled 
with  continued  payment  of  feu-duty.  Stodari 
V.  Dalzellj  dbc,  1876,  4  R.  236 ;  14  S.  L.  R. 
164. 

117.  Feu-Gontract  —  Gonstruction  — 
Glause  of  Belief.  —  A  contract  of  feu 
acknowledged  the  feu-duty  to  be  "in  full  of 
all  casualties  .  .  .'  and  all  other  burdens  what- 
soever affecting  or  which  may  affect  the  lands." 
Held  that  the  clause  did  not  import  an  obliga- 
tion on  the  superior  to  relieve  the  vassal  of 
duties  payable  by  him — as  minister's  stipend 
or  poor's  rates.  Lanark  MagtstnUee  v.  Honyman^ 
1890,  17  R  1226 ;  27  S.  L.  R.  993. 

11&  Feu-Gontract— Gonstruction— Sin- 
gular Successor. — A  feu-conti-act  provided 
for  the  allocation  of  feu-duty  among  the 
''singular  successors"  of  the  original  vassal. 
Held  that  a  creditor  infeft  under  a  bond  and 
disposition  in  security  did  not  fall  within  the 
class  of  "singular  successor,"  and  was  not 
entitled  to  claim  an  allocation  of  feu-duty  on 
a  portion  of  the  original  feu  over  which  his 
security  extended.  Campbell  v.  Deans,  1890, 
17  R.  661 ;  27  S.  L.  R.  521. 

119.  Feu-Gontract— Gonstruction— "Suc- 
cessors "— Personal  Obligation  to  Believe. 
— In  disponing  a  portion  of  the  superiority  of 
a  sub-feu  the  disponers  allocated  a  portion 
of  the  cumulated  feu-duty  (payable  to  their 
superior),  and  bound  themselves  **and  our 
successors"  to  relieve  their  disponees  in  all 
time  coming  of  any  portion  of  the  cumulo  duty 
which  they  might  be  called  upon  to  pay  in 
excess  of  the  sum  allocated  upon  them  by 
the  contract.     Held  that  the  obligation  was 
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personal  and  binding  upon  the  disponers  and 
their  eucceasors  whomsoever,  and  not  only 
their  successors  in  the  lands.  Weir  v.  Trinity 
Zand  Cby.,  1899  (O.  H.),  6  S.  L.  T.  344. 

120.  Feu-Oontract— Oonstraction— Plan. 

— Question  how  far  it  is  competent  to  look  at 
the  plan  referred  to  in  a  feu-contract  as  illus- 
trating a  description  of  the  subjects,  in  order 
to  construe  a  clause  dealing  with  roads  to  be 
formed  on  the  subjects,  such  clause  being 
otherwise  unintelligible.  Gibson-Maitland  v. 
Kennedy,  1901,  9  S.  L.  T.  120. 

121.  Feu-Oontract — Oonstmction— Biver 
— Bight  of  Feuar  to  increased  Supply  of 
Water. — Terms  of  a  feu-contract  which  were 
held  to  bar  the  feuar  in  an  attempt  to  alter  a 
weir  with  a  view  to  convey  an  increajsed  supply 
of  water  to  his  distillery.  Allan  v.  Campbell^ 
1881, 18  S.  L.  R.  707. 

122.  Feu-Oontract— Inyalidity  of  Part  of 
Grant — Entailed  Estate. — Opinions  that  the 
invalidity  of  part  of  the  grant  made  by  a  feu- 
contract  did  not  necessaiily  invalidate  the  whole 
contract  Cleland  v.  Morrison^  1878,  6  K  156  ; 
16  S.  L.  R.  90. 

123.  Feu-Oontract— Beservation  of  Min- 
erals— Oonstruction. — ^Where  a  person  con- 
tracts to  take  a  feu  of  ground  on  a  conveyance 
reserving  minerals,  and  with  '*  the  usual  clauses 
inserted  in  feu-contracts  in  connection  with  A. 
estates,"  he  cannot  repudiate  his  contract  be- 
cause one  of  these  clauses  exempts  the  superior 
from  liability  for  surface  damage  resulting 
from  mineral  workings.  Alexander  v.  Ormieton^ 
1896  (0.  H.),  3  S.  L.  T.  139. 

124.  Feu-Oontract— Beservation  of  Min- 
erals—Three  Ghrants— Variation  in  Form 
of  Beservation — ^Eifect. — Case  in  which  three 
grants  of  land,  reserving  the  minerals,  but  each 
reservation  differing  from  the  others  in  sub- 
stance and  expression,  hdd  respectively  to  have, 
and  not  to  have,  secured  a  right  to  carry  out- 
side minerals  underneath  and  through  the  lands 
granted.  Ramsay^  dbc,  v.  Blair ,  1876, 1  App.  Ca. 
701 ;  3  R.  (H.  L.)  41 ;  13  S.  L.  R.  751. 

125.  Feu-Oontract— Beservation  of  Min- 
erals—Limited Bight  in  Vassal  to  Work- 
Exercise  of  Bight — Bailway. — A  railway, 
having  acquired  from  a  vassal  lands  which 
were  subject  to  a  reservation  of  minerals  in 
favour  of  the  superior,  but  with  power  to  the 
vassal  to  dig  and  work  freestone  for  building 
houses  and  repairing  roads,  hM  entitled  to 


work  the  freestone  for  the  erection  of  bridges 
upon  the  subjects.  Davidson's  Trs.  v.  Cale- 
donian Ely.  Coy.,  1895,  23  R.  45  ;  33  S.  L.  R. 
26;  3S.  L.  T.  122. 

126.  Feu-Oontract— Bii^t  of  Bedemption. 

— A  clause  of  redemption  in  feu-contract  is 
binding.  M'Elroy  v.  Duke  of  ArgyU,  1902,  4 
F.  886  ;  39  S.  L.  R  666;  10  S.  L.  T.  166. 

127.  Feu  -  Disposition  —  Oonstruction — 
Obligation  to  Believe  of  Stipend— Bight 
of  Bedemption. — Clauses  of  a  feu-disposition 
construed  to  mean  that  the  option  of  fixing 
the  mode  of  relief  of  stipend  was  conferred  on 
the  vassal  and  not  on  the  superior.  Observed 
(per  Lord  President  Inglis)  that  a  right  of 
redemption  is  res  mera  facuUatis,  BeidPs  Trs, ' 
V.  Duchess  of  Sutherland,  1881,  8  R.  609 ;  18 
S.  L.  R.  326. 

128.  Feu  -  Disposition  —  Beservation  — 
Power  to  Search  for,  ftc,  OoaL— A  superior 
in  a  feu-disposition  of  lands  to  his  vassal  re- 
served the  minerals,  with  power  to  search  for 
and  work  the  same,  but  not  '*  within  the  house, 
office-houses,  close,  or  gardens,  to  be  built  or 
made  upon  the  said  lands."  Held  that  the 
superior  was  not  entitled  to  sink  bores  in  a 
lawn  thirteen  yards  from  one  of  the  entrances 
of  a  mansion-house  built  on  the  feu.  Questiony 
whether  ** boring"  was  opening  the  ground. 
MacdoncM  v.  Welsh,  1896, 23  R.  996 ;  33  S.  L.  R. 
719 ;  4  S.  L.  T.  78. 

129.  Feu-Disposition— Unfeudalised  Title 
— Oompetition  of  Titles— School— Educa- 
tion (Scotland)  Act,  1872,  sec.  38.— A.  held 
the  estate  of  Craigrothie  on  a  personal  title, 
including  a  schoolhouse  and  grounds.  In  1873 
he  transferred  the  school  to  a  School  Board, 
but  no  formal  conveyance  was  executed.  B. 
acquired  Craigrothie  in  1883,  and  completed 
his  title.  The  School  Board  contended  that 
by  sec.  38  of  the  Education  (Scotland)  Act, 
1872,  the  school  and  site  vested  in  them.    Held 

(1)  that  B.'s  right  was  not  affected  by  the 
unfeudalised  feu-disposition  in  A.'s   favour ; 

(2)  that  the  School  Board  could  have  no  better 
title  than  their  author.  Ceres  School  Board  v. 
M'Farlaney  1896,  23  R.  279  ;  33  S.  L.  K  168 ; 
3  S.  L.  T.  198. 

130.  Feu-Duty— Allocation— Oharter  of 
Oonfirmation— Belief  inter  Feuars.— A  feu 

was  split  up  and  the  vassals  arranged  among 
themselves  to  allocate  the  feu-duty.  The 
superior  subsequently  granted  a  charter  of  con- 
firmation in  favour  of  the  vassal  in  one  of  the 
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portions  of  the  original  feu.  In  this  he  recog- 
nised the  allocated  fen-duty  as  that  payahle  in 
respect  of  the  portion,  it  **  being  a  proportional 
part  of  the"  feu-duty  payable  for  the  whole 
ground.  By  this  the  rights  of  the  feuars  inter 
9e  were  affected.  Hdd  that  the  superior  could 
not  claim  arrears  of  feu-duty  of  one  portion  of 
the  feu  from  the  holders  of  the  other  portions. 
NeUon'B  Tn,  v.  Tod,  1904,  6  F.  476 ;  41  S.  L.  R. 
332;  lis.  L.  T.  692. 

131.  Feu-Daty  — Allocation— Oonstnic- 
tion— Right  in  Seenrity.— A  superior  feued 
land  for  building  purposes^  undertaking  to 
allocate  the  feu-duty  ^  on  condition  that  there 
be  built  on  each  portion  into  which  the  feu 
shall  be  divided  a  house  yielding  a  yearly 
rent  equal  to  four  times  the  annual  amount  of 
the  allocated  feu-duty."  Held  that,  on  a  sound 
construction,  allocation  was  not  to  take  place 
until  the  portion  claiming  allocation  supported 
buildings  of  the  required  value.  Kemip  v. 
BoMi^  1895  (O.  H.),  3  S.  L.  T.  127.  [The  names 
of  the  parties  to  this  case  were — Edwards  (P.) 
and  Ledie  (D.).] 

132.  Feu-Daty— Allocation— Allocation 
made  by  Superior-— Effect  on  Rights  of 
Prior  Heritable  Oreditors  of  the  Superior— 
Oonyeyandng  Act,  1874^  sec.  8.— No  alloca- 
tion of  feu-duty  which  is  not  made  in  imple- 
ment and  in  terms  of  some  stipulation  expressed 
in  and  forming  a  condition  of  the  original  grant 
can  possibly  affect  prior  heritable  creditors  of 
the  superior  who  are  not  parties  to  it  The 
BrUish  Linen  Coy.  v.  Ogg,  1904  (0.  H.),  11 
S.  L.  T.  756. 

133.  Feu-Duty— Allocation— Allocation 
by  Insolvent  Feuar  confirmed  by  Insolvent 
Superior— Heritable  Creditor  of  the  Superi- 
ority.— ^An  allocation  made  in  a  disposition 
granted  without  price  by  an  insolvent  vassal 
and  confirmed  by  an  insolvent  superior  cannot 
prejudice  the  rights  of  a  prior  heritable  creditor 
of  the  superior  who  was  also  at  the  time  of  the 
allocation  the  creditor  of  the  vassal  who  made 
it  The  British  Linm  Coy,  v.  Ogg,  1904  (0.  H.X 
11  S.  L.  T.  766. 

134.  Feu-Duty  —  Allocation  —  Effect  of 
Allocation  in  flEkVOur  of  a  mere  Bondholder. 

— ^Allocations  of  feu-duty  cannot  be  made  in 
favour  of  a  mere  bondholder  so  as  to  affect  the 
rights  of  a  singular  successor  in  the  superiority. 
The  British  Linen  Coy.  v.  Ogg,  1904  (0.  H.),  11 
S.  L.  T.  766. 

135.  Feu-Duty  —  ICaills  and  Duties  — 
Cknupetency. — An  action  of  maills  and  duties 


is  not  an  appropriate  action  for  the  recovery  of 
feu-duties.  (Prtideniial  Assurance  Coy.  Ltd,  ▼. 
Cheyne,  11  R.  871  ;  21  &  L.  R.  006  folhmd.) 
Nelson's  Trs.  v.  Tod,  1896,  23  R.  1000 ;  33 
S.  L.  R.  727  ;  4  &  L.  T.  80. 

136.  Feu-Duty  —  Obligation  to  Pay  — 
Executors  of  VassaL- By  a  feu-contract  a 
vassal  bound  himself  and  his  ^*  heirs,  execu- 
tors, and  successors"  to  pay  the  feu-duty.  On 
his  death  his  heir  refused  to  take  up  the  feu. 
Held  that  the  executors  were  not  liable  to  pay 
either  feu-duty  accruing  after  the  vassal's  death, 
or  damages  for  breach  of  contract.  Aiion  v. 
£iMa0Zr« ^xrt.,  1889, 16  R. 625  ;  26S.L.R.478. 

137.  Feu-Duty  —  Payment  —  Bight  of 
Vassal  to  Demand  Assignation  of  Superior's 
Bights  against  Disponees. — A  vassal  who  has 
paid  the  feu-duty  for  the  whole  feu  cannot 
demand  from  the  superior  an  assignation  of  his 
rights  to  enable  the  vassal  to  recover  from  his 
disponee  the  proportion  applicable  to  the  part 
of  the  feu  disponed,  even  although  the  assig- 
nation contams  a  declaration  that  the  rights  of 
the  superior  will  not  be  prejudiced.  Outhrie 
ds  MeConnachy  v.  Smithj  1880,  8  R.  107 ;  18 
S.  L.  R.  75. 

138.  Feu-Duty— Belief— Co-Feuars.— Two 

co-feuars  held  of  a  mid-superior  whose  mid- 
superiority  was  valueless,  and  who  had  not 
made  up  a  title.  One  of  these  co-feuars  had 
for  a  series  of  years  made  payment  of  the 
whole  feu-duty  applicable  to  his  own  and  his 
co-feuar's  lands  in  order  to  avoid  real  diligence 
at  the  hands  of  the  over-superior.  Held  that 
his  remedy  was  not  against  the  mid-superior, 
but  that  he  was  entitled  to  relief  against  his 
co-feuar  for  payments  made  in  respect  of  his 
lands.  Macindoes  Trs.  v.  PoUoch,  1886  (O.  H.), 
24  S.  L.  R.  477. 

139.  Feu-Duty  —  Belief  —  Liability  for 
Heritable    Oreditors  in  Possession.  —  A. 

having  disponed  certain  heritable  subjects  to  B. 
in  security  afterwards  conveyed  them  to  a  bank 
by  a  disposition  (which  was  recorded)  ex  facie 
absolute  but  really  in  security  of  advances. 
The  superior  having  obtained  decree  against 
the  bank  for  a  half-year's  feu-duty,  hdd  that 
the  bank  had  a  right  of  relief  against  B.,  who 
had  entered  into  possession  and  applied  the 
rents  in  payment  pro  tanto  of  the  debt  due  to 
him.  City  of  Glasgow  Bank  v.  NicolsofCs  2V«., 
1882,  9  R  689  ;  19  S.  L.  B.  461. 

140.  Feu-Duty— Betention— Implement 
of  Conditions  of  Feu-Oontract— HeritaUo 
Oreditor. — ^A  proprietor  in  granting  a  bond 
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and  disposition  in  security  over  his  property 
reserred  right  to  feu  the  subjects  and  assigned 
the  feu-duties  to  the  heritable  creditor.  He 
granted  feus  and  undertook  certain  obligations 
to  form  streets  and  sewers,  but  before  imple- 
menting them  became  bankrupt.  In  an  action 
by  the  heritable  creditor  for  payment  of  the 
feu-duties,  held  that  the  vassal  was  entitled  to 
retain  the  feu-duties  until  the  obligations  were 
fulfilled.  Obierved  that  a  heritable  creditor 
has  no  rights  of  superiority  as  between  him 
and  the  vassal  apart  from  the  right  of  the 
superior  from  whom  he  derives  his  title. 
Amotes  Tr$.  v.  Forbes^  1881,  9  R.  89 ;  19 
S.  L.  R.  64. 

141.  Fen-Daty  ^  Sub-Fea — Liability  of 
Bab-Vaasal  to  Ovwr-Siiperior. — An  over- 
superior  has  no  direct  petitory  action  against  a 
sub- vassal  for  the  whole  feu-duty  payable  for 
the  lot  of  ground  of  which  the  property  of  the 
sub-vassal  forms  a  part.  Is  an  over-superior 
entitled  to  enforce  obligations  by  a  sub-vassal 
to  his  immediate  superior?  Sandeman  v. 
ScoUith  Property  Inveetment  Coy,  Building 
Society,  Ltd.,  1881,  6  R.  790 ;  18  S.  L.  K 
569. 

142.  Lrritajicy— Action  of  Declarator-- 
Feu-Oontract— Separate  Subjects  Feued. 

— A  superior  feued  two  separate  subjects  in  one 
feu-oontract  and  stipulated  that  unless  certain 
buildings  were  erected  within  specified  times 
on  each  subject,  the  feu  should  revert  to  him. 
These  irritancies  were  declared  real  burdens  on 
the  subjects.  One  of  the  subjects,  on  which 
the  buildings  had  been  timeously  erected,  was 
afterwards  acquired  by  a  singular  successor ; 
the  other  remained  the  property  of  the  original 
vassals  who  failed  to  implement  the  obliga- 
tions. In  an  action  of  declarator  of  irritancy 
by  the  superior,  held  that  each  subject  was 
fenced  with  its  own  irritancy  and  that  the  feu- 
right  of  the  singular  successor  had  not  been 
irritated  by  the  failure  of  the  original  vassals 
to  erect  buildings  timeously  on  the  subjects 
retamed  by  them.  JVeUh  v.  Jack,  1882, 10  R. 
113 ;  20  8.  L.  R.  82. 

143.  Irritancy  —  Building  Obligation  — 
Fea-<k>ntract  — -  Olass    of   Boildings.— An 

obligation,  fenced  by  an  irritancy  clause,  bound 
a  vassal  to  erect  substantial  buildings  of  stone 
and  brick  for  the  purpose  of  an  iron  foundry. 
The  vassal  built  a  foundry  of  the  required 
value,  and  having  one  wall  of  brick,  but  the 
other  three  of  iron  columns  filled  in  with 
wood,  lliis  was  the  recognised  mode  of  build- 
ing foundries  in  the  district.     The  superior 


sought  irritancy  in  respect  of  this  divergence 
from  the  express  terms  of  the  contract.  The 
Court  asioilxied  the  vassal.  Street  v.  DoMie, 
1903,  6  F.  941 ;  40  S.  L.  R  701 ;  11  S.  L  T. 
117. 

144.  Lrritancy— Ground- Annual— Bight 
to  Sne  for  Arrears  after  Lrritancy  of  Con- 
tract.— ^A  contract  of  ground-annual,  which 
contained  a  clause  of  irritancy  declaring  that 
in  the  event  of  the  ground-annual  falling  two 
years  into  arrear  the  contract  and  all  that  had 
followed  thereon  should  in  the  option  of  the 
creditors  be  void  and  null,  and  the  subjects  be 
forfeited  and  revert  to  and  become  the  absolute 
property  of  the  creditors.  The  creditors  ob- 
tained a  decree  of  declarator  of  irritancy  under 
this  clause,  and  thereafter  sued  the  debtors  in 
the  contract  for  the  arrears.  Held  that  they 
were  not  entitled  to  succeed.  Wingat^s  Tre,  v. 
JVingaU,  1892  (0.  H.),  29  S.  L.  R.  406. 

145.  Irritancy— Ob  nonsolatiimcanonenL 
-Purging— Arrears  of  Fea-Daty— Interest. 

— A  vassal  was  in  arrears  of  feu-duty  payable 
to  his  present  superior  and  to  a  predecessor, 
whose  assignee  the  present  superior  was.  Held 
that  he  purged  the  irritancy  incurred  by  tender- 
ing, in  an  action  for  his  removal  ob  non  eohnJtum 
canoneTn,  the  arrears  due  to  his  present  superior. 
Opinion  that  the  tender  was  good  without 
interest.  The  Court  fnind  that  the  irritancy 
had  been  incurred  but  was  purged.  MaxtoeWe 
Tre,  V.  Bothwll  S.  B,,  1893,  20  R.  968;  30 
S.  L.  R.  886 ;  1  S.  L.  T.  163. 

146.  Irritancy— Ob  non  solutiun  canonem 
—Sequestration  of  Vassal— Claim  of  Com- 
pensation by  Vassal— Assignation  to  Supe- 
rior—Title  to  Sue. — A  superior  brought  a 
statutory  claim  against  a  railway  company  for 
injury  caused  by  the  formation  of  their  line. 
At  the  time  of  the  injury  the  land  belonged  to 
a  vassal,  who  was  afterwards  sequestrated,  and 
whose  feu  was  on  his  trustee's  failure  to  take 
it  up  irritated  oh  non  soliUum  canonem.  The 
trustee  assigned  any  claim  of  compensation 
competent  to  him  to  the  superior.  Held  that 
neither  the  irritancy  nor  the  assignation  gave 
the  superior  a  right  to  insist  in  the  daiml 
CaUdmian  Rly,  Coy.  v.  IVati,  1876,  2  K  917 ; 
12  a  L.  R  692. 

147.  Irritancy— Ob  non  solutum  canonem 
— Sub-Fens. — ^Where  a  vassal  forfeits  his  feu* 
right  ob  non  eolutum  canonem,  the  feu  reverts  to 
the  superior  unaffected  by  sub-feus  granted 
by  the  vassaL    Sandeman  v.  Scottith  Property 
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InvegtmerU  Coy.,  1886, 10  A  C.  653 ;  12  B.  (H.  L.) 
67.  CasgeU,  dbc,  v.  Lamb^  <kc.j  1885,  12  K  722 ; 
22  S.  L.  R  477. 

148.  Irritancy— Ob  non  Bolntam  eaaonem 
— Sub-VassaL — Action  of  irritancy  ob  non 
tolutum  canonem  against  sub-f euars  held  incom- 
petent. NeUon^s  Trs.  t.  Tod  and  Others,  1901 
(0.  H.),  9  S.  L.  T.  369. 

149.  Irritancy— Ob  non  Bolutnin  caaonem 
— Vassal's  Bight  to  Retain  Feu-Duty.— 
In  an  action  to  enforce  an  irritancy  6b  non 
soltUum  canonem  it  is  not  a  good  plea  in  de- 
fence that  the  vassal  has  retained  the  feu-duty 
because  of  a  dispute  between  the  superior  and 
the  vassal  as  to  the  extent  of  the  latter's  right 
to  build  on  the  feu.  Thorn  v.  Chalmen,  1886, 
13  R.  1026 ;  23  S.  L.  R.  735. 

150.  Irritancy  —  Purging  Irritancy  — 
Bankruptcy— Contravention.— ^^  (l)that 
the  bankruptcy  of  an  heir  of  entail  in  possession 
cannot  constitute  a  contravention,  the  trustee 
in  bankruptcy  taking  tantwm,  et  tale ;  (2)  that 
a  conventional  irritancy,  where  complete  restitu- 
tion was  possible,  could  be  putted.  SofMrveU  v. 
Somervell,  1901  (O.  H.),  9  S.  L.  T.  344. 

151.  Irritancy  —  Purging  at  the  Bar— 
ConventionaL — Held  that  the  conventional 
irritancies  attached  to  obligations  ad  facta 
prcutanda,  or  for  payment  of  annual  duties  con- 
tained in  conveyances  of  property,  whether  by 
way  of  feu-right  or  by  contract  of  ground- 
annual,  are  purgeable  at  any  time  before  extract 
of  a  decree  of  declarator  of  irritancy.  Ihinoan- 
eon  V.  Oiffen,  1878  (0.  H.),  15  S.  L.  R.  366. 

152.  Public  Burdens— Olause  of  Belief— 
Feu-Oharter— Poor-Bates— Extent  of  Lia- 
bility to  Believe.- A  feu-charter  of  1814  con- 
tained a  clause  that  all  public  and  parochial 
burdens,  or  taxes,  should  be  paid  by  the 
superior  and  vassal,  as  if  the  former  were  land- 
lord and  the  latter  tenant  under  him.  In  an 
action  by  the  vassal  for  relief  of  i)oor-rates, 
held  that  the  superior  was  only  bound  to  relieve 
him  of  poor-rates  on  the  annual  value  of  the 
feu-duty.  Smith,  Laing  d:  Coy.  v.  MaiUand, 
4kc.,  1876,  3  R.  281 ;  13  S.  L.  R.  177. 

163.  Public  Burdens— Obligation  of  Be- 
lief —  Disposition  by  Grown  Vassal  to 
Crown— Personal  or  Transmissible.- ifgM 

that  an  obligation  of  relief  of  public  burdens 
contained  in  a  disposition  by  a  Crown  vassal 
to  the  Crown  was  not  assignable.  Orr  Ewing 
V.  Earl  of  Caicdor,  1884,  10  A.  C,  12  R  (H.  L.) 
12 ;  22  S.  L.  R.  105. 


154.  Public  Burdens— Obligation  of  Be- 
lief—  Feu-<k>ntract  —  Construction— Poor- 
Bates— Boad  Money. — An  obligation  in  a 
feu-contract,  dated  in  1823,  on  the  superior  to 
relieve  the  vassal  of  public  burdens,  conelrued 
to  include  poor-rates  levied  under  the  Poor 
Law  Amendment  Act,  1845;  but  not  road 
money  due  under  subsequent  local  Acts.  The 
liability  under  such  an  obligation  may  exceed 
the  feu-duty.  Dunbar'e  Trs.  v.  British  Fisheries 
Society,  1878  (H.  L.),  5  R.  221 ;  15  S.  L.  R. 
772. 

155.  Public  Burdens— Obligation  of  Be- 
lief —  Feu-Contract  —  Property  Tax.  —  An 

obligation  undertaken  by  a  superior  in  a  feu- 
contract  that  he  will  relieve  his  vassal  of  all 
public  burdens  whatsoever  "now  due  and 
payable,  and  that  shall  hereafter  become  due 
and  payable  or  be  imposed  by  any  authority 
whatever,"  binds  the  superior  only  in  respect 
of  burdens  which  affected  the  lands  at  the  date 
of  the  contract,  or  burdens  substituted  for 
thenu  Held  that  property  tax  is  a  pei-sonal 
tax  on  income  derived  from  land,  and  not  a 
tax  payable  out  of  the  lands.  Lindsay  v.  Bett, 
1898,  25  R.  1155 ;  35  S.  L.  R  881. 

156.  Public  Burdens— Obligation  of  Be- 
lief—Feu-Contract—Singular Successors— 
Enforceability. — A  personal  obligation  by  a 
superior  to  grant  a  feu-contract,  which  shall 
contain  a  clause  relieving  the  vassal  of  public 
burdens,  although  it  contains  a  precept  of 
sasine,  is  not  enforceable,  quoad  the  obligation 
to  relieve,  against  singular  successors  of  the 
superior.  Duru^s  Trs.  v.  Earl  of  Elgin,  1889, 
16  R.  1104  ;  26  S.  L.  R.  664. 

157.  Public  Burdens— Obligation  of  Be- 
lief —  Feu-Contract  —  Change  of  Circum- 
stances—Extent of  Liability  to  Believe — 
Sub-Feu. — It  was  a  condition  of  a  feu-right 
that  the  superior  should  relieve  the  vassal  of 
all  public  burdens  imposed,  or  which  might  be 
imposed,  upon  the  lands.  The  vassal  granted 
sub-feus,  but  without  imdertaking  to  relieve 
his  sub-vassals  of  public  burdens  or  granting 
an  assignation  of  the  above  clause  of  relief. 
At  the  date  of  the  feu  the  lands  were  agri- 
cultural, afterwards  they  were  brought  within 
burgh.  Held  (1)  that  the  change  of  character 
in  the  lands  did  not  affect  the  superior's  obliga- 
tion ;  (2)  that  it  was  not  limited  to  the  amount 
of  the  feu-duty  ;  (3)  but  that  he  was  not  bound 
to  relieve  his  vassal  of  public  burdens  paid  by 
his  sub-feuars.  Latto  v.  Aberdeen  Magistrates^ 
1903,  5  F.  740 ;  40  S.  L.  R.  488  ;  10  S.  L.  T. 
277. 
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TIME,  COMPUTATION  OF 

1.  Bankmptcy  Acts. — Ohservationa  as  to 
the  rule  to  be  adopted  in  calculating  time 
under  the  Bankruptcy  Acts.  Greig  v.  Ander- 
«m,  1683,  20  S.  L.  B.  421. 

2.  "Day"— Act  61  &  62  Vict.  c.  25— 
Pharmacy  Acts  Amendment  Act,  189&— 
Sale  of  Food  and  Dmgs  Amendment  Act, 
1879  (42  &  43  Vict.  c.  30),  sec.  10— Service 
— Timeons  Service. — The  Bale  of  Food  and 
Drugs  Amendment  Act,  1879,  provides  that  a 
complaint  must  be  served  within  twenty-eight 
days  of  the  time  of  the  alleged  offence.  Held 
that  "  time  "  means  "  day."  That  the  maxim 
Dies  inceptus  pro  completo  kahetur  applied,  and 
that  the  twenty-eight  days  fell  to  be  calculated 
from  midnight  of  the  day  on  which  a  sample 
was  purchased  by  the  prosecutor.  Frew  v. 
Morris,  1897  (J.),  24  R.  50 ;  34  S.  L.  R.  627 ; 
4  S.  L.  T.  342. 

3.  "Month"— Statute— 13  &  14  Vict.  c. 
21,  sec.  4. — In  statutes  the  word  "month" 
means  calendar  month,  unless  lunar  month  be 
specially  indicated.  The  above-cited  section  is 
retrospective.  Farquharson  v.  Whyte^  1886  (J.), 
13  R.  29  ;  23  S.  L.  R.  360. 

4.  Sunday- Time  for  Appealing— Sum- 
mary Prosecutions  Appeals  Act,  1875,  sec. 
3. — Hdd  that  under  sec.  3  of  the  above  Act 
Sunday  is  to  be  counted  in  reckoning  the  time 
for  appealing,  unless  it  is  the  last  of  the  three 
days.  Hviion  v.  Garland,  <fcc.,  1883  (J.),  10  R. 
60 ;  20  S.  L.  R.  658. 

5.  Terminus  a  quo— Appeal  to  House  of 
Lords— Effect  of  an  Order.— On  18th  July 
1895,  Marshall  obtained  from  the  First  Division 
an  order  for  specific  performance  by  the  de- 
fenders within  three  months.  The  defenders 
appealed,  and  on  7th  May  abandoned  the 
appeal,  the  interlocutor  of  the  First  Division 
being  affirmed  and  nothing  said  as  to  granting 
an  extension  of  the  time  for  implement.  Held 
that  the  period  of  three  months  began  running 
from  the  date  when  the  interlocutor  was 
affirmed  by  the  House  of  Lords.  Marshall  v. 
Callander  Hydropathic  Coy.,  1896,  24  R.  33 ;  34 
S.  L.  R  5  ;  4  S.  L.  T.  117. 

6.  "  Week  "-Advertisement  "for  two 
successive  weeks"  —  Aberdeen  Munici- 
pality Extension  Act,   1871,  sec.   145.— 

Advertisement  "for  two   successive   weeks" 


means  once  on  each  of  two  successive  weeks. 
City  of  Aberdeen  v.  IVatt,  1901,  3  F.  787 ;  38 
S.  L.  R.  593 ;  9  S.  L.  T.  36. 


TBADE-MABES  AKD  NAME 

1.  Design- Infiringement— Patents,  De- 
signs, and  Trade-Marks  Act,  1883,  sec.  58. 

— In  questions  of  infringement  of  registered 
designs  the  test  is  that  of  similarity.  Heda 
Foundry  v.  Walker,  Hunter  db  Coy,,  1889  (H.  L.), 
16  R.  27 ;  26  S.  L.  R  796. 

2.  Design — Registration- Use  before — 
Patents,  Designs,  and  Trade-Marks  Act, 
1883. — The  holder  of  a  trade-mark  loses  his 
copyright  of  the  design  if  before  delivery  or  sale 
of  the  article  he  does  not  cause  each  article  to  be 
marked  with  the  prescribed  registration  mark, 
or  unless  he  shows  that  he  took  all  proper  steps 
to  ensure  the  marking  of  the  article.  Johnston 
V.  Bailey,  1893  (0.  H.),  1  S.  L.  T.  322. 

3.  Infiringement— Prosecution— Merchan- 
dise Marks  Act,  1887,  sec.  2,  subsec.  2.— 

A  and  B.  were  rival  manufacturers  of  aerated 
waters.  A.  was  the  owner  of  bottles  on  which 
was  embossed  his  registered  trade-mark.  These 
bottles  he  did  not  sell  but  lent  to  his  customers. 
B.  obtained  possession  of  a  number  of  these 
bottles,  and,  despite  warnings,  continued  to  sell 
his  own  make  of  aerated  water  in  A.'s  bottles, 
upon  which,  however,  he  pasted  a  label  bearing 
that  the  contents  were  manufactured  by  him, 
B.  A  as  an  individual  prosecuted,  with  the 
concurrence  of  the  procurator-fiscal,  under  the 
Merchandise  Marks  Act,  1887,  and  obtained  a 
conviction.  Held  on  appeal  (1)  that  the  in- 
stance was  good;  (2)  that  the  facts  justified 
the  conviction.  Bums  v.  Turner,  1897  (J.),  2 
A.  460;  25  R.  38;  35  S.  L.  R.  265  ;  5  S.  L.  T. 
226. 

4.  Infiringement— Place  Name— Name  of 
Place  yielding  Product  used  in  Manufac- 
ture  —  Oolourable  Modification  —  Trade- 
Marks  Registration  Act,  1875.— A  company 
having  acquired  and  registered  as  a  trade-mark 
the  word  "  Qlenboig,"  held  that  the  use  by  other 
traders  of  the  trade-mark  "Young's  Qlenboig" 
was  an  infringement  of  the  rights  of  the  com- 
pany. Dunnachie  v.  Young  db  SonSj  1883,  10 
K874;  20S.  L.  K588. 

5.  Begister—Bectiflcation— Jurisdiction 
—Patents,  Designs,  and  Trade-Marks  Act, 
1883. — A  person  aggrieved  by  an  entry  in  the 
register  of  trade-marks  is  not  precluded  by  the 
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Lipte  of  five  jeftis  from  Uie  date  of  entry  from 
obtaining  rectification  of  the  register.  Herhert 
▼.  CowU  Brothers  d:  Coy.,  1887,  24  B.  361 ;  34 
a  L.  R.  280 ;  4  S.  L.  T.  243  (for  procedure, 
aeevoce  ProcesB). 


6.  S«fLrter—fi6Ctiflcation— Validity  of 
Trade-Mark— Jnriadietion  of  Ooort  of  Sea- 
iion  to  Conaider— Patent!,  Deaigna,  and 
Tzade-Marka  Act»  1883^  aeca.  90,  111.— 

Held  that  the  jurisdiction  of  the  Court  of 
Session  to  declare  upon  the  validity  of  regis- 
tered trade-marks  was  not  excluded  by  impli- 
cation of  sec.  90  of  the  Trade-Marks  Act,  1883. 
Opinion  that  in  entertaining  petitions  for  the 
rectification  of  the  register,  presented  under 
sec.  90,  the  jurisdiction  of  the  High  Court  of 
Justice  in  England  was  privative.  Dewar  v. 
Dewar  d:  Som,  Ltd,,  1899,  2  F.  249 ;  37  S.  L.  B. 
188;  7  8.  L.T.  263. 

7.  Registration— "Old"  Trade-Mark— 
Use  prior  to  1875. — See  Devxvr  v.  Dewar  da  Sons, 
Ltd.,  1900  (0.  H.),  7  S.  L.  T.  461,  462. 


8.  Paaaing  off. — It  being  proved  that,  on 
several  occasions,  when  the  goods  of  A.  were 
asked  for,  the  goods  of  B.  were  supplied  by  a 
retail  merchant,  the  Court  refused  an  interdict 
against  the  merchant  supplying  other  goods 
than  A.'8  when  these  were  asked  for.  Thomson 
df  Coy.  V.  Robertson,  1888, 16  B.  680  ;  25  S.  L.  B. 
649.    [Gf.  No.  19.] 

9.  Passing  off— False  Representations  as 
to  Manufacture— Selling  Beer  in  Bottles  of 
BivaL — Interdict  against  a  brewer  selling  his 
beer  in  bottles  indorsed  with  the  name  of 
.another  brewer  refused,  WooUey  d:  Son  v. 
Morrison,  1904,  6  F.  451 ;  41  S.  L.  B.  344 ;  11 
fi.  L.  T.  717. 

10.  Passing  off— Label  — Misleading  — 
Foreigner. — Evidence  held  insufficient  to  prove 
A  resemblance  between  two  labels,  calculated 
to  mislead  purchasers  of  the  articles  labelled. 
The  goods,  it  was  averred,  circulated  abroad, 
and  it  was  said  that,  although  an  English  buyer 
would  not  be  deceived  by  any  resemblance  in 
the  labels,  the  foreigners  among  whom  the 
goods  were  sold  would  be  unable  to  observe 
the  distinction  between  them.  It  was  not 
proved  that  any  foreigner  had  been  deceived. 
Cowie  Brothers  d:  Coy.  v.  Herhert,  1897,  24  B. 
353  ;  34  S.  L.  B.  280 ;  4  S.  L.  T.  243. 

11.  Passing  off  —  Descriptive  Word  — 
Patents,  Designs,  and  Trade-Marks  Act» 
1883 — Qranolithic — If  a  maker  adopts  as  his 


trade-mark  a  word  which  is  descriptive  of  the 
jcoods  sold,  he  cannot  restrain  others  from  using 
the  nme  word  for  the  Ale  of  the  same  class  of 
goods,  provided  there  be  no  attempt  made  to 
*^pass  off."  Stvart  da  Coy.  v.  Vol  de  Travers 
Paving  Coy.,  1885, 13  B.  1 ;  23  S.  L.  B.  11. 

12.  Pasaiiig  off  —  DescripiiTe  Word  — 
Seoondazy  Meaning  —  Identilication  of 
Hame  with  Goods  fey  Use^  "Cellvlar 
Olotlt'' — ^Where  a  uianufactorer  has  introduced 
an  article  into  the  market,  under  a  name  which 
is  truly  descriptive  of  it,  he  does  not  thereby 
acquire  a  right  to  restrain  another  from  sellin^^ 
a  similar  article  under  the  same  name,  unless 
he  can  show  that  the  party  complained  of  has 
used  the  name  with  the  intention  or  result  of 
foisting  his  goods  upon  the  public  as  the  goods 
of  the  oomplainer.  So  held  (1)  that  the  word 
^cellular''  was  descriptive  of  a  fabric  adver- 
tised and  sold  by  the  complainer  under  that 
name ;  (2)  that  the  complainer  had  failed  to 
prove  fraud  or  misrepresentation  on  the  part 
of  the  respondent,  a  rival  merchant,  who  sold 
a  similar  cloth  as  **  cellular  cloth."  CelhUar 
Clothing  Coy.  v.  Maxton  de  Murray,  1899  (H.  L.), 
1  F.  29  ;  36  S.  L.  B.  605;  7  S.  L.  T.  15. 

13.  Passing  off— Designation.— The  mem- 
bers of  the  Corporation  of  Accountants  Ltd. 
interdicted  from  using  the  letters  C.A«  as  calcu- 
lated to  mislead  the  public  into  the  belief  that 
they  had  to  do  with  Chartered  Accountants. 
AccoufUards  in  Edinburgh  v.  Corporation  of 
AecountanU,  1893,  20  B.  750;  30  S.  L.  B.  677 ; 
1  S.  L.  T.  41.  Subsequently  interdicted  from 
using  the  letters  (M.C.A.),  Corporation  of 
Accountants,  Ltd.  v.  Edinburgh  AecountanU^ 
Society,  1903  (0.  H.),  11  S.  L.  T.  424. 

14.  Passingoff-Hotel—" Station  Hotel" 
— "  Boyal  Station  HoteL"— The  proprietor  of 
a  hotel  near  a  railway  known  as  "  The  Station 
Hotel,*  held  not  entitled  to  object  to  the  pro- 
prietor of  another  hotel  using  the  descriptive 
name  of  "  The  Royal  Station  Hotel.**  Charleson 
V.  Campbell,  1876,  4  R  149  ;  14  S.  L.  R  104. 

15.  Passing  off— Hotel— Name.— Use  of 

"  Mann's  Palace  Hotel  **  interdicted  at  instance 
of  owners  of  "  Palace  HoteL"  G.  N.  of  Scotland 
Rly.  Coy.  v.  Mann,  1892,  19  B.  1035;  29 
S.  L.  K  848. 


16.  Passing  off  —  Hotel  —  Hotel 
Interdict. — Lennox  was  tenant  of  the  Qolden 
lion  Hotel,  Stirling,  under  a  lease  which  ex- 
pired at  Whitsimday,  1896.  He  was  owner  of 
a  gilt  figure  of  a  lion  which  had  stood  for  thirty 
years  above  the  porch  of  the  boteL    In  1895 
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he  removed  the  sign  of  the  lion  and  set  it  up 
on  the  roof  of  the  Station  Hotel,  of  which  he 
was  also  tenant.  That  hotel  bore  the  words 
** Station  Hotel"  conspicuously  on  the  front 
and  side  walls.  In  an  action  by  the  proprietors 
of  the  '^Cblden  lion"  to  have  Lennox  inter- 
dicted from  using  the  sign  of  a  golden  lion  in 
connection  with  the  Station  Hotel,  on  the 
ground  that  he  was  thereby  misleading  the 
public  and  ruining  the  real  "Gblden  Lion," 
kdd  that  in  the  circumstances  it  was  unlikely 
that  the  public  could  be  misled,  and  interdict 
refused,  OrawfonJPs  Tn,  v.  Lmnox,  1896,  23 
R  747  ;  33  S.  L.  R.  673;  4  S.L.T.  18. 

17.  PaBsing  off— Name  — DiBclaimer— 
Effect  of. — A  manufacturer  in  obtaining  trade 
marks  for  his  goods  disclaimed  the  exclusive 
right  to  use  the  letters  ^*0.  B."  Opinion  by 
Lord  President  Bobertson  that  this  disclaimer 
did  not  prevent  him  from  interdicting  a  rival 
manufacturer  from  using  these  letters  in  such 
a  way  as  to  represent  to  the  public  that  the 
goods  of  the  latter  were  the  goods  of  the 
former.  Bayer  v.  Baird,  1898,  25  R  1142;  35 
S.  L.  R.  913 ;  6  S.  L.  T.  98. 

18.  Passing  off— Name— Identiflcation  of 
Name  with  Goods  by  Use— Infdngement— 
Misrepresentation. — Found  (1)  that  corsets 
made  by  Bayer  had  acquired  a  trade  reputation 
under  the  name  or  mark  of  ^  C.  B." ;  (2)  that 
Baird  was  selling  corsets  of  a  different  manu- 
facture under  the  name  or  mark  of ''  0.  B.  &  Co.," 
eo  written  as  to  be  easily  mistaken  for  the 
marking  used  by  Bayer ;  (3)  that  this  latter 
marking  might  have  the  effect  of  deceiving 
the  public.  Interdict  accordingly  granted 
against  Baird  continuing  to  use  the  mark 
"C.  B.  &  Co."  Bayer  v.  Baird,  1898,  25  R 
1142 ;  35  S.  L.  R  913 ;  6  S.  L.  T.  98. 

19.  PUHdiig  off  —  Name  —  Oeneric  — 
"  Bass's  Beer." — The  Court  refused  to  interdict 
the  lessee  of  a  station  bar  from  selling  beer 
other  than  Bass's  when  asked  for  '^ Bass'' 
where  it  was  proved  (I)  that  the  lessee  did 
not  keep  Bass's  beer  (although  he  listed  it); 
(2)  that  he  had  given  orders  to  his  servants  to 
explain  to  customers  that  they  did  not  keep 
Bass's  produce ;  (3)  that  his  servants  had  occa- 
sionally when  asked  for  "  Bass"  treated  it  as  a 
demand  for  beer  and  supplied  beer  not  Bass's. 
Bass,  Batdiff  di  Gretton  v.  Laidlaw,  1886,  13  R 
898;  23S.  L.R624. 


201  Pusiiig  off— Name— Use  of 
Smployer^s  Name— Intention  to  Mislead 
Public — Interdict. — A  person  on  leaving  the 


employment  of  a  shopkeeper  named  Boswell 
set  up  a  business  of  the  same  kind  on  the 
opposite  side  of  the  street  and  had  printed  on 
the  blinds  her  own  name  with  the  addition  of 
"from  A.  BoswelL"  The  blinds  were  drawn 
up  so  as  to  exhibit  the  name  "A.  Boswell" 
only.  Interdict  granted  against  the  use  of  the 
name  *^A.  BoswelL"  Boswell  v.  Mathie,  1884, 
11  R  1072  ;  21  a  L.  R  727. 

21.  Passing  off— Place  Name—  "Oastle 
Brewery."  —  Complainers  had  a  well-estab- 
lished name  for  beer  which  they  manufactured 
at  the  Castle  Brewery,  Edinburgh,  and  sold 
with  a  label  bearing  their  trade  mark  —  a 
picture  of  Edinburgh  Castle,  their  name,  and 
the  words  Edinburgh  Castle  Brewery.  In  the 
trade  their  beer  was  identified  more  closely 
with  their  name  than  with  the  words  **  Castle 
Brewery."  The  respondent,  who  had  sold  beer 
for  years  in  Qlasgow,  with  a  label  bearing  his 
name,  a  heraldic  design  of  a  castle,  and  the 
words  ^'Castle  Brewery,"  set  up  premises  in 
Edinburgh,  and  began  to  sell  beer  made  there 
with  his  old  label,  but  with  the  word  ^  Edin- 
burgh" added.  The  two  labels  were  unlike 
each  other.  It  did  not  appear  that  any  one  had 
been  misled  into  buying  the  respondent's  beer 
when  he  wished  that  of  the  complainer.  Ap- 
plication by  the  complainers  for  interdict 
against  the  respondent  using  the  words  "  Castle 
Brewery"  and  "Edinburgh"  in  connection 
with  his  label  refused.  Cooper  <h  M^Leod  v. 
Maclacklan,  1901  (0.  H.),  9  S.  L.  T.  41. 

22.  Passing  off— Place  Name— Descrip- 
tive—"Glenboig"  Bricks.— Ou  the  lands  of 
Glenboig  a  seam  of  clay  of  superior  excellence 
for  making  bricks  was  worked  by  two  com- 
panies engaged  in  brick  making,  both  of  whom 
stamped  their  bricks  with  the  name  "Qlen- 
boig."  Brickmakers  on  the  adjoining  estate 
having  struck  this  seam,  which  extended  under 
their  lands,  began  to  advertise  and  sell  the 
bricks  made  by  them  therefrom  as  "  Glenboig" 
bricks,  distinguishing  them  from  the  bricks  of 
the  brickmakers  on  the  lands  of  Glenboig  only 
by  using  the  name  of  their  firm.  In  an  action 
to  interdict  them  from  using  the  name  "  Glen- 
boig" at  the  instance  of  the  brickmakers  on 
the  lands  of  Glenboig,  it  was  proved  that  the 
name  was  understood  in  the  trade  to  apply  to 
bricks  made  on  the  lands  of  Glenboig  and  not 
to  bricks  made  of  the  Glenboig  seam  of  clay. 
Interdict  granted,  Dunnathiej  dbc  v.  Young  <j& 
Sons,  1883, 10  R  874 ;  20  S.  L.  R  688. 

23.  Passing  off— Place  Name— "Lochgelly 
Cloal--"Lochgelly  Splint  Goal."— Certain 
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coal  raised  from  the  Lochgelly  collieries  had 
for  years  been  the  only  coal  known  as  '*  Loch- 
gelly Coal,"  but  in  that  and  other  collieries 
was  a  seam  known  as  the  *'  Lochgelly  Splint 
Seam.''  The  lessees  of  minerals  in  the  estate 
adjoining  Lochgelly  began  to  sell  coal  wrought 
by  them  as  **  Lochgelly  Splint  Coal."  In  an 
action  of  interdict  against  them,  held  that  they 
must  not  use  "  Lochgelly  "  to  denote  any  coal 
other  than  that  worked  from  one  splint  seam, 
and  that  it  must  be  described  as  "  Lumphinnans 
splint  coal,  Lochgelly  seam."  Lochgelly  Iron 
and  Coal  Coy.  v.  Ltimphinnani  Iron  Coy,^  1879, 
6  R  482  ;  16  S.  L.  R.  268. 

24.  Passing  oif— Place  Nam&— Premises 
— "Snn  Foundry,  Glasgow." — "There  is  no 
property  in  a  name,  but  the  use  of  a  name 
may,  in  certain  circumstances,  amount  to  mis- 
representation and  result  in  injury  which  the 
law  will  redress.**  {Per  Ld.  Kyllachy.)  A 
firm  with  a  high  reputation  as  iron-founders 
carried  on  business  at  the  "Sun  Foundry, 
Glasgow,**  from  1857  to  1894,  and  their  manu- 
factures were  known  in  the  trade  as  products 
of  the  "  Sun  Foundry  **  In  1894  they  i*emoved 
to  new  premises  in  Clippens  and  continued  to 
use  the  name  ''Sun  Foundry,  Glasgow,*'  in 
connection  with  their  business.  Interdict 
granted  against  their  continuing  the  use  at  the 
instance  of  a  founder  who  had  bought  the 
original  Sun  Foundry.  Cowan  v.  Millar^  1896, 
22  R  833  ;  32  S.  L.  R  619  ;  3  S.  L.  T.  66. 

25.  Passing  oif— Place  Name— "Water 
of  Ayr  Stone." — A.,  who  had  for  a  long 
period  manufactured  hones  which  were  known 
by  the  trade  name  of  "  Water  of  Ayr  stone," 
raised  an  action  to  interdict  B.,  the  lessee  of  a 
neighbouring  quarry,  from  using  that  name. 
Held,  on  the  evidence,  that  A.  was  not  entitled 
to  the  exclusive  use  of  that  name  and  interdict 
refused.  Montgomerie  v.  Donald  ds  Coy,,  1884, 
11  R  506  ;  21  S.  L.  R  338. 


TRESPASS 

1.  Access  to  Pablic  Plac&— Interdict- 
Competency. — An  action  was  raised  by  a 
landed  proprietor  against  persons  having  a 
right  of  ferry  to  interdict  them  from  embark- 
ing and  discharging  passengers  on  one  side  of 
the  river — the  only  access  to  and  egress  from 
which  was  through  his  private  property.  Held 
that  the  action  was  wrongly  directed — the 
proper  remedy  being  an  interdict  against  the 
persons  actually   trespassing.    Stirling  CraW' 


fard  V.  Clyde  Navigation  Tre.,  1881,  8  R  826 ; 
18  S.  L.  R  &88. 

2.  Cattle-Interdict— Act  1686^  c.  11.— 
The  proprietor  of  a  field  on  one  side  of  a  river 
raised  an  action  against  the  proprietor  and 
grazing  tenant  of  a  field  on  the  other  side  to 
have  the  tenant  interdicted  from  allowing  cattle 
to  trespass  on  the  pursuer's  property.  Inter- 
dict refused  in  respect  that  it  had  not  been 
proved  that  the  defender  failed  to  take  reason- 
able precautions  to  prevent  trespassing  on  the 
lands.  Robertson  v.  JVright,  <fcc.,  1886,  13  R 
174;  23  S.  L.  R  113. 

3.  Cattle  —  Pasturing  Cattle  —  Bight 
claimed  by  Defenders— Subsequently  aban- 
doned by  Minute. — A  proprietor  presented  a 
petition  for  interdict  against  certain  persons 
from  pasturing  cattle  on  his  lands.  The  de- 
fenders pleaded  that  they  had  a  right  to  the 
pasture.  In  a  minute  subsequently  lodged 
they  stated  that  they  did  not  claim  the  right, 
but  allowed  their  pleas  asserting  it  to  remain 
on  the  record.  Interdict  granted.  Madeod,  d;c, 
V.  Davidson,  dec.,  1886,  14  R  92 ;  24  S.  L.  R 
69. 

4.  Deer  Forest — Animals  Straying — TJn- 
fenced  Highway. — The  Court  refused  to  inter- 
dict a  cottar  who  lived  at  the  side  of  an  un- 
fenced  public  highway  from  grazing  sheep  or 
cattle  in  a  deer  forest  through  which  the  high- 
way passed.  Winans  v.  Macrae,  1885,  12  R. 
1061 ;  22  S.  L.  R  692. 

5.  Private  Boad— Use   of  Picketers. — 

Interdict  granted  against  picketers  using  a 
private  road  in  order  to  dissuade  miners  going 
along  it  from  working.  Merry  d;  Cuning- 
home  V.  Aitken,  1895,  22  R.  247 ;  32  S.  L.  R 
175  ;  2  S.  L.  T.  423. 

8.  Cattle— Sheep— Poinding  of  Sheep — 
Bights  of  Poinder— Act  1686,  c.  11.— Where 
sheep,  &c.,  stray  upon  lands,  the  possessor  of 
the  lands  may  poind  the  animals  until  he  be 
paid  one-half  merk  for  each  beast,  and  the  ex- 
penses of  keeping  the  same  (Act  1686,  c.  11). 
Held  that  a  proprietor  who  had  poinded  ten 
stray  sheep  was  bound  to  deliver  them  to  their 
owner  on  payment  of  five  merks,  and  expenses, 
and  not  entitled  to  retain  them  until  the  owner 
had  paid  to  him  fines  which  he  claimed  in 
respect  of  others  of  his  sheep  which  had  strayed 
and  been  poinded,  but  released  without  pay- 
ment of  the  penalty.  Fraser  v.  Smith,  1899, 
1  F.  487  ;  36  S.  L.  R  377 ;  6  S.  L.  T.  335.    See 
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M'Arthur  v.  Miller,  1873, 1  R.  248  ;  11  S.  L.  R. 
106.  M'Arihur  v.  Jones,  1878,  6  R.  41 ;  16 
o.  L.  R.  8. 

7.  Good  Faith. — ^Where  a  person  had  in 
good  faith  entered  upon  lands,  without  the 
landlord's  permission,  and  performed  certain 
•digging  operations,  petition  by  the  proprietor 
lor  interdict  digmissed.  Hay's  Trs.  v.  Young, 
1877,  4  R  398  ;  14  S.  L.  R.  282. 

8.  Section  of  Intnider  brevi  manu— 
Trespass  at  Gommon  Law. — Opinion  by  Ld. 
Trayner,  that  a  trespass  may  be  forcibly  re- 
moved if  he  declines  to  go  away  when  asked. 
Application  of  the  rule  in  case  of  a  cabman 
refusing  to  leave  a  railway  station.  Wood  v. 
N,  B.  Rly,  Cay.,  1899,  2  F.  1 ;  37  S.  L.  R.  6 ; 
7  S.  L.  T.  183. 

9.  Title  —  Leave  of  Tenant  —  Leased 
Chronnd. — ^A  landlord  cannot  interdict  for 
trespass  an  individual  who,  with  the  leave  of 
the  agricultural  tenant,  crosses  his  ground  let 
for  agricultural  purposes  in  order  to  get  to  a 
railway  station.  Stetuirt  v.  Stephen,  1877,  4  R. 
^73 ;  14  S.  L.  R.  560. 


TRUST 

See  CharUahle  Trust,  Marriage-'Contract, 
and  Succession. 

Absent  Tbusteb,  163, 181,  263. 
aocelebation,  61-82,  84-86. 
Accounts,  1, 189. 
Accountant  op  Coubt,  11,  38. 

Acts  : — 

ACT  1696,  C.  25,  46,  68,  124-127. 
Entail  Amendment  Act  (1848,  secs. 
47-48),  79. 

Sntail  Amendment  Act  (1868,  sec. 
17),  79. 

Judicial  Factobs  Act  (1889),  11. 

Tbusts  Act  (1861),  43,  161-162,  183, 
285,  287-288. 

TBUSTS    Act    (1867),    27-29,  120-122, 
157-158,  166,  231-232,  239,  241,  249- 
252,  255,  258,  262,  286-288. 
Tbusts  Amendment  Act  (1884),  106- 

109, 158,  205,  251. 
Tbusts  Amendment  Act  (1891),  213, 
263,  275. 
Administbation,  1-13. 
Advances  by  Tbustses,  201,  210. 
Advances  fbom  Capital,  17,  20,  22-23, 

27.  29-31,  197,  210,  222,  250. 
Advances  pbom  Income,  14-19,  21, 23-26, 
28,81. 
V  )L.  II. 


**  All  Pabties  not  Called,"  151. 
"Annual  Pbocbeds,"  1. 

Appointment  of  New  Tbustees,  156-160, 

168,  277. 
Appbopbiation,  88,  96. 
"Appboved  by  the  Coubt,"  106. 
Assignation,  36. 

Assumption  of  Tbustebs,  160-166. 
Auctob  in  bem  suam,  170-178. 
Audit,  224. 

Authobity  of  Coubt,  4, 120-122,  230-232, 

234, 289,  240,  246-252,  282,  290. 
"  Bank  Stock,"  111. 
Bankbupt  Tbusteb,  192,  274. 
Bbneficiaby,  Right  to  Bid,  37. 
Beneficiaby,  Title  to  Sub,  3,  38,  40-42. 
Cabbyino  on  Business,  235. 
"Chabtebed  Bank,"  90. 
Colonial  Stock,  107. 
Company  Shabes,  102, 112-118. 

Consent  of  Beneficiaby,  141,  212-214, 

228. 
Constitution  of  Tbust,  43-60. 
Co-Tbustees,  163-164,  199, 202,  256,  291. 
Cbeditobs,  45, 127,  129, 152,  206,  225. 
Deadlock,  167-169,  269,  276-277. 
Declabatob,  46. 
Denuding,  61-86. 
Deposit  Receipt,  95,  97, 101,  220. 
Dibections,  2,  48,  59,  89-94. 
DiBCHABGE,  135,  179-189,  203. 
DiSCHABQED  TBUSTEE,  179. 
"  EXECUTOBS,"  43-44,  50. 

ExECUTOBY  Tbust,  48. 

ExBCUTBY  Estate,  87. 

Ex  Officio  Tbustee,  154-155. 

Expenses,  8, 12, 105, 149,  203-204,  216. 

Failubb  of  Tbust  Pubposes,  80. 

FoBEiGN  Assets,  5. 

FoBEiGN  Beneficiaby,  23, 156. 

FoBEiGN  Tbust,  155-156,  242,  252. 

Goodwill,  219. 

guabantee,  97. 

guabdians,  23,  186. 

Illegal  Pbofits,  98, 105. 

Implied  Tbust,  48-45,  47,  49-57. 

Income,  1,  2, 13. 

Indefinite  Payment,  7. 

Indemnification  of  Tbusteb,  111,  201- 
204. 

Indemnity  Clause,  95,  99, 100,  110,  220, 
221. 

INTEB  Vivos  Tbust,  129-146,  222. 

INTEBEST,  95, 119. 

Investment,  88-118,  212-214,  226. 
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j'::Af.iAL  rju.T'/*,  s,  i:>,  ic.  iCf,  i>i 
iyi,  Tfjp,  Wf^iK^,  T7Z,  2rr<,  2rT^2rr>, 

Lamcsp  TJtr»,  l»p-\tX.  \3K, 

VfyntiiL«,  11,  241-242,  244. 
Mt9ox  htvanciAmm,  2S«  l^ 

M^jfMA,  17L 

MCTUAL  TJtcsrnt,  IMr, 

yci;»U«nrcK«  TfA-'/f/J,  224. 

KoiHLC  omcicji,  15,  21,  *3. 1S6.246,  »^ 

ytMkffVAL  Bar,  152,  237. 

PnUK^yAL  LlABfLITT,  l^j,  d4,  99-103,  110. 
114,  210-227. 

"  PCMKOIAL  HKCXTHTT,"  93. 

F0W£M,  228-262. 

VlUCKKTWVARr,  190-198. 

TO  BoBB/iW,  229-231,  234. 

Bc/BDBV,  232,  234« 

Bt'r  Hbbitaob,  247. 

CoJCPBOMlAB,  236-237. 

EXCAMB,  238. 

Fbu,  232,  239,  240,  241. 

Lbame,  241-245. 

Rknouvce  Leabes,  246. 

Sell  Hebitaob,  248-260. 

I'BBCATOBT  TBUBT,  51-54. 
I'BKNCKIFTIOB,  147,  180. 

pBOJf  IDE  TO  Bequeath,  56, 
I'BOoy  ojp  Tbubt,  46,  58,  124-127. 
Public  Tbust,  83. 
Quod  firui  debet,  &o.,  10. 

QUOBUM,  104. 
ItATiyiCATION,  248,  283. 

"  Real  Hecubitt,"  118, 
Keoall  ov  Appointment,  279. 
Ukoompknhk,  201,  229. 
Kkcovkuy  of  Debt,  3,  40-42, 119. 
Rbduotion,  128,  172,  200,  243. 
Uelevancy,  153. 
UELiEy,  111,  212-214. 
Removal  of  Tbubtee,  263-280, 
Repetition,  39,  87. 
Repbehentatives,  103, 180, 188. 
RBBIONATION,  276,  281-290. 

RicHULTiNa  Trust,  55,  CO. 
Retention  of  Investments,  101-103. 
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'— Mooej  Doe  bat  not 

— In  making  np  trust  aocoiintB  to 
show  the  **  free  aDnoal  proceeds  of  the  estBte," 
trustees  should  include  sums  falling  due  within 
the  year,  although  they  mar  not  be  leoeived 
until  its  close.  Martini  Trt,  t.  Martin^  1904, 
41  8.  L.  R  588;  12  &  L.  T.  95. 

2.  Administntioii  —  AccnmiilJktion  — 
Dizeetum  to  Accnmiiljkte— Imiilied  Dizeo- 

tioiL — ^A  testator  directed  his  tmstees  to  pay 
the  fee  of  an  estate  to  persons  to  be  ascertained 
at  a  future  date.  Heid  that  there  was  an  im- 
plied direction  to  accumulate  income  between 
the  date  of  the  truster's  death  and  the  deter- 
mination of  the  date  for  payment  of  the  fee. 
Gollan's  Trs.  v.  Booth,  1901,  3  F.  1035  ;  38 
8.  L.  R.  762  ;  9  S.  L.  T.  121. 

3.  Adiiiiziistration  —  Beneflciaiy  —  Be- 
COVery  of  Debt. — Beneficiaries  in  a  trust  were 
desirous  that  the  trustees  should  sue  for  a  debt 
which,  in  the  opinion  of  the  trustees,  could  not 
be  recovered.  Held  that  the  trustees  discharged 
their  highest  duty  by  offering  their  names  as 
pursuers  of  an  action  to  recover  the  debt  on 
an  undertaking  by  the  beneficiaries  to  keep 
them  free  of  costs.  Brovm^s  Trs,  v.  Brovmy 
1888,  15  R.  681 ;  25  S.  L.  R.  393. 

4.  Admimstration— Direction  of  Trnstees 
— Authority  of  Conrt.— -One  of  the  pur- 
poses of  a  trust  was  the  payment  of  small 
alimentary  sums  to  relatives  of  the  truster 
who,  in  the  opinion  of  the  trustees,  were  in 
need  of  help.  On  the  petition  of  a  relative  in 
the  class  indicated,  the  Court,  being  satisfied 
of  her  necessities,  ordained  the  trustees  to  pay 
her  a  fixed  annual  sum  until  the  Court  should 
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modify  the  award  on  the  application  of  either 
party.  Ritchie  v.  Davidson's  Trs,,  1890,  17  R. 
673  ;  27  S.  L.  R.  630.  TJumson  v.  Davidson's 
Trs,,  1888, 16  R.  719 ;  26  S.  L.  R.  236. 

5.  Administratioii— Foreign  AssetB— In- 
terference by  Foreign  Courts— Sequestra- 
tion —  Judicial  Factor.  —  Scotch  trustees 
obtained  confirmation  to  the  moveable  estate 
of  the  testator,  which  was  situate  in  England, 
and  it  was  duly  sealed  in  the  Probate  Court. 
L-iter  an  administration  decree  was  granted  by 
the  Court  of  Chancery  against  the  trustees. 
The  Court  sequestrated  the  trust- estates  and 
appointed  a  judicial  factor.  Orr  Swing's  Trs,  v. 
Orr  Evfing,  1885  (H.  L.),  13  R.  1 ;  22  S.  L.  R 
911. 

6.  Administration— House  Occupied  by 
Beneficiary  —  Upkeep.  —  Held  that  trustees 
were  bound  to  maintain  in  good  habitable 
order  a  house,  the  property  of  the  trust,  which 
a  beneficiary  had  a  right  to  occupy  during  his 
life  at  the  rent  appearing  in  the  valuation  roll. 
£inloch's  Trs,  v.  Kinloch,  1880,  7  R.  596 ;  17 
S.  L.  R.  444. 

7.  Administration — Indefinite  Payment 
—To  which  of  two  Funds  attributed.— A 

trustee  holding  two  funds  for  the  same  bene- 
ficiary, made  payments  to  her  without  indicat- 
ing from  which  funds  they  were  made.  HM 
that  the  payments  must  be  apportioned  in 
accordance  with  legal  rules,  i.e,  if  the  trustee 
had  a  balance  of  both  funds  in  hand  at  the 
time  of  payment,  they  must  be  apportioned 
equally,  but,  if  not,  must  be  held  as  payments 
from  the  fund  in  which  he  liad  a  biilance  at 
the  time.  Beith  v.  Mackensde,  1876,  3  R.  185  ; 
13  S.  L.  R.  113. 

8.  Administration  —  Legal  Expenses  — 
Charging  against  Trust-Estate  —  Gkneral 
Estate  or  Share  of  Beneficiary.— Whether 
trustees  should  charge  expenses  of  litigation 
against  the  general  estate  or  against  the  share 
of  a  beneficiary,  depends  on  whether  these 
expenses  were  incurred  in  the  interest  of  the 
trust  or  in  the  interest  of  the  beneficiary  only. 
Pattm  V.  PoJton's  Trs,,  1903, 5  F.  528 ;  40  S.  L.  R. ; 
10  S.  L.  T.  707. 

9.  Administration— Performance  by  Trus- 
ter of  Obligations— Substituted  Perform- 
ance.— Trustees  are  entitled,  in  course  of  their 
administration,  to  call  on  the  truster  to  perform 
his  obligations  in  terms,  and  to  refuse  a  substi- 
tuted performance.  So  where  a  truster  bound 
himself  to  assign  specific  rights  in  security  of 


his  trust  obligations  and  declined  so  to  do,  and 
the  trustees  sued  him  for  performance,  held 
that  averments  by  the  truster,  that  he  had 
already  given  good  security,  were  irrelevant 
Henderson's  Trs.  v.  Henderson,  1900, 3  F.  17  ;  38 
S.  L.  R.  13  ;  8  S.  L.  T.  222. 

10.  Administration  —  Quod  fieri  debet 
infectum  yalet. — See  Lov^s  Trs,  v.  Love,  1879, 
7  R,  410  ;  17  S.  L.  R.  262. 


11.  Administration— Mines— Report  by 
Accountant  of  Court — Direction  by  Court — 
Judicial  Factors  (Scotland)  Act,  1889.  — 

Whether,  where  there  was  a  doubt  as  to  the 
existence  of  certain  seams  of  minerals,  trustees, 
should  sell  an  estate  inmiediately,  or  not  until 
the  doubt  had  been  set  at  rest,  is  not  a  question 
of  investment  or  distribution  of  the  trust-estate 
upon  which  the  Court  will  express  an  opinion, 
on  a  report  by  the  Accountant  under  the 
Judicial  Factors  Act,  1889,  sec.  18.  Earl  of 
Stair's  Trs,,  1896,  23  R.  1070;  33  S.  L.  R.  777; 
4  S.  L.  T.  92. 

12.  Administration  — Settlement  of  Ac- 
tions against  Trustees— Trustee  himself 
Beneficiary.  —  A  sole  testamentary  trustee, 
who  was  himself  interested  under  the  will, 
settled  an  action  of  reduction  of  the  will 
brought  against  him  by  the  testator's  next-of- 
kin.  Held  that  he  was  entitled  to  apportion 
the  outlay  on  the  settlement  amon^'  the  bene- 
ficiaries. Russell  V.  Stevenson's  Trustee,  1902 
(0.  H.),  10  S.  L.  T.  454. 

13.  Administration  —  Sinking  Fund  — 
Securities  Redeemable  at  par— Direction 
to  pay  Income. — Held  that  trustees  were  not 
entitled  to  form,  out  of  any  part  of  the  income 
of  the  trust-estate,  a  sinking  fund  to  meet 
the  contingency  of  the  redemption  at  par  of 
securities  which  they  (quite  properly)  held  at 
a  premium ;  their  duty  being  to  pay  "  the 
interests,  dividends,  and  annual  profit "  of  the 
estate  to  specified  persons.  Heath  v.  Baxter^s 
Trs.,  1902  (O.  H.),  10  S.  L.  T.  462. 

14.  Advances  —  Income  directed  to  be 
Accumulated. — Trustees  authorised  to  make 
advances  for  maintenance,  &c.,  to  beneficiaries 
out  of  income,  which  they  had  been  directed 
by  the  truster  to  accumulate  for  their  benefit. 
The  Court  was  greatly  moved  by  the  fact  that 
the  primary  direction  was  to  accumulate  till  a 
total  of  £10,000  was  reached,  and,  at  the  time 
of  the  application,  this  total  bad  been  exceeded* 
Colquhoun,  Petitioner,  1894,  21  R.  671  ;  31 
S.  L.  R.  557  ;  1  S.  L.  T.  591. 
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15.  Advances  —  Income  directed  to  be 
Accumnlated— Nobile  oi&ciiim.— The  Court 
atUharised  advances  to  be  made  to  beneficiaries 
out  of  the  income  of  trust  funds,  which  was 
directed  to  be  accumulated.  Webster  v.  Miller's 
Trs.,  1887,  14  R.  601  ;  24  S.  L.  R.  368. 

16.  Advances  for  Children's  Education 
—  Accumulation  of  Surplns  Income. — A 

truster,  bound  by  marriage-contract  to  clothe 
and  educate  his  children  suitably  till  majority, 
provided  in  his  will  an  annuity  and  liferent  to 
his  widow  under  the  declaration  that  these  pro- 
visions were  intended  for  her  behoof  and  the 
children's,  and  with  an  express  wish  that  they 
should  remain  with  their  mother  and  be  main- 
tained and  educated  by  her.  After  a  declara- 
tion that  on  the  widow's  death  his  whole  estate 
should  be  held  for  his  children  and  their  issue, 
and  that  the  surplus  income  thereof  should 
during  her  life  be  held  by  his  trustees  for  the 
children  and  their  issue,  he  gave  discretionary 
power  to  his  trustees  either  to  accumulate  said 
surplus  or  in  their  option  to  apply  it  to  the 
establishment  of  sons  in  business  or  the  outfit 
of  daughters  on  marriage.  Held  that  the  last 
two  purposes  were  merely  instances  of  the  way 
in  which  the  discretionary  power  might  be 
exercised,  and  that  the  trustees  were  entitled 
during  the  widow's  life  to  make  suitable  ad- 
vances for  the  education  and  healthful  change 
of  residence  of  the  children.  Christie  v.  Christians 
Trs.,  1877,  4  R.  620. 

17.  Advances  out  of  Income  directed  to 
be  Accumulated  and  out  of  Capital.— The 
Court  refused  to  authorise  trustees  to  make 
advances  out  of  income  directed  to  be  accumu- 
lated or  out  of  capital.  Thomson,  d;c.  v.  Miller's 
Trs.,  1883,  11  R.  401  ;  21  S.  L.  R.  269. 

18.  Advances— Shares  not  Vested— Ac- 
cumulations —  Thellusson  Act.  —  Trustees 
were  directed  to  accumulate  the  income  of  the 
trust-estate  for  the  benefit  of  the  members  of  a 
class  (the  testator's  grandchildren).  Vesting  in 
the  individual  members  of  the  class  was  post- 
poned till  they  should  reach  the  age  of  twenty- 
five,  or  (in  case  of  girls)  marry.  The  Court 
authorised  the  trustees  to  make  advances  against 
the  prospective  shares  of  the  grandchildren,  for 
their  maintenance  and  education.  Before  the 
children  were  free  from  the  necessity  of  ad- 
vances the  Thellusson  Act  came  into  operation, 
stopping  accumulation  and  throwing  the  income 
into  intestacy.  Held  that,  notwithstanding,  the 
trustees  were  entitled  to  go  on  making  advances, 
the  Act  qvaad  hoc  having  no  application.  Mutt's 
Trs.  V.  Jameson^  1903  (0.  H.),  10  S.  L.  T.  701. 


19.  Advances  of  Income— Vested  Shares. 

— Trustees  held  estate  for  children  in  whom 
the  fee  was  vested,  but  from  whom  pay- 
ment was  withheld  imtil  a  future  date.  There 
was  no  direction  to  accumulate.  Held  that  the 
trustees  were  justified  in  making  advances  out 
of  income  towards  the  education  of  the  bene- 
ficiaries. Normand^s  Trs.  v.  Normandy  1900, 
2  F.  726 ;  37  S.  L.  R.  617;  7  S.  L.  T.  430. 

20.  Advances  out  of  Capital— Casus  im- 
provisus. — Trustees  acting  under  a  will  autho' 
rised  to  make  payments  out  of  capital  for  the 
benefit  of  an  adopted  daughter  of  the  testator  ; 
the  Court  refraining  from  deciding  whether 
the  estate  had  vested  in  her,  and  l>eing  influ- 
enced by  a  declaration  by  the  testator  that  the 
trustees  should  treat  the  young  lady  as  if  she 
were  his  own  child.  Cairns  v.  Caim^  Trs^ 
1901,  3  F.  545 ;  38  S.  L.  R.  364 ;  8  S.  L.  T.  474. 

21.  Advances— Class— Oift— Shares  not 
Vested— Nobile  oi&cium— In  loco  parentis. 

— Advances  authorised  to  children  out  of  the 
interest  of  a  portion  of  an  estate  bequeathed 
to  them  as  a  class  although  the  shares  had  not 
vested  in  them  individually,  the  testator  having 
been  in  loco  parentis  to  them.  DuncarCs  Trs, 
and  Others,  1877,  4  R.  1093 ;  14  S.  L.  R.  650. 

22.  Advances  for  Education  of  Bene- 
ficiaries-Advances out  of  Qeneral  Fund 
prior  to  Vesting  of  Shares— Incidence  after 
Vesting. — A  family  of  children  were  bene- 
ficiaries in  a  trust-estate,  as  a  class.  As  indi- 
viduals they  took  no  vested  interest  until  they 
attained  twenty-five  years  of  age,  or,  if  girls, 
married.  During  their  minority,  the  trustees 
obtained  authority  to  make  advances  towards 
their  education,  and  charge  such  advances 
against  the  general  fund  (Muir  v.  Muir*s  Trs., 
1887,  15  R.  170;  25  S.  L.  R.  119).  When  the 
date  of  distribution  arrived,  held  that  the  ad- 
vances made  for  the  education  of  each  chiH 
must  be  charged  against  his  own  share  of  the 
estate.  Muir^s  Trs,  v.  Muir,  1899,  37  8.  L.  R 
257 ;  7  S.  L.  T.  222.  Cf.  Latta,  1880,  7  R. 
881  ;  17  S.  L.  R.  630. 

23.  Advances— Children  without  Proper 
Legal  Guardian. — The  Court  refused  to  autho' 
rise  advances  to  infant  beneficiaries  until  a 
legal  guardian  had  been  appointed  to  them  in 
accordance  with  the  laws  of  their  domicile. 
Seddon,  Petitioner,  1891, 19  R.  101 ;  29  S.  L.  R. 
100  ;  1893,  20  R.  675  ;  30  S.  L.  R.  526. 

24.  Advances  out  of  Unappropriated  In- 
come —  Prospective  Shares.  —  The  Court 
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authorised  trustees  to  make  payment,  out  of 
unappropriated  income  of  ti-ust-estate  (a  sur- 
plus after  paying  annuities),  of  sums  towards 
the  maintenance  and  education  of  certain  grand- 
children of  the  testator,  the  trust-estate  having 
vested  in  grandchildren  as  a  class.  Clarh^s  jTrx., 
1895,  22  R.  706 ;  32  S.  L.  R  511 ;  3  S.  L.  T.  35. 

25.  Advances— Share  not  Vested— Pay- 
ment of  Income. — Trustees  authorised  to  pay 
to  a  minor  beneficiary  the  income  of  her  pro- 
spective share  in  the  trust-estate,  she  being  in 
need  of  tlie  money  for  her  suitable  upbringing 
and  education.  MaHin,  1904,  5  F.  592 ;  41 
S.  L.  R.  400  ;  11  S.  L.  T.  741. 

26.  Advances  to  Beneflciaries— Educa- 
tion.— Where  the  father  of  children  drew  a 
handsome  income  from  trust-estate,  of  which 
his  children  were  fiars,  the  Court  authorised  the 
trustees  to  pay  out  of  the  proceeds  of  the  chil- 
dren's shares  one-half  the  cost  of  their  educa- 
tion. Muir  V.  Muii's  Trs.,  1887, 15  R.  170  ;  25 
S.  L.  R.  119. 

27.  Advances  ont  of  Capital  —  Trusts 
(Scotland)  Act,  1867,  sec.  7.— Under  sec  7 
of  the  Trusts  Act,  1867,  the  Court  has  no 
authority  to  sanction  payments  already  made 
by  trustees  for  the  maintenance  of  beneficiaries. 
Young*s  Trs,,  1895  (0.  H.),  3  S.  L.  T.  192. 

28.  Advances— Trusts  Act,  1867— Vested 
Interest  —  Vesting  in  Class.  —  Trustees 
authorised  to  make  advances  out  of  income 
of  trust-e^'tate,  held  by  them  for  a  class  of 
children,  for  the  maintenance  and  upbringing 
of  members  of  the  class  in  whom  individually 
there  was  no  vestinj^.  Ross*  Trs.,  1894,  21  R. 
995  ;  31  S.  L.  R.  812  ;  2  S.  L.  T.  149. 


29.  Advances  out  of  Capital—' 
Trusts  Act,  1867,  sec.  7.— Where  the  vesting 
is  postponed  till  the  death  of  a  liferenter  the 
Court  has  no  power  at  common  law  or  under 
the  statute  to  authorise  advances  out  of  capital 
to  persons  who,  if  they  should  survive  the 
liferenter,  would  be  fiars  of  the  estate.  Bailli^s 
Trs.,  1896  (0.  H.),  33  S.  L.  R.  589;  4  S.  L.  T.  30. 

30.  Advances— Construction  of  Power  to 
Make. — A  power  to  make  advances  to  daughters 
"  on  their  marriage  '*'  held  not  to  include  power 
to  make  annual  allowances  to  married  daughten>, 
vesting  of  the  fee  being  postponed.  Baird's 
Trs.  v.  Duneanson,  1892, 19  R.  1045  ;  29  S.  L.  R 
862. 

31.  Advances  to  Fiars— Bight  of  Life- 
renter  to   Veto  Exercise. — A  truster  be- 


queathed to  his  widow  a  liferent  of  his  whole 
residue,  but  gave  his  trustees  an  exclusive 
power,  "  without  control  or  interference  from 
any  party  whatever,"  to  make  advances  to  a 
fiar  during  the  currency  of  the  liferent.  Held 
that  the  liferenter  had  no  power  to  stop  the 
truster's  makin;;  such  advances.  Caiiimes^ 
Trs.  V.  Caithness,  1877,  4  li.  937 ;  14  S.  L.  R. 
585. 

32.  Agent—Law-Agent— Action  against 
Trustees  and  Law-Agent— Competency. — 

The  beneficiaries  under  a  trust  brought  an 
action  to  have  it  declared  that  the  trustees  and 
the  law-agents  employed  in  the  trust  were 
conjunctly  and  severally  bound  to  repay  to  the 
trust  a  sum  lost  through  a  bad  investment. 
Held  that  it  was  competent  to  sue  the  two  sets 
of  defenders  in  one  action.  Opinion  that  there 
is  no  authority  tiiat  where  trustees  employ  law- 
agents  exclusively  for  the  benefit  of  interests 
under  the  trust  the  liability  of  the  law-agents 
is  not  the  same  to  the  beneficiaries  as  to  the 
trustees.  Roes  v.  Meek,  1886,  13  R.  1036 ;  23 
S.  L.  R.  760. 

33.  Agent— Appointment  of  Law- Agent 
— Nominee  of  Truster. — An  appointment  of 
a  law-  agent  to  a  trust,  made  by  the  truster,  is 
a  nomination  subject  to  the  discretion  of  the 
trustees  and  not  permanent  Cormack  v.  Keith 
dc  Murray,  1893,  20  R.  977  ;  30  S.  L.  R.  852;  1 
S.  L.  T.  152. 

34.  Agent— Law- Agent— Bemuneration 
—  Bankruptcy— Preference  — Charges  for 
Administration. — The  law-agent  of  a  testa- 
mentary trust  obtained  decree  for  his  pro- 
fessional account  against  the  trustee  who  had 
employed  him  and,  without  enforcing  his 
decree,  saw  the  trustee  transfer  the  whole 
estate  to  a  nominee  of  the  beneficiaries.  After 
two  years  the  deceased's  estate  was  sequestrated. 
Tlie  law-a>;ent  lodged  a  claim  for  the  amount 
of  his  account.  He  claimed  a  preferential 
ranking,  in  so  far  as  his  chaises  had  been  in- 
curred in  conserving  the  estate.  The  trustee 
gave  him  an  ordinary  ranking.  Held  that  he 
was  not  entitled  to  a  preferential  ranking. 
Question,  whether  he  was  entitled  to  any  rank- 
ing at  all.  Maegregor  v.  Maclennan*s  Tnutee, 
1898,  25  R.  482;  35  S.  L.  R.  388 ;  5  S.  L.  T. 
287. 

36.  Agent  —  Law- Agent  of  Trustee  on 
Sequestrated  Estate  — Title  to  purchase 
Effects  of  Bankrupt.— The  law-agent  in  a 
sequestration  held  entitled  to  purchase  effects 
of  the  bankrupt  exposed  for  sale  by  auction  by 
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tbe  trustee.  RtUherfurd  v.  Maegregor  ds  Coy,f 
1891,  18  R  1061 ;  28  S.  L.  R.  768. 

36.  Aiwignation  of  Benefldal  Interest— 

IntunatioiL — Circumstances  in  which  held  that 
intimation  of  an  aasignation  of  an  interest 
under  a  trust  was  sufficiently  made  to  one  of 
two  trustees.  Jameson  y,  S^rp,  1887,  14  R 
643 ;  24  S.  L.  R.  453. 

37.  Beneflciaiy— Sale  of  Trust  Property 
— ^Bight  to  Bid. — One  of  a  number  of  bene- 
ficiaries interested  in  heritable  trust  property 
held  entitled  to  bid  at  its  exposure  for  sale  by 
public  roup.  Shiell  y.  GtUhri^e  Tr$.,  1874,  1 
R.  1083;  lis.  L.  R.  625. 

38.  Beneflciaiy  —  Trust  under  Super- 
yision  of  Accountant  of  Oourt—Title  to 
Sue — ^Receipt. — It  is  competent  for  a  bene- 
ficiary in  a  trust,  placed  under  super^'ision  of 
the  accountant,  to  bring  an  action  against  the 
trust  without  first  laying  the  matter  before 
the  accountant  A  beneficiary  is  entitled  to 
payment  of  the  sum  brought  out  as  due  to  him 
on  the  trust  accounts  as  audited  each  year  by 
the  accountant  on  granting  a  simple  receipt, 
and  that  it  should  not  be  a  condition  of  pay- 
ment he  annually  examine  the  accounts  and 
acknowledge  that  they  are  correct.  Bonnar^ 
1893  (0.  H.),  1  S.  L.  T.  57. 

39.  Beneficiary— Payment— Repetition. 

— A  legatee  who  has  received  payment  cannot 
be  called  on  to  refund  what  he  has  received 
for  the  benefit  of  an  onerous  creditor  of  the 
testator  if  at  the  time  he  received  his  legacy 
there  remained  sufficient  funds  in  the  hands  of 
the  executor  to  meet  all  claims,  and  if  the 
creditor  has  failed  ddnto  tempore  to  claim 
against  the  executor.  Circumstances  under 
which  a  claim  after  five  years  held  not  to  be 
made  debito  tempore.  Magistrates  and  Town 
Council  of  St  Andrews  v.  jFV>f6«,  1893  (0.  H.), 
31  S.  L.  R.  225  ;  1  S.  L.  T.  340. 

40.  Beneficiary  of  Trust— Action  against 
alleged  Debtor. — An  action  by  a  beneficiary 
under  a  trust  against  a  debtor  to  the  trust,  if 
not  incompetent,  at  all  events  must  be  sup- 
ported by  very  special  averments.  Crammond 
V.  Gordon,  1902  (O.  H.),  10  S.  L.  T.  12. 

41.  Beneficiary— Title  to  Sue— Debtor  of 
Trust. — A  beneficiary  under  a  trust  has  no 
title  to  sue  the  trust's  debtors.  Hannah  v. 
Sharp,  1901  (O,  H.),  9  S.  L.  T.  333. 

42.  Beneficiary— Title  to  sue  Debtor  of 
Trust.  —  On   averments   that   trustees  were 


acting  collusively  in  failing  to  call  a  debtor  of 
the  estate  to  account,  the  Court  allowed  a  bene- 
ficiary to  sue  the  debtor  for  payment  of  the 
debt  to  the  trust  WaU  v.  Bogen^  Trs.,  1890, 
17  R  1201 ;  27  S.  L.  R  904. 

48.  Constitution— Appointment  of  "  Exe- 
cutors "-Trusts  Act^  1861,  sec  1.— Terms 
of  a  will  under  which  held,  that  although  the 
persons  appointed  to  administer  the  estate 
were  designed  "executors,**  they  were  truly 
"gratuitous  trustees  nominated  in  a  deed** 
within  the  meaning  of  sec.  1  of  the  above  Act. 
Ainslie,  dx.  y.  Ainslie,  1886,  14  R  209 ;  24 
S.  L.  R  164. 

44.  Constitution— Appointment  of  Exe- 
cutors-Implied Trust— A  testatrix  left  to 
two  sisters  in  succession  the  liferent  of  her 
whole  estate,  and  dii^cted  that  upon  the 
decease  of  the  survivor,  her  estate  was  to  be 
divided  among  eleven  persons  named,  "or 
the  survivor  of  the  above-mentioned  at  the 
time  of  succession."  She  nominated  four 
persons  to  be  her  sole  executors  and  universal 
intromitters  with  her  moveable  estate.  Held 
that  the  vesting  of  the  residuary  shares 
was  postponed  to  the  death  of  the  sur- 
vivor of  the  liferentrices,  and  that  the  per- 
sons nominated  as  executors  were  also  trustees. 
Bannatyne  v.  Dunlop,  1894  (0.  H.),  1  S.  L.  T. 
484. 

45.  Constitution— Conveyance  of  Herit- 
aire  nnder  Burden  of  Annuities— Heritable 
Creditors. — A  testator  by  his  will  and  settle- 
ment nominated  and  appointed  certain  persons 
"  to  be  my  trustees ;  to  them  1  give  full  power 
to  see  my  will  and  arrangements  fulfilled 
for  the  benefit  of  my  heir  after  named  and 
designed  —  First,  then,  dwelling  -  house  and 
grounds,  ever^^thing  moveable  and  heritable  to 
remain  in  the  hands  of  the  heirs  of  A.,  my 
father,  in  perpetuity ;  following  up  this  t«»  be 
my  desire  and  will,  I  fix  on  B.  ...  to  be  my 
heir  of  Balling  House  and  grounds  as  it  now 
stands,  heritable  and  moveable,  subject"  to 
certain  reservations,  and  under  burden  of  cer- 
tain annuities.  B.,  having  made  up  titles, 
granted  a  bond  and  disposition  over  Dalling 
House.  In  an  action  of  poinding  of  the  ground 
and  of  maills  and  duties,  at  the  instance  of  the 
bondholder — held  that,  whether  B.  or  the 
trustees  were  the  proper  disponees  of  Dalling 
House  under  the  foregoing  will  and  settlement, 
it,  at  all  events,  imported  a  trust  in  favour  of 
the  annuitants  which  the  bondholder  was  not 
entitled  to  defeat  Hyndman  r.  Ross,  1881,  18 
S.  L.  R  718. 
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46.  Oolistitation— Declarator  of  Trust- 
Evidence— Writ  or  Oath— Act  of  1696,  c. 
25. — The  pursuer  was  insolvent.  His  creditors 
agreed  that  bis  whole  assets  should  bej  sold  to 
the  defender  for  £370.  The  pursuer  sued  the 
defender  for  declarator  that  the  defender  pur- 
chased the  assets  for  and  on  behalf  of,  and  in 
trust  for,  the  pursuer,  who  was  to  recover  the 
assets  on  refunding  to  the  defender  the  price 
paid.  Held  that  *'no  deed  of  trust"  being 
averred,  the  Act  of  1696,  c  25,  did  not  apply, 
and  proof  allowed,  Oardiner  v.  Cotoie,  1897 
(O.  H.),  4  S.  L.  T.  256. 

47.  Oonatitntion— Direction  to  Bequeath. 

— Truster  "authorised**  his  widow  to  leave 
certain  sums  to  his  relations.  Held  that  this 
was  an  imperative  trust  binding  on  the  widow. 
Beddi^s  Trs.  v.  Ltndtay,  1890,  17  R.  668 ;  27 
S.  L.  R.  514. 

48.  Gonstitation  —  Executory  Troat  — 
Directions  to  Entail— Beqniaites  of  Valid 
Entail — Oonstmction — Substitute — Con- 
ditional Institute. — A  truster  directed  his 
testamentary  trustees  to  convey  heritable  pro- 
perty to  a  series  of  conditional  institutes.  [This 
was  the  construction  which  the  Court  put  upon 
the  destination.]  He  added  a  provision  :  **  It 
shall  not  be  in  the  power  of  (naming  the  con- 
ditional institutes),  who  may  succeed  under  these 
presents  to  my  said  estates  to  sell  or  dispose  of 
the  same  ...  or  to  contract  debt  whereby  the 
same  may  be  affected,  or  to  alter  the  order  of 
succession  herein  prescribed ;  and,  ibr  the  pur- 
pose of  rendering  these  prohibitions  effectual, 
I  direct  my  trustees  to  cause  these  presents  to 
be  registered  in  the  register  of  tailzies,  it  being 
my  express  desire  that  the  said  lands  shall 
remain  in  perpetuity  in  the  family  of  A.,  in 
terms  of  the  foregoing  destination.''  Ld.  Kin- 
caimey  held  that  this  direction  amounted  to 
an  executory  trust,  obliging  the  trustees  to 
execute  an  effectual  entail  of  the  lands.  The 
CSourt  reversed  this  judgment,  holding  that  the 
truster  having  clearly  defined  the  manner  in 
which  his  intention  was  to  be  carried  into  effect, 
it  was  not  competent  to  interfere  with  these 
explicit  instructions,  in  order  to  carry  out  what 
was  presumed  to  have  been  the  object  at  which 
the  truster  aimed.  Observations  by  Ld.  Kinnear 
on  the  construction  of  wills  and  on  executory 
trusts.  Safidys  v.  Bain's  Tra,,  1897,  26  R.  261 ; 
36  8.  L.  R.  211  ;  5  S.  L.  T.  238. 

49.  Oonstitution— Expression  of  Inten- 
tion.— A  gentleman  wrute  requesting  parents 
**  if  and  when  you  receive  a  cheque"  for  a  sum 
which  he  expected  to  receive  from  a  trust,  to 


hold  the  money  in  trust  for  their  son.  But  he 
died  without  having  sent  the  money  although 
his  interest  in  the  trust  referred  to  had  become 
payable.  Held  that  the  letter  did  not  amount 
to  the  constitution  of  a  trust,  nor  to  an  assigna- 
tion of  the  writer's  interest  in  the  before-men- 
tioned trust  Hutcheson  v.  Potter,  1901  (0.  H.), 
9  S.  L.  T.  214. 

50.  Constitution  —  Intention  —  Convey- 
ance Mortis  causa— Absolute  or  in  Trust? 

— The  constitution  of  a  testamentary  trust  is  a 
question  of  intention,  to  be  inferred  from  the 
terms  of  such  testamentary  writings  as  may 
have  been  left  by  the  deceased.  So  a  trust  was 
held  to  have  been  constituted,  where  a  husband 
(1)  left  and  disponed  his  whole  estate  to  his 
widow,  under  obli^'ation  to  support  his  chil- 
dren ;  (2)  conjoined  with  her  '*  as  executors " 
two  other  persons ;  (3)  granted  full  power  of 
sale;  (4)  nominated  a  law-agent  on  the  said 
estate.  UrquhaH's  Ezre.  v.  Abbott,  1899,  1  F. 
1149;  36  S.  L.  R.  896;  7  S.  L.  T.  114.  Of. 
Oram  v.  Cummifig,  1899,  37  S.  L.  R  116. 

51.  Constitution— Precatory  Bequest.— 

A  bequest  **  to  A.  B.  for  the  benefit  of  herself 
and  her  sister  C.  D.,'*  held  to  confer  equal  rights 
of  fee  on  the  sisters,  with  a  trust  on  A  B.  to 
administer  G.  D.'s  share  during  their  joint 
lives.  Macpherson  v.  Macpherson^s  GuraJtor  bonis, 
1894,  21  R.  386 ;  31  S.  L.  R  271 ;  1  S.  L.  T. 
449. 

52.  Constitution— Precatory  Trust.— The 

executor  of  a  legatee  taking  under  a  will 
whereby  the  testator  prayed  her  to  make  a 
certain  disposition  of  her  estate,  held  not  bound 
by  the  precatory  trust,  the  legatee  having  died 
intestate,  Bardaxfs  Err,  v.  M^Leod,  1880,  7 
R  477  ;  17  S.  L.  R  311. 

53.  Constitution  — Precatory  Bequest — 
Uncertainty.  —  A  testator  bequeathed  the 
residue  of  his  estate  to  his  dnughters,  and 
"wished  that  £200  a  year  should  be  paid  to 
C.  D."  "  I  do  not  think  my  daughters,"  he 
wrote,  "  will  object  to  this."  Held  that  there 
was  no  effective  bequest  of  the  £200  a  year. 
Hamilton's  Trs,  v.  Hamilton,  1901, 4  F.  266  ;  39 
S.  L.  R  169. 

54.  Constitution  — Precatory  Trust.— A 
wife  addressed  a  testamentary  writing  to  her 
husband  leaving  ever}'thiug  she  had  at  his  dis- 
posal, '*  knowing  that  you  will  do  as  I  wish  with 
it."  Held  that  the  writing  contained  an  un- 
qualified gift  to  her  husband,  and  that  the 
wife's  estate  passed  to  the  trustee  on  his 
seqiiestrated    estate ;    an    averment    by    the 
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hasbuid  that  his  wife  bad  given  him  oral 
diiectioiii  what  to  do  with  the  estate  heing  held 
inelerant  fFttim  t.  Luuiiay,  1878, 5  R  539 ; 
15  S.  L.  B.  289. 

55.  Constitiitioiir-Power  of  Dispofml— 
Semiltisir  Trust  — Uneertamtj—Oift. — 

Shortly  before  hiB  death,  a  father  deposited  a 
gam  of  money  in  bank  in  the  names  of  two 
daughters,  and  handed  them  a  memorandnm 
of  directions  for  the  adminiBtration  of  the 
money  ^  for  behoof  of  my  son  A."  He  desired 
them  to  pay  the  money  ^  to  and  for  behoof  of 
A.,  at  such  times  and  in  such  ways  as  I  may 
direct  or  as  they  may  think  proper  .  .  .  and 
should  the  whole  not  be  disposed  of  in  the  life- 
time of  A.,  my  daughters  may  dispose  of  the 
babince  in  any  way  they  think  proper.^  The 
father  left  no  further  directit  ins.  A .  died  while 
yet  there  remained  about  £1000  of  the  money 
in  the  hands  of  his  sisters.  A  competition 
having  arisen  between  (1)  the  two  daughters; 
(2)  A.'s  executors ;  (3)  the  father's  testamentary 
trustees  for  the  fee  of  the  £1000^— held  that 
no  gift  was  conferred  by  the  memorandum  on 
either  of  the  first  or  second  claimants,  and  that 
the  £1000  formed  part  of  the  father's  trust- 
estote.  Anderwn  v.  SmoTuy  1898,  25  R.  493; 
35  S.  L.  B.  396;  5  S.  L.T.  309. 

56.  Gonstitation  —  Promise  —  Perform- 
aace. — A  man  promised  his  dying  wife  from 
whom  he  had  obtained  a  foitune  that  he  would 
make  provision  for  her  sister.  He  thereafter 
executed  a  will  which  made  his  promise  good. 
Dying,  his  will  was  held  revoked  by  the  sub- 
sequent birth  of  a  child  of  a  second  marriage. 
Held  that  the  performance  of  the  promise  to 
his  first  wife  could  not  be  enforced  by  her 
sister  against  the  representatives  of  the  de- 
ceased. Crow  V.  Cathro,  1903,  6  F.  950 ;  40 
S.  L.  R.  687  ;  11  S.  L.  T.  143. 


57.  Conatitation— Besiduary  Legatee— 
Whether  Tmstee  or  Beneflciairy.— A  testator 
disponed  to  and  in  favour  of  the  residuary 
legatee  of  his  moveable  estate  the  whole  residue 
of  his  heritable  estate,  *'  always  with  and  under 
the  conditions  and  provisions  hereinafter  in- 
serted." Thereafter  the  disponee  was  "  directed 
to  dispose  of,  either  by  private  bargain  or  public 
sale,  as  may  be  considered  most  advantageous, 
my  whole  heritable  estate  other  than  that 
specially  above  conveyed,  and  that  within  three 
years  after  my  death,  and  invest  the  free  pro- 
ceeds in  Qovemment  stock  "  for  certain  persons 
in  liferent  and  their  representatives  in  fee. 
HM  that  the  residuary  legatee  was  constituted 
a  trustee  for  all  concerned,  the  period  of  three 


yeuB  being  allowed  for  the  ad  vantageoos  realisa- 
tion of  the  estate,  and  was  therefore  not  entitled 
to  the  rents  accruing  while  the  estate  remained 
unsold.  Johnston  and  Othen^  1880, 18  S.  L.  B. 
60. 

68.  Gonstitotioii— Trust  or  ICaadate— 
Evidence— Act  1686^  c  25.— An  agreement 
between  A.  and  B.  that  A.  shall  buy  heritable 
property  for  R,  carry  through  the  sale  in  his 
own  name,  and  have  the  disposition  taken  in 
B.'s,  is  of  the  nature  of  a  trust  and  not  of  the 
nature  of  a  mandate.  It  can  be  proved  only 
by  writ  or  oath.  Held  that  mi^ves  of  sale  are 
a  "deed  of  trust"  in  the  sense  of  the  Act  1696, 
c  25.  Dunn  v.  Pratt,  1898,  25  R.  461 ;  35 
S.  L.  R  365  ;  5  S.  L.  T.  285. 

59.  Constitaiioii— Uncertaintj  — Diiec- 
tion  to  Settle— Bepugnaiicy. —Trustees  being 
directed  to  settle  the  share  of  residue  destined 
to  a  daughter  of  the  truster  **  in  similar  terms 
to  the  provisions  of  her  sisters'  marriage-con- 
tracts," and  these  marriage-contracts  being 
quite  dissimilar,  held  that  the  beneficiary  was 
entitled  to  imfettered  pa}'ment  of  her  share. 
Murray  v.  MaJt}u$on's  Trt.,  1898  (0.  H.),  6 
S.  L.  T.  149. 

60.  Gonstitation- Uncertainty  — Sealed 
Directions  —  Besnlting  Trust- Order  hy 
Conrt  to  open  Sealed  Packet.  —  Edmond 

executed  and  duly  recorded  a  conveyance  of 
Kingswells  in  favour  of  his  son,  in  liferent 
only,  and  certain  trustees  in  fee,  for  purposes 
which,  the  deed  narrated,  would  be  specified 
by  the  disponer  in  a  deed  to  be  afterwards 
executed  by  him.  After  Edmond's  death,  there 
was  found  in  his  repositories  a  sealed  envelope^ 
indorsed  by  the  deceased,  with  a  direction  that 
it  was  not  to  be  opened  till  after  the  death  of 
his  son,  the  liferenter.  Unless  this  envelope 
contained  directions  re  the  fee  of  Kingswells, 
there  were  none  other.  The  Court  ordered  that 
the  sealed  envelope  be  opened.  Edmond  v. 
LordPrwost  of  Aberdeen,  1897,  1  F.  154;  35 
S.  L.  R.  193 ;  5  S.  L.  T.  230. 

61.  Denuding— Acceleration  of  Payment 
— Arrangement  with  Annuitant. — a  truster 
directed  his  trustees  to  invest  his  means,  and 
"from  the  free  annual  proceeds  thereof*  to 
pay  a  certain  annuity  ;  further,  upon  the  death 
of  the  annuitant,  to  "  divide  my  whole  means 
and  estate  into  seven  shares,"  to  be  paid  to 
certain  beneficiaries,  who  were  named.  There 
was  a  substitution  in  the  event  (which  did  not 
happen)  of  any  of  the  beneficiaries  predeceasing 
the  testator.    The  annuity  did  not  exhaust  the 
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income.  Held  that,  as  the  estate  vested  a  morte 
teitatons,  the  sanction  of  the  Court  might  he 
given  to  an  arrangement  hetween  the  hene- 
ficiaries  and  the  annuitant  under  which  the 
estate  was  to  he  divided  on  satisfactory  security 
heing  given  to  the  annuitant.  McuJcaifs  Trs,  v. 
Sinclair,  1878, 16  S.  L.  R.  197. 

62.  Denuding-^Acceleration  of  Payment 

—  Discharge  of  Alimentary  Annuity.  — 
Terms  of  settlement  under  which  held  (1)  that 
the  period  of  division  of  residue  fixed  by  the 
truster  could  not  be  anticipated  by  a  discharge 
of  annuities  burdening  the  estate,  these  annui- 
ties being  alimentary;  (2)  that  any  surplus 
revenue  arising  year  by  year  over  and  above 
the  sum  requisite  to  meet  the  annuities  might  be 
divided  as  it  arose.  Curror  {HendersorCs  Judicial 
Factor)  and  Others,  1874,  11  S.  L,  R.  607. 

63.  Denuding— Acceleration  of  Payment 

—  Marriage  -  Contract  —  Benunciation  of 
Liferent. — By  antenuptial  marriage-contract 
the  intended  spouses  mutually  conveyed  to 
and  in  favour  of  each  other,  and  the  survivor 
in  liferent  allenarly,  and  to  the  children  of 
the  marriage  .  .  .  whom  failing,  to  their  heirs 
or  assignees,  at  the  decease  of  the  survivor,  in 
fee,  their  whole  estates,  including  acquirenda. 
Some  years  after  the  husband's  death,  there 
being  then  only  one  child  alive,  the  widow 
desired  to  renounce  her  liferent,  in  order  that 
the  child  should  receive  the  capital  of  the 
estate.  Held  that  the  fee  of  the  husband's 
estate  vested  in  the  children,  at  latest,  at  the 
dissolution  of  tne  marriage,  and  that  the  widow 
could  renounce  her  liferent,  and  the  child,  in 
whom  the  estate  had  vested,  receive  payment 
of  the  capital  from  the  trustees.  Knox  v. 
Knox's  Trs,,  1887,  24  S.  L.  R.  282. 

64  Denuding— Alimentary  Provision— 
Trustees  bound  to  Retain.— When  all  the 
trust  purposes  in  a  settlement  had  been  imple- 
mented save  the  direction  to  pay  an  alimentary 
annuity,  not  arrestable  nor  assignable  by  the 
annuitant,  the  heir-at-law  of  the  truster, 
having  arranged  with  the  annuitant  that  he 
should  accept  a  bond  of  annuity  over  the  herit- 
able part  of  the  estate,  and  concur  with  him 
in  discharging  the  trustees,  called  upon  the 
trustees  to  denude.  Held  that  the  annuitant 
had  no  title  to  discharge  the  alimentary  pro- 
vision, and  that  therefore  the  trustees  had  no 
right  to  denude.  Whites  Trs,  v.  White,  1877, 
4  R.  786 ;  14  S.  L.  R  499. 

65.  Denuding— Acceleration  of  Payment 
— Alimentary  Liferent— Conditio  si  sine 


liberis. — A  marriage-contract  provided  that  if 
the  wife  predeceased  her  husband,  the  trustees 
should  hold  the  funds  for  his  alimentary  life- 
rent use,  and  should  on  his  death  convey  the 
capital  to  the  issue  ;  but  if  there  were  no  issue, 
or  if  they  predeceased  the  term  of  payment, 
then  the  capital  was  to  be  at  the  wife's  dis- 
]>OBal.  The  wife  died,  leaving  a  will  in  favour 
of  the  husband,  and  survived  by  one  child. 
The  husband  and  the  child  claimed  payment. 
Held  payment  could  not  be  accelerated,  because 
(1)  there  was  the  chance  that  the  child  might 
predecease  the  father,  leaving  issue  who  would 
be  entitled  under  the  conditio  ;  and  (2)  because 
the  father's  liferent  being  alimentary,  could 
not  he  renounced.  Hughes  v.  Edwardes,  1892, 
19  R.  (H.  L.)  33;  29  S.  L.  R.  911. 

66.  Denuding— Acceleration  of  Payment 
— Benunciation  of  Annuity.— In  order  to 
the  due  exercise  of  the  power  of  the  Court  to 
accelerate  payment  it  is  essential  that  the 
beneficiaries  to  whom  the  trustees  are  directed 
to  pay  shall  have  a  vested  and  indefeasible 
interest  in  the  provisions.  Hence,  where 
trustees  were  directed,  on  the  death  of  an 
annuitant,  to  pay  the  residue  to  the  truster's 
children,  the  share  of  any  predeceasing  child 
going  to  his  issue,  and  failing  issue,  into  resi- 
due, held  that  the  annuitant's  renunciation  of 
her  annuity  did  not  warrant  acceleration  of 
pavment.  Muirhead  v.  Muirhead,  1890,  17  R. 
(H.  L.)46;  27S.  L.  R.917. 

67.  Denuding— Acceleration  of  Payment 
—Benunciation  of  Liferent.— Trustees  were 
directed  to  execute  an  entail  of  estates  upon 
the  expiry  of  a  liferent.  A  number  of  persons 
stood  to  be  institutes  according  as  the  persona 
called  before  them  should  predecease  or  survive 
the  liferenters.  Held  that  no  one  of  these 
persons  was  entitled  to  come  forward  at  any 
time  with  a  renunciation  of  the  liferent  in  his 
hand  and  demand  a  conveyance  of  the  estate. 
Anderson  v.  Ainslie,  1890,  17  R.  337  ;  27 
S.  L.  R.  276. 

68.  Denuding— Acceleration  of  Payment 
—Benunciation  of  Liferent.— The  liar  of 
part  of  a  trust-estate,  the  whole  of  which  is 
subject  to  a  liferent,  is  not  entitled  to  demand 
from  the  trustees  payment  of  his  share  on 
obtaining  the  consent  of  the  liferenter,  as  it  is 
possible  that  accelerated  payment  of  his  share 
might  prejudice  the  rights  of  the  fiars  of  the 
estate.  Haldan^s  Trs.  v.  Haldane,  1895,  23  R. 
276 ;  33  S.  L.  R.  206 ;  3  S.  L.  T.  199.  Kobert- 
son  V.  Robertson's  Trs.,  1900  (0.  H.),  8  S.  L.  T. 
60. 
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09.  Denuding— Acceleratioii  of  Payment 
— Benundation  of  Liferent— €Hft  to  Chil- 
dren* —  A  testator  bj  his  tniBt-disposition 
and  settlement  directed  his  trustees  to  invest 
one-half  of  the  residue  of  his  estate  for  a 
daughter  in  liferent  only,  exclusive  of  her 
husband's  jus  mariti,  and  for  her  children  in 
fee.  When  the  daughter  was  sixty  she  claimed, 
along  with  her  husband  and  her  children, 
payment  of  her  share  of  residue.  Held  that 
they  were  entitled  to  immediate  payment. 
Louson'8  Trs,  v.  Dickstms,  1886, 13  R.  1003 ;  23 
S.  L.  R.  722. 

70.  Denuding— Acceleration  of  Payment 
— Advanced  Age  of  Parent.-— Where  spouses 
had  been  married  for  tliirty-nine  years  and  the 
wife  was  sixty-one  years  of  age  the  Court,  in 
administering  a  trust,  proceeded  on  the  as- 
sumption that  the  wife  was  past  childbearing 
and  authorised  payment.  UrquharVi  Trs,  v. 
UrquhaH,  1886,  14  R  112  ;  24  S.  L.  R.  98. 

71.  Denuding— Acceleration  of  Payment 
— ^Renunciation  of  Liferent— Insurance- 
Trustees  found  entitled  to  denude  where  a 
liferenter  renounced  her  liferent,  and  the  fiars 
of  the  time  protected  the  rights  of  contingent 
fiars  by  insurance.  APPherson^s  Trs,  v.  Hill, 
1904, 4  F.  921 ;  39  S.  L.  R.  657  ;  10  S.  L.  T.  143. 

72.  Denuding— Acceleration  of  Payment 
— Benunciation  of  Liferent— Distribution 

of  Estate.— See  Af'Murdd's  Trs.  v.  M^Murdo, 
1897,  24  R.  458 ;  34  S.  L.  R.  339 ;  4  S.  L.  T. 
263. 

73.  Denuding— Acceleration  of  Payment 
— Specific  Sum.  —  A  testator  directed  his 
trustees  to  hold  the  residue  of  his  estate  until 
the  death  of  his  wife,  and  upon  that  event 
happening  to  set  aside  out  of  the  residue  a 
sum  of  £10,000  for  the  endowment  of  a  Pro- 
fessorship and  to  divide  the  remainder  among 
certain  schemes.  J/eld  that  the  trustees  were 
not  entitled,  even  with  the  consent  of  the 
widow,  to  pay  over  the  £10,000  during  her 
life.  Eldei^s  Trs.  v.  Treasurer  of  Free  Church- 
of  Scotland^  dbc.,  1881,  8  R.  593 ;  18  S.  L.  R. 
392. 

74.  Denuding— Acceleration  of  Payment 
— Thellusson  Act. — Where  payment  of  a 
fund  held  by  trustees  was  postponed  for  the 
sole  purpose  of  accumulation,  and  accumulation 
was  put  a  stop  to  by  operation  of  the  Tliellusson 
Act,  held  that  the  trustees  must  denude.  Col- 
quhoun  v.  Colqufioun's  Trs.,  1892;  19  R.  946; 
29  S.  L.  R  797. 


75.  Denuding— Acceleration  of  Payment 
— Unforeseen  Erent— Discount.— A  truster 
directed  his  trustees  to  make  over  his  business 
to  A.,  burdened  with  a  legacy  to  B.  or  his 
children.  In  order  not  to  hamper  the  business 
the  payment  of  the  legacy  was  postponed  till 
twenty  years  after  the  truster's  death.  The 
business  was  discontinued  after  nine  years. 
Held  B.  was  entitled  to  immediate  payment 
of  a  sum  representing  the  then  value  of  the 
amount  payable  at  the  appointed  time.  Finlajfs 
Trs,  V.  Ftnlay,  1886,  13  R.  1052;  23  S.  L.  R. 
774. 

76.  Denuding— Alimentary  Liferent  in 
fkvour  of  Beneficiary  who  is  also  Fiar— 
Extent  of  Bight. — A  testetor  directed  hia 
trustees  to  hold  the  residue  of  his  estate  for 
behoof  of  his  daughter  in  liferent  allenarly. 
In  the  event  of  her  being  married  and  leaving 
lawful  issue  he  directed  the  residue  to  be  made 
over  to  such  issue  after  their  mother's  death, 
and,  in  the  event  of  her  death  without  lawful 
issue,  the  residue  was  to  be  made  over  to  the 
truster's  heirs,  executors,  and  assignees  whom- 
soever. The  daughter  being  fifty-eight  and 
unmarried,  and  being  also  his  heir^t-law  and 
sole  next-of-kin,  brought  an  action  to  have  it 
declared  that  there  had  vested  in  her  an  ab- 
solute right  to  the  fee  of  the  said  residue. 
Held  that  although  there  was  in  her  an  un- 
qualified revei*sionary  right  to  the  residue  of 
the  estate,  the  right  of  liferent  was  qualified, 
and  tliat  the  trustees  must  hold  the  income  of 
residue  as  an  alimentary  provision  for  her 
benefit,  and  could  not  pay  over  to  her  the 
capital.  Barrmi  v.  Barron! s  Trs,^  1887  (0.  H.), 
24  S.  L.  R.  735. 

77.  Denuding— Discharge  by  all  Parties 
Interested. — Held  that  trustees  under  a  mar- 
riage-contract were  bound  after  the  death  of  the 
wife  to  denude  in  favour  of  the  husband  and  the 
only  child  of  the  marriage,  the  latter  having 
reached  majority,  and  these  parties  having  the 
sole  interest  in  the  trust-estate  as  liferenter  and 
fiar  respectively.  Crawford  v.  CrawfortTs  Trs., 
1873, 11  &  L.  R  2. 

78.  Denuding  —  Exercise  of  Power  of 
Appointment.  —  Defender  as  trustee  held 
certain  heritable  property  for  the  beho4»f  of 
the  pursuer,  under  directions  *'to  apply  the 
same  to  the  s<ile  and  separate  use  of  the  (pur- 
suer) during  the  natural  term  of  her  life,  jus 
mariti  being  excluded,  and  the  said  trustee 
shall  i)ay  over  and  apply  or  dispone  and  assign 
the  said  property  to  such  persons  as  the  said 
(pursuer)  shall  by  any  deed  from  time  to  time 
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appoint."  Then  followed  a  substitution  of 
other  persons.  The  lady  sold  ber  interest  in 
tbe  property,  executed  an  irrevocable  deed  of 
appointment  and  called  on  the  defender  to 
grant  a  disposition  to  the  purchaser.  On  his 
refusal  the  present  action  declaratory  of  the 
lady's  right  was  brought.  Held  that  the  lady 
being  sole  beneficiary,  and  her  interest  not 
being  restricted  to  an  alimentary  liferent,  she 
was  entitled  on  executing  an  irrevocable  deed 
of  appointment  to  decree  ordaining  the  trustee 
to  execute  the  deed  in  question.  Steward  v. 
Vanner,  1894  (0.  H.),  1  S.  L.  T.  649. 


79.  Denuding— Entail  Amendment  Act, 
1868,  sec.  17— Bntherfbrd  Act,  sees.  47, 
48. — Trustees  were  empowere.!,  "  if  they  con- 
sider it  proper,  to  continue  to  retain  the 
trust -estate  under  their  own  management 
until  the  death  of  all  my  surviving  grand- 
children, and  thereafter,  as  soon  as  there  shall 
be  five  of  iny  lineal  descendants  in  existence, 
to  bring  the  trust  to  an  end.  .  .  ."  Held  that 
this  direction  was  struck  at  by  the  Rutherfurd 
Act,  sec.  48,  and  by  sec.  17  of  the  £ntail  Amend- 
ment Act,  1868,  and  that  an  only  surviving 
grandchild  was  entitled  to  immediate  payment 
of  the  estate.  Davie  v.  Davids  Trs.,  1900  (0.  H.), 
8  S.  L.  T.  28.  See  M'Culloch  v.  MaccvXhch's 
Trs,,  1903,  6  F.  (H.  L.)  3 ;  41  S.  L.  R.  88 ; 
[1904]  A.  C.  55  ;  11  S.  L.  T.  429  ;  and  DownU's 
Trs.,  1901,  38  8.  L.  R.  755 ;  9  S.  L.  T.  142. 

80.  Denuding  —  Failure  of  Purposes  — 
Marriage  -  Contract.  —  A  lady's  marriage- 
contract  made  provision  for  three  contin- 
gencies,— (1)  that  of  the  wife  predeceasing  her 
husband  leaving  issue ;  (2)  her  predecease 
without  children ;  (3)  the  husband's  prede- 
cease without  children.  The  husband  having 
predeceased,  leaving  children,  held  that  the 
widow  and  children  were  entitled  to  call  on 
the  trustees  to  denude.  Scotfs  Trs,  v.  Scotty 
1902  (0.  H.),  10  S.  L.  T.  122. 

81.  Denuding— Acceleration  of  Payment 
— Direction  to  Accumulate.— Trustee^*  were 
directed  to  pay  an  annuity  to  the  truster^s 
widow  and  to  accumulate  the  surplus  income, 
and  on  her  death  to  make  over  the  residue. 
On  the  widow's  repudiation  of  the  settlement, 
held  the  residuary  legatees  were  entitled  to 
immediate  payment  subject  to  existing  and 
contingent  interests  despite  the  order  to  ac- 
cumulate. Luca^  Trs.  v.  The  Trustees  and 
Patrons  of  the  Lucas  Trust,  1881,  8  R.  502  ;  18 
S.  L.  R  343. 

82.  Denuding— Acceleration  of  Payment 
'—  Marriage  -  Contract.  —  Marriage- contract 


trustees  held  bound  to  denude  and  pay  over 
estate  before  arrival  of  the  period  of  division 
named  in  the  contract,  on  receiving  a  full  dis- 
charge from  all  the  parties  interested.  Pretty 
V.  Newbigging,  1854,  16  D.  &Sl  followed.  Grant 
V.  Grants  Trs.,  1876,  3  R  280 ;  13  S.  L.  R.  176. 

83.  Denuding— Nobile  officium— Public 
Trust— Local  Gtovemment  (Scotland)  Act» 
1889  (62  h  53  Vict.  c.  50),  sec.  25,  subsec.  2. 

— A  petition  by  trustees,  who  represented  the 
different  public  interests  of  a  county,  and  who 
held  as  trust-property  for  various  county  pur- 
poses a  county  hall  erected  about  1819,  to  be 
allowed  to  transfer  the  said  hall  to  the  county 
council,  and  for  exoneration  and  discharge, 
granted.  Earl  of  Rosebery  and  Others,  1892,  29 
S.  L.  R.  865. 

84.  Denuding— Obligation  to  Reconsti- 
tute Trust  in  Event  of  Issue— Possibility 
of  Issue. — ^A  trustee  conveyed  his  estates  to 
trustees  for  payment  of  the  annual  income  to 
his  daughter,  to  be  under  her  exclusive  control 
and  at  her  sole  disposal,  and  also  directed  that 
they  should  hold  the  estate  for  the  benefit  of 
her  lawful  children  if  she  was  married,  and,  if 
she  was  unmarried  or  without  lawful  children, 
that  they  should  convey  and  make  over  the 
estate  to  his  nearest  lawful  heirs  whomso- 
ever. The  daughter,  who  was  her  father's  heir, 
and  wa:3  also  unmarried  and  fifty-five  years  of 
age,  raised  an  action  of  declarator  of  her  right 
to  the  fee.  Held  (per  Ld.  McLaren)  that  the 
fee  had  vested  in  the  daughter  under  the 
destination  to  her  father,  and  that  the  trustees 
were  bound  to  convev  the  estate  to  her  on 
condition  that  she  entered  into  an  obligation 
to  reconstitute  the  trust  if  she  married  and 
had  a  child.  Williamson  v.  WiUiamson^s  Trs,, 
1881  (0.  H.),  19  S.  L.  R.  276. 

86.  Denuding— Provisions  to  Children— 
Surrogatum. — In  lieu  of  a  security  for  £6000 
oyer  heritable  estate,  trustees  for  children's 
provisions  obtained  payment  from  the  trustee 
on  the  sequestrated  estates  of  the  father,  pay- 
ment of  £2510.  Held  that  the  sum  fell  to  be 
held  as  a  surrogatum  for  the  sum  originally 
secured,  and  that  the  children  were  not  entitled 
to  immediate  payment.  Mamoell  Heron^s  Trs. 
V.  Maxwell  Heron,  1892, 19  R.  922 ;  29  S.  L.  R 
793. 

86.  Denuding— Security  for  IJnftilfilled 
Purposes. — Where  under  a  testamentary  trust 
only  one  special  interest  remains  to  be  pro- 
vided for,  and  that  is  of  a  partial  kind  and 
can  be  provided  for  as  effectually  in  »ome 
other  way,  the  Court  will  liberate  the  estate 
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from  the  trust.  Munro  and  Another  v.  Mae- 
AHhur,  1878,  16  S.  L.  R.  126. 

87.  Ezecntry  Estate— Distribution— Be- 
petition— Payment  away  of  Money  received 
under  a  Jud^ent  still  open  to  Review.— 

Where  an  executor  distributed  amongst  bene- 
ficiaries money  received  by  him  under  a  judg- 
ment which  he  knew  was  still  liable  to  be 
appealed  against,  he  must  be  held  to  have 
received  it  under  an  implied  obligation  to  re- 
fund it  in  the  event  of  a  reversal,  and  after  a 
reversal  cannot  plead  that  a  claim  for  repetition 
lies  only  against  the  beneficiaries.  Pattisgon  v. 
M'Vicar,  1886,  13  11.  660;  23  S.  L.  R.  373. 

88.  Investment  —  Appropriation  of  In- 
vestments to  Particular  Legacies— Ultra 
vires. — Unless  there  is  an  expre;s8  or  implied 
direction  in  the  trust-deed  under  which  they 
act,  trustees  ha\e  no  power  to  appropriate 
particular  securities  to  particular  legacies. 
Scotes  Tr».  V.  ScoU,  1896,  23  R.  62  ;  33  S.  L.  R. 
66 ;  3  S.  L.  T.  136. 

89.  Investment— Direction  as  to— Con- 
struction. —  A  clause  iu  a  trust-settlement 
authorising  trust  investments  is  to  be  strictly 
construed.  Roy  v.  Roy*s  Trs,^  1896  (0.  H.),  3 
S.  L.  T,  209. 

90.  Investment  —  Direction  as  to  — 
''Chartered  Bank  "-Personal  Liability.— 

A  truster  directed  his  trustees  to  invest  the 
trust  funds  inter  alia  in  the  **  stock  of  anv 
chartered  bank."  Held  that  this  did  not 
authorise  the  investment  of  the  trust  funds  in 
the  stock  of  a  bank  incorporated  under  the 
Comimiiies  Act,  1862,  and  that  the  trustees 
were  personally  liable  for  any  loss  accruing  to 
the  trust-estate  through  such  an  investment. 
lianders  v.  Sand&ra'  Tru,,  1879,  7  R.  167  ;  17 
S.  L.  R.  75. 

91.  Investment— Direction  as  to— Firm 
—  Identity  of  —  Death  of  a  Partner.  — 

Trustees  were  directed  by  a  will  to  leave  the 
whole  trust  funds  for  a  period  of  twenty  years, 
invested  in  a  firm  of  wliicli  the  testator  and 
his  three  sons  had  been  members.  After  the 
testator's  death  the  business  was  carried  on  by 
three  of  the  sons.  Then  one  of  them  died  and 
the  other  two  sons  continued  the  business. 
Held  that,  in  the  sense  of  the  will,  the  firm  con- 
tinued, and  that  the  persons  entitled  ultimately 
to  the  funds  invested  in  the  firm  were  not 
entitled  to  call  upon  the  trustees  for  immediate 
payment.  Alexander  v.  Lowson's  Trs,,  1890, 17 
R.  671 ;  27  S.  L.  R.  448. 


92.  Investment— Direction  as  to— Loan 
to  Firm— Change  of  Partners.— A  direction 
to  trustees  to  continue  a  loan  to  the  firm  of 
A  B.,  means  the  firm  as  then  constituted,  and 
does  not  include  a  firm  differently  constituted 
but  of  the  same  name.  Smith  v.  Patrick,  1901 
(H.  L.),  3  F.  14  ;  38  S.  L.  R.  613. 

93.  Investments  —  Direction  as  to  — 
"  Heritable  or  Personal  Security."— Trustees 
who  were  directed  to  invest  a  trust-estate  '^  on 
such  security,  heritable  or  personal,  or  in  such 
stocks  as  they  shall  think  best,"  invested  it  by 
taking  an  assignation  to  a  bond  granted  by  an 
heritable  security  company  of  limited  liability 
which  was  in  good  credit  at  the  date  of  the 
investment.  The  company  having  afterwards 
gone  into  liquidation,  held  that  the  trustees 
were  not  personally  liable  to  the  beneficiary 
in  the  trust  for  the  loss  caused  by  the  failure 
of  the  company  to  pay  its  debts  in  full,  and 
that  tmstees  authorised  to  lend  on  ''personal 
security ''  are  entitled  to  lend  on  personal  hnnd 
to  a  person  reputed  solvent  at  the  time  of  the 
transaction.  Lamb  v.  Cochran  and  Others^ 
1883  (0.  H.),  20  S.  L.  R.  676. 

94.  Investment  —  Erroneous  Construc- 
tion of  Investment  Clause— Personal  Lia- 
bility.— If  a  trustee  bond  fide  invests  trust 
funds  in  an  investment  which  he  believes  (on 
his  honest  construction  of  the  trust-deed)  to 
be  authorised,  he  is  not  personally  liable  for 
resulting  loss  although  the  Court  might  put  a 
different  construction  upon  the  deed.  Warren*8 
Judicial  Factor  v.  Wairen^s  Exrx.,  1903,  6  F. 
890  ;  40  S.  L.  R.  653  j  11  S.  L.  T.  93. 

95.  Investment— Duty  to  Invest— In- 
terest.— Trustees  do  not  discharge  their  duty 
of  investment  by  placing  trust  money  in  bank 
on  deposit  receipt,  and  may  l>e  called  upon  to 
make  good  the  difference  between  rates  of 
interest  on  money  lying  on  deposit  receipt 
and  interest  on  money  fairly  invested.  Held 
that  3  per  cent,  was  a  fair  rate  of  interest.  A 
clause  of  indemnity  against  omissions  in  man- 
agement, &c.,  will  not  relieve  trustees  of  the 
initial  duty  fairly  to  invest  the  trust^^state. 
Melville  v.  Noble^s  Tre.y  1896,  24  R.  243;  34 
S.  L.  U.  210  ;  4  S.  L.  T.  198. 

96.  Investment— (Hon  on  Investment- 
Appropriation     among     Beneflciaiies.  — 

During  the  administration  of  a  trust  the  shares 
of  the  only  two  beneficiaries  (which  had  origin- 
ally been  equal  in  amount)  became  unequal  by 
reason  of  advances  made  to  one  of  them.  At 
a  date  when  the  inequality  was  pronounced. 
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the  trustees  bought,  uut  of  the  general  trust 
funds  in  their  hands,  investments  which  greatly 
increased  in  value.  Held  that  the  beneficiaries 
were  entitled  to  equal  shares  in  the  increment. 
Lpich's  Fact<yr  v.  Lynch,  1900,  2  F.  653 ;  37 
S.  L.  R  462. 

97.  Inyestment— Ghiarantee — Conatmc- 
tion— Deposit  Beceipt— Causa  proziina.— 
Two  of  a  body  of  trustees  warranted  the  trust 
from  loss  which  might  arise  to  the  estate 
through  the  continuing  of  sums  on  fixed 
deposit  receipt  as  they  stood  at  the  date  of 
the  truster's  death.  The  banks  with  which 
the  money  lay  stopped  payment.  Held  that 
the  resulting  loss  to  the  trust-estate  was  not 
caused  by  the  retention  of  the  funds  in  the 
bank,  as  it  was  not  possible  for  the  trustees  to 
have  withdrawn  the  sums  before  the  deposits 
matured,  and  that  accordingly  the  two  trustees 
were  not  liable  on  their  guarantee.  ScoWs  Trs. 
V.  Scott,  1895,  23  R.  52  ;  33  S.  L.  R.  65 ;  3 
S  L.  T.  136. 

98.  Investment  —  **  Illegal  Profits."  — 

Henderson  v.  Henderson's  Trs.,  1900,  2  F.  1295  ; 
37  S.  L.  R.  976  ;  8  S.  L.  T.  164. 

99.  Investment— Personal  Liability— In- 
demnity Clause. — Trustees  are  liable  for  loss 
resulting  to  a  trust  through  their  negligent  or 
imprudent  investment  of  trust  funds,  notwith- 
standing they  have  the  fullest  possible  powers 
of  investment.  Knox  v.  Mackinnofi,  1888 
(H.  L.),  15  R  83 ;  25  S.  L.  R.  762.  Raes  v. 
Meek,  1889  (H.  L.),  16  R.  31  ;  27  S.  L.  R  8. 

100.  Investment— Personal  Liability- 
Indemnity  Clause— WilftQ  Default.— Trus- 
tees allowed  a  debt  of  £900  due  to  the  trust- 
estate  to  outstand  for  six  years  on  the  personal 
credit  of  the  debtor  and  the  security  of  a  policy 
over  his  life  for  £500.  The  debtor  became  bank- 
rupt and  the  debt  was  lost.  Held  that  the 
trustees  had  been  guilty  of  "  wilful  default  ** 
in  the  sense  of  a  trust-deed  which  exempted 
them  from  liability  for  loss  of  investments 
on  all  other  grounds.  Carruthers  v.  Cairns^ 
1890, 17  R  769;  27  S.  L.  R  640. 

101.  Investment— Power  to  retain  Secu- 
rities—  Deposit  Receipt.  — Where  trustees 
are  authorised  to  retain  the  securities  in 
which  the  funds  forming  the  trust-estate  are 
invested  at  the  time  of  the  truster's  decease, 
although  they  are  not  absolved  from  looking 
closely  after  these  securities  {ThomMn^s  Trs.  v. 
Henderson,  1890, 18  R.  24),  yet,  if  the  money  be 
lying  in  bank  on  fixed  deposit  receipt,  they  are 


not  to  blame  for  retaining  the  receipt  until 
nuiturity,  nor  liable  for  loss  so  caused.  ScatCs 
Trs.  V.  Scott,  1895,  23  R  52 ;  33  S.  L.  R.  65. 

102.  Investment— Retention  of  Stock- 
Personal  Liability. — Held  that  testamentary 
trustees  who  had  continued  to  hold  stock  be- 
longing to  the  truster  in  a  joint-stock  company 
with  unlimited  liability  for  thirteen  years  after 
his  death,  were  in  fault  and  not  entitled  to 
apply  trust  funds  to  pay-  the  calls.  Brownlie, 
dec.  V.  Brownlit's  Trs.,  1879,  6  R.  1233;  16 
S.  L.  R.  731. 

103.  Investment  —  Retaining  Testator's 
Investments. — Testamentary  trustees  retained 
and  increased,  without  special  authority,  the 
investments  of  the  truster  in  a  bank  which 
afterwards  became  insolvent  and  stopped  pay- 
ment. Three  years  before  the  stoppage  of  the 
bank  one  of  the  trustees  died  and  the  surviving 
trustees  retained  the  investments  which  had 
been  made  by  the  trustees  jointly.  Held  that 
the  representative  of  the  predeceasing  trustee 
was  liable  for  the  loss  to  the  estate  by  the 
illegal  investment,  notwithstanding  that  it  had 
subsequently  been  retained  by  the  surviving 
trustee.  Duncan  (Hay's  factor)  v.  Newland^ 
Exrx.,  1882  (0.  H.),  20  S.  L.  R.  8. 


104.  Investment— Ultra  vires— Loan  to 
Trustee. — A  loan  by  trustees  to  a  fellow- 
trustee  is  ultra  vires.  Ritchie  v.  Ritchi^s  Trs., 
1888,  15  R.  1086 ;  25  S.  L.  R.  514. 

105.  Investment— Unauthorised— Profit 
— Expense  of  Sale. — When  an  investment, 
not  authorised  by  the  terms  of  trust,  results  in 
a  profit,  the  trust-estate  is  entitled  only  to  the 
net  profit.  So  where  trustees,  ultra  vires  (but 
in  ignorance  of  the  fact),  purchased  heritable 
estate  which  appreciated  in  value,  they  were 
held  entitled  (on  learning  their  mistake  and 
selling  the  property)  to  deduct  the  expenses 
of  petitioning  for  powers  to  sell,  and  of  the 
sale,  from  the  (appreciated)  price.  LamVs  Trs., 
Petitioners,  1901  (0.  H.),  9  S.  L.  T.  170. 

106.  Investment  —  Trusts  Amendment 
Act,  1884,  sec.  3 — Construction*- O&stfrra- 

tions  as  to  the  meaning  of  **  approved  by  the 
Court  of  Session."  AccountarU  of  Court  y. 
Crumpton's  Curator  bonis,  1886,  14  R  55  ;  24 
S.  L.  R.  38. 

107.  Investment— Trusts  Act  Amend- 
ment Act»  1884,  sec  3— Colonial  Stock.— 
The  Court  authorised  trust  funds  to  be  invested 
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in    Colonial  Government   stocks.      MacUan's 
Tnutee,  1885,  12  R.  529  ;  22  S.  L.  R  295. 

108.  InvestmentB— Tmsts  Act^  1884,  aec 
3. — List  of  trust  investments  approved  of: 
Shand,  1893  (0.  H.),  1  S.  L.  T.  145 ;  Brother- 
8t<m,   1893  (0.  H.),  1  S.  L.  T.  174 ;  Cunlife, 

1893  (0.  H.),  1  S.  L.  T.  371  ;  Blackwood's  Trs., 

1894  (0.  H.),  2  S.  L.  T.  169 ;  MiUon  v.  itftw- 
grave's  M.  C.  Trs.,  1898  (0.  H.),  6  S.  L.  T.  117. 

109.  Inyestment— TmstB  Act,  1884,  sec. 
3  (6). — Bonds  of  the  Greenock  Harbour  Trust, 
issued  in  terms  of  the  Greenock  Harbour  Act, 
1888,  held  not  to  be  a  real  security  in  the  sense 
of  the  Trusts  Act,  1884,  sec.  3  (6).  HuUon  v. 
Annan,  1898  (H.  L.),  25  R.  23 ;  35  S.  L.  R.  415. 
Cowan's  Trs.  v.  Ferrier's  Curator  bonis,  1897,  24 
R.  591  ;  34  S.  L.  R.  449  ;  4  S.  L.  T.  317.  [See 
Right  in  Security.] 


110.  Investment— Special  Powers— Lis 
bility  of  Trustee  for  Speculative  Invest- 
ments— Trustees  who  were  specially  autho- 
rised to  invest  in  debenture  bonds  of  any 
parliamentary  trust  bought  Greenock  Har- 
bour Bonds,  which  fell  within  the  description. 
At  the  date  of  the  investment  its  soundness 
depended  upon  the  success  of  a  proposed  new 
dock — a  commercial  speculation.  Loss  having 
resulted  to  the  trust, — held  that  the  invest- 
ment was  an  improper  one,  and  that  the  sur- 
viving trustee  was  bound  to  make  it  good, 
notwithstanding  (1)  a  clause  relieving  the 
trustees  from  neglect  of  management;  (2) 
the  fact  that  the  investment  was,  at  its  date, 
of  good  repute  ;  (3)  proof  that  one  of  the 
trustees  had,  on  behalf  of  his  co-trustees, 
made  careful  inquiries  as  to  the  character  of 
the  investment.  Alexander  v.  Johnstone,  1899, 
1  F.  639 ;  36  S.  L.  R.  453 ;  6  S.  L.  T.  358. 

111.  Investment  —  Special  Powers  — 
"  Bank  Stock"— Belief.— Where  Scotch  mar- 
riage-contract trustees  were  empowered  to 
invest  the  trust  funds  in,  int^  alia,  ''bank 
stock,''  held  that  these  words  included  any 
Scotch  bank  in  good  repute  at  the  time,  so 
that  on  the  failure  of  such  a  bank  in  which 
they  had  invested  trust  funds  they  were  en- 
titled to  relief  from  the  trust-estate  of  all 
payments  and  liabilities  in  respect  of  that 
stock.  Ciiningham,  d'C.  v.  Montgomerie,  dx,, 
1879,  6  R.  1333 ;  16  S.  L.  R.  801. 

112.  Investment— Special  Powers— Im- 
plication— Shares  of  Limited  Companies. — 
Trustees  were  empowered  to  invest  the  trust 
funds  in  the  guaranteed  or  preference  railway 


stock  or  shares  or  on  mortgages  or  bonds  of 
any  company,  commissioners,  or  corporation  in 
Great  Britain,  established  by  or  under  an  Act 
of  Parliament,  and  were  expressly  directed 
to  invest  no  part  of  the  trust  funds  in  the 
purchase  of  stocks  or  shares  of  any  company 
or  corporation  involving  unlimited  liability 
on  the  part  of  the  shareholders.  Held  that 
the  express  prohibition  of  investing  in  the 
stock  or  shares  of  an  unlimited  company  did 
not  imply  authority  to  invest  in  the  stock  or 
shares  of  limited  companies,  and  that  the 
trustees  were  liable  to  make  good  to  the  trust 
the  loss  incurred  by  holding  on  to  the  shares 
of  a  trading  company.  Hardie  v.  Fulton's  Trs,f 
1895  (0.  H.),  2  S.  L.  T.  534 

113.  Investment— Special  Powers— ''Real 
Security  "—Railway  Mortgage.— An  Eng- 
lish will  authorised  the  trustees  to  invest  the 
trust  funds  on  ''real  security."  Held  that 
this  included  investment  on  a  railway  mort- 
gage. Breaicliff,  dx.  v.  Bransby's  Trs.,  1887,  14 
R.  307;  24S.  L.  R233. 

114.  Investment— Special  Powers—' '  Suck 
Securities  as  my  Trustees  shall  think 
Proper"  —  Personal  Liability.  —  Trustees 
were  entitled  under  their  trust  to  lend  on 
"such  securities  as  my  trustees  shall  think 
proper."  Held  that  they  were  liable  for  loss 
resulting  to  the  trust-estate  from  a  purchase 
of  fully  paid-up  stock  in  a  limited  company. 
Ritchie  v.  Ritchi^s  Trs.,  1888,  15  R.  1086 ;  25 
S.  L.  R.  514. 

115.  Investment  —  Special  Powers  — 
"Stock"— Shares.— He2(2  by  Ld.  Pearson 
that  a  power  to  invest  in  "  stock  "  of  a  trad- 
ing company  inferred  power  to  invest  in  fully 
paid-up  shares.  Henderson  v.  Henderson's  Trs,y 
1900,  2  F.  1295 ;  37  S.  L.  R.  976;  8  S.  L.  T.  164. 

118.  Investment  —  Special  Powers  — 
Shares  in  Company— Reconstruction.— JETeZi 
that  authority  given  by  a  testator  to  his 
trustees  to  continue  holding  shares  held  by 
him  in  a  company,  did  not  extend  to  holding 
shares  in  a  new  company  formed  to  take  over 
the  original  company  which  was  wound  up. 
Thomson's  Trs.  v.  Thomson,  1889,  16  R.  617; 
26  S.  L.  K  368. 

117.  Investment  —  Special  Powers  — 
Power  to  Invest  in  "Stocks"— Construc- 
tion—Reasonable  Prudence.— A  power  given 
to  trustees  to  invest  trust  funds  in  the  stock 
of  a  trading  company  does  not  relieve  them 
of  the  duty  of  cautious  deliberation ;  and  they 
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will  be  called  on  to  replace  funds  lost  through 
imprudent  investment  in  securities  of  the 
permitted  class.  Henderson  v.  Henderson^s  Trs,^ 
1900, 2  F.  1295  ;  37  S.  L.  R.  976 ;  8  S.  L.  T.  164. 

118.  Inyestment  —  Special  Powers  — 
Trading  Companies. — Power  of  investment 
which  hM  to  authorise  trustees  to  retain 
trust  funds  in  trading  companies.  Thomson's 
Trs,  V.  Henderson,  1890, 18  R.  24 ;  28  S.  L.  R.  2. 

119.  Judicial  Pactor—BecoTery  of  Trust 
Funds — ^Arrears  of  Interest. —Trustees  held 
funds  for  (1)  a  liferent er,  (2)  a  fiar.  Through 
their  negligence  the  funds  were  lost ;  they 
were  superseded,  and  a  judicial  factor  was 
appointed.  Held  that  he  had  no  title  to  sue 
the  trustees  for  arrears  of  interest,  that  being 
a  question  for  the  liferenters.  Macfarlane's 
Trs,  V.  MacaHhur,  1900  (O.  H.),  8  S.  L.  T.  111. 

120.  Lapse  of  Trust—Completion  of  Title 
by  Beneficiary  —  Petition  —  Trusts  Act, 
1867,  sec.  14. — ^An  executrix-nominate  having 
ingathered  the  trust-estate,  died  before  dis- 
tribution. The  beneficiaries  presented  a  peti- 
tion, under  sec.  14  of  the  Trusts  Act,  1867, 
for  authority  to  make  up  a  title  in  their  own 
name.  Petition  granted,  Cowper  and  Others^ 
1897  (O.  H.),  5  S.  L.  T.  85. 

121.  Lapse  of  Trust  by  Failure  of  Trust 
Purposes— Judicial  Factor— Ultra  vires.— 
Certain  gentlemen  held  a  piece  of  ground  for 
trust  purposes  which  failed,  and  a  judicial 
factor  was  appointed.  He  petitioned  for 
power  to  sell  the  property,  subject  to  a  build- 
ing restriction.  One  of  the  original  trustees 
objected  that  it  was  not  competent  thus  to 
impose  a  new  trust  to  vary  the  original  trust 
purposes.  Objection  sustained.  Wood,  1896 
(O.  H.),  3  S.  L.  T.  277. 

122.  Lapseof  Trust— Petition  for  Autho- 
rity —  Assignee  of  Beneficiary  —  Trusts 
(Scotland)  Act,  1867,  sec.  I4i.—Held  that  sec. 
14  of  the  Trusts  Act,  1867,  does  not  apply  to 
the  assignee  of  a  beneficiary,  but  to  a  proper 
beneficiary  only.    MacKntght,  1875,  2  R.  667. 

123.  Lapse  —  Powers  —  Agreement  on 
Trust  becoming  Unworkable— Creation  of 
New  Trust.  —  Circumstances  in  which  the 
Court  authorised  a  conveyance  of  the  trust- 
estate  by  the  trustees  to  new  trustees  for 
the  purpose  of  carrying  out  an  agreement 
entered  into  between  all  the  parties  bene- 
ficially interested,  on  the  original  trust  pur- 


poses becoming   unworkable.     Gray,   <ke,  v. 
Gra'ifs  Trs.,  1877,  4  R.  378. 

124.  Proof  of  Trust— Statute  1696,  c.  25. 
— Held  that  a  trust  was  proved  by  entries  in 
the  alleged  trustee's  books  of  moneys  received 
in  trust,  and  letters  of  the  truster  explana- 
tory of  these  entries.  Thomson  v.  Lindsay, 
1873,1  R.  65;  11  S.  L.  R.  12. 

126.  Proof— Writ  — Act  1696,  c.  25  — 
Siandate— Agent  and  PrincipaL— A  com* 
pany  raised  an  action  against  a  director  to 
have  it  declared  that  a  lease  had  been  granted 
to  him  and  two  other  directors  in  trust  for 
the  company.  Held  that  the  terms  of  an 
agreement  signed  by  the  defender  were 
sufficient  to  instruct  a  trust.  Opinions  that 
the  statute  1696,  c.  25,  did  not  apply.  Pant 
Mawr  Quarry  Coy.  v.  Fleming,  1883,  10  R. 
457 ;  20  S.  L.  R.  307. 

126.  Proof  of— Question  with  Third 
Parties— Writ  or  Oath.— A  trust  may  be 
proved  prout  de  jure  in  a  question  between  a 
trustee  and  a  third  party.  Hastie  v.  Steel, 
1886,  13  R.  843  ;  23  S.  L.  R.  559. 

127.  Proof  of  Trust  as  against  Alleged 
Trustee's  Creditors.  —  Terms  of  a  letter 
granted  by  a  son  to  his  father  which  were 
held  insufficient  to  establish  a  trust,  as  against 
the  son's  creditors,  of  shares  registered  in  the 
son's  name.  Wallace  v.  Sharp,  1885,  12  R. 
687 ;  22  S.  L.  R  441. 

128.  Reduction  —  Creditors— Testament- 
ary Purposes— Reference  to  Trust-Deed  in 
Marriage-Contract. — Held  that  a  conveyance 
of  lands  to  trustees  for  the  purpose  of  settling 
them  on  the  grantor's  children  nascituri  was 
reducible  by  his  creditors  because  (1)  the 
purpose  was  merely  testamentary,  (2)  the 
grantor  reserved  full  power  of  management, 
and  (3)  the  trust  was  not  to  commence  till 
the  grantor's  death.  Held  further  that  a 
reference  to  this  conveyance  and  an  exercise 
of  a  power  reserved  therein,  in  the  grantor's 
marriage-contract  did  not  save  it.  Forrest  v. 
Robertson's  Trs.,  1876,  4  R.  22 ;  14  S.  L.  R. 
82. 

129.  BeTocability— Constitution— In  own 
Pavour—Marriage-Contract— Competition 
with  Creditors. — A  person  cannot  put  his 
own  tunds  beyond  the  reach  of  his  creditors 
by  constituting  an  antenuptial  contract  trust 
for  payment  to  him  of  an  alimentary  annuity. 
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At  least  Buch  protection  will  last  only  so  long 
as  the  marriage.  Monerieff  (Murray^s  Tntst), 
1900  (O.  H.),  8  S.  L.  T.  281. 

130.  Beyocability— Inter  viyos  Disposi- 
tioXL — An  inter  vivos  trust-disposition  which 
has  the  effect  of  divesting  the  truster,  and 
which  is  not  merely  administrative,  is  not 
revocable.  Shedden  v.  Shedden's  Trs.,  1895,  23 
R.  228 ;  33  S.  L.  R.  164  ;  3  S.  L.  T.  180. 

131.  Beyocability— Inter  viyos  Disposi- 
tion.— Terms  of  a  trust  which  held  to  be  for 
administrative  purposes  only,  and  not  to  divest 
the  truster  ;  therefore  revocable.  Byres*8  Trs. 
V.  Gemmell,  1895,  23  R.  332;  33  S.  L.  R  236 ; 
3  S.  L.  T.  214. 

132.  Eevocability— Inter  vivos  Trust.— 
A  lady  conveyed  to  trustees  funds  which  she 
held  free  of  her  husband's  jus  mariti  and  right 
of  administration.  The  purposes  of  the  trust 
were  payment  of  an  alimentary  liferent  to  her 
and  the  fee  to  her  children.  Held  that  the 
deed  was  irrevocable  at  her  instance.  Smith 
V.  Davidson,  1901  (O.  H.),  8  S.  L.  T.  354. 

133.  Bevocability— Inter  vivos  Trust.— 

A  truster  executed  a  trust-deed  dealing  with 
specific  subjects,  coming  into  immediate  effect, 
and  containing  no  power  of  revocation.  The 
provisions  were  (for  the  most  part)  not  con- 
tingent on  the  truster's  death.  The  trust- 
deed  was  delivered,  and  the  trustees  appointed 
under  it  accepted  office.  In  a  question  with 
a  beneficiary  under  the  deed,  held  that  it  was 
not  revocable.  Robertson  v.  Rohertson^s  Trs., 
1892,  19  R.  849  ;  29  S.  L.  R.  752. 

134.  Bevocability— Marriage-Contract— 
Provisions  to  Wife  —  Alienation  stante 
matrimonio. — A  wife  cannot,  stante  matri- 
monio,  alienate  or  diminish  rights  secured 
to  her  by  an  antenuptial  marriage-contract 
trust,  even  where  the  trust  conveyance  was 
not  declared  to  be  irrevocable.  Menzies  v. 
Murray,  1875,  2  R.  507  ;  12  S.  L.  R.  373. 

135.  Bevocability— Marriage-Contract— 
Discharge  by  Beneficiaries — Liferent  and 
Fee. — A  husband  survived  his  wife,  and  died 
leaving  a  trust-disposition  and  settlement  of 
his  whole  estate  in  favour  of  his  children,  who 
were  all  sui  juris.  In  terms  of  their  parents' 
antenuptial  contract  these  children  were  en- 
titled to  equal  shares  in  fee  of  the  trust-estate. 
By  the  will  daughters'  shares  in  the  testa- 
mentary estate  were  restricted  to  a  liferent. 
At  the  date  of  his  death  the  father  had  in 
his  hands  the  whole  of  the  marriage-contract 


funds,  the  marriage-contract  trustees  having 
security  over  his  estate.  On  their  father's 
death  the  children,  agreeing  not  to  force  a 
sale  of  his  estate,  gave  the  marriage-contract 
trustees  power  to  discharge  in  favour  of  the 
testamentary  trustees  the  whole  claims  of  the 
former.  Held  that,  the  discharge  being  irre- 
vocable, the  shares  of  the  daughters  in  the 
marriage-contract  estate  were  restricted  to  a 
liferent  in  terms  of  the  trust-disposition. 
Neish*s  Trs.  v.  Neif^,^  1897,  24  R.  306;  34 
S.  L.  R.290;  4  S.  L.  T.  237. 

136.  Bevocability— Maixiage-Contract— 
Pactional  or  Testamentary.— An  antenuptial 
marriage-contract  contained  provisions  for  the 
si>ouses  and  the  children  of  the  marriage ;  and 
it  was  provided  that  on  the  death  of  the  sur- 
vivor of  the  spouses,  if  there  were  no  children 
of  the  marriage,  the  funds  contributed  by  the 
wife  should  go  to  her  brothers  and  sisters. 
There  was  a  declaration  of  irrevocability  in 
the  deed.  Held  that  qua  the  wife's  brothers 
and  sisters  the  deed  was  testamentary  and 
revocable  by  her,  on  her  surviving  her  hus- 
band, and  there  being  no  issue  of  the  marriage 
alive.  Barclay's  Trs.  v.  Watson,  1903,  5  F. 
926;  40  S.  L.  R.  693  ;  11  S.  L.  T.  169. 

137.  Bevocability— Mutual  Settlement- 
Post-nuptial  Marriage  -  Contract.  —  Post- 
nuptial marriage-contract  in  terms  of  which 
the  spouses  made  provision  for  each  other  to 
take  efTect  on  the  death  of  either  held  irrevoc- 
able. Buchanan's  Trs.  v.  IFhyU,  1890  (H.  L.), 
17R.  63;  27S.  L.  R  1014. 

138.  Bevocability— Post-nuptial  Settle- 
ment.— A  post-nuptial  settlement  reasonable 
in  its  terms,  made  by  a  husband  in  favour  of 
his  wife  and  completed  by  delivery  and  con- 
veyance to  trustees  is  not  revocable  with  the 
wife's  consent.  Low  v.  Low's  Trs.,  1877,  5  R. 
185;  15  S.  L.  R.  111. 

139.  Bevocability  —  Post-nuptial  Mar- 
riage-Contract.— A  post-nuptial  marriage- 
contract  between  a  husband  and  wife,  reason- 
able in  its  provisions  for  the  spouses  and  their 
prospective  children,  completed  by  delivery  to 
trustees  of  certain  of  the  funds  dealt  with, 
held  irrevocable.  Peddie  v.  Peddie's  Trs.,  1891, 
18  R.  491 ;  28  S.  L.  R.  336. 

140.  Bevocability  —  Alimentary  Pro- 
vision in  Favour  of  Wife. — ^A  husband 
gitinted  a  trust-deed  in  favour  of  his  creditors 
and  provided  for  payment  of  the  reversion — 
in  alimentary  liferent  to  himself  or  his  wife. 
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should  she  survive  him  ;  the  fee  as  he  might 
direct  by  wiU,  or  otherwise  to  his  heirs-at- 
law.  Held  that  the  trust  was  revocable  by  the 
truster  with  the  consent  of  his  wife.  Ohservd- 
tions  on  revocability  of  trusts  importing  pro- 
visions in  favour  of  wives.  Oillon's  Trs,  v. 
Gill(m,  1903,  5  F.  633 ;  40  S.  L.  B.  461 ;  10 
S.  L.  T.  742. 

141.  Beyocability  —  Provision  to  Wife 
and  Children— Consent  of  Beneflciaries.— 
Held  that  a  trust  whereby  a  married  man  made 
a  reasonable  provision  for  his  wife  and  chil- 
dren, by  the  assignation  of  policies  of  insur- 
ance on  his  life,  could  not  be  revoked  by  him 
even  with  the  consents  of  the  wife,  children, 
and  trustees.  Barras  v.  Scottish  Widows^  <tc. 
Fund,  1900,  2  F.  1094 ;  37  S.  L.  R  831 ;  8 
S.  L.  T.  96. 

142.  Bevocability  —  Snccession  —  Pro- 
visions to  Children — Conditional  Insti- 
tutes.— A  truster  disponed  estate  to  trustees 
to  be  held  by  them  for  payment  on  a  certain 
event  to  his  children  or  the  survivors  of  their 
children,  vesting  being  postponed  till  the  date 
of  payment.  He  had  two  children,  one  of 
whom  had  issue,  who  were  pupils.  Held  that 
the  trust  was  not  revocable,  even  with  the 
consent  of  the  truster's  children.  There  was 
a  conditional  institution  of  grandchildren. 
They,  being  pupils,  could  not  consent.  Fou- 
cart  V.  FoucaH^B  Trs.,  1896  (0.  H.),  4  S.  L.  T. 
211. 

148.  Bevocability— Trust  executed  by  a 
Woman  before  Marriage— Marriage-Con- 
tract.— A  trust-disposition  of  property  to 
trustees,  made  by  a  lady  on  the  eve  of  her 
marriage,  for  payment  of  the  liferent  aUenarly 
to  herself,  or  her  husband  should  he  survive 
her,  and  the  children  of  the  marriage  in  fee, 
there  being  no  children  of  the  marriage,  was 
held  to  be  a  unilateral  deed  forming  no  part 
of  the  contract  of  marriage,  and  revocable  by 
the  wife  with  the  husband's  consent.  Watt 
V.  Watson  and  Others,  1897,  24  R.  330;  34 
S.  L.  R.  267 ;  4  S.  L.  T.  232.  Russells  v.  Lav}- 
son,  1897  (0.  H.),  6  S.  L.  T.  209.  But  where 
a  similar  deed  narrated  that  the  intending 
spouses  had  agreed  to  settle  the  lady's  estate, 
as  set  forth,  the  Court  distinguished  Wat£s 
case  (sv/pra)  and  held  the  trust  irrevocable. 
WiUceris  Trs.  v.  JVUkm,  1904,  6  F.  666;  41 
S.  L.B.  610;  12S.  L.T.  24. 

144.  Bevocability  —  Unilateral  Deed  — 
Made  in  Anticipation  of  Marriage.  — A 
woman,  on  the  eve  of  her  marriage,  executed 
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a  trust-deed  by  which  she  conveyed  to  trustees 
the  estate  she  might  acquire  during  the  sub- 
sistence of  the  marriage  for  herself  and  her 
husband  in  liferent,  and  the  fee  to  her  chil- 
dren. The  deed  was  declared  irrevocable; 
marriage  followed  on  it;  the  trustees  took 
possession  ;  a  child  was  born.  Held  that  the 
deed  was  irrevocable.  Lyon  v.  Lyon's  Trs,, 
1901,3F.663;  38S.L.R668;  8S.  L.T.489. 

145.  Bevocability— Effect  of  Marriage- 
Gratuitous  Trust. — ^A  gratuitous  conveyance 
of  her  whole  estate  to  trustees,  made  by  a 
lady  before  her  marriage,  for  (1)  payment  to 
her  of  the  income  for  her  alimentary  uses  and 
exclusive  of  any  husband's  rights,  and  (2)  for 
payment  of  the  fee  to  any  children  she  might 
have,  whom  failing  as  she  might  appoint,  after 
marriage  but  before  the  birth  of  issue,  held 
revocable  although  declared  to  be  irrevocable. 
Mackenzie,  dbc.  v.  Ma4Jcenzie*s  Trs,,  1878,  6  R 
1027 ;  16  S.  L.  R  690. 

146.  Bevocability— Trust-deed  by  Widow 
-De  prsBsenti  Conveyance.— A  de  prasenti 
trust-deed  by  a  widow,  conveying  specific 
property  to  trustees  for  trust  purposes,  and 
declared  to  be  irrevocable, — so  held.  Laurence 
V.  Murray  and  Others,  1901,  38  S.  L.  B.  137 ; 
9  S.  L.  T.  166. 

147.  Statutory  Trust— Trustee— Deroga- 
tion from  Statutory  Duties— Prescriptive 
Use. — Statutory  trustees  can  make  no  con- 
tract derogating  from  their  statutory  duties ; 
nor  can  prescriptive  use  contrary  to  these 
duties,  or  which  would  have  the  effect  of 
interfering  with  their  exercise,  be  pleaded 
against  the  trustees.  Ellice's  Trs.  v.  CaU" 
donian  Canal  Commrs.,  1904,  6  F.  326;  41 
S.  L.R260;  11  S.  L.  T.  620. 

148.  Statutory  Trust— Liability  of  Trust 
Funds  to  Third  Parties. — Held  that  statu- 
tory trustees  were  liable  in  damages  out  of 
the  trust  funds  for  the  fault  of  their  servants. 
Virtue  v.  Commissioners  of  Police  of  AUoa,  1873, 
1R286;  US.  L.R140. 

149.  Statutory  Trust— Administration- 
Costs  of  Opposing  Parliamentary  BilL— 
Water  commissioners  unsuccessfully  opposed 
a  Parliamentary  Bill  for  extending  the  water 
supply,  &c.  Held  that  these  costs  could  not 
be  charged  against  the  trust  funds  under 
their  administration.  Opinion  (by  the  Court) 
that  the  Act  36  &  36  Viot.  c.  91  applies  to 
Scotland.    Perth  Water  Commrs.  v.  McDonald, 

dt.,  1879,  6  B.  1060;  16  S.  L.  R  619 
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150.  Statutory  Trust— Tmuiference  of 
FnndB  from  Statutory  Trastees.— Statutory 
trustees  held  funds  for  the  upkeep  of  a  bridge. 
On  the  repeal  of  the  Act  under  which  they 
acted,  by  the  Boads  and  Bridges  Act,  1878, 
hdd  that  the  funds  transferred  from  them  to 
the  road  trustees  must  be  administered  by 
the  Litter  for  the  general  purposes  of  the 
R  B.  Act.  Perth  Road  Trs.  y,  Perth  D,  C, 
1880,  7  R  686 ;  17  S.  L.  R  480. 

151.  TruBtee  —  Action  Against  —  "  AU 
Parties  not  called." — ^A  beneficiary  under  a 
trust  raised  an  action  against  individual  trus- 
tees for  having  lent  trust-funds  to  one  of  their 
number,  but  did  not  call  the  trustees  as  a 
body.  A  plea  of  ''all  parties  not  caUed" 
repelled.  Mackay  v.  Mackay,  1897  (O.  H.),  4 
S.  L.  T.  337. 

152.  Tmstee  — Action  against  by  Cre- 
ditor and  former  Trustee— Personal  Bar.— 

Circumstances  in  which  held  that  the  claim  of 
a  creditor  against  a  trust-estate  on  which  he 
had  formerly  been  a  trustee  could  not  be 
defeated  by  allegations  of  negligence  and 
default  on  his  part,  when  acting  as  trustee, 
in  compelling  payment  from  others,  alleged 
to  be  debtors  to  the  estate.  Logan  (Sproafs 
Factor)  v.  M'LeOan,  1877  (H.  L.),  14  S.  L.  R 
454 

153.  Tmstee— Action  against  for  Mal- 
administration —  Belevancy  —  Want  of 
Specification. — Averments  of  misappropria- 
tion by  a  factor,  who  was  also  a  trustee,  and 
of  undue  influence  in  obtaining  discharges 
from  the  beneficiaries,  hdd  irrelevant  for  want 
of  specification.  Guthrie  v.  Paterson,  1895 
(O.  H.),  3  S.  L.  T.  43. 

154.  Trustee— Appointment— Ex  officio 
T^nistees. — ''The  ministers  of  the  Estab- 
lished Churches  of  Scotland  in  K  and  the 
minister  of  the  parish  of  B,  all  for  the  time 
being  and  their  successors  in  office,"  were, 
inter  alios^  appointed  by  a  testator  to  hold  his 
estate  for  certain  purposes.  The  balance  of 
the  income  was  to  be  applied  "equally  be- 
tween the  parishes  of  K  and  B,  to  be  paid 
to  and  expended  by  the  ministers  of  said 
respective  parishes"  in  a  certain  manner. 
Held  that  the  ministers  of  three  quoad  sacra 
parishes  the  churches  of  which  were  within  the 
burgh  were  trustees  for  both  piurposes,  and 
that  the  minister  of  a  quoad  sacra  parish  (the 
church  of  which  was  not  within  the  burgh  of 
K)  erected  out  of  portions  of  K  and  B  and  of 
a  third  parish,  was  not  a  trustee  for  either 


purpose.  Buehanan^s  Trs.  v.  Buchanan  Bequest 
Trs.,  1886, 14  R  284;  24  S.  L.  R  216. 

155.  Tmsteo— Appointment— Ex  officio 
— Ghaaiman  of  Parochial  Board— Parochial 
Board  superseded  by  Local  Goyemment 
Act,  189i  sees.  21,  22.— A  truster  in  1885 
nominated  among  her  trustees  the  "  chairman 
of  the  parochial  board  of  the  parish  of  Kil- 
marnock, and  his  successor  in  office  for  the 
time  being,  so  long  as  such  board  shall  exist." 
Held  that  the  chairman  of  the  parish  council 
of  Kihnamock  was  not  entitled  ex  officio  to 
act  as  a  trustee  under  the  deed.  Kilmarnock 
P.  a  V.  Ossington's  Trs.,  1896,  23  R  833;  33 
S.  L.  R  661 ;  4  S.  L.  T.  52, 

156.  Trustees— Appointment  of  New- 
Foreign  Trustees— Lapsed  Trust.- Where 

all  the  interests  involved  in  a  trust,  originally 
Scottish,  were  English,  the  Court  appointed 
Englishmen  trustees,  on  the  failure  of  all  the 
Scottish  trustees.  Allardtce,  Petitioner,  1900 
(O.  H.),  8  S.  L.  T.  7. 

157.  Tmstee  —  Appointment  of  New 
Trustees— English  Trust— Trusts  Act,  1867 
(sec.  12). — The  Court  of  Session  refused  to 
appoint  new  trustees  in  an  English  trust, 
although  part  of  the  trust-estate  was  land  in 
Scotland.  Brockie,  1875,  2  R  923 ;  12  S.  L.  R 
604. 

158.  Tmstee  —  Appointment  —  New  — 
Non-Gratuitous  Tmstee— Trust  for  Credi- 
tors—Trusts Act,  1867  (sec.  12)  — Trusts 
Amendment  Act,  1884. — It  is  competent  for 
the  Court  to  appoint  a  trustee  under  the  12th 
section  of  the  Trusts  Act,  1867,  when  the 
trust  is  one  under  which  the  trustees  are  not 
gratuitous  trustees.  This  was  a  trust  for 
creditors  where  the  original  trustee  had 
died,  Boyal  Bank  of  Scotland^  1893,  20  R 
741 ;  30  S.  L.  R  675  ;  1  S.  L.  T.  40. 

159.  Trustee  —  Appointment  of  New 
Trustee  by  Surviving  Truster— Mutual 
Settlement. — It  is  not  competent  for  the 
survivor  of  mutual  trusters  to  appoint  a  new 
trustee  to  the  mutual  trust.  Malcolm  v. 
Ooldie,  1895,  22  R  968;  32  S.  L.  R  711;  3 
S.  L.  T.  101. 

160.  Tmstee— Appointment— Power  to 
Assume  new  Trustees.  —  Lord  Ordinary 
appointed  a  new  trustee,  and  gave  him  power 
to  assume  new  trustees,  although  no  such 
power  was  craved  in  the  petition.  Lennox^ 
Petitioner,  1901  (O.  H.),  9  S.  L.  T.  271. 
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161.  Trustee — ^Assuxnptioii  of  New — ^Im- 
plied Prohibition— Trusts  Act,  1861,  sec.  1. 
—A  truster  conferred  on  her  trustees  power 
to  assume  new  trustees  ''  in  place  of  such  of 
their  number  as  shall  die  or  resign  or  become 
incapacitated."  Held  that  there  was  no  im- 
plied prohibition  against  their  at  any  time 
assuming  new  trustees  to  act  along  with 
them.  Allan's  Trs.  v.  Hairsteru^  1878,  5  R. 
1576 ;  15  S.  L.  R.  301, 

.  162.  Trustees  —  Assumption  of  New  — 
Marriage  -  Contract  —  Trusts  Act>  1861, 
aec.  1. — An  antenuptial  contract  of  marriage 
provided  that  "in  case  of  the  death  or  resig- 
nation or  legal  incapacity  of  any  of  the  said 
trustees  it  shall  be  competent  to  the  said 
A  and  B.  (the  spouses)  by  any  joint  deed  or 
to  the  survivor  of  them  to  nominate  and 
appoint  new  trustees  in  the  place  of  those 
dying  or  resigning  or  becoming  incapacitated 
.  .  •  with  power  to  the  trustees  before  named 
or  appointed,  after  the  death  of  the  survivor 
of  the  said  A  and  B.,  to  assume  other  trustees." 
Held  that  the  trustees  could  not  during  the 
lifetime  of  the  survivor  of  the  spouses  ezer^ 
cise  the  power  of  assumption.  Munro's  Trs.  v. 
Young,  1887, 14  R.  574;  24  S.  L.  R.  392. 

163.  Trustee— Assumption  of  New — Con- 
currence of  Absent  Trustee.— A  trust  pro- 
vided for  the  assumption  of  new  trustees. 
One  of  the  trustees  went  to  reside  per- 
manently abroad.  In  his  absence,  and  with- 
out consulting  him,  the  remaining  trustees 
assumed  new  trustees.  Assumption  held 
valid.  Malcolm  v.  Goldie,  1895,  22  R  968 ; 
32S.  L.  R.  711;  3  S.  L.  T.  101. 

164.  Trustees  —  Assumption  of  New 
Trustees  by  Quorum— Powers.— A  quorum 
of  trustees  are  not  entitled  to  assume  new 
trustees  without  giving  notice  to  their  co- 
trustees of  their  intention.  Wyse  v.  Abbott. 
<fe;.,  1881,  8  R  983. 

165.  Trustee— Assumption  of  New  Trus- 
tees—Powers— Interference  by  Court.— The 
Court  refused  to  interfere  with  the  assumption 
of  a  new  trustee  by  one  body  of  trustees, 
although  it  was  averred  by  the  oomplainers 
(another  set  of  trustees)  that  the  assumed 
trustee  was  to  act  in  opposition  to  their 
interest  in  the  administration  of  the  trust. 
Observed  that  the  Court  will  not  interfere 
with  the  assumption  of  new  trustees  unless 
there  is  a  relevant  ground  for  challenging  it, 
such  as  corruption  or  impropriety.  Neilson  v. 
Neilson's  Trs,,  dx.,  1885,  12  R  670;  22  S.  L.  R 
420« 


166,  Trustee  —  Assumption  of  New  — 
Trusts  (Scotland)  Act,  1867,  sec  11— Sole 
Acting  Trustee— Deed  of  Assumption — 
Death  of  Sole  Acting  Trustee— Petition  by 
Beneficiary  for  the  Consent  of  Court  to 
Deed. — ^A,  a  sole  surviving  and  acting  trustee, 
executed  a  deed  of  assumption  of  new  trustees 
on  the  narrative  that  the  only  other  surviving 
trustee,  M.,  was  resident  in  China.  A  petition 
for  the  consent  of  Court  under  sec.  11  of  the 
Trusts  (Scotland)  Act,  1867,  was  drafted,  but 
before  it  was  presented  A  died.  A  subsequent 
petition  for  the  consent  of  the  Court  to  the 
said  deed  of  assumption  presented  at  the 
instance  of  A's  daughter,  who  along  with  M. 
was  entitled  to  the  residue,  held  competent 
and  granted.    Lewis,  1895  (0.  H.),  3  S.  L.  T.  29. 

167.  Trustees— Appointment  of  Judicial 
Factor  —  Deadlock.  —  When  trustees  are 
equally  divided  upon  a  point  of  administra- 
tion, the  Court  will  not  supersede  them  by 
the  appointment  of  a  judicial  factor  unless 
there  appear  to  be  a  permanent  deadlock,  or 
that  injury  to  the  estate  will  be  caused  by 
the  disagreement.  YuUl  v.  Jioss,  1901,  3  F. 
96;  38  S.  L.  R;  8  S.  L.  T.  254. 

168.  Trustees  —  Appointment  of  addi- 
tional Trustees  by  Court— Deadlock.— The 

two  surviving  and  acting  trustees  under  a  mar- 
riage-contract being  unable  to  agree  in  the 
administration  of  the  trust,  the  Court  on  an 
application  by  the  beneficiaries  appointed 
three  new  trustees  to  act  along  with  them. 
Aikman,  dbc,,  1881,  9  R  213 ;  19  S.  L.  R  160. 


169.  Trustee— Dispute  between  Trustees 
—Sequestration  of  Estate— Judicial  Factor. 
— Three  out  of  four  trustees  appointed  by  a 
testator  refused  to  act  along  with  the  fourth 
on  the  ground  that  be  lud  interests  con- 
flicting with  those  of  the  trusts.  The  fourth 
accordingly  appointed  two  neutral  persons — 
men  of  standing  and  wealth,  to  act  along  with 
him.  The  Court  refused  a  petition  by  a  bene- 
ficiary to  appoint  a  judicial  factor.  Young, 
Petitioner,  1901  (B.  C),  9  S.  L.  T.  20. 

170.  Trustee— Auctor  in  rem  snam— 
Obligations  to  Beneficiaries.— A  trustee 
acquiring  a  benefit  as  the  ostensible  owner 
of  the  trust  property,  cannot  retain  that 
benefit  but  must  surrender  it  to  the  bene- 
ficiaries. Parties  holding  lands  in  trust  sold 
these  to  themselves,  and  thereafter  as  owners 
acquired  from  the  Crown  a  right  of  salmon 
fishing  in  the  adjacent  sea.  Held  that,  the 
sale  being  illegal,  this  acquisition  enured  to 
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the  benefit  of  the  beneficiaries  under  the 
trust.  Magidratei  of  Aberdeen  v.  Univenity 
of  Aberdeen,  1877,  2  A.  0.  644 ;  4  B.  (H.  L.) 
48;  14S.  L.  B.  490. 

171.  Trustee— Auctor  in  rem  Buam— 
Ohallenge  by  Beneficiaries— Mora.— If  the 

acquisition  by  a  trustee  of  trust -estate 
under  his  control  is  challenged  timeously  by 
the  beneficiaries,  it  will  be  incumbent  on  the 
trustee  to  show  that  the  arrangement  which 
led  to  it  was  one  entirely  for  the  benefit  of 
the  beneficiaries,  and  that  they  had  been 
fairly  dealt  with  and  received  fuU  informa- 
tion with  regard  to  it.  If,  however,  the  bene- 
ficiaries acquiesce  in  the  arrangement  and 
only  bring  their  challenge  after  a  long  lapse 
of  years,  the  Court  will  require  a  very  special 
case  to  be  stated  before  granting  an  inquiry 
into  the  facts.  Circumstanees  in  which  such 
an  inquiry  was  refused.  Buckner  v.  Jopp^s  Trs., 
1887, 14  R.  1006 ;  24  S.  L.  R.  680. 

172.  Trustee  —  Anctor  in  rem  suam  — 
Judicial  Factor— Curator  Bonis.— The  dis- 
ability of  a  curator  bonis  to  participate,  how- 
ever indirectly,  in  the  purchase  of  his  ward's 
estate  is  absolute.  Mowat  was  a  director  in 
W.  &  R.  Chambers  Ltd.,  Mrs.  Dunn  was  a 
shareholder.  It  was  a  condition  of  holding 
shares  in  this  company  that  the  directors  should 
have  a  right  of  pre-emption,  if  the  member 
wished  to  sell  his  shares.  Mrs.  Dunn  became 
temporarily  insane,  and  Mowat  was  appointed 
her  curator  bonis.  The  Accountant  of  Court 
advised  him  that  he  could  not  continue  to 
hold  his  ward's  shares  in  W.  &  R.  Chambers. 
Mowat  accordingly  sold  them  to  the  direc- 
torate, of  which  he  was  one.  Mrs.  Dunn 
recovered  her  health,  and  challenged  the 
sale.  The  Cowct  found  that,  on  refunding  the 
price,  she  was  entitled  to  reduction.  Dunn 
V.  Chambers  and  Others,  1897,  25  R  247 ;  35 
S.  L.  R.  203 ;  6  S.  L.  T.  345. 

173.  Trustee  —  Auctor  in  rem  suam  — 
Remuneration. — With  the  view  of  securing 
the  services  of  the  surviving  partner  as 
managing  partner  of  a  business,  the  trustees 
of  the  deceased  partner  (of  whom  the  sur- 
viving partner  was  one)  agreed  to  give  him 
a  larger  share  of  the  profits  than  formerly. 
Held  that  the  surviving  partner  being  also  a 
trustee,  the  proposed  agreement  was  illegal. 
MackWs  Trs,  v.  MaMe,  dec,,  1875, 2  R.  312 ;  12 
S.  L.  R.  222. 

174.  Trustee  —  Auctor  in  rem  suam  — 
Hostile    Interest  —  Duty  to    Protect.  — 


Escombe  was  a  trustee  along  with  others,  in 
whose  favour  Wemyss  conveyed  securities  for 
the  payment  of  his  creditors,  of  whom  Esoombe 
was  one.  Escombe,  holding  a  prior  security: 
over  the  subjects  conveyed,  entered  into 
an  agreement,  with  the  other  trustees  and 
Wemyss,  to  postpone  the  payment  of  his 
debt.  The  other  creditors  having  been  paid 
in  full,  hM  that  Escombe's  agreement  was 
not  struck  at  as  in  rem  suam,  he  not  having 
acted  to  the  prejudice  of  the  interests  he  was 
bound  to  protect.  AMurUm  v.  Escombe,  1892, 
20  R  187;  30  a  L.  R.  194. 

175.  Trustee  — Auctor  in  rem  suam  — 
Lease  of  Estate  to  which  Spes  vested  in 
Trustees. — Held  that  a  trustee  was  not  de- 
barred from  taking  a  lease  of  property  a  spe^ 
successionis  to  which  was  vested  in  a  body  of 
trustees  of  whom  he  was  one.  Montgom^rie 
V.  Vernon,  1895,  22  R.  465  ;  32  S.  L.  R.  393 ; 
2  S.  L.  T.  548. 

176.  Trustee— Auctor  in  rem  suam— 
Shares  in  Company  promoted  by  Trust. — 
A  business  carried  on  by  trustees  was,  by 
them,  turned  into  a  limited  liability  company. 
Held  that  they  were  not  entitled  to  apply  for 
an  allotment  of  shares.  Taylor  and  Another 
V.  HiUwus^s  Trs.,  1901  (0.  H.),  9  S.  L.  T.  31. 

177.  Trustee  and  Beneficiary— Auctor  in 
rem  suam— Purchase  by  Trustee  of  Ward's 
Interest  in  Estate. — A  trustee,  without 
making  any  full  disclosure  to  a  beneficiaiy, 
purchased  his  interest  in  the  trust-estate  in 
the  knowledge  that,  at  the  contemplated  price, 
a  large  profit  would  result  to  the  buyer.  The 
Court  reduced  the  sale.  Dougan  v.  Macfhersor^ 
1901  (H.  L.),  4  F.  7 ;  39  S.  L.  R.  383 ;  9  S.  L.  T. 
439. 

178.  Trustee  —  Auctor  in  rem  suam  — 
Competing  Title  to  Estate.  —  Where  a 
settlement  executed  on  deathbed  conveyed 
heritage  to  trustees,  held  that  one  of  the 
trustees,  being  the  testator's  heir-at-law,  was 
entitled  to  complete  his  title  as  heir.  Thain 
V.  Thain,  1891,  18  R  1196;  28  S.  L.  R  902. 

179.  Trustee— Discharge— Action  against 
—Constitution  of  Claim  against  Trust.— 
After  a  trust  has  been  wound  up  it  is  still 
competent  to  raise  an  action  against  the 
discharged  trustees  in  order  to  constitute  a 
debt  against  the  trust.  Assets  Coy,  Ltd,  v. 
FaUa's  Trs,,  1894,  22  R.  178 ;  32  S.  L.  R  143  ; 
2  S.  L.  T.  349.  AsseU  Coy,  Ltd.  v.  Bain's  Trs.^ 
1904, 6  F.  676  ;  41  S.  L.  R.  517  ;  12  S.  L.  T.  48. 
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180.  Trustee— Discharge— PreBcription— 
Negatiye  Prescription  —  Glaiin  against 
BepresentatiTe  of  Trustee.  —  A  claim 
against  the  representative  of  a  trustee  for 
«  sum  alleged  to  be  due  under  the  trust  is 
not  a  claim  of  trust  accounting,  but  of  debt, 
and  the  negative  prescription  is  a  good 
answer  to  it.  Murray  v.  Mackenzie,  1897 
<0.  H.),  34  S.  L.  R.  571 ;  4  S.  L.  T.  231. 

181.  Trustee— Discharge— Absent  Trostee 
— Authority  to  Gonyey  Estate. —  One  of 
two  trustees  went  abroad  with  the  inten- 
tion of  not  returning.  The  Court  refused  a 
petition  by  the  home  trustee  for  authority 
to  dispose  of  the  estate  and  wind  up  the 
trust.  WaugKs  TrusUe,  1892,  20  B.  57 ;  30 
S.  L.  B.  85. 

182.  Trustee  — Discharge  granted  sine 
causa— Breach  of  Trust— Third  Party.— 
A.  and  B.  were  sole  trustees  on  an  estate, 
and  they  were  also  partners  along  with  C.  in 
an  engineering  business.  The  trust-deed  under 
which  they  acted  authorised  them  to  lend 
trust  funds  to  the  firm,  to  which  accordingly 
they  advanced  about  £20,000.  A.  and  B. 
paid  0.  out  of  the  business,  giving  him  a  sum 
of  money  and  undertaking,  on  behalf  of  the 
new  firm,  to  pay  all  debts  and  discharge 
him  (C).  As  trustees,  they  took  no  official 
notice  of  the  transaction  other  than  to  give 
a  receipt  for  interest  on  the  loan  when  it 
was  paid  by  the  new  firm,  until,  nine  months 
after  his  retiral,  they  granted  0.  a  full 
discharge.  The  business  having  shortly 
thereafter  become  insolvent,  and  the  trustees 
having  been  superseded,  new  trustees  were 
appointed.  They  claimed  for  the  £20,000  on 
the  estate  of  the  firm,  and  received  a 
dividend.  Then  they  brought  an  action  of 
reduction  of  the  discharge  against  0.  Held 
that  the  discharge  had  been  granted  by  A. 
and  B.,  in  fraudulent  breach  of  trust,  to  C, 
who  gave  no  consideration  to  the  trustees 
Tor  it,  and  that  it  accordingly  fell  to  be 
teduced.  Smith  v.  Patrick,  1901  (H.  L.),  3  F. 
14 ;  38  S.  L.  B.  613. 

188.  Trustee  — Discharge— Competency 
of  Judicial  Discharge— Trusts  Act,  1861, 
sec  9. — A  petition  for  judicial  discharge  is 
only  competent  when  it  is  impossible  for  the 
resigning  trustee  to  obtain  a  discharge  either 
from  the  remaining  trustees  or  from  the 
beneficiaries.  Maitheu^s  Tn,y  Petitioners, 
1894,  2  S.  L.  T.  122. 

184.  Trustee— Discharge  — Exoneration 
•—  Multiplepoinding.  —  Trustees  found  en- 


titled to  raise  a  multiplepoinding  to  obtain 
exoneration  and  discharge  although  there 
were  no  competing  claimants  for  the  fund 
in  medio,  Davidson  v.  Ewen,  1895  (O.  H.),  3 
S.  L.  T.  162, 

185.  Trustee  —  Discharge  —  Form  of 
Beceipt  where  provision  Alimentary  and 
Jus  mariti  excluded.  —  (Allan  Trs,  v. 
AUan,  1872,  11  M.  216  followed.)  WNieh  v. 
M*D(mald^s  Trs.,  1879,  7  B.  96 ;  17  S.  L.  R  25. 

186.  Trustee  —  Discharge  —  Legacy  — 
Income  of  Legacies— Infant  Beneficiaries 
— Nobile  officium. — Trustees  petitioned  the 
Court  for  authority  to  pay  to  the  parents  of 
beneficiaries  who  were  domiciled  in  England, 
and  were  by  the  law  of  that  country  infants 
incapable  of  granting  a  discharge,  the  income 
of  legacies  falling  to  them  under  the  trust. 
Petition  refused.  It  was  beyond  the  power 
of  the  Court's  approval  to  remedy  the  fact 
that  there  was  no  one  m  tittdo  to  grant  the 
trustees  a  good  discharge.  Atherston^s  Trs., 
1896,  24  B.  39 ;  34  S.  L.  B.  40;  4  S.  L.  T.  118. 

187.  Trustee— Discharge— Specific  Leg- 
acy —  Trustees  Entitled  to  Discharge 
where  Specific  Legacy  forms  the  whole 

Estate. — Where  a  specific  legacy  forms  the 
whole  estate,  and  the  beneficiary  entitled  to 
the  specific  legacy  is  also  the  residuary  legatee, 
the  trustees  are  not  bound  to  denude  except 
upon  a  general  discharge.  Davidson's  Trustee 
V.  Cooper,  1895  (O.  H.),  3  S.  L.  T.  28. 

188.  Trustee  —  Discharge  —  Bepresenta- 
tiyes  of  Deceased  Trustee. —The  repre- 
sentatives of  a  deceasing  trustee  should 
proceed  to  obtain  their  discharge  in  the 
usual  way  under  sec.  152  of  the  Bankruptcy 
Act,  1856.  A  petition  to  the  Court  in  the 
circumstances  is  not  incompetent,  but  if  this 
procedure  be  adopted,  the  Court  will  not 
award  expenses  in  excess  of  the  ordinary 
cost  of  obtaining  discharge,  viz.,  £5,  5s. 
Elder's  Trs,,  1903,  5  F.  431 ;  40  S.  L.  B.  347 ; 
10  S.  L.  T.  602. 

189.  Trustee— Discharge— Bight  of  Bene- 
ficiary to  insist  on  Taxation  of  Business 
Account  after  Discharge.  —  A  beneficiary 
who  has  granted  trustees  a  full  discharge  is 
not  thereby  precluded  from  afterwards  main- 
taining that  the  accounts  submitted  to  him 
were  wrong,  in  respect  that  the  account  of 
the  law-agent  of  the  trust  was  grossly  over^ 
charged  and  had  not  been  taxed.  The  doc- 
trine of  settled  accounts  does  not  apply,  and 
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he  may  insist  on  the  account  being  taxed. 
Macfarlam  y.  Maefarlan^i  Trs.,  1897,  24  B. 
674;  34  8.  L.  R.  408;  4  8.  L.  T.  dll. 

190.  Tnisteaa — DiicretioiiaiT  Powen— 

Ultra  Tiref. — Testamentary  trustees  having 
a  power  to  invest  the  share  of  a  beneficiary 
"  so  as  to  secure  it  as  an  alimentary  provision 
for  the  beneficiary  or  his  issue/' — held  to  have 
validly  exercised  the  power  by  the  creation  of 
a  trust  for  the  payment  of  an  alimentary  life- 
rent to  the  beneficiary  and  the  fee  to  his  issue. 
Coa^t  Tr$.  v.  Rainnie,  1899  (0.  H.),  6  8.  L.  T. 
372. 

191.  Tmstees—Discretioiiary  Powers- 
Exercise — Ultra  Tires. — Trustees  had  a  dis- 
cretionary power  either  to  pay  a  son's  share 
to  him  unconditionally  or  to  place  it  under 
restrictions  for  his  alimentary  use,  the  fee 
elsewhere.  The  son  having  been  placed  under 
curatory  the  trustees,  on  the  narrative  that 
his  share  should  be  placed  under  restriction, 
conveyed  it  to  him  absolutely.  Held  that 
this  exercise  of  their  power  was  ultra  wres, 
M'NicoVt  Exrx.  v.  M'Nicol,  1893,  20  R  386 ; 
30  8.  L.  R.  428. 

198.  Tmstees — Discretionary  Powers— 
Bankruptcy  of  Tmstee— Judicial  Factor.— 
A  son,  one  of  his  father's  five  accepting 
trustees,  became  bankrupt.  Unsecured  sums 
were  in  his  hands  and  those  of  his  brother, 
also  a  trustee.  The  trustees  had  been 
directed  to  "allow  any  sums  which  may  be 
in  the  hands  of  my  children  to  remain  with 
them  at  interest."  Application  by  bene- 
ficiaries for  a  factor  on  the  ground  of  peril  to 
the  estate,  refund,  Dryburgh  v.  Walker^t  Trt,, 
1873, 1  B.  31. 

193.  Trustee  —  Discretionary  Powers- 
Delectus  persona. — Discretionary  powers  to 
trustees  to  select  charitable  institutions  are 
personal  to  the  trustees.  In  this  case  there 
was  no  power  to  assume  new  trustees. 
BobbU't  Factor  v.  Macrae^  1893,  20  R.  358 ;  30 
8.  L.  R.  411. 

194.  Trustee  —  Discretionary  Powers- 
Assumed  Trustees— Delectus  personn.— 
Where  a  testator  directed  his  trustee  to 
distribute  the  residue  of  his  estate  among 
charities  to  be  chosen  at  their  discretion, 
and  made  in  his  wiU  no  distinction  between 
original  and  assumed  trustees, — hM  that  as- 
sumed trustees  were  entitled  to  exercise  their 
discretion  in  the  selection  of  charities.  Browti^s 
7W.  V.  Young,  1898  (0.  H.),  6  8.  L.  T.  32. 


195.  Trustee  —  Diseretionary  Powers— 
Assumed  Trustees—Delectus  perBouB.— 

Opinion  by  IxL  Kyllachy  that  disoetionaiy 
powers  conferred  on  trustees  passed  to 
assumed  trustees.  Matfarlan^s  Tnutee  v. 
Macfarlane,  1903,  6  F.  201 ;  41  a  L.  T.  164 ; 
11  8.  L.  T.  605. 

196.  Trustee- Discretionary  Powers — 
Trustee  appointed  by  Court- Delectua 
personas.  —  Where  discretionary  powers  are 
conferred  by  a  truster  upon  trustees,  and  it 
appears  that  there  was  no  special  delectus 
penonoB  {e.g,  the  trustees  having  power  to 
assume  new  trustees),  it  is  competent  for  a 
trustee  appointed  by  the  Court  to  exercise 
the  discretionary  powers.  Macfarlan^s  Trustee 
V.  Macfarlam^s  Trs.,  1896  (O.  H.),  4  8.  L.  T. 
22,  23. 

197.  Trustee  —  Discretionary  Powers  — 
Judicial  Factor  —  Delectus  persons  — 
Advances  of  Capital— A  judicial  factor  may 
exercise  discretionary  powers  granted  by  a 
truster  to  trustees,  if  he  satisfy  the  Court  that 
the  use  he  proposes  to  make  of  the  powers  is 
a  fair  and  reasonable  exercise  of  the  discretion 
which  has  devolved  upon  him.  Howden  v. 
Simeon,  1895,  23  R.  113;  33  8.  L.  R  79;  3 
S.  L.  T,  158. 

198.  Trustees— Discretionary  Powers- 
Ultra  vires. — Testamentary  trustees  having 
a  power  to  invest  the  share  of  a  beneficiary 
'*8o  as  to  secure  it  as  an  alimentary  pro- 
vision for  the  beneficiary  or  his  issue," — held 
to  have  validly  exercised  the  power  by  the 
creation  of  a  trust  for  the  payment  of  an 
alimentary  liferent  to  the  beneficiary  and  the 
fee  to  his  issue.  CoJi^s  Trs.  v.  Hainnie,  1899 
(0.  H.),  6  8.  L.  T.  372. 

199.  Trustees— Duty  of  Majority  of 
Trustees  towards  Minority.- O6s0rva^um<  on 
the  duty  of  a  majority  of  trustees  towards  a 
dissentient  minority  in  regard  to  the  conduct 
of  trust  affidrs.  Darling  v.  Darling,  1898,  25 
R  747  ;  35  8.  L.  R  572 ;  5  8.  L.  T.  377. 

200.  Trustee  —  Duty  —  Trust-Deed  — 
Reduction- Duty  of  Trustee  to  Defend— 
Curator  ad  litem. — An  action  was  raised  for 
the  reduction  of  a  trust-deed,  and,  as  the 
beneficiaries  were  pupils,  a  curator  ad  litem 
was  api>ointed  to  them.  The  Lord  Ordinary 
ordered  the  trustee  to  put  the  curator  ad 
litem  in  funds  to  take  legal  advice  as  to  the 
advisability  of  defending  the  action,  and 
intimated  that,  if   he  were  satisfied  there 


2271 


TRUST 


2272 


should  be  a  defence^  then  it  would  be  at  the 
expense  of  the  trust.  Smith  v.  Smithes  Trustee, 
1900  (O.  H.),  8  S.  L.  T.  226. 

201.  Trustees  —  Indemnification  —  Ad- 
vances by  Trnstees  for  Preservation  of 
Estate — Eecompense. — ^A  trustee  who  has 
made  advances  for  the  preservation  of  the 
trust-estate  can  recover  from  the  estate  only 
to  the  extent  to  which  it  was  lucrcUus  by  his 
action.  A  trustee  who  had  paid  premiums 
on  a  policy  of  insurance  which  was  part  of  the 
trust-estate,  before  the  policy  matured,  sued 
the  trustees  for  payment  of  the  sums  he  had 
advanced.  Action  dismissed  as  premature. 
Brown  V.  Meeies  Trs.,  1896  (O.  H.),  4  a  L.  T. 
46. 

202.  Trustees  —  Indemnification  —  Ad- 
ministration—Independent Action  by  one 
Trustee. — ^If  one  of  several  trustees  inter- 
poses and  defends  an  action  directed  against 
the  trusty  without  consulting  his  co-trustees, 
it  lies  on  him  to  show  that  the  trust  has  re- 
ceived a  benefit  by  his  intervention,  in  order 
that  he  may  claim  indemnification  for  his 
expenses  out  of  the  trust-estate.  Stewart  v. 
Dobie'8  Trs,  1899,  1  F,  1183;  36  S.  L.  K.  917 ; 
7  S.  L.  T.  126. 

203.  Trustee— Indemnification  of  Trustee 
—Discharge— Expenses.-— i?<s2(2  that  a  trustee 
suing  for  his  discharge  is  entitled  to  expenses 
as  between  agent  and  client,  on  the  ground 
that  he  must  be  kept  indemnis,  Davidson^s 
Trustee  v.  Simrrums,  1896,  23  R.  1117;  33 
8.  L.  B.  748 ;  4  S.  L.  T.  80. 

204.  Trustee  — Indemnification  — Super- 
seded Trustees— Ezpenses.—TrusteeB  pre- 
sented a  petition  for  the  appointment  of  a 
judicial  factor,  leave  to  resign,  and  their  dis- 
charge. A  judicial  factor  was  appointed.  He 
raised  an  action  of  accounting  against  the 
trustees  as  individuals,  and  procedure  in  the 
petition  was  sisted  to  await  the  result.  The 
trustees  were  assoilzied,  and  found  entitled 
to  expenses.  Held  that  the  superseded  trustees 
were  entitled  to  retain  out  of  trust-estate 
in  their  hands  the  expenses,  including  extra- 
judicial expenses,  of  defending  the  action ; 
and  that  they  were  entitled  to  a  discharge  in 
terms  of  their  petition.  Erentz^s  Tre.  v.  ErerUi^s 
Judicial  Factor,  1897,  25  R.  53  ;  35  S.  L.  R 
93;  5aL.T.  180. 

205.  Trustee  —  Judicial  Factor— Trusts 
(Scotland)  Amendment  Act,  1884^  sec.  2.— 
Opinion  by  Ld.  Kincaimey,  that  the  provision 


of  the  Trusts  Amendment  Act,  1884,  that  in 
the  recited  Acts  ''  trustee  **  shall  include  tutor, 
curator,  and  judicial  factor,  and  '*  judicial  fac- 
tor" shall  mean  curator  bonis,  is  retrospec- 
tive. ScoU  V.  Craig's  Reps,,  1897,  24  R.  462 ; 
34  a  L.  B.  304  ;  4  S.  L.  T.  264. 

206.  Trustees— Liability  to  Account- 
Title  to  Sue. — Held  that  creditors  of  a  trust 
holding  a  bond  and  disposition  in  security 
over  its  property  had  no  title  to  call  on  the 
trustees  to  account  for  their  intromissions,  on 
the  mere  ground  that  the  truster  directed  his 
trustees  (inter  alia)  to  hold  the  estate  for 
repayment  of  sums  borrowed  by  them.  Luca^ 
Trs.  V.  Beresford^s  Trs.,  1892,  19  R.  943;  29 
S.  L.  R.  813. 

207.  Trustees— Liability  as  Shareholders 
—Confirmation  sent  to  Company— Divi- 
dends  Paid  to    Trustees  for  Years.— A 

truster  directed  his  trustees  to  seU  his  whole 
estate  and  re-invest  it  in  certain  specified 
securities.  The  estate  consisted  partly  of 
bank  stock.  Part  of  the  stock  was  sold 
before  the  bank  failed,  but  part  remained 
unsold,  and  the  names  of  the  trustees  who 
were  on  the  register  were  placed  on  the  list 
of  contributories.  The  stock  had  been  trans- 
ferred to  the  trustees'  names  on  the  request 
of  their  law-agent,  and  the  transfer  was 
brought  under  the  personal  notice  of  the 
trustees.  The  trustees  had  thereafter  sold 
part  of  the  stock  and  signed  the  transfer. 
Held  that  the  trustees  were  not  entitled  to 
have  their  names  removed  from  the  list  of 
contributories.  Gordon  v.  City  of  Glasgow 
Bafik,  1879,  7  R.  55 ;  17  a  L.  R.  7. 

208.  Trustees  —  Negligence — Test  of— 
Management  of  their  Own  Afikirs.— Gratui« 
tons  trustees  are  only  liable  in  the  adminis- 
tration of  trust  affairs  for  the  want  of  that 
diligence  which  a  man  of  ordinary  prudence 
would  exercise  in  the  management  of  his  own 
affairs.  Kennedy,  dx,  v.  Kennedy,  <£c,  1884, 
12  R.  275 ;  22  a  L.  R.  181. 

209.  Trustee  —  Negligence  —  Test  of— 
Average  Standard— Attention  to  One's 
Own  Afiiairs. — The  actings  of  a  gratuitous 
trustee,  in  point  of  negligence,  fall  to  be 
tested  by  an  average  standard,  and  not  by 
his  conduct  of  his  own  afiairs.  Knox  v. 
Mackinnon,  1888  (H.  L.),  15  R.  83;  25  a  L.  R. 
752. 

210.  Trustee — Personal — Advances  by 
Trustee  to  Beneficiary— Alimentary  Fund 
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— Bi|9lt  to  BeUin.— Tnutees  paid  to  a 
benefieiary  a  portion  of  a  ]egBcy  before  the 
legacy  had  veeted.  Bdd  that  the  payment 
was  a  penonal  advance  from  the  tmsteesy 
and  that  they  were  entitled  to  retain  the 
amount  when  the  legacy  reeted  and  became 
payable,  notwithatanding  a  declaration  in 
their  troat-deed  that  the  legacy  was  alimen- 
tary and  not  aMignable,  thii  destination  not 
being  fortified  by  a  trust.  EothweU  y,  Stuart't 
Trt.,  1898, 1  F.  81 ;  36  8.  L.  R  97 ;  6  S.  L.  T. 
215. 

211.  Trustee— Penonal  Liability— Bond 
BSkd  Diapositlon  in  Sacnzity— Warran- 
dice.— A  truatee  infeft  in  heritable  property 
ooniented  to  bonda  being  granted  oyer  it 
by  his  author.  Thereafter  he  granted  a  bond 
and  disposition  in  security  for  another  loan 
which  ''as  trustee"  he  bound  himself  to 
repay,  and  "as  trustee''  disponed  the  sub- 
jects in  security.  The  bond  contained  the 
olaose:  ''I  grant  warrandice."  Held  that 
the  trustee  was  personally  bound  in  warran- 
dice from  fact  and  deed,  and  was  also  liable 
for  loss  on  the  prior  bonds  to  which  he  had 
consented.  HortbrugWs  Tn,  y.  Welch,  1886, 
14  R  67  ;  24  S.  L.  R.  40. 

212.  TroBtee— Penonal  Liability— Oon- 
sent  of  Beneficiary  to  Liyestment.— Funds 
were  left  in  trust  for  payment  of  the  interest 
and  proceeds  to  a  beneficiary  for  her  aliment- 
ary use  only.  The  trustees  with  the  know- 
ledge and  sanction  of  the  beneficiary  placed 
the  funds  in  inyestments  not  authorised  by 
the  trust-deed  and  a  loss  accrued  to  the 
estate.  Held  that  the  beneficiary  had  no 
power  to  relieve  the  trustees  of  liability  and 
that  they  were  personally  liable  to  make  good 
the  loss.  Sandert  v.  Sanderi  Tre,^  1879,  7 
R.  Ifi7 ;  17  S.  L.  R.  76. 

213.  Trustee— Personal  Liability— Con- 
sent of  Beneficiary  —  Tmsts  (Scotland) 
Amendment  Act»  1891,  sec.  6.— "Where  a 
trustee  shall  have  committed  a  breach  of 
trust,  at  the  instigation  or  request  or  with 
the  consent  in  writing  of  a  beneficiary,  the 
Court  may  make  such  order  as  shall  seem 
just  for  applying  all  or  any  part  of  the  interest 
of  the  beneficiary  in  the  trust-estate  by  way 
of  indemnity  to  the  trustee  or  person  claiming 
through  him"  (Trusts  Act,  1891,  sec.  6). 
Held  that  an  ex  post  facto  approval  of  an  invest- 
ment made  in  breach  of  trust  did  not  amount 
to  **  consent "  in  the  sense  of  the  section. 
Hendereon  v.  Hendereon's  Tn,,  1900,  2  F.  1295; 
37  S.  L.  R.  976;  8  S.  L.  T.  222. 


214.  Trustee  —  Penonal  Llabilitj— Con- 
sent of  Benaflciaiy  — Beliefl— A  trastee 
made  an  improper  investment  in  bank  stock 
of  which  the  beneficiaries  subsequently  ap- 
proved. The  bank  having  failed  he  was  found 
personally  liable  in  calls,  held  that  he  had  no 
claim  for  relief  against  the  beneficiaries. 
City  of  Glasgow  Bank  v.  Parkhwrd,  1880,  7  R. 
749 ;  17  S.  L.  R.  554. 

215.  Trustee- Personal  Liability— De- 
fence of  no  resulting  Loss.— Poison,  one  of 
two  joint  trustees,  ascertained  in  February 
that  Elliot,  his  fellow-trustee,  who  acted  as 
law-agent  of  the  trust,  had  retained  in  his 
own  hands  a  sum  of  trust-money  amounting 
to  £150,  which  he  had  received  in  the  pre- 
ceding November  for  investment.  Poison 
complained  to  Elliot,  but  although  he  received 
no  explanation  he  allowed  the  matter  to  hang 
over  till  after  Whitsunday,  when  a  further 
sum  of  £95  came  into  Elliot's  hands.  In  the 
end  of  November  Elliot  granted  a  trust-deed 
for  creditors.  Then  he  and  Poison  resigned 
from  the  trust,  and  their  successors  raised 
an  action  against  Poison,  concluding  for  (1) 
the  £150,  (2)  the  £95,  on  the  ground  that 
these  sums  had  been  lost  to  the  trust  through 
the  failure  of  the  defender  to  take  steps 
at  once  when  he  learned  in  February  that 
Elliot  had  retained  trust-funds  in  his  own 
hands.  The  defence  consisted  of  a  denial  of 
negligence,  and  an  averment  that,  assuming 
negligence,  no  loss  had  resulted.  It  was 
proved  that  between  February  and  November 
Elliot  was  hopelessly  insolvent.  Held  that 
the  defender  had  been  guilty  of  culpa  lata^ 
and  was  bound  to  replace  the  £95,  which 
would  have  been  saved  to  the  trust  if  he  had 
acted  promptly,  but  that  on  the  evidence 
it  appeared  that  diligence  on  his  part  would 
not  have  recovered  the  £150,  because  at  no 
time  after  February  had  Elliot  been  in  a 
position  to  pay.  MiUai'e  Trs,  v.  Poison^  1897, 
24  R.  1038 ;  34  S.  L.  XL  798;  5  S.  L.  T.  94 

216.  Tmstee  —  Personal  Liability  for 
Expenses. — A  trustee  who  litigates  as  such 
is  liable  personally  for  expenses  found  due  to 
his  opponent.  Andereon  v.  Andereon^s  TViufse, 
1901,  4  F.  96  ;  39  S.  L.  R.  94 ;  9  S.  L.  T.  245. 

217.  Tmstee— Personal  Liability— Fail- 
nre  to  see  Funds  Invested— Responsibility 
for  Factor. — Trustees  having  appointed  one 
of  their  own  number  as  factor  and  carefully 
superintended  his  proceedings  for  a  number 
of  years  until  the  major  part  of  the  purposes 
of  the  trust  were  fulfilled,  instructed  him  to 
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bring  an  action  of  multiplepoinding  for  their 
exoneration  and  discharge.  This  process  re- 
mained in  Court  for  a  number  of  years,  during 
which  time  the  factor  rendered  his  accounts^ 
not  to  the  trustees,  who  ceased  to  take  any 
active  part  in  the  management  of  the  trust, 
but  to  the  agents  for  the  beneficiaries.  Dur- 
ing this  period  the  factor  began  and  con- 
tinued a  practice  of  keeping  in  his  hands, 
uninvested,  and  mixed  up  with  his  own  funds, 
a  large  balance  of  trust  funds.  This  sum 
he  regularly  stated  in  the  accounts,  and  the 
beneficiaries  received  interest  on  it  at  4  per 
cent.  After  some  years  he  became  bankrupt. 
Meld  that  the  trustees  were  liable  to  make 
good  to  the  beneficiaries  the  sum  which  had 
been  lost  by  his  insolvency.  Gord4)n*t  Trs,  v. 
Gordon,  1882, 19  S.  L.  R  549. 

2ia  TroBtee  —  Personal  Liability  — 
Fraudulent  Ooncealment  —  Neglect  of 
Duty. — ^A  testator  directed  his  trustees  to 
divide  the  residue  into  three  parts,  one  of 
which  went  to  A.'s  brother  B.  Prior  to  his 
death  B.,  being  in  difiUculties,  applied  to  A. 
for  aid,  which  was  rendered  thus — B.  granted 
to  G.  (his  own  agent  and  also  his  brother's) 
a  trust-deed  for  behoof  of  his  creditors,  con- 
veying all  the  crop  and  stock  of  his  farm. 
Thereafter  A.  purchased  the  crop  and  stock 
from  C,  giving  C.  his  bill  for  the  amount, 
and,  this  bill  having  been  discounted  by  C, 
the  money  was  applied  in  paying  oS  B.'s 
debts.  A,  thereafter  died  without  having 
been  put  in  possession  of  the  crop  and  stock, 
and  of  the  trustees  named  by  him  C,  B.,  and 
B.'s  son  accepted  office.  Then  C.  died,  and 
bis  executrix  claimed  payment  of  the  amount 
of  the  bill  against  the  trust-estate.  B.  was 
removed  from  the  office  of  trustee,  the  Court 
appointing  a  judicial  factor  on  A.'s  trust- 
estate.  The  factor  raised  this  action  of  de- 
clarator against  B.  and  C.'s  executrix  to  have 
it  found  that  (1)  the  bill  was  granted  for 
behoof  of  B.,  and  that  B.  was  bound  to  re- 
lieve A.'s  trust-estate  to  the  amount  thereof ; 
and  (2)  that  in  the  event  of  the  factor  not 
obtaining  relief  against  B.,  C.'s  executrix  was 
barred  from  maintaining  a  claim  against  the 
trust-estate.  Held  that  the  facts  as  disclosed 
on  record  did  not  sustain  the  allegations  of 
fraudulent  ooncealment  and  neglect  of  duty 
against  C.  Logan  (Sproat's  Judicial  Factor) 
y.  Sproat  and  WLeUan,  1875,  12  8.  L.  R.  225. 

219.  TnurtcoB  —  Personal  Liability  — 
Goodwill  of  BusinesB.  —  Trustees  Md 
personally  liable  for  failure  to  realise  good- 
will as  an  asset  of  their   truster's   estate. 


DonM  V.  HodgarVs  Trs.,  1893,  21  R.  246;  31 
8.  L.  R  181 ;  1  S.  L.  T.  366. 

220.  Trustee  —  Personal  Liability  — In- 
demnity Clause— Agent  of  Trust  deposit- 
ing Money  in  his  own  Name.— Trustees 
were  protected  by  an  indemnity  clause  from 
liability  for  loss  resulting  to  the  trust- 
estate  through  any  agent  "  who,  in  transact- 
ing the  business  of  this  trust,  shall  receive 
any  part  of  the  estate  into  his  hands.''  In 
July  £3000  of  trust-funds  came  into  the 
hands  of  J.  as  agent  of  the  trust.  An  in- 
vestment was  not  immediately  found  for  this 
sum,  and  in  December  the  trustees  discovered 
that  the  money  lay  on  deposit  in  name  of  J. 
They  at  once  intimated  that  they  wished  the 
money  to  be  deposited  in  their  own  names, 
but  J.  happened  to  meet  with  an  accident  at 
the  time,  his  illness  was  given  as  an  excuse, 
and  no  change  was  made.  The  money  having 
been  lost  through  the  defalcations  of  J.,  held 
that,  in  the  circumstances,  the  trustees  had 
been  guilty  of  negligence,  and  were  liable  to 
replace  the  £3000.  Ferguson  v.  Patenony 
1900  (H.  L.),  2  P.  37;  37  8.  L.  R.  636;  7 
S.  L.  T.  472. 

221.  Trustee  for  Bondholders— Personal 
Liability— Indemnity  Clause— "Wilftil  and 
Intentional  Misdoings." — Trustees  for  bond- 
holders of  a  company  held  liable  in  damages 
for  failure  to  apply  the  money  raised  to  the 
purposes  specified  in  the  prospectus  offering 
the  bonds  for  public  subscription^  notwith- 
standing that  the  trust-deed  contained  a 
clause  that  the  trustees  were  only  to  be  liable 
for  their  own  wilful  and  intentional  mis- 
doings. Wilson  V.  Guthrie  Smithy  1894  (O.  H.), 
2  8.  L.  T.  338. 

222.  Trustee— Personal  Liability— Inter 
Viyos  Trust— Advances  to  Liferenter  out 
of  Capital — By  a  joint  trust-deed  spouses 
conveyed  an  estate  to  the  husband  in  liferent 
allenarly,  and  to  A.  and  others  as  trustees  in 
fee  for  certain  purposes,  inter  alia,  that  upon 
the  death  of  the  longest  liver  of  the  spouses, 
the  trustees  should  sell  the  estate  and  divide 
the  free  proceeds  among  the  wife's  children 
by  her  first  marriage ;  declaring  that  the  pro- 
visions should  not  vest  in  the  wife's  children 
(naming  them)  until  the  term  of  payment ; 
then  followed  a  clause  of  conditional  institu- 
tion and  words  of  survivorship  in  the  event  of 
any  of  the  children  named  dying  before  the 
term  of  payment.  The  deed  was  immediately 
delivered  and  acted  upon.  During  the  life- 
time of  the  spouses,  A.  made  advances  to 
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them  out  of  capital.  Held,  in  an  action  against 
A.  at  the  instance  of  the  wife's  children,  that 
the  spouses  had  divested  themselves  of  the 
fee  by  the  trust-deed,  and  that  A.  was  bound 
to  account  to  the  pursuers  for  the  capital 
advanced  by  him  to  the  trusters.  Morriion 
V.  Allan,  1886,  13  R  1156;  23  8.  L.  B.  846. 

223.  Tnistee— Penonal  LUbility— Lou 
to  Tnut-Estate. — Trustees  allowed  their 
fellow-trustee,  who  was  at  the  time  law-agent 
and  factor  to  the  trust,  to  control  personally 
the  whole  trust-estate  as  it  was  realised — so 
great  was  their  confidence  in  his  integrity 
and  solvency.  He  embezzled  the  money 
and  was  rendered  bankrupt.  Held  that  the 
trustees  were  personally  liable  to  make  good 
the  loss  to  the  trust-estate.  Muttard  and 
Othert  V.  Mortimer's  Trs.,  1899  (O.  H.),  7  S.  L.  T. 
71. 

224.  Trustee— Penonal  Liability— Negli- 
gence. —  Trustees  who  failed  to  obtain  an 
annual  audit  of  their  factor's  intromissions  in 
terms  of  a  direction  in  the  trust-deed  under 
which  they  acted  were  held  guilty  (the  factor 
having  absconded)  of  culpa  lata,  and  liable  to 
replace  a  sum  which  was  in  the  factor's  hands 
at  the  date  when  an  audit  should  have  been 
held,  theyhaving  failed  to  show  that  the  money 
would  have  been  lost,  an  audit  notwithstand- 
ing. But  they  were  found  not  liable  for  sums 
received  by  the  factor  after  the  date  when  the 
audit  should  have  been  held.  CamUhers  v. 
Carruthers,  1896  (H.  L.),  23  B.  65  ;  33  S.  L.  R. 
809;  4S.  L.  T.  98. 

225.  Tnistee  —  Personal  Liability  — 
Preference  given  to  Beneficiaries  over 
Oreditors. — Held  that  trustees  had  improperly 
paid  away  trust  funds  to  beneficiaries,  and 
were  personally  liable  to  creditors  of  the 
truster.  Heritahle  Securities  Investment  Associa- 
tion V.  MUUr's  Trs.,  1893,  20  B.  675 ;  30 
8.  L.  B.  354. 

226.  Trustee  —  Personal  Liability  — 
Reckless  Investment. —Trustee  hdd  per- 
sonally liable  for  loss  resulting  from  a  careless 
investment  on  heritable  security.  He  lent 
trust  money  to  a  client  of  his  own  on  a 
sixteenth  bond.  Maclean  v.  Soady*s  Trustee, 
1888, 15  B.  966;  25  8.  L.  B.  696. 

227.  Trustees  of  Voluntary  Ohnrch— 
Personal  Liability. — The  title  of  a  church 
school  was  taken  in  names  of  certain  members 
of  the  vestry  and  certain  trustees  of  the 
church,  and  interest  on  the  price  was  annually 


charged  in  the  church  accounts  against  the 
schooL  In  1874  the  school  was  sold  by  the 
vestry  and  trustees  for  a  greatly  enhanoed 
price,  and  those  vestrymen  and  trustees  in 
whose  names  the  title  stood  conveyed  it  to 
the  purchaser,  and  D.  as  church  treasurer 
received  the  price.  He  applied  to  the  purposes 
of  the  church  the  price  paid  out  of  its  funda 
for  the  school,  and  another  sum  which  the 
vestry  and  trustees  had  determined  to  apply 
out  of  the  price  on  behalf  of  the  church,  but 
he  dealt  with  the  balance  as  his  own,  and 
subsequently  became  bankrupt  and  left  the 
country.  The  vestry  and  congregation  then 
sued  the  vestrymen  and  trustees  in  whose 
name  the  title  to  the  school  had  stood,  and 
who  had  discharged  the  purchaser,  for  an 
accounting  for  the  price  of  the  school  and 
payment  of  this  balance,  as  being  the  property 
of  the  church.  Held  that  the  price  of  the 
school  having  been  paid  under  the  defenders* 
authority  to  the  treasurer  of  the  church,  who 
was  the  proper  person  to  receive  it,  the 
defenders  had  no  duty  of  supervision  over 
him,  and  therefore,  assuming  that  the  balance 
sued  for  ought  to  have  been  applied  to  church 
purposes,  were  not  liable  for  its  loss.  William$ 
V.  Wakefield,  1883,  21  8.  L.  B.  182. 

228.  Trustees— Powers— Administration 
—Substitution  of  Annuity  for  Liferent— 
Consent  of  Beneficiaries. — Trustees  were 
under  obligation  to  pay  an  alimentary  annuity 
to  A.  The  residue  of  the  estate  was  destined 
to  B.  0.  D.,  payable  to  them,  subject  to  pro* 
vision  being  made  for  the  annuity.  Held  (1) 
that  the  trustees  might  lawfully  satisfy  their 
obligation  by  purchasing  for  A.  a  (Government 
annuity,  payable  to  trustees  in  order  to  pre* 
serve  its  alimentary  character  ;  (2)  that  they 
were  not  entitled  to  purchase  the  annuity  out 
of  residue  without  obtaining  the  consent  of 
all  the  beneficiaries,  this  not  being  an  act  of 
ordinary  administration.  GrahanCs  Trs,  v. 
Graham's  Trs.,  1898, 1  F.  357 ;  36  8.  L.  B.  273 ; 
6  S.  L.  T.  257. 

229.  Trustee— Powers— Borrowing— Ad- 
vances to  Trustees  for  Purpose  of  Trust- 
Estate— Liability  to  Bepay— Becompense. 

— Held  (1)  that  a  trustee  under  a  trust-deed 
which  did  not  expressly  authorise  him  to 
borrow  money  was  not  entitled  to  do  so  for 
behoof  of  the  trust-estate  ;  and  (2)  that  aver- 
ments that  money  borrowed  by  the  trustee 
was  in  rem  versum  of  the  trust-estate  were 
not  sufficiently  specific  to  be  admitted  to 
probation.  Ralston  v.  M*IntyHs  Fader,  1882, 
10  R  72  ;  20  8.  L.  B.  49. 
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230.  Tmstee^-PowerB— Borrowing— Sub- 
stitnting  one  Bond  for  Another  put  on  by 
Truster  —  Administration  —  Authority  of 
the  Court. — A  truster  left  his  estate  burdened 
with  bonds  bearing  a  heavy  rate  of  interest. 
He  gave  his  trustees  no  express  powers  to 
borrow.  They  desired  to  borrow  at  a  lower 
rate,  and  presented  a  petition  for  powers.  The 
Court  remitted  to  a  man  of  skill,  who  reported 
that,  in  his  opinion,  authority  was  not  required, 
the  so-called  borrowing  being  merely  a  chang- 
ing of  creditors,  and  so  an  act  of  administration. 
The  Court  granted  authority.  Hendereon*t  Tra,, 
Petitioners,  1901  (O.  H.),  8  8.  L.  T.  431. 

231.  Tmstee— Powers — Special  — Appli- 
cation for  Power  to  Borrow^Tmsts  (Scot- 
land) Act,  1867  (30  &  31  Vict.  c.  97),  sec.  3. 
— ^A  truster  directed  his  trustees  to  pay  the 
income  of  his  heritage  to  his  four  daughters 
in  equal  shares  in  liferent,  and  hold  and 
divide  the  fee  into  four  equal  shares,  and 
convey  one  share  to  the  family  of  each  daugh- 
ter. He  declared  it  to  be  his  wish  that  the 
heritage  should  not  be  sold  for  the  purpose 
of  this  division,  and  therefore  authorised  the 
trustees  on  the  death  of  any  daughter  to  have 
it  valued,  and  then  to  allocate  and  divide  it, 
and  convey  a  share  to  each  family  as  before 
provided.  No  power  to  borrow  was  given  by 
the  deed.  On  the  death  of  one  of  the  truster's 
daughters  a  valuation  was  made,  and  her 
children  agreed  with  the  trustees  to  accept 
a  certain  sum  in  full  of  their  claims.  The 
time  was  unfavourable  for  selling  any  part  of 
the  heritage,  and  it  was  not  capable  of  division 
for  the  purposes  of  the  settlement.  Authority 
granted  to  borrow  a  sum  sufficient  to  meet  the 
claim  of  the  children  of  the  daughter  who  had 
died.  McNeill,  dec.  (Lochhead's  Tre,),  Peti- 
tioners, 1883  (O.  H.),  21  S.  L.  R.  168. 

232.  Trustees  — Powers— Special— Fidn- 
ciary  Trust— Powers  to  Burden— Powers 
to  Feu. — Persons  holding  property  on  a  title 
which  left  it  doubtful  whether  their  rights 
were  those  of  proprietors  or  of  fiduciary  fiars, 
presented  a  petition  under  sec.  3  of  the  Trusts 
(Scotland)  Act,  1867,  for  powers  to  burden 
part  of  the  estate,  which  consisted  of  urban 
subjects,  with  extraordinary  expenditure  made 
necessary  by  imposts  of  the  urban  authority 
and  by  gales ;  and  also  for  authority  to  grant 
feus  which  would  be  of  benefit  to  the  estate. 
Authority  granted,  Pottie,  Petitioner,  1902, 
10  S.  L.  T.  107. 

233.  Tmstee- Powers— Oonstmction— 
Power  to  Betain  Annuities— Yearly  In- 


terest.— ^A  testator  made  bequests  to  annui- 
tants of  free  liferent  annuities,  payable  at 
such  times  and  in  such  proportions  as  his 
trustees  should  direct,  and  empowered  his 
trustees,  if  they  should  consider  it  expedient^ 
to  retain  the  annuities  and  apply  them  for 
behoof  of  the  annuitants  as  they  thought 
best.  The  annuities  were  declared  to  be  for 
the  subsistence  only  of  the  annuitants,  and 
not  assignable  or  arrestable.  Jield  that  the 
trustees  were  bound  to  pay  to,  or  for  behoof 
of,  the  annuitants  within  the  year  the  whole 
of  each  year's  annuity.  Wdfster  v.  lVd>8ter^$ 
Trt.f  1882,  10  R  169  ;  20  S.  L.  R.  lia 

234.  Trustee— Powers  of  Trustees— Dis- 
cretion—Debts— Power  to  burden  Liferent. 
— ^A  lady  died  leaving  an  antenuptial  marriage- 
contract  and  a  wilL  Her  testamentary  trus- 
tees held  a  villa,  subject  to  a  liferent  in  favour 
of  A  The  marriage-contract  trustees  held 
the  remainder  of  her  estate,  subject  to  a 
liferent  in  favour  of  the  lady's  husband.  On 
his  death  this  estate  would  go  into  the  hands 
of  the  testamentary  trustees.  The  lady  left 
a  debt  which  the  testamentary  trustees  were 
found  liable  to  pay.  They  proposed  to  raise 
the  money  on  the  security  of  the  villa.  The 
liferenter  maintained  that  they  should  raise 
the  money  on  their  reversionary  interest  on 
the  whole  estate.  Held  that  the  question 
was  one  for  the  trustees'  discretion.  Observed 
that  they  would  have  to  apply  to  the  Court 
for  power  to  burden.  (Subsequently  leave  to 
borrow  on  the  security  of  the  villa  was  refused.) 
Paris  V.  Sturrocfs  Trs,,  1896  (O.  H.),  4  S.  L.  T. 
74  ;  Sturrocies  Trs.,  1897  (O.  H.),  4  S.  L.  T.  228. 

235.  Trustee— Powers— Power  to  Carry 
on  Business— Power  to  Act  as  Cashier  or 
Factor— Payment  of  Salary  to  one  of  their 
Number— Ultra  vires. — A  testator  directed 
his  trustees  to  carry  on  his  business  and  ''  to 
appoint  one  of  their  own  number  or  other  fit 
person  to  be  their  factor  or  cashier,  and  to 
allow  him  reasonable  remuneration.''  Held 
that  the  direction  did  not  authorise  the 
trustees  appointing  one  of  their  number 
manager  of  the  business  at  a  salary.  MiUs  v. 
Brown's  Trs.,  1900, 2  F.  1035  ;  37  S.  L.  R.  810; 
8  S.  L.  T.  94. 

236.  Tmstee  —  Powers  —  Compromise — 
Transaction. — ^A  truster  died  in  1890.  There 
was  found  in  his  repositories  a  policy  of  in- 
surance, dated  1865,  over  the  life  of  his  son 
R,  bearing  to  have  been  granted  in  favour  ol 
B.,  to  whose  representatives  the  insurance 
company  undertook  to  pay  £500  on  R.'s  death. 
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It  was  proved  that  the  father  had  paid  the 
premiums  from  the  beginning,  and  he  referred 
in  his  will  to  the  policy  as  being  his  property. 
As  the  sum  was  made  payable  to  B.'s  repre- 
sentatives, the  trustees  obtained  from  him  an 
assignation  of  his  rights.  This  R  granted, 
on  condition  that  the  trustees,  after  recoup- 
ing the  trust-estate  for  all  premiums  which 
had  been  paid,  should  pay  the  balance  to  B. 
On  B.'s  death  held  that  the  property  of  the 
policy  was  in  the  truster  at  the  date  of  his 
death,  but  that,  in  terms  of  their  agreement, 
the  trustees  were  bound  to  pay  over  the 
balance  to  B.,  the  Court  being  of  opinion  that 
the  transaction  was  of  the  nature  of  a  com- 
promise of  a  point  which  was  open  to  dispute 
between  B.  and  the  trustees,  and  within  the 
powers  of  these  latter  to  make.  Hodden 
V.  Brydm,  1898,  1  P.  710;  36  S.  L.  B.  624; 
6  S.  L.  T.  362. 

237.  Tmstee— Powers  of  Trustees— Ultra 
Yires — Oompromise. — ^A.  was  an  heir  of  entail 
in  possession  of  the  lands  of  X.^  the  owner  in 
fee-simple  of  adjacent  lands.  The  administra- 
tion of  these  latter  was  in  the  hands  of  his 
father's  testamentary  trustees,  who  were  also 
his  curators.  During  his  minority  his  father's 
trustees  managed  both  estates.  A  dispute 
having  arisen  with  the  Crown  as  to  the 
property  in  a  mineral  field  lying  beneath  the 
sea  ex  adverso  of  the  estate,  including  the 
entailed  and  the  unentailed  lands,  the  trustees 
(A.  being  yet  a  minor)  agreed  to  surrender 
their  rights,  and  to  receive  from  the  Crown 
a  lease  of  the  minerals.  On  A.'s  attaining 
majority,  the  trustees  assigned  to  him  the 
lease.  He  was  not  aware  of  the  surrender 
of  his  claims  which  they  had  made,  but  he 
accepted  the  assignation,  and  subsequently 
applied  for  a  modification  of  the  terms  of 
the  lease.  Held  that  the  compromise  of  the 
trustees  was  bad,  as  they  had  no  power  to 
deal  with  the  entailed  estate;  but  that  A. 
was  barred  from  reducing  the  compromise. 
JVemysi  v.  Lord  Advocate,  1899  (H.  L.),  2  F.  1 ; 
36  S.'l.  R  977  ;  7  S.  L.  T.  172. 

238.  Trustees  — Powers  — Special  — Ex- 
cambion. — Hdd  that  trustees  having  power 
to  sell  heritage  were  not  entitled,  without 
authority  from  the  Court,  to  enter  into  a 
contract  of  excambion.  Bruce  v.  Stewart^  1900, 
2  P.  948;  37  S.  L.  B.  739;  8 S.  L.  T.  61. 

239.  Trustees— Powers— Special— Feuisg 
^-Contrary  to  Truster^s  Purpose— Trusts 
(Scotland)  Act,  1867,  sec.  3.— The  Court 
refused  to  grant  trustees  authority  to  feu, 


where  this  was  oontraiy  to  the  truster*s 
expressed  intention.  Anderson^  dx^  1876,  3 
B.639;  13S.  L.  B.421. 

240.  Trustees— Powers— Special— Feuing. 
— A  testatrix  by  her  testament  bequeathed 
certain  portions  of  heritable  property  in  life- 
rent and  fee.  She  appointed  executors,  but 
her  testament  contained  no  convejrance  of 
the  properties  to  them.  The  executors  com- 
pleted a  title  under  the  provisions  of  sec.  46 
of  the  Conveyancing  and  Land  Transfer  Act, 
1874.  During  the  life  of  the  testatrix  the 
properties  had  been  partly  fued,  and  it  was 
in  the  interest  of  the  beneficiaries  that  feu- 
ing should  be  continued.  In  these  circum- 
stances a  petition  by  the  executors  for 
authority  to  feu  granied,  PetHgrew^s  Exrs., 
Petitioners,  1890  (0.  H.),  28  S.  L.  R  14 

241.  Trustee  — Powers— Special— Long 
Leases— Trusts  Act,  1867,  sec  2,  subsec.  3 
— New  Mineral  Fields. — Are  trustees  em- 
powered under  sec.  2,  subsec.  3,  of  the  above 
Act  to  open  up  and  let  new  mineral  fields  P 
Observed  that  the  above  section  does  not 
change  the  beneficial  enjoyment  of  the  pro- 
perty. Campbell  v.  Wardlaw,  dsc.,  1883,  8  A.  C. 
641 ;  10  B.  (H.  L.)  66  ;  20  S.  L.  B.  748. 

242.  Trustees— Powers— Authority  to 
Lease  Minerals  and  to  Feu— Bnglisli  Trust. 

— Authority  granted  trustees  under  an 
English  trust  to  feu  heritable  subjects  in 
Scotland  and  to  grant  mineral  leases,  they 
having  the  sanction  of  the  English  courts. 
Pmdefi'e  Trs,,  1903,  6  F.  504 ;  40  S.  L.  B.  382 ; 
10  S.  L.  T.  644. 

243.  Trustees— Powers— Special— Leases 
ultra  vires — Reduction. — A  testator  em- 
powered his  trustees  to  let  the  mansion-house 
from  year  to  year,  or,  if  they  should  think  fit, 
to  permit  the  heir  of  entail  to  possess  the 
mansion-house  rent  free,  but  only  for  such 
space  as  they  should  think  proper.  The 
trustees  subsequently  granted  a  ^^  lease," 
whereby,  on  the  narrative  of  the  powers  con- 
ferred upon  them  by  the  testator,  they  let 
the  mansion-house  to  the  heir  of  entail  for 
the  space  of  one  year  from  the  term  of  Whit- 
sunday 1879,  "but  renewable  from  year  to 
year  as  after  mentioned."  It  was  further 
provided  that  in  the  event  of  the  said  heir 
*'  not  giving  notice  to  the  trustees  six  months 
before  the  term  of  Whitsunday "  in  any  year 
'*  of  his  intention  to  remove  from  the  subjects 
let  at  said  term  .  .  .  this  lease  shall  he  held 
to  be  renewed  for  another  year."    In  an  action 
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at  the  instaDce  of  the  trufitees,  the  Court  held 
(1)  that  by  the  terms  of  the  ''lease"  the 
trustees  divested  themselves  of  all  power  to 
terminate  the  heir  of  entail's  occupancy  of  the 
mansion-house ;  and  (2)  that  in  doing  so  they 
had  exceeded  the  powers  given  them  by  the 
testator,  and  therefore  reduced  the  lease,  and 
ordained  the  heir  of  entail  to  remove.  EUgU's 
Trs.  V.  Eliott,  1893,  31  S.  L.  R.  36 ;  1  S.  L.  T. 
269. 

241  Trustee— Powenh-Lease  of  Mine- 
rals.— A  testator  directed  his  trustees  to  hold 
his  estate  and  pay  the  liferent  to  his  children. 
At  the  date  of  his  death  part  of  the  estate 
was  subject  to  a  lease  of  the  minerals.  The 
tenants  having  given  up  the  lease,  held  that 
the  trustees  were  entitled  to  grant  a  new 
lease  of  the  minerals,  Dick'e  Tr$,  v.  Boberteony 
1901,  3  F.  1021 ;  38  S.  L.  B.  744;  9  S.  L.  T. 
115. 

245.  Tmstde  —  Powers — Special — Long 
Leases— Trusts  Act»  1867,  sec.  a— A  testa- 
tor directed  his  trustees  on  the  death  of  the 
liferentriz  of  his  estate  to  enter  into  posses- 
sion and  pay  over  the  proceeds  to  his  children, 
and  on  the  death  of  the  last  survivor  to  sell 
the  lands  and  divide  the  proceeds  among  his 
grandchildren.  Held  that  the  granting  of 
long  leases  was  not  inconsistent  with  the  in- 
tention of  the  testator.  Birkmyre,  dx,,  1881, 
8  R.  477 ;  18  S.  L.  R  302. 

246.  Trustees— Powers— Application  for 
Authority  to  Benounce  Leases  —  Nobile 
oficium. — Where  the  powers  of  trustees  are 
defined  by  the  trust-deed,  the  Court  will  not 
by  virtue  of  its  nobile  offidum  confer  on  them 
higher  powers.  Berwick,  dec,  1874,  2  R  90  ; 
12  S.  L.  B.  58. 

247.  Trustees— Power— Powers— Special 
— Purchase  of  Heritage.— Power  granted  to 
trustees  to  purchase  heritage.  Wardlaw^a 
7V«.,  Petitioners,  1902  (O.  H.),  10  S.  L.  T.  349. 

248.  Trustees— Powers— Power  to  Sell 
Heritage— Authority  of  Conrt— Ratifica- 
tion of  ultra  yires  Sale.— The  Court  refused 
to  ratify  an  ultra  vires  sale  of  heritage.  Clyne, 
Petitioner,  1894,  21  R  849 ;  31  S.  L.  R  692 ; 
2  S.  L.  T.  53  (sale  by  a  trustee  who  had  no 
power  of  sale).  DrummoncPs  Factor,  1894,  21 
B.  932 ;  31  S.  L.  R  777  ;  2  S.  L.  T.  119  (sale 
by  a  judicial  factor  not  in  the  manner  author- 
ised by  the  Court). 

249.  Trustees— Power  to  Sell  Heritage- 
Trusts  (Scotland)  Act^  1867,  sec  a— Power 


granted  trustees  to  seU  heritage  which  they 
were  directed  by  the  trust-deed  to  hold,  where 

(1)  there  was  no  express  prohibition  of  a  sale ; 

(2)  aU  the  beneficiaries  concurred;  (3)  a  re- 
porter was  convinced  that  (a)  the  property  was 
in  a  ruinous  condition,  (b)  that  the  trustees 
had  no  funds  for  its  repair.  Fidde^  Trs,,  Peti- 
tioners, 1899  (O.  H.),  7  S.  L.  T.  67. 

250.  Trustees— Powers  to  SeU  Heritage 
—Advances  out  of  Capital— Trusts  (Scot- 
land) Act,  1867,  sees.  8,  7. — Trustees  without 
powers  of  sale  under  the  settlement,  granted 
authority  in  the  circumstances,  to  sell  heritage 
under  sec.  3,  and  to  advance  the  price  for  the 
maintenance  of  minor  beneficiaries  under 
sea  7.  Weir's  Trs.,  1877,  4  R  876;  14 
S.  L.  R  564 

251.  Trustee— Powers— Authority  to  Sell 
Heritage  —  Trusts  Acts,  1867,  sees.  3,  4 ; 
1884,  sec.  2—*'  Expedient  for  the  Execution 
of  the  Trust." — ^Authority  to  sell  trust  sub- 
jects reftised  on  the  application  of  a  judicial 
factor,  where  it  appeared  that,  although  a 
liferenter  approved,  the  fiar  of  the  subjects 
disapproved,  of  the  proposed  sale,  as  involving 
prejudice  of  his  interests.  Molleson  v.  Hope, 
1888, 15  B.  665  ;  25  S.  L.  R  506. 

252.  Trustee  —  Powers  of  Trustees- 
English  Trust— Power  to  sell  Heritage  in 
Scotland  —  Trusts  (Scotland)  Act,  1867, 
sec.  3. — English  trustees  acting  under  an 
English  will  applied  to  the  Court  of  Session 
under  the  Trusts  Act,  1867,  sec.  3,  for 
authority  to  sell  heritage  belonging  to  the 
trust  and  situate  in  Scotland.  Held  that 
the  Act  applied  only  in  cases  of  Scottish 
trusts,  and  prayer  of  the  petition  refused, 
CamUhers'  Trs.,  1896,  24  R  238 ;  34  S.  L.  R 
166  ;  4  S.  L.  T.  193.  Allan's  Trs,,  1896,  24  R 
238 ;  34  a  L.  R  166 ;  4  S.  L.  T.  193.  In  a 
subsequent  application  the  petitioners  stated 
that  they  had  obtained  an  order  from  the 
Chancery  Division  of  the  High  Court  of 
Justice  in  England  approving  of  a  sale,  and 
empowering  them  to  apply  to  the  Court  of 
Session  to  obtain  power  and  authority  to  sell 
the  said  heritage.  The  Court  granted  the 
petition,  holding  that  the  petitioners  were 
entitled  to  the  assistance  of  the  Court,  the 
Court  of  domicile  having  decided  that  a  sale 
was  competent  and  expedient.  Allan's  Trs,, 
1897,  24  R  718 ;  34  S.  L.  B.  532 ;  4  S.  L.  T. 
361. 

253.  Trustees— Powers— Special— Power 
to  sell  Heritage— Implied  Prohibition.— 
A  truster  directed  his  trustees  to  sell  his 
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heritable  estates  except  X.  Held  that  there 
was  implied  in  the  direction  a  prohibition 
against  selling  X.  Whyt^s  Factor  y.  Wlvyte, 
1891, 18  B.  376  ;  28  S.  L.  R  78. 

254.  Trustee— Powers— Special— -Diieo- 
tion  to  Sell  Heritage— Oonstmction. — ^A 
truster  directed  his  trustees  to  sell  his 
heritage  in  the  event  of  a  bond  with  which 
it  was  burdened  being  called  up  within  a 
certain  time.  Within  that  period  a  person 
who  had  right  to  one-half  the  bond  gave 
notice  that  he  wished  payment.  Held  that 
the  calling  up  of  a  part  of  the  bond  was  not 
what  the  testator  contemplated,  and  that  the 
trustees  were  not  bound  to  sell  the  property. 
Brymi'i  Trs.  v.  Clark,  1880,  8  R.  142;  18 
S.  L.  R.  103. 

255.  Trustee— Powers— Special— Sale  of 
Heritage— Power  of  Sale— Trusts  (Scot- 
land) Act^  1867,  sec.  3.— Where  a  truster  by 
his  trust-deed  conferred  upon  his  trustees  a 
general  power  of  sale,  but  with  respect  to  a  par- 
ticular property  directed  them  in  a  codicil  not 
to  sell  till  a  certain  date,  hM  that  the  Court  had 
no  power  to  authorise  the  sale  of  said  property 
before  the  said  date.  MarshaWs  Trs,,  1897,  24 
R.  478 ;  34  S.  L.  B.  343 ;  4  S.  L.  T.  249. 

256.  Trustee— Powers— Sale  by  Trustee 
without  Authority  of  Co-Trustee.  —  K. 
bought  on  joint-account  of  H.  &  Co.  and 
himself  ten  shares  of  a  ship,  H.  &  Co.  ad- 
vancing the  price,  and  the  shares  were  con- 
veyed to  A.,  one  of  the  two  partners  of 
H.  &  Co.,  who  held  them  in  trust  for  K.  and 
H.  &  Co.  K.  died,  and  after  his  death  A., 
who  was  one  of  his  trustees,  conveyed  five  of 
the  shares  to  H.,  the  other  partner  of  H.  & 
Co.,  the  transfer  being  intended  to  include 
one-half  of  the  five  shares  belonging  to  ¥Ja 
trustees.  In  a  subsequent  action  by  K's 
trustees,  in  which  they  claimed  to  be  entitled 
to  profits  on  the  footing  that  five  shares  had 
all  along  belonged  to  them,  H.  maintained 
that  the  five  shares  had  been  conveyed  to 
him  as  an  individual  at  the  desire  of  the 
trustees,  because  K.'s  trust-estate  could  not 
pay  the  price  of  them.  Held  that,  assuming 
this  to  be  the  true  account  of  the  transaction, 
it  was  not  a  relevant  answer  to  the  claim  of 
the  trustees,  because  it  was  not  proved  that 
A.  had  authority  from  his  co-trustees  to  make 
such  a  conveyance  of  the  shares.  Kidd^s  Trs, 
V.  Eandyside  <k  Coy.,  1884,  22  S.  L.  B.  39. 

257.  Trustee— Powers— Special— Power 
to   Sell— Special  ProhibitiozL— A  truster 


directed  his  trustees  to  sell  his  whole  herit- 
able estate,  excepting  his  heritable  estate  in  L. 
and  T.  Hdd  that  that  did  not  prevent  the 
trustees  being  authorised  to  sell  the  heritable 
estate  in  L.  and  T.  when  that  had  become 
necessary  in  the  interest  of  the  beneficiaries 
and  for  the  preservation  of  the  trust-estate 
against  the  diligence  of  creditors.  The  case 
of  WhyUfB  Factor  v.  Whyte,  1891,  18  R  376 ; 
28  S.  L.  R.  78,  distinguished,  Gunn  and  Others 
(Sutherland's  Trs.\  Petitioners,  1892, 29  S.  L.  R. 
903. 


258.  Trustee  —  Powers— Special— Power 
to  Sell— Heritage— Trusts  Act^  1867,  sec.  3. 

— ^A  truster  who  died  in  1810  directed  that  the 
residue  of  his  estate  should  be  invested  in  the 
public  funds  till  a  suitable  investment  in  land 
in  the  neighbourhood  of  the  town  of  Perth 
should  be  found,  and  that  the  rents  and  pro- 
fits of  such  land  when  acquired  should  be 
applied  in  the  promotion  of  education  in 
Perth.  There  was  no  power  of  sale.  A  suit- 
able investment  was  not  found  till  1851.  In 
1881  the  trustees,  on  the  representation  that 
it  was  expedient  that  the  land  so  purchased 
should  be  sold,  applied  to  the  Court  for 
authority  to  carry  out  a  contract  of  sale  into 
which  they  had  provisionally  entered.  They 
suggested  no  new  purchase  of  land  near  Perth 
to  which  to  apply  the  money,  but  proposed 
with  part  of  it  to  pay  off  a  heritable  debt  on 
the  property  they  proposed  to  sell,  and  to 
invest  the  rest  on  heritable  security.  The 
petition  was  opposed  by  a  dissenting  trustee, 
but  only  on  the  ground  that  the  debt  had 
been  illegally  entered  into,  and  that  the  other 
trustees  were  not  entitled  to  pay  it  off  out 
of  the  trust  funds.  Held  that  the  power 
fell  to  be  granted  as  being  expedient  and  not 
inconsistent  with  the  purposes  of  the  trust. 
Cameron  and  Others  (Deacons  of  the  Incorporated 
Trades  of  Perth)  v.  Hunt  and  Others,  1881,  18 
S.  L.  R  585. 

259.  Trustee— Powers— Special— Power 
to  sell  Heritage  —  Implied  Power— Con- 
stmctioiL — Trustees  were  directed  to  pay 
"  the  free  rents,  interests,  and  profits  arising 
from  my  means  and  estate,  or  from  the 
proceeds  thereof,"  to  A.  B.  for  her  liferent, 
with  the  fee  elsewhere.  The  trust-estate 
included  an  engineering  works  and  a  long 
lease  of  building  ground.  Held,  on  a  con- 
struction of  the  deed,  that  the  trustees 
were  entitled  to  sell  the  engineering  busi- 
ness and  the  lease.  Thomson^s  Trs,  v. 
Thomson,  1897,  25  R  19 ;  35  S.  L.  R  16 ; 
5  S,  L.  T.  140. 
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260.  Trustee— Powers— Special— Powers 
to  Sell  Herita^— Direction  to  hold.— 

Power  granted  trastees  to  sell  heritage  which 
the  trust-deed  directed  them  to  hold,  where 
it  was  matter  of  expediency  to  sell,  and  it 
was  clear  on  a  sound  construction  of  the  deed 
that  the  only  reason  for  the  direction  to  hold 
was  the  belief  of  the  truster  that  the  property 
formed  a  good  investment.  RdbiTUon^s  Truitee, 
Petitioner,  1898  (O.  H.),  6  S.  L.  T.  241. 

261.  Trustee— Powers— Sale  of  Subjects 
or  Alimentary  Liferent — Consent  of  Life- 
rentriz. — ^A  lady  had  the  liferent  use  allenarly 
of  a  house.  It  was  thought  advisable  to  sell 
it  and  give  her  the  use  of  the  proceeds,  and 
she  consented  thereto.  Held  that  the  trustees 
could  carry  through  the  sale  with  the  lady's 
consent,  and  without  applying  for  power  to 
the  Court.  Charlton's  Trs.,  1901  (O.  H.),  9 
S.  L.  T.  130. 

262.  Trustee  —  Powers  —  Trustees  ap- 
pointed by  Court  —  Law- Agent  —  Trusts 
Act,  1867,  sec  12.  —  Persons  appointed 
trustees  under  the  Act  of  1867  have  all  the 
powers  conferred  by  the  trust-deed  on  the 
original  trustees,  including  power  to  appoint 
and  remunerate  as  law-agent  one  of  their 
number.  Allan^'s  Trustee  v.  M'DougaUy  1899 
(O.  H.),  7  S.  L.  T.  26. 

263.  Trustee  —  RemoTal— Absence  from 
Great  Britain  — Evidence  — Trusts  (Scot- 
land) Amendment  Act^  1891,  sec.  8.— In 
an  apphcation  for  the  removal  of  a  trustee  on 
the  ground  of  continuous  absence  from  the 
United  Kingdom,  evidence  of  absence  for  the 
statutory  period  must  be  kid  before  the 
Court.  The  evidence  may  be  in  the  form  of 
affidavits.  DiekeorCe  Tre,,  1894  (O.  H.),  2 
S.  L.  T.  61. 

264.  Trustee  —  Removal  —  Adverse  In- 
terest.— ^An  insolvent  sole  trustee  left  the 
country  without  accounting  for  the  whole 
trust  funds.  He  left  a  deed  appointing 
co-trustees  whom,  at  the  same  time,  he  ap- 
pointed his  mandatories.  The  Court  seques- 
trated the  trust -estate  and  appointed  a 
judicial  factor,  holding  that  the  new  trustees, 
as  representing  their  nominator,  had  an  in- 
terest contrary  to  the  trust.  Foggo,  Peti- 
tioner, 1893,  20  R  273 ;  30  S.  L.  R  270. 

266.  Trustee —Bemoval— Sequestration 
of  Estate— Conflicting  Interest.— Where  a 
conflict  arose  as  to  the  management  of  trust- 
estate  between  the  liferenter  and  the  fiar, 


who  was  sole  trustee,  the  Court  sequestrated 
the  estate  and  appointed  a  judicial  factor. 
Henderson  v.  Henderson,  1893,  20  R  536;  30 
S.  L.  R  516. 

266.  Trustee  — Removal- Bonft  flde— 
Irregularities— Beneflt  to  Trust-Estate.— 
The  Court  refused  to  remove  a  trustee  who, 
although  guilty  of  irregularities,  had  acted 
in  good  faith,  and  had  benefited  the  trust- 
estate.  Oilchrist's  Trs^  (ke,  v.  Dickf  1883,  11 
R22;  21S.  L.R17. 

267.  Trustee  —  Removal  —  Breach  of 
Trust. — ^Trustee  removed  for  breach  of  trust 
in  interfering  with  the  enjoyment  of  her  life- 
rent by  the  liferentrix.  M^Whirter  v.  LaUa, 
1889, 17  R.  68  ;  27  S.  L.  R  61. 

268.  Trustee  —  Removal  —  Disobedience 
to  Trustees  Directions  — Petition  by  all 
the  Beneflciaries. — Where  a  sole  trustee  had 
wilfully  failed  to  carry  out  the  directions  of 
the  trust-deed,  a  petition  for  his  removal  at 
the  instance  of  all  the  parties  beneficially 
interested  in  the  trust  granted,  Whyte  arid 
Others,  Petitioners,  1891,  28  S.  L.  R  901. 

269.  Trustees  —  Removal  —  Failure  to 
Agree. — The  Court  will  not  remove  trustees 
from  a  trust  merely  because  they  cannot  get 
on  together.  Hope  v.  Hope,  1884,  12  R  27  ; 
22  S.  L.  R  33. 

270.  Trustee— Removal— Grounds  o£— 

A  petition  for  the  removal  of  a  trustee  must 
show  malversation  of  his  ofiice,  as  distin- 
guished from  mismanagement  of  the  trust 
afiiedrs.  Harris  v.  Howu^s  Trs,,  1893,  21  R 
16;  31  S.  L.  R  33;  1  S.  L.  T.  257. 

271.  Trustees— Removal— Grounds  o£— 

Circumstances  in  which  held  that  the  adminis- 
tration of  a  trust-estate,  though  in  some 
respects  disclosing  mistakes  and  irregularities, 
did  not  afford  ground  for  the  removal  of  the 
trustees.  Taylor  v.  Adam's  Trs,,  1876,  13 
S.  L.  R  268. 

272.  Trusteo— Removal- A  petition  for 
the  removal  of  trustees  was  supported  by  the 
bare  assertion  (which  was  denied)  that  the 
trustees  intended  to  remove  the  trust-estate 
out  of  the  jurisdiction  of  the  Court.  The 
Court  refused  the  petition.  Bowman  v.  Rus* 
seWs  Trs.,  1891,  19  R  206 ;  29  S.  L.  R  175, 

278.  Trustee— Removal— Mala  fldes.— 
It  is  not  a  sufficient  ground  for  the  sequestra- 
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tion  of  a  trust-estate  and  the  appointment  of 
a  judicial  factor  that  one  of  the  trustees 
objects  to  claims  made  against  the  trust- 
estate  by  a  fellow-trustee^  there  being  no 
averment  of  mala  fides,  Bannerman^  1895 
(O.  H.),  3  S.  L.  T.  208. 

274.  Trustee— BemoTal—Seqnestratioit 

— One  of  two  testamentary  trustees  removed 
on  petition  of  the  other,  because  his  estates 
had  been  sequestrated,  and  he  was  a  debtor 
to  the  trust.  Whittle  v.  CarrvJtherSf  1896,  23 
R  775  ;  33  S.  L.  R.  691 ;  4  S.  L.  T.  27. 

275.  Tmstee— Bemoyal— Non-giatnitoiis 
Tmstee  — Trusts  (ScotlaAd)  Amendment 
Act,  1891,  sees.  2  and  8.— A  non-gratuitous 
trustee,  disabled  by  age  from  discharging  his 
trust  duties,  petitioned  (along  with  the  only 
other  trustee)  for  leave  to  resign,  or  for  his 
removal.  His  petition  oontained  no  reference 
to  the  Trusts  (Scotland)  Amendment  Act, 

1891.  Held  that  quoad  hoc  the  ncHrUe  qfficivm 
of  the  Court  was  ousted  by  the  said  Act,  in 
terms  of  which  the  Court  was  bound  to  grant 
the  prayer  of  the  petition.  Tod  v.  Marshall^ 
1895,  23  B.  36 ;  33  S.  L.  R.  18 ;  3  S.  L.  T.  121. 

276.  Trastee-—Bemoyal— Superseding— 
Jadicial  Factor— Deadlock.— Where  a  con- 
flict of  opinion  between  trustees  resulted  in  a 
deadlock  in  the  administration  of  the  trust, 
the  Court  sequestrated  the  trust-estate,  and 
appointed  a  judicial  factor.  Stetoart  v.  Morriaon, 

1892,  19  R.  1009 ;  29  S.  L.  R.  846. 

277.  Trustee  —  Bemoval  —  Deadlock  — 
New  Trustee. — One  of  two  trustees  and 
some  beneficiaries  presented  a  petition  for 
the  removal  of  the  other  trustee,  because  he 
was  obstinate  and  would  not  sign  deeds ; 
there  was  an  alternative  prayer  for  the 
appointment  of  a  new  trustee.  Pending  the 
petition,  the  respondent  intimated  his  assent 
to  the  alternative  course.  The  Court  appointed 
a  new  trustee.  Dick  and  Others,  Petitioners, 
1899, 2  F.  316 ;  37  S.  L.  R.  232 ;  7  S.  L.  T.  276. 

278.  Trustees  —  BemoTal  —  Superseding 
for  a  Time. — Where  trustees  were  guilty  (1) 
of  negligent  administration,  (2)  careless  book- 
keeping, (3)  unduly  protecting  their  own 
interests  at  the  expense  of  the  trust-estate, 
in  a  litigation  between  them  and  some  of  the 
beneficiaries,  the  Lord  Ordinary  superseded 
them  for  the  time  being  in  the  management 
of  the  estate,  and  appointed  a  judicial  factor. 
H^ndmons,  Petitioners,  1901  (O.  H.),  9  S.  L.  1> 


16.    Cf.   Young,  Petitioner,  1901  (O.  H.),  9 
S.  L.  T.  20. 

279.  Trustees— BemoTal-Appointmant 
of  Jndidal  Factor— Petition  for  BecalL— 
S.  was  sole  acting  trustee  on  a  property  of 
which  he  was  also  liferenter.  He  beoune 
bankrupt,  and  executed  under  decree  of  the 
Sheriff  a  disposition  omnium  bonorum  in  favour 
of  P.  as  trustee  for  behoof  of  his  creditors. 
P.  then  petitioned  the  Court  to  remove  S. 
from  his  oflice  of  trustee  on  the  ground  of 
mismanagement,  averring  that  S.'s  only  avaU- 
able  asset  was  his  liferent  interest  in  the  said 
trust  property.  The  Court  granted  the  prayer 
in  absence,  and  appointed  P.  judicial  factor 
on  the  trust-estate.  S.  immediately  there- 
after brought  a  petition  for  recall  of  thia 
appointment  and  the  reinstatement  of  him- 
self as  trustee.  The  Court,  after  a  remit  to 
a  man  of  skill,  who  reported  that  the  estate 
had  been  mismanaged  by  S.,  and  on  production 
of  vouched  claims  by  the  creditors  of  S.,  both 
as  an  individual  and  as  trustee,  who  signified 
their  approval  of  P.'s  appointment  as  judicial 
factor,  refused  the  petition  for  recall.  Saioers 
V.  Satoertf  Trustee,  1881,  19  S.  L.  R.  2S8. 

280.  Trustee  —  Bemoval  —  Petition  — 
Outer  House. — Petition  for  removal  of  mar- 
riage-contract trustee  held  competently  pre- 
sented in  Outer  House.  Reid,  Petitioner, 
1897  (O.  H.),  5  S.  L.  T.  124 

281.  Tmstee—Besignation—K'on- gratui- 
tous.— ^A  power  to  resign  inferred  from  refer- 
ences in  a  trust-deed  to  the  contingency  of  a 
trustee  resigning.  Buiiten  v.  Muir,  1894,  21 
R.  370 ;  31  S.  L.  R.  306  ;  1  S.  L.  T.  460. 


282.  Trustee— Resignation— Non- gratui- 
tous—Interest  Conflicting  with  Trust. — 

Authority  granted  a  non-gratuitous  trustee 
to  resign  where  he  showed  a  conflict  of  interest 
between  himself  and  the  trust.  GtUhrie, 
Petitioner,  1895,  22  R  879. 


283.  Trustee— Besignation—Non- gratui- 
tous.— A  non-gratuitous  trustee  petitioned 
for  (what  the  Court  held  to  be)  ratification  of 
his  resignation,  made  some  years  before,  on  the 
ground  of  a  conflict  of  interest.  Petition  dis- 
missed as  incompetent.  Maclean,  Petitioner,. 
1896, 22  R  872 ;  32  S.  L.  R  661 ;  3  S.  L.  T.  74. 

284.  Trustee— Beeignation—Non- gratni- 
tons. — ^Pressure  of  business  tending  to  in- 
efficiency as  a  trustee  founded  the  grounds  of 
a  petition  by  a  non-gratuitous  trustee  for 
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power  to  resign.  The  Court  refused  the 
petition.  Scott  v.  Muir's  Trs.,  1894,  22  R.  78 ; 
32  S.  L.  R.  63 ;  2  S.  L.  T.  305. 

285.  Tmstee—Besiiination— Non-gratui- 
tous Trustee— Trusts  Act,  1861,  sec.  1.— 
A  trustee,  who  had  accepted  a  legacy,  was 
desirous  of  resigning  after  an  action  had  been 
raised  against  the  trust.  The  deed  in  terms 
of  which  he  had  been  appointed  bequeathed 
legacies  to  all  the  trustees,  ^*but  without 
prejudice  to  their  powers  as  gratuitous 
trustees."  Held  that  the  trustee  was  entitled 
to  resign,  reserving  all  liabilities  already 
incurred  by  him  in  respect  of  the  subject- 
matter  of  the  action.  Assets  Coy,  Ltd.  v. 
Shiress,  1896  (0.  H.),  4  S.  L.  T.  120. 

286.  Trustee  —  Resignation  —  Trusts 
(Scotland)  Act^  1867,  sec.   10,  Sched.  A. 

— A  minute  of  resignation  by  a  trustee, 
properly  intimated  and  registered  in  terms  of 
sec.  10  of  the  Trusts  (Scotland)  Act,  1867, 
cannot  thereafter  be  revoked.  Fullarton^s 
Trs.  V.  James,  1895, 23  R.  105 ;  33  S.  L.  R.  1 26 ; 
3  S.  L.  T.  159. 

287.  Trustee  —  Resignation  —  Power  of 
all  Trustees  to  Resign— Judicial  Factor- 
Trusts  Acts,  1861  and  1867.— The  whole 
trustees  under  a  marriage-contract  prior  to 
1861,  which  provided  that  if  any  trustee 
wished  to  resign  the  others  might  discharge 
him,  presented  a  petition  on  the  Act  of  1867, 
for  the  appointment  of  a  factor  and  power  to 
resign.  The  beneficiaries  opposed.  Held 
that  the  trustees  had  under  the  Acts  of 
1861  and  1867  a  power  to  resign  which  the 
terms  of  the  marriage-contract  did  not 
exclude.  MaxwelVs  Trs.  v.  Maxwell,  1874,  2 
R.  71 ;  12  S.  L.  R.  39. 

288.  Trustee  —  Resignation— Discretion- 
ary Powers— Trusts  (Scotland)  Acts,  1861 
and  1867. — It  forms  no  bar  to  the  right 
of  trustees  to  resign  in  terms  of  the  Trusts 
Acts,  that  certain  purposes  of  the  trust 
(e,g,  the  exercise  of  discretionary  powers)  may 
be  worked  out  less  readily  in  the  hands  of 
a  judicial  factor.  M*GmneUs  Trs.,  Petrs.,  1897, 
25  R.  330 ;  35  S.  L.  R.  254;  5  S.  L.  T.  241. 

289.  Trustee— Resignation  of  Trustee— 
Nobile  offidum.  —  In  the  exercise  of  its 
nobile  officium  the  Court  allowed  a  trustee 
to  resign,  who  could  not  otherwise  resign 
because  he  had  accepted  a  legacy.  The 
petitioner  was    a    SheriflT-Substitute,   whose 

.  duties  prevented  him  from  attending  to  the 
VOL.  II. 


trust  business.  He  averred  that  he  had 
accepted  office  in  ignorance  of  the  extent 
of  the  trust,  and  offered  to  repay  the  legacy 
which  he  had  received.  Orphoot,  1897,  24 
R.  871 ;  34  S.  L.  R.  661 ;  5  S.  L.  T.  33. 

290.  Trust— Resignation  of  Trustees— 
Nobile  officium.  —  Gircwnstances  in  which 
the  Courts  ex  iwhUi  officio,  allowed  testamentary 
trustees  to  resign  office  who  could  not  resign 
under  the  Trusts  Acts,  and  who  had  not 
power  to  resign  under  the  settlement. 
Alison,  Petr.,  1886, 23  S.  L.  R.  362. 

291.  Trustee— Title  to  Sue  —  Action  by 
One  of  Two  Trustees.— One  of  two  co- 
trustees cannot  sue  an  action  on  behalf  of  the 
trust.  Campbell  v.  Campbell,  1894  (O.  H.),  1 
S.  L.  T.  563. 

292.  Trustees  —  Title  —  Completion  — 
Charitable  Bequest.— Persons  nominated  by 
a  truster  as  trustees,  but  who  have  not 
accepted  office,  cannot  competently  appeal  to 
the  Court's  nobile  officium  for  the  approval  of 
a  scheme  for  the  administration  of  trust- 
estate  bequeathed  for  charitable  purposes. 
IVatt  and  Others,  Petrs.,  1895,  23  R.  33 ;  33 
S.  L.  R.  19  ;  3  S.  L.  T.  118. 

293.  Uncertainty  —  Accumulations  — 
Failure  to  Dispose  of  Residue.— A  tes- 
tator directed  his  trustees  to  accumulate 
his  estate  for  fifty  years,  and  then  to  buy 
an  estate — ^' which  cannot  be  sold  or  in- 
debted, and  the  income  of  it  to  be  divided 
amongst  those  mentioned  in  my  will  yearly/' 
The  Court  held  that  the  direction  to  accumu- 
late was  valid,  and  the  rights  of  parties  might 
be  ascertained  on  the  expiry  of  twenty-one 
years.  Edward^s  Trs,  v.  Edward,  1891,  18  R. 
535 ;  28  S.  L.  R.  360. 

294.  Uncertainty— Direction  to  Trusteea 
to  Distribute  as  they  thought  fit.— A  direc- 
tion to  trustees  to  distribute  the  residue  of 
the  truster's  estate  in  such  way  and  manner 
as  they  should  deem  prudent  held  void  from 
uncertainty.  Sutherland's  Trs,  v.  Sutherland's 
Trustee,  1893,  20  R.  925  ;  30  S.  L.  R.  809 ;  1 
S.  L.  T.  139  followed,  WiUorCs  Trs.  v.  JVilson'a 
Trs.,  1894  (O.  H.),  1  S.  L.  T.  548. 

295.  Uncertainty— Failure  of  Trust.— A 
direction  to  trustees  to  "dispose  of  the 
residue  of  my  estate  at  their  discretion''  is 
void  from  uncertainty.  McGregor's  Trs.  v. 
Bosormaorth,  1896  (O.  H.),  33  S.  L.  R  364|^ 
3  S.  L.  T.  231. 

26 
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296.  Uncertainty—Objects  of  Gift  left 
to  Selection  of  Trustees.— A  direction  by 
a  testator  to  her  trustees  to  divide  residue 
among  "  such  of  my  relations  or  other  persons 
who  may  in  their  opinion  be  entitled  to  par- 
ticipate therein,  .  .  .  and  that  according  to 
the  sole  discretion  of  my  trustees/'  lield  void 
from  uncertainty.  Play  fair*  8  Trs.  v.  Playfair, 
190(),  2  F.  686 ;  37  S.  L.  R  543 ;  7  S.  L.  T.  444. 

297.  Uncertainty— Charitable  Beqnest.— 

"Useful,  benevolent,  and  charitable  institu- 
tions '*  found  to  be  a  sufficient  indication  of 
an  object  to  support  a  trust.  CM  v.  GM^s 
Tr$.,  1894, 21  R.  638  ;  31  S.  L.  R.  506 ;  1  S.  L.  T. 
578. 

298.  Uncertainty— Charitable  Trost.— A 
truster  directed  his  trustees  to  set  aside  £5000 
"for  charitable  purposes,*'  to  be  secured  on 
his  estate,  so  as  to  be  '^  a  permanent  source  of 
charity  yielding  annual  interest  to  be  at  the 
disposal  of  my  wife  and  children  and  their 
descendants."  Htld  that  the  bequest  was 
not  void  from  uncertainty.  Aiiderson^a  Tn,  v. 
Gowy  1901  (0.  H.),  9  S.  L.  T.  174. 

299.  Uncertainty  —  Bequest  to  "Such 
Charitable  or  Other  Institutions  or  Socie- 
ties as  my  Trustees  may  think  Proper."— 

Held  void.  Jaffreifs  Trs.  v.  Lord  Advocate, 
1903  (0.  H.),  11  S.  L.  T.  119. 

300.  Uncertainty— ''Such  Charitable  or 
Religious  Institutions  and  Societies  as  my 
Trustees  may  Select." — A  trust  in  the  terms 

above  quoted  held  void.  Macintyre  v.  Grimond^s 
Trs.,  1904,  6  F.  285;  41  S.  L.  R.  225;  11 
S.  L.  T.  581;  1905  (H.  L.),  7  F.  ;  42 
S.  L.  R.  466;  12  S.  L.  T.  760. 

301.  Uncertainty —"  Such  Purposes  as 
my  Trustees  think  Proper."— A  direction  to 
trustees  to  apply  residue  to  **  such  charitable 
or  public  purposes  as  they  think  proper,"  held 
void  from  uncertainty.  Mair  v.  Duncan^  1901 
(H.  L.),  4  F.  1 ;  39  S.  L.  R.  212 ;  9  S.  L.  T.  390. 

302.  Uncertainty— Object  of  Gift— Trus- 
tee's Discretion. — A  direction  to  trustees 
"  to  hold,  apply,  and  convey  on  such  conditions 
and  under  Buch  restrictions  as  1  may  direct 
by  any  writing  under  my  hand,  and  failing 
any  such  writing,  then  the  same  shall  be  dealt 
with  and  disposed  of  by  my  said  trustees  in 
such  way  or  ways  as  my  trustees  shall  deem 
best,  my  wish  being  that,  failing  such  instruc- 
tion, my  trustees  shall  have  full  power  and 
liberty  to  dispose  of    such  residue  in  any 


manner  that  may  approve  itself  to  them," 
is  void  from  uncertainty.  Allan  and  Others 
(Shaves  Trs.),  1893  (0.  H.),  1  S.  L.  T.  308. 

303.  Uncertainty— Direction  to  "Carry 
on  House." — Direction  to  trustees  to  "  carry 
on  house  as  in  my  lifetime,"  held  inoperative 
as  vacrue.  Hamilton's  Trs.  v.  HamiUo^i,  1901, 
4F.  266;  39  S.  L.  R.  159. 

304.  Uncertainty— Contra  bonos  mores— 
"Free  Thought." — A  direction  to  trustees  to 
promote  ^^  free  thought "  by  the  purchase  of 
a  shop  and  the  instalment  of  a  tenant  who 
should  sell  books  dealing  with  such  subject, 
where  no  direction  was  given  for  the  disposal 
of  the  rent,  held  void  from  uncertainty.  The 
Lord  Ordinary  rejected  an  argument  of ''  contra 
bonos  mores/*  as  his  Lordship  was  not  aware 
that  the  term  "  free  thought "  had  any  definite 
meaning.  Hardie  v.  Morison  and  Others,  1899 
(0.  H.),  7  S.  L.  T.  42. 

305.  Uncertainty  —  Object  of  Gift— In- 
ference of  Intention. — The  name  of  a  legatee 
cannot  be  supplied  by  inference  or  implica- 
tion, l^he  object  of  the  gift  must  be  named 
or  clearly  designed.  Murdoch  v.  Bra^s  and 
Others,  1904,  6  F.  841  ;  41  S.  L.  R.  666;  12 
S.  L.  T.  208. 

306.  Uncertainty— Object  of  Gift— Means 
of  Indicating  Object.  —  A  testator  in  her 
trust-disposition  begged  her  trustee  after  pay- 
ing debts,  &c.,  to  give  the  residue  to  ''  those 
whom  you  know  respect  me."  Held  that  this 
destination  was  not  void  from  uncertainty. 
Observed  that  if  there  had  been  a  simple  re- 
quest to  the  trustee  to  give  "  to  those  who 
respect  me,"  that  would  have  been  bad.  War- 
render  V.  Anderson,  1893  (O.  H.),  1  S.  L.  T.  304. 

307.  Uncertainty  —  Residuary  Clause.— 
A  clause  directing  trustees  to  dispose  of 
residue  "  in  such  manner  as  they  may  think 
proper,  subject  to  such  instructions  and  direc- 
tions as  I  may  hereafter  make,'*  held  void. 
Sutherland!8  Trs.  v.  Sutherland's  Trustee,  1893, 
20  R.  925 ;  30  S.  L.  R.  809  ;  1  S.  L.  T.  139. 
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1.  Appeal:— 

(a.)  Competency,  1-5. 

(6.)  Review,  6-7. 

(c.)  Stated  Case,  8-13. 

2.  Exemption,  14-28. 
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3.  Principle  of  Valuatiok,  29-49. 

4.  Pbocbdube,  50-62. 

5.  Railway  (Railways  and  Canals),  53- 

60. 

6.  Subject  op  Valuation,  61-75. 

7.  Valuation  Roll,  76-90. 
S,  Value: — 

(a.)  Lease, 

1.  CONSIDBBATION  OTIIEB  THAN  RENT, 
91-128. 

2.  Faib  Annual  Value,  129-150. 
<6.)  Value  op  Special  Subjects,  151- 
219. 
S.  Valuation  Act,  1854,  220-221. 

1.  Appeal— Competency— Gomplaiiit  by 
Third  Party— Valuation  Act^  1854,  s^- 13. 

— A  complaint  by  a  third  party  against  the 
4iocuracy  of  a  return  made  by  the  owner  of  the 
subjecta  is  not  competent.  Is  a  complaint  by 
a  third  party  that  the  assessor  has  fixed  the 
value  too  high  competent?  Rule  v.  Lord 
Abinger,  1883,  10  R.  502  ;  20  S.  L.  R.  323. 

2.  Appeal  —  Competency  —  Form  of 
Appeal  —  Findings  in  Fact  —  Valuation 
Amendment  Act»  1879,  sec.  7.— In  an  appeal 
from  the  Valuation  Commissioners,  the 
evidence  was  set  forth  at  length,  with  the 
following  finding  by  the  Commissioners: — 
**  The  Committee  find  that  the  com  plainer  has 
failed  to  establish  his  averments,  and  they 
therefore  find  it  unnecessary  to  alter  the  roll 
in  this  case.*'  Held  that  the  case  had  not  been 
competently  stated.  Que«tton,  whether  it 
ought  to  be  dismissed  or  remitted  back  for 
4unendment.  Jiule  v.  Lord  Ahinger,  1883, 10  R 
502 ;  20  S.  L.  R.  323. 

3.  Appeal  — Competency— Intimation.— 
A  proprietor  lodged  with  the  assessor  a 
written  appeal  against  his  shootings  being 
entered  in  the  valuation  roll  at  £5,  and  told 
him  that  they  should  not  be  entered  at  all. 
Held  that  there  was  sufSicient  notice  to  sup- 
port an  appeal  to  the  Commissioners.  Matt- 
land  V.  Midlothian  Assessor^  1888,  15  R.  592 ; 
25  S.  L.  R.  318. 

i.  Appeal— Competency— Notice— Time 
•of  Giving— Lands  Valuation  (Scotland)  Act^ 
1854,  sees.  5,  9. — Notice  of  appeal  must  be 
given  after  entry  in  the  roll  has  been  made 
and  intimation  given  to  the  person  afiected. 
Intimation  of  an  appeal  against  the  intended 
valuation  is  not  enough.  Linlithgow  Assessor 
V.  Ballantine,  1895,  22  R  591 ;  32  S.  L.  R 
-432;  2S.  L.T.  570. 


5.  Appeal  —  Competency  —  Notice  of 
Ghronnds.  —  An  appeal  to  the  magistrates 
which  failed  to  state  what  valuation  the 
appellant  put  upon  the  subjects  held  in- 
competent. Symington  db  Sons  v.  Coatbridge 
Assessor,  1895,  22  R.  588 ;  32  S.  L.  R  431. 

6.  Appeal  —  Beview  —  OronndB  upon 
which  Court  will  Interfere  on  Matters 
of  Fact— Question  of  Detail— Sufficient 
Evidence.— The  Court  will  not  interfere  with 
a  determination  of  the  Valuation  Committee 
on  a  question  of  detail  where  there  is  no 
question  of  principle  involved,  and  where 
there  is  evidence  before  the  Committee  which 
could  support  the  determination.  ForteMvs 
and  Another  v.  Assessor  for  Kincardine^  1894, 
31  S.  L.  R  474. 

7.  Appeal  —  Eeview- Interdict— Oyec- 
tions  to  Assessable  Area— Appeal  to 
Magistrates  —  Declarator  in  Court  of 
Session— Valuation  Act,  1879,  sec.  6.— HeM 
that  it  was  competent  for  a  landlord,  whose 
lands  had  been  assessed  by  a  neighbouring 
burgh  on  the  ground  that  they  lay  within  its 
boundaries,  to  bring  in  the  Court  of  Session 
an  action  of  declarator  that  his  lands  were 
outside  those  boundaries,  and  for  interdict 
against  the  defenders  putting  the  assessment 
upon  him.  Opinion  that  sec.  6  of  the  Valua- 
tion Act,  1879,  did  not  apply  so  as  to  restrict 
the  pursuer's  right  to  an  appeal  to  the  magis- 
trates. Hope  V.  Edinburgh  Corpn.,  1897  (0.  H.), 
5  S.  L.  T.  195. 

&  Appeal  —  Stated  Case— Failure  to 
State  Material  Facts  for  Determination 
of  Case. — Harbour  trustees  claimed  a  deduc- 
tion from  the  valuation  of  a  harbour,  in  respect 
that  part  of  the  dues  were  received  in  respect 
of  an  incorporeal  right  of  waterway.  The 
Court,  without  expressing  any  opinion  as  to 
whether  such  a  deduction  ought  to  be  made 
from  the  valuation  of  a  harbour,  refused  any 
deduction  in  the  present  case,  in  respect  the 
case  did  not  furnish  materials  for  deciding 
what  proportion  of  the  gross  harbour  dues 
should  be  deducted,  assuming  that  the  deduc- 
tion fell  to  be  made.  Black  {Inspector  of  Poor 
for  Dundorudd)  v.  Irvine  Harbour  Trs,,  1893 
(V.  A.  C),  30  S.  L.  R  660  ;  1  S.  L.  T.  31. 

9.  Appeal— Stated  Case— Form  of  Stated 
Case. — In  stating  a  case  for  appeal  to  the 
Lands  Valuation  Court  the  magistrates  mnst 
set  forth  the  findings  in  fact  which  they  held 
to  be  proved.  Case  not  stated  in  aoeordanoe 
with    this    rule   remitted    for   re-statement. 
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1&  FiiMipliiiu  —  bectLoiks  l»y  Lessee— 
Lnds  ValBfttioii  Act,  1895.  sec  4  (2).- 

Erections  by  tenants  of  a  quarry  for  the  cot- 
tin*:  and  dressing  of  tbe  stone  which  had  been 
worked — A^  \i  to  be  proper  subjects  of  aeseefr* 
ment.  Zsr-Atitk  Fr^is-imt  Quarriet^  Lid,  v.  Dm- 
f-x^^.in  .4«»«/r,  1900,  2  F.  602  ;  37  S.  L  R. 
^O:  7S.L.  T.  4€5. 

19.  Bznmptioiii  —  BrectioiiB  hj  Lessee- 
"Mi]ien]s''~-Beat  ealculated  IjyMmenls 
txwtod— LudB  Valuation  Act,  1895,  sec  i 
(3). — ^Tbe  lessee  of  a  piece  of  ground  covered 
by  a  heap  of  blaes  erected  ovens  and  machineiy, 
by  whose  use  be  converted  the  blaes  into  bricb 
and  pipes.  His  rent  was  calculated  on  the 
finished    prodooe— so  much  per  ton.    Held 

'  that  the  lessee  was  not  liable  to  asaessment 
on  the  value  of  tbe  ovens  and  machinery,  theee 
Wling  within  the  exception  of  the  Act  of  1895, 
8«c.   4   (3).      iftirlin^shire  Assessor  v.  SUin  d^ 

•  Coy.,   190C»,  2   F.   596;   37  S.   L.   R.  656;  7 

I  S.  L.  T.   385.      CUghom  Terra  CoUa  Coy.  v. 

]  Lanarkshire  Assessor,  1900,  2  F.  600 ;  37  S.  L.  R. 
658;  7S.  L.T.  386. 

20.  Exemption — Houses  Let  for  Tear  at 
Monthly  Bent.— A  proprietor  let  houses  for 
a  yeer  at  a  rent  per  month  payable  in  advance^ 
— tbe  tenant  if  in  arrear  being  bound  to  re- 
move on  three  days*  notice.  Held  that  the 
letting  was  yearly,  and  that  the  tenants  should 
be  entered  in  tbe  RoU.  M'lntm,  <£«.,  1880, 
9  R.  1239. 

21.  Exemption— "Lands  and  Heritages" 

—Boiler.— Ifeld  that  a  boiler  built  into  * 
stone  and  lime  seat  fell  under  the  term  "  huid* 
and  heritages,"  and  was  liable  to  assessment. 
^f^iUiam  Hart  cfc  Coy.,  1880,  9  R.  1239. 

22.  Exemption  —  Minerals  —  Erections 
—Lands  Valuation  (Scotland)  Act,  18ft 
8«c.  4— Word  "  Clay/*— JTeW  that  day  »  * 
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tninera],  in  the  sense  of  exemption  2  of  sec.  4 
of  the  Lands  Valuation  (Scotland)  Act,  1895, 
and  that  erections  by  a  tenant  for  the  pur- 
pose of  working  clay  were  exempt  from  valua- 
tion. Assessor  of  Portobello  v.  Mitchell  &  Sons, 
1896  (V.  A.  C),  23  R.  686  ;  33  S.  L.  R  520. 

23.  Exemption — MineralB — Erections- 
Lands  Valnation  (Scotland)  Act»  1895,  sec. 
4  (2),  (3).— Erections  by  a  mineral  tenant, 
which  consisted  of  mills  for  converting  the 
minerals  into  a  finished  product,  held  not  to 
fall  within  the  exceptions  of  sec.  4,  Lands 
Valuation  (Scotland)  Act,  1895.  Gartverrie 
Fireclay  Coy,  v.  Lanarkshire  Assessor y  1897, 
(V.  A.  C),  24  R.  738;  34  S.  L.  R.  616;  4 
S.  L.  T.  295. 

24.  Exemption  —  Minerals  -—  Erections 
1)7  Lessee  — Lands  Valnation  (Scotland) 
Act,  1895,  sea  4,  Exemption  3. — Erections 
by  a  lessee  for  the  purpose  of  working  the 
gases  given  off  in  the  blast-furnaces  of  a 
neighbouring  iron  company  do  not  fall  within 
the  exception  of  ''  coke  ovens  or  other  struc- 
tures, in  which  coal  or  other  mineral  are 
treated,  where  the  rent  ...  is  calculated 
upon  the  coke  or  other  minerals  as  treated  in 
such  ovens  or  other  structures,"  and  are  a  fair 
subject  of  assessment.  Furnace  Gases  Coy. 
Ltd.  V.  Assessor  for  LatiarksJiire,  1896  (V.  A.  0,), 
23  R  689 ;  33  S.  L.  R.  523  ;  3  S.  L.  T.  333. 


25.  Exemption  —  Minerals  —  Lease  of 
Thirty-one  Years— Office,  Workshops,  &e., 
Erected  by  Tenants.  —  Held  that  offices, 
workshops,  4&c.,  erected  by  tenants  under  a 
mineral  lease  for  thirty-one  years,  and  for 
which  no  additional  rent  was  payable,  were 
not  liable  to  assessment.  Nitsiiill  Coal  Coy.f 
1879,  9  R.  1238. 

26.  Exemption  —  Minerals  —  Lease  not 
exceeding  Twenty-one  Years— Workmen's 
Houses  and  Provision  Store  Erected  by 
Tenant. — Held  that  workmen's  houses  and  a 
provision  store  erected  by  tenants  under  a 
mineral  lease  not  exceeding  twenty-one  years 
were  not  pertinents  of  the  mines,  and  were 
liable  to  separate  assessment.  James  Nimmo 
<t-  Coy.,  1880,  9  R.  1239. 

27.  Exemption  —  Mines  —  Minerals  — 
Lease— Minerals  not  Wrought— Valne — 
Valnation  of  Lands  Act^  1854,  sec.  42.— 

Minerals  belonging  to  three  different  proprie- 
tors were  let  under  one  lease  for  a  cumulo 
fixed  yearly  rent.  The  minerals  belonging  to 
two  of  them  were  being  worked,  and  were 


entered  in  the  Valuation  Roll  at  the  respec- 
tive proportions  of  the  rent  payable.  Hdd 
that  the  minerals  belonging  to  the  third  pro- 
prietor, although  not  being  worked,  should 
also  be  entered  in  the  Roll.  Minerals  let  on 
lease  for  a  fixed  rent  or  lordship  were  worked 
during  the  first  part  of  the  lease,  but  for  some 
years  had  not  been  wrought.  The  tenant 
continued  to  pay  the  fixed  rent.  Held  that 
the  subjects  should  be  entered  in  the  Valua- 
tion Roll  at  the  fixed  rent.  Minerals  which 
have  never  been  wrought,  when  let  at  a  fixed 
rent,  are  liable  to  assessment.  Blantyre 
Parochial  BtHird  v.  Assessor  for  Lanarkshire^ 
1883,  10  R.  773  ;  20  S.  L.  R.  611. 

28.  Exemption  —  Waterworks  —  Valna- 
tion Act,  1854,  sees.  1  and  42.— Held  that 
waterworks  were  liable  to  assessment.  Magis- 
trates of  Castle  Douglas,  1881,  9  R.  1243. 

29.  Principle  of  Valnation  — Accessory 
Sulyects— Water-Power  for  Mill— Division 
of  Opinion  among  the  Judges. — The  pro- 
prietors of  a  mill  had  a  right,  under  the  feu- 
contracts  by  which  they  acquired  the  ground 
on  which  their  mill  was  built,  to  a  supply  of 
water  from  an  aqueduct  passing  through  the 
ground,  in  such  manner  as  not  to  diminish 
the  supply  of  water.  For  this  right  they 
were  bound  to  pay  a  certain  ^^rate  or  duty 
or  ground-annual,''  which  was  declared  to  be 
a  real  burden  on  the  ground.  The  aqueduct 
and  the  water-supply  belonged  to  a  Water 
Trust,  who  were  rated  thereon.  The  Magis- 
trates and  Council  having  taken  into  account, 
in  the  valuation  of  the  mill,  the  amount  annu- 
ally paid  by  the  proprietors  of  the  mill  for 
water  rights  as  being  the  annual  value  of  an 
assessable  subject, — held  by  Ld.  Lee  that  this 
judgment  was  rights  by  Ld.  Fraser  that  it  was 
wrong.  The  judges  being  thus  divided  in 
opinion,  the  valuation  stood.  Fleming,  Reid 
d:  Coy.  V.  Assessor  for  Greenock,  1885,  22  S.  L.  R. 
606. 

30.  Principle  of  Valnation— Assessor- 
County  or  Railway- Lands  Acquired  for 
Undertaking. — Grounds  acquired  for  the  pur- 
poses of  the  Forth  Bridge  Railway  were  left 
in  grass.  The  county  assessor  valued  them. 
The  valuation  committee  sustained  the  assess- 
ment. The  valuation  appeal  judges  (Ld.  Lee 
and  Ld.  Fraser)  were  divided  in  opinion,  Ld. 
Fraser  holding  that  the  assessor  for  railways 
and  canals  should  have  valued ;  and  the 
valuation  stood.  Forth  Bridge  Rly.  Coy.  v. 
Linlithgow  Assessor,  1888,  15  R.  595;  25 
S.  L.  R  320. 
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31.  Principle  of  Valuation— Cemetery.— 
CemeterieB  are  valued  as  commercial  under- 
takings, the  subjects  not  being  treated  as 
agricultural.  Craigton  Cemetery  Coy,  v.  Lanark- 
shire Assessor,  1889,  16  R  802;  26  S.  L.  B. 
527. 

32.  Principle  of  Valuation— Comparison 
with  Similar  Premises. — Where  there  were 
no  similar  premises  in  the  neighbourhood  to 
furnish  a  standard  of  comparison  in  assessing 
the  value  of  a  manufactory  of  fish-oil,  and  the 
assessor  and  valuation  committee  had  fixed 
an  assessment  which  was  not  shown  to  be 
very  wide  of  the  mark,  the  Court  refused  to 
disturb  the  assessment.  British  Oil  and  Guano 
Coy,  V.  Ross  and  Cromarty  Assessor ,  1900,  2  F. 
605;  37  S.  L.  R  659;  7  S.  L.  T.  387. 
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38.  Principle  of  Valuation  —  Crofter  — 
Fair  Bent "—" Yearly  Rent"— Crofters' 
Holdings  Act,  1886,  sec.  6.— Where  a  crofter 
has  purchased  his  holding,  he  is  subject  to 
assessment  on  the  same  scale  as  any  other 
proprietor.  Question  whether  the  ''  fair  rents  " 
fixed  by  the  Crofters'  Commission  are  *^  yearly 
rents"  in  the  sense  of  the  Valuation  Acts. 
Mackay  v.  Assessor  for  Sutherland,  1897 
(V.  A.  C),  24  R  737  ;  34  S.  L.  R  621 ;  4 
S.  L.  T.  296. 

34.  Principle  of  Valuation  —  Different 
Parishes — Apportionment  —  Waterworks. 

— Magistrates  of  Glasgow,  dx.,  1884,  12  R.  3; 
22  S.  L.  R  10.  Dundee  Water  Commrs.  v,  Dun- 
dee Road  Trs.,  <fcc.,  1883, 11  R  390  ;  21  S.  L.  R 
261  followed, 

35.  Principle  of  Valuation— Distillery.— 
The  mashing  capacity  of  a  distillery  may  be 
made  the  basis  of  calculation  of  its  annual 
value.  Sheriff  v.  Assessor  for  Argyll,  1886, 12 
R  919 ;  22  S.  L.  R  608. 

36.  Principle  of  Valuation— Distillery  in 
Hands  of  Proprietor— Comparison  with 
other  Distilleries.  —  Observations  as  to  the 
different  modes  of  valuation  of  distilleries  or 
manufactories  in  the  occupation  of  the  owner. 
Assessor  for  Argyllshire  v.  Islay  Diatillert/  Coy, 
Ltd.,  1884,  11  R  841  ;  21  S.  L.  R.  563. 

37.  Principle  of  Valuation— Oasworks.— 

Edinburgh  Gas  Light  Coy.  v.  Assessor  for  Leith, 
1887,  14  R  583 ;  24  S.  L.  R  420.  Vide  Asses- 
sor for  Falkirk  v.  Falkirk  Gas  Light  Coy.  Ltd., 
1883,  10  R  651 ;  20  S.  L.  R  427. 

38.  Principle  of  Valuation— Oasworks.— 
The  gross  profit,  less  an  allowance  for  tenant's 


profits,  held  a  fair  valuation  of  gasworks. 
Kinross  and  Milnathort  Oas  Coy,  v.  Kinross 
Assesscn-,  1890,  17  R  850 ;  27  S.  L.  R  631. 

39.  Principle  of  Valuation— Harbour- 
Apportionment  between  Parishes— Quay- 
age.— Allocation  of  a  harbour  between  two 
parishes  in  proportion  to  the  extent  of  quay- 
age in  each  held  right.  Ayr  Harbour  Trs,  v. 
Ayr  Assessor,  1894,  21  R  807 ;  31  S.  L.  R- 
726 ;  2  S.  L.  T.  47. 

40.  Principle  of  Valuation— Hydropathic* 
— Hydropathic  valued  by  a  comparison  with 
the  value  of  other  similar  establishments. 
Fhilp  V.  Rothesay  Assessor,  1888, 15  R  627  ;  25 
&  L.  R.  462. 

41.  Principle  of  Valuation  —  Lease- 
Voluntary  Reduction  of  Rent. — A  volun- 
tary reduction  of  rent,  resting  on  the  will  of 
the  landlord,  does  not  modify  the  rent  stipu- 
lated in  a  lease  as  the  criterion  of  value. 
Menzies  v.  Perth  County  Assessor,  1889,  16  R 
805  ;  26  S.  L.  R  688. 

42.  Principle  of  Valuation  — Market — 
Fair  Estimated  Value— Rent  of  Market 
Dues. — The  right  of  levying  market  dues  in 
Inverness  was  let  to  a  tenant  for  £134,  which 
sum  was  entered  on  the  roll  opposite  descrip- 
tion of  subjects  "  shops,  stalls,  &cJ*  The 
Commissioners  altered  the  entries  to  ''area 
of  market,  £40."  Held  that  they  were  wrong* 
Tovm  of  Inverness,  1874  (V.  A.  C),  4  R  1144. 

43.  Principle  of  Valuation— Mill— Floor 
Area. — Held  that  a  mill  had  been  rightly 
valued  by  floor  area.  Cowan  d:  Son^  v.  Mid^ 
lothian  Assessor,  1894,  21  R.  812 ;  32  S.  L.  R 
733 ;  2  S.  L.  T.  48. 

44.  Principle  of  Valuation— Minerals — 
Accessory  Works— Separate  Valuation. — 

A  tenant  under  a  lease  of  shale  for  thirty-one 
years  erected  oilworks  on  a  piece  of  ground 
separately  let  but  in  connection  with  the  lease* 
Held  that  the  oilworks  fell  to  be  separately 
valued.  Dalmeny  Oil  Coy,  Ltd,  v.  Assessor  for 
Linlithgowshire,  1884,  11  R  566;  21  S.  L.  R. 
400. 

45.  Principle  of  Valuation— "  Proprietor  *" 
—"Tenant"— Buildings  erected  by  Squat- 
ter—Valuation Acts,  1854^  1895.— The  tenant 
of  a  farm  allowed  a  contractor  who  was  work- 
ing in  his  neighbourhood  to  build  a  number  of 
huts  upon  the  farm.  Nothing  was  paid  for 
the  privilege,  and  there  was  no  lease.    Th& 
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contractor  let  the  huts  and  received  rent. 
Held  that  the  contractor  wa^s  neither  liable  to 
be  assessed  as  ^'  proprietor  "  under  the  Valua- 
tion Act,  1854,  nor  as  *'  tenant "  in  the  sense 
of  the  Act  of  ]  895.  Young  db  Sons  v.  Peebles 
Assessor,  1899  (V.  A.  C),  1  F.  579  ;  36  S.  L.  R 
597 ;  6  S.  L.  T.  326. 

46.  Prindpleof  Valuation— Pablic  Build- 
ings—Asylnm— Farm  attached  to  Asylum. 
— In  assessing  a  public  asylum  the  valuation 
committee  **took  into  account  on  the  one 
hand  the  character  of  the  building  as  shown 
by  the  structural  cost,  the  dormitory  accommo- 
dation, and  the  floor  space. "  With  respect  to  a 
block  of  buildings,  erected  for  the  accommoda- 
tion of  the  administrative  body,  they  took 
into  consideration  "  that  it  had  been  built  on 
a  larger  scale  than  was  necessary  for  the  pre- 
sent dormitory  accommodation,  with  a  view  to 
the  future  extension  of  the  latter."  The 
Court  being  of  opinion  that  these  were  very 
proper  considerations,  and  that  no  error 
appeared  in  their  application,  sustained  the 
valuation.  There  was  a  farm  connected  with 
the  asylum.  This  the  assessing  committee 
were  held  to  have  rightly  assessed  separately. 
Govan  District  Lunacy  Board  v.  Renfrew  Assessor, 
1899  (V.  A.  C),  1  F.  591 ;  36  S.  L.  R.  603. 

47.  Principle  of  Valuation— Public-House 
— Oost. — A  publican  having  bought  a  shop 
and  converted  it  into  a  public-house — held 
that  the  magistrates  were  justified  in  estimat- 
ing its  annual  value  by  referring  to  the  rent 
value  of  similar  premises  in  the  neighbour- 
hood. Noble  V.  Leith  Assessor^  1899  (V.  A.  C), 
1  F.  584 ;  36  S.  L.  R.  599. 

48.  Principle  of  Valuation— Bent— Bon& 
fide  Lease. — A  lease  by  persons  holding  a 
great  majority  of  the  shares  in  a  company  of 
premises  to  the  company  does  not  form  a 
genuine  test  of  the  value  of  the  premises. 
Jiell  V.  Edinburgh  Assessor,  1904,  6  F.  501 ;  41 
S.  L.  R.490;  12  S.  L.  T,  18. 

49.  Principle  of  Valuation— Waterworks 
— ^Allocation  among  Different  Parishes.— 
Water  for  the  supply  of  a  town  was  brought 
from  a  distance  through  various  parishes. 
Held  that  the  proper  method  of  allocating  the 
cost  of  the  undertaking  among  the  several 
parishes  was  to  allocate  to  each  the  proportion 
of  the  total  annual  value  which  the  structural 
cost  of  the  works  in  the  parish  bore  to  the 
whole  structural  cost  of  the  undertaking. 
Dundee  Water  Commrs,  v.  Dundee  Road  Trs., 
dx,,  1883, 11  R  390 ;  21  S.  L.  R.  261. 


50.  Procedure  —  Evidence  —  Remit.  — 
Where  no  evidence  was  tendered  to  the 
Valuation  Committee  that  an  assessment 
made  by  the  assessor  was  too  high,  the  Court, 
on  appeal,  refused  to  remit  for  further 
inquiry.  Bell  v.  Edinburgh  Assessor,  1904,  6  F. 
501 ;  41  S.  L.  R.  490 ;  12  S.  L.  T.  18. 

51.  Procedure— Bemit  for  Further  Evi- 
dence.— Where  an  appellant  had  failed  to 
lead  before  the  Commissioners  evidence  which 
he  had  available,  the  Court  refused  a  motion 
for  a  remit  to  have  the  evidence  led.  Argyll 
County  Assessor  v.  Marquis  of  BreadaXbaney  1889, 
16  R.  793 ;  26  S.  L.  R.  529.  Where,  on  the 
contrary,  the  appellant  had  declined  to  lead 
evidence  when  invited  so  to  do,  the  Court  on 
his  motion  remitted  back  to  the  Commissioners 
to  hear  the  evidence.  Ramsden  v.  Inverness 
Assessor,  1894,  21  R.  797 ;  31  S.  L.  R.  472 ;  1 
S.  L.  T.  532. 

52.  Procedure— Valuation  Appeal  Com- 
mittee—Bes  judicata— Benut.— The  doc- 
trine of  res  judicata  has  no  application  to 
questions  before  Land  Valuation  Appeal  Com- 
mittees. Where  a  committee,  on  that  plea, 
had  refused  to  decide  on  the  merits  of  an 
appeal,  the  judges  remitted  to  them  to  pro- 
ceed. Lamont  v.  DiimfriestHiire  Assessor,  1900, 
2  F.  610. 

53.  Bailway— Gk>ods  in  Transit— Insur- 
ance.— In  the  valuation  of  the  lands  and 
heritages  forming  the  undertaking  of  a  rail- 
way company,  a  deduction  allowed  (in  respect 
of  practice  to  that  effect)  from  the  gross 
revenue  in  respect  of  insurance  on  goods  in 
transit.  Question:  Whether  the  claim  was 
well  founded  in  principle  ?  N,  B,  Rly,  Coy. 
V.  Assessor  of  Railways  and  Canals,  1884 
(O.  H.),  22  a  L.  R.  114 

54.  Bailway— Lands  acquired  for  Under- 
taking-Burgh Assessor. — Ground  in  burgh, 
acquired  by  a  railway  company  in  connection 
with  their  undertaking,  although  not  in 
actual  use,  falls  to  be  assessed  by  the  assessor 
of  canals  and  railways.  Forth  Bridge  Rly, 
Coy,  V.  Queetisferry  Assessor,  1889,  16  R.  797  ; 
26  S.  L.  B.  533. 

55.  Bailway— Plant  and  Tools— "Pixed 
or  Attached  to  Lands  or  Heritages."— 

Held  that  the  annual  value  of  plant  and  tools 
not  physically  fixed  or  attached  to  lands  or 
heritages  should  not  enter  the  valuation  rolL 
N.  B,  Rly,  Coy,  v.  Assessor  of  Railways  and 
CanaU,  1887  (O.  H.),  25  S.  L.  B.  4. 
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56.  Railway— Station— Tobacco  StalL— 
A  tobacco  stall  in  a  railway  station  falls 
within  the  category  of  book-stall  rather  than 
of  refreshment-room,  and  is  valued  by  the 
assessor  of  railways  as  part  of  the  under- 
taking, and  not  separately  by  the  burgh 
assessor.  Olasgoia  Assessor  v.  N.  B.  Rly.  Cay,, 
1899  (B.  C),  7  S.  L.  T.  9. 

« 

57.  Railway  —  Unoccnpied   Gronnd.— A 

railway  company  appealed  against  a  valuation 
of  a  piece  of  land  which  they  had  acquired  for 
the  purposes  of  their  undertaking  but  not 
yet  occupied,  on  the  ground  that  it  was 
incapable  of  being  let.  The  magistrates 
having  stated  in  their  case  that  in  their 
opinion  the  ground  would  let  readily  for  the 
rent  at  which  they  had  assessed  it,  the  Court 
refused  to  disturb  the  valuation.  But  where, 
in  similar  circumstances,  it  appeared  that  the 
land  had  been  exposed  for  lease  and  had 
failed  to  obtain  a  rent  of  £16,  the  magistrates 
having  (by  the  light  of  their  own  opinion  and 
local  knowledge)  assessed  at  £203,  the  Court 
reduced  to  £16.  Glasgow  and  S.-JV.  Rly,  Coy. 
V.  Oreenock  Assessor,  1898  (V.  A.  C),  25  R. 
1229 ;  35  S.  L.  R.  943  ;  5  S.  L.  T.  330. 

58.  Railway  —  Unused  Lands  —  Part  of 
Undertaking. — Held  that  a  railway  company 
was  not  liable  to  assessment  for  lands  which 
had  been  reclaimed  from  the  sea  and  acquired 
by  the  company,  but  which  were  lying  waste 
and  unoccupied.  Greenock  Assessor  v.  Glasgow 
and  S,-IF.  Rly.  Coy.,  1899  (B.  C),  7  S.  L.  T.  9. 

59.  Railways  and  Canals  —  Caledonian 
and  Crinan  Canals — Valnation  of  Lands 
Act,  1854,  sec.  21. — Held  that  the  Crinan 
Canal  formed  part  of  the  undertaking  of  the 
Caledonian  Canal,  and  fell  to  be  assessed  in 
terms  of  sec.  21  of  the  Valuation  of  Lands 
Act,  1854.  Caledonian  Canal  Commrs.  v.  Argyll 
C.  C,  1894,  22  R.  149;  32  S.  L.  R.  108;  2 
S.  L.  T.  349. 

60.  Railways  and  Canals— "Company" 
—Valuation  of  Lands  (Scotland)  Act,  1854, 
sees.  20,  21. — Held  that  statutory  commis- 
sioners administering  a  canal  were  a  ''com- 
pany "  whose  lands  and  heritages  were  to  be 
valued.  Caledonian  Canal  Commrs.  v.  Inver- 
ness and  Argyll  C.  C,  1884,  21  R.  1046;  31 
S.  L.  R.  830 ;  2  S.  L.  T.  162. 

61.  Subject  of  Valuation  —  Assessor  — 
Burgh  or  Railway— Bookstall.— A  railway 
bookstall  is  to  be  valued  by  the  assessor  of 
railways.  Callander  and  Oban  Rly.  Coy.  v.  Oban 
Assessor,  1888,  15  R.  634 ;  25  S.  L.  R.  464. 


62.  Subject  of  Valuation— Bondholder- 
Unoccupied  House — Possession— Valuation 
Act,  1854,  sec.  ^.—  Circumstances  in  which 
held  that  bondholders  were  not  liable  to  be 
entered  as  proprietors  of  unoccupied  houses. 
Ritchie,  1881,  9  R.  1244.  Bryden's  Trs.,  1881, 
9  R.  1244. 

63.  Subject  of  Valuation— Heritable  or 
Moveable  —  Machinery  —  ''Fixed  or  At- 
tached to  Lands  or  KBTitAgeB."—Htld  that 
certain  machine  tools  in  a  foundry,  which 
were  fitted  to  specially  prepared  foundations 
by  bolts  which  were  easily  unscrewed,  were 
"  fixed  or  attached  "  in  the  meaning  of  sec.  42 
of  the  Lands  Valuation  Act,  1854.  Dundee 
Assessor  v.  Carmichael  db  Coy.  Ltd.,  1902 
(V.  A.  C),  4  F.  525 ;  39  S.  L.  R.  573 ;  9 
S.  L.  T.  513.     See  2  Edw.  VII.  c.  25. 

64.  Suldect  of  Valuation— Machinery- 
Fixed  Engines.  —  bteam  -  engines  fixed  to 
speciaUy  prepared  beds  of  masonry  held 
heritable.  Covan  &  Sons,  Ltd.  v.  Midlothian 
Assessor,  1899,  21  R  812;  31  S.  L.  R.  733; 
2  S.  L.  T.  48. 

65.  Suldect  of  Valuation— Market  Stance 
—Burgh  Customs— Lands  and  Heritages.— 

Held  that  the  market  stance  of  a  burgh  with 
a  right  to  levy  customs  by  Royal  Charter 
comes  under  the  expression  "  lands  and  heri- 
tages "  in  the  Lands  Valuation  Act.  Burgh  of 
Inverurie,  1875  (V.  A.  C),  4  R.  1147. 

66.  Subjectof  Valuation— MarketStances 
—Lease  of  Right  to  Dues  for  Stands  in 
Public  Street.  —  Held  that  market  stances 
erected  round  the  cross  in  a  public  street  on 
market  days,  the  right  to  collect  the  rent  for 
which  had  been  let  by  the  magistrates  of  a 
burgh  to  a  tacksman,  were  not  assessable 
subjects  under  the  Valuation  Acts.  Aberde^.n 
City  Treasurer,  dr.,  1877  (V.  A.  C),  4  R.  1149. 

67.  Subject  of  Valuation  —  Oilworks — 
Improvement  Expenditure  —  Renewals.  — 

Where  the  owners  of  an  oilwork  occupied  it, 
and  spent  large  sums  each  year  in  renewals 
and  upkeep  of  plant,  held  that  10^  per  cent, 
on  the  capital  value  of  the  works  was  a  fair 
assessment  of  the  annual  value,  with  feu-duty 
insurance  and  landlord's  taxes  added.  Oak' 
bank  Oil  Coy.  Ltd.  v.  Midlothian  Assessor,  1902 
(V.  A.  C),  4  F.  520 ;  39  S.  L.  R,  581 ;  9  S.  L.  T. 
471. 

68.  Subjectof  Valuation— Oyster-Fishing 
—Heritable  or  Moveable— Rent— Sale  of 
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'Stock. — ^A  person,  with  right  from  the  Grown 
to  cultivate  and  capture  oysters  in  an  arm  of 
the  sea,  let  his  right  to  a  company  by  a  lease 
which  fixed  the  rent  at  £350,  and,  by  a  relative 
4igreement,  purported  to  sell  them  the  stock 
•of  oysters,  including  the  benefit  of  improve- 
ments he  had  made,  for  a  lump  sum,  and  £350 
«  year  as  interest  on  the  value  of  the  stock. 
Hdd  that  the  subject  was  to  be  treated  as 
heritable,  that  the  only  right  which  the  land- 
lord had  to  convey  was  that  of  capturing 
oysters,  and  that  the  full  consideration 
received  by  him  per  annum,  viz.  £700,  must 
be  taken  to  be  the  annual  value  of  the  right. 
JVcUlace  v.  JVigtoicnsfiire  Axsessor,  1902 
•<V.  A.  C),  4  F.  515;  39  S.  L.  R  570;  9 
S.  L.  T.  515. 

69.  Subject  of  Valnation— Pariah  Church 
—Lands  and  Heritages  which  cannot  be 
Let. — Held  that  parish  churches,  not  being 
lettable  subjects,  do  not  fall  within  the  Lands 
Valuation  Act.  Heritors  of  Ki?igoldrum  v. 
Hej'itors  of  Kirriemuir,  1877  (V.  A.  C),  4  R. 
1149. 

70.  Subject  of  Valuation  —  Privilege 
running  with  Lands— Minerals— Surface 
Support. — The  right  of  the  owner  of  the 
surface  of  lands  to  permit  the  owner  of 
minerals  below  to  bring  down  the  land  does 
not  add  to  the  assessable  value  of  the  lands. 
Fifeshire  Asttem/r  v.  Curror,  1888,  15  R,  632 ; 
25  S.  L.  B.  4G5. 

71.  Subject  of  Valuation— Public  Square 
— Market  Place— Tolls.— Showmen  erected 
their  booths  on  a  public  square  and  paid  toll 
to  the  owner  of  the  Rolum,  Held  that  the 
land  was  properly  valued  as  "  land  "  (market 
place)  at  the  yearly  value  of  the  sum  of  the 
tolls.  Stevenson  v.  Lanarkshire  Assessor,  1901, 
3  F.  459 ;  38  S.  L.  R.  495  ;  8  S.  L.  T.  440. 

72.  Subject  of  Valuation— Quarry— Not 
Working. — \Vhere  a  quarry  had  not  been 
worked  during  a  year,  held  that  it  was  not  a  sub- 
ject of  assessment.  Lord  Elphinstone  v.  Lanark- 
.shire  Assessor,  1888,  15  R.  637 ;  25  S.  L.  R.  466. 

73.  Subject  of  Valuation  —  Railway — 
Refreshment  Rooms— Water  Rate— Oban 
3urgh  Act,  1881,  sec.  51.— A  railway  com- 
pany had  refreshment  rooms  which  formed 
part  of  their  station  within  a  burgh.  The 
rooms  were  let  to  a  tenant  at  a  fixed  rent. 
Held  that  they  were  part  of  the  station 
'buildings  and  fell  to  be  assessed  for  water 
rate    under    the    above    Act.      Police    Com- 


missioners of  Oban,  dec,  1885,  13  R.  339;  23 
S.  L.  R.  220. 

74.  Subject  of  Valuation  —  Structural 
Alterations— Erections  or  Improvements- 
Lands  Valuation  (Scotland)  Act^  1895.— 
O^nions  reserved  as  to  whether  alterations 
made  on  a  public-house  were  erections  or 
improvements  in  the  sense  of  the  Act  of 
1895.  Peggie  v.  Kirkcaldy  Assessor,  1901,  3  F. 
462 ;  38  S.  L.  R.  492  ;  8  S.  L.  T.  409. 

75.  Subject  of  Valuation— Waterfalls- 
Income  derived  from  Tourists  Visiting.— 
The  income  derived  by  a  proprietor  from 
visitors  paying  for  admission  to  his  grounds 
to  view  local  beauties  is  rightly  attributed  to 
the  annual  value  of  the  lands.  Ross  v.  Lanark- 
shire Assessor,  1898,  3  F.  461. 

76.  Valuation  Roll  —  Appeal  —  Compe- 
tency. —  An  appeal  may  be  taken  by  an 
aggrieved  person  against  an  entry  in  the 
Valuation  Roll,  although  the  same  entry  w:is 
under  consideration  in  a  former  year,  and 
there  has  been  no  change  of  circumstances. 
^>mith  V.  Assessor  for  Argyllshire,  1885,  12  R. 
905  ;  22  S.  L.  R.  753. 

77.  Valuation  Roll  —  Entry  —  Lease  — 
Renunciation— Notification  to  Assessor- 
Lands  Valuation  Act»  1854,  sec.  5.  —  A 

lease  of  premises  having  been  renounced, 
intimatiob  of  the  change  of  occupancy  was 
made  to  the  assessor  before  8th  September, 
but  the  assessor  did  not  alter  the  entry  in  the 
Valuation  Roll.  Held  that  the  proprietors 
should  have  been  entered  both  as  proprietors 
and  occupiers.  Scottish  Lands  and  BuiUlinyR 
Coy,  Ltd,  V.  Assessor  for  Edinburgh,  1884,  11 
R.  568  ;  21  S.  L.  R.  403. 

78.  Valuation  Roll— Entry  of  Firm  as 
Tenant— Dissolution  of  TymL—Held  that  an 
assessor  was  not  justified  in  entering  on  the 
valuation  roll  as  tenants  of  a  shop,  a  firm 
which  had  been  dissolved  by  the  death  of  one 
partner  and  the  bankruptcy  of  the  other. 
Clunas  rfr  Alfison*s  Trustee  v.  Dundee  Assessor, 
1902  (V.  A.  C),  9  S.  L.  T.  509. 

79.  Valuation  Roll  —  Error  —  Subjects 
entered  twice  —  Valuation  Act,  1854  — 
Finality  of  RolL  —  Certain  subjects  were 
entered  twice  in  a  Valuation  Roll  and  were 
twice  assessed.  Held  that  the  Court  had 
power  to  rectify  the  error,  bharp  v.  Laiheron 
Parochial  Board,  1883,  10  R  1163;  20  S.  L.  R. 
770. 
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80.  Valuation  Boll— Expenses  of— Lia- 
bility of  Crown. — Where  the  Land  Valuation 
Acts  Assessor  of  a  district  is  the  surveyor  of 
Inland  Revenue  for  the  same  district,  held 
that  the  Inland  Revenue  authorities  must 
pay  the  expense  of  preparing  a  copy  of  the 
roll  for  printers,  and  of  revisal  of  the  proofs, 
where  the  County  Council  of  the  district  had 
resolved  to  print.  Lanarkshire  County  Council 
V.  Inland  Revenue,  1892, 19  R.  617 ;  29  S.  L.  R. 
497. 

81.  Valuation  Boll— Finality— Valuation 
— Deductions — Valuation  of  Lands  Act, 
1854— Poor  Law  Amendment  Act,  1845, 
sec.  Zl.^Held  that  the  valuation  roll  was 
conclusive  as  to  the  yearly  rent  or  value  of 
lands  and  heritages  entered  therein,  but  that 
in  levying  assessments  under  the  Poor  Law 
Act,  1845,  deductions  of  the  average  cost  of 
repairs,  insurance,  <&c.,  in  terms  of  sec.  37  of 
that  Act  fell  to  be  made  from  the  annual 
value  entered  in  the  roll.  Magistrates  of  Glas- 
gow v.  Hall,  1887,  14  R.  319;  24  S.  L.  R.  241. 

82.  Valuation  Boll— Grass  Parks— Sepa- 
rate Entry. — In  valuing  an  estate  in  occupa- 
tion of  the  proprietor,  held  that  the  assessor 
was  not  entitled  to  enter  separately  in  the 
roll  grass  parks,  the  grazings  of  which  were 
let.  Maitland  v.  Midlothian  Assessor ,  1893,  20 
R.628;  30S.  L.  R.  618. 

83.  Valuation  Boll— Lands  and  Houses- 
Separate  Entries. — An  assessor  may  not 
enter  separately  in  the  valuation  roll  houses 
and  the  land  upon  which  they  are  built. 
Furnace  Gases  Coy.  Ltd.  v.  Lanark  Assessor,  1893, 

20  R.  620 ;  30  S.  L.  R.  609.     Marr  Typefound- 
ing  Coy.  v.  Edinburgh  Assessor,  1884,  11  R.  663 ; 

21  S.  L.  R.  396. 

84.  Valuation  Boll— Mineral  Tenants- 
Houses  on  Agricultural  Lands. — Mineral 
tenants  under  a  thirty-one  years'  lease,  from 
1874,  had  right  to  build  workmen's  houses  on 
the  surface,  on  paying  compensation  to  the 
agricultural  tenant,  until  his  lease  should 
have  expired  in  1891 ;  and  after  that  at  a 
fixed  rate.  Held  that  the  mineral  tenants 
fell  to  be  entered  in  the  valuation  roll  as 
tenants  of  the  houses  as  from  1891.  Merry  dh 
Cnninghame  v.  Lanarkshire  Assessor',  1895,  22 
R.  686  ;  32  S.  L.  R  429 ;  2  S.  L.  T.  618. 

85.  Valuation  Boll— Occupier— Hirer  of 


walls  of  the  houses  (paying  rent  for  the  pri- 
vilege), but  who  do  not  otherwise  occupy  the 
houses,  should  not  be  entered  in  the  valuation 
roll.    Fry  d:  Sons  v.  Edinburgh  Assessor,  1893^ 

20  R.  622 ;  30  S.  L.  R.  612.  See  Beitk  v.  Gla^ 
gow  Assessor,  1904,  6  F.  504 ;  41  S.  L.  R.  589  ^ 
12  S.  L.  T.  97. 

86.  Valuation  Boll  — Bailway  — Houses 
occupied  by  Bailway  Employees.  — J7«U 

that  houses  within  the  limits  of  a  station, 
which  belonged  to  a  railway  company^  and 
were  occupied  by  railway  employees,  fell  to 
be  entered  in  the  valuation  roll.  Dundee  and 
Arbroath  Joint-Line  Committee,  1883, 11  R.  396  ^ 

21  S.  L.  R.  540. 

87.  Valuation  Bell— Bailway— Bestricted 
Liability  for  Assessment— Implied  restric- 
tion of  Valuation.— By  its  Act  the  West 
Highland  Railway  Company's  liability  for 
assessment  was  restricted  to  what  could  have 
been  claimed  on  the  valuation  of  the  lande 
before  they  were  acquired  for  the  railway* 
Held  that  the  assessor  was  entitled,  notwith- 
standing, to  make  his  valuation  for  the  valua> 
tion  roll  in  the  usual  way.  IVest  Highland 
Rly,  Coy.  v.  Assessor  of  Railways  and  CanalSy 
1903  (R,  <k  C.  V.  A.  C),  6  F.  1050;  41  S.  L.  R. 
37. 

88.  Valuation  Boll— Sub-Lease.— Where^ 

lands  are  sub-let  "  the  only  rent  which  ought 
to  appear  in  the  valuation  roll,  under  the 
heading  'yearly  rent  or  value,'  is  the  rent 
paid  by  the  principal  tenant.  ...  It  is,  how- 
ever, quite  proper  that  the  whole  subject 
being  entered  at  its  proper  value,  the  occu- 
pier's column  of  the  roll  should  contain  the- 
names  both  of  "  the  principal  and  sub-tenants- 
{per  Lord  Kyllachy).  Cowdenheath  Coal  Coy.  v. 
Fifeshire  Assessor,  1891,  18  R,  948  ;  28  S.  L.  R. 
622. 

89.  Valuation  Boll— Whiteflshing— €k)n* 
sideration  for  the  Erection  of  Stake  Nets 
— Solway  Act,  1804,  sec.  9.— The  owner  of 
a  salmon  fishery  in  consideration  of  certain 
payments  granted  licences  to  erect  stake 
nets  for  the  purpose  of  taking  whitefish. 
Held  that  in  respect  of  these  payments  he 
was  liable  to  be  entered  in  the  valuation 
roll  as  proprietor  of  fishing.  Lord  HerrteM, 
1883,  11  R.  397  ;  21  S.  L.  R.  539. 

90.  Valuation  Boll— "Yearly  Bent  or 


Advertising  Board— Advertising  Stations  ;  Value"— Sub-Lease.— A  tenant  sub-let  ae 
(Bating)  Act,  1889. — The  names  of  persons  i  cellars  a  portion  of  his  premises  which  was 
having   advertising   boards   fixed   upon   the  I  cut  off  from    the    rest,  having    a    separate 
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entrance.  Held  that  an  entry  showing  the 
whole  rent  against  the  tenant,  with  the  sub- 
tenant entered  as  '^  occupier  "  of  the  portion 
sub-let y  was  accurate.  Glasgow  Billiard  Rooms 
Coy,  v.  M'Call,  1903  (V.  A.  C),  5  F.  607 ;  40 
S.  L.  R.  692  ;  10  S.  L.  T.  760. 

91.  Value— Lease — Consideration  other 
than  Bent— Anomalous  Conditions.— The 
rent  fixed  by  a  lease  may  be  disregarded  in 
assessing  the  value  of  subjects  where  the 
lease  contains  unusual  stipulations  whose 
value  it  is  not  easy  to  estimate.  Clark  v. 
Lanarkshire  Assessor,  1901,  3  F.  455;  38 
S.  L.  R  489. 

92.  Value— Lease— Consideration  other 
than  Bent.— A  lease  of  a  shipbuilding  yard 
entitled  the  landlord  to  obstruct  the  river, 
if  he  wished,  without  compensation  to  the 
tenant,  and  bound  the  tenant  to  erect  build- 
ings, which  were  to  be  taken  over  on  the 
expiry  of  the  lease  at  a  valuation.  Held  that 
there  were  present  considerations  other  than 
rent;  and  that  the  assessor  was  right  to 
value  the  subjects  independently  of  the  lease. 
Dundee  Harbour  Trs.  v.  Dundee  Assessor ,  1886, 
13  B.  829  ;  23  S.  L.  K.  607. 

93.  Value— Lease— Consideration  other 
than  Bent. — Obligations  on  a  tenant  to  erect 
buildings  on  the  subjects  let,  to  effect  insur- 
ances,  form  considerations  other  than  rent. 
But  permission  to  erect  and  to  remove,  if  so 
minded,  buildings  which,  if  allowed  to  remain, 
shall  become  the  landlord's  on  the  expiry  of  the 
lease,  do  not.  Patrick  v.  Renfrewshire  As^tessor, 
1890, 17  R.  862 ;  27  S.  L.  R.  610. 

94.  Value— Lease— Consideration  other 
than  'Rent,— Held  that  a  piece  of  ground 
leased  by  a  railway  company  for  £2  per 
annum  was  not  let  at  its  fair  annual  value, 
where  it  was  a  condition  of  the  tenure  that 
the  tenant  should  remove  on  one  month's 
notice.  Glasgow  d:  S,-  W,  Rly.  Coy,  v.  Greenock 
Assessor,  1898  (V-  A.  C),  25  R.  1229;  36 
8.  L.  R  943  ;  6  S.  L.  T.  330. 

95.  Value— Lease— Consideration  other 
than  Bent— Chemical  Works— Buildings 
and  Plant  Erected  by  Tenant.— A  chemical 
manufacturing  company  held  the  site  of  their 
works,  as  tenants  of  an  iron-foundry  com- 
pany^ at  a  rent  which  was  admitted  to  be 
the  fair  annual  value  of  the  site.  The  iron- 
foundry  company,  in  consideration  of  certain 
additional  payments,  supplied  the  chemical 
company  with  furnace  gases  used  in  their 


chemical  processes.  The  tenants  had  erected 
valuable  buildings  and  plant  on  the  site, 
which  on  the  termination  of  the  lease  were 
to  be  taken  over  at  a  valuation  by  the  land- 
lord. The  assessor  entered  the  iron-foundry 
company  as  proprietors,  and  the  chemical 
company  as  tenants  of  the  "  site  and  erections 
thereon."  Held  that  the  entry  must  be  limited 
to  the  actual  rent  paid  for  the  site  exclusive 
of  the  works.  T/te  Furnace  Gooses  Coy,  arui  the 
Shotts  Iron  Coy,  v.  The  Assess' ^r  for  Lanark,  1894, 
31  S.  L.  R.  739  ;  2  S.  L.  T.  60. 

96.  Value— Lease— Consideration  other 
than  Bent— Dwelling-houses  on  Colliery.— 
Mineral  tenants  entered  into  a  supplementary 
agreement  with  their  landlord,  under  which 
they  agreed  to  erect  workmen's  houses,  to  be 
paid  for  partially  out  of  a  deduction  from  the 
royalties  due  under  the  lease.  In  so  far  as 
paid  out  of  royalties  the  houses  became  the 
landlord's  property,  quoad  ultra  they  remained 
the  tenants'.  Held  that  the  agreement  must 
be  read  along  with  the  lease ;  that  the  only 
return  under  the  lease  was  the  royalties  paid ; 
that  there  was  no  consideration  other  than 
rent ;  and  that  the  yearly  royalties  were  the 
criterion  of  value  of  the  lands.  Cowdenbeath 
Coal  Coy,  V.  Fifeshire  Assessor,  1891,  18  R.  944; 
28  S.  L.  R.  622. 

97.  Value— Lease— Consideration  other 
than  Bent— Erections  by  Tenant. — If  a 
tenant  under  a  lease  not  exceeding  twenty- 
one  years  is  entitled  by  his  lease  to  make 
erections  on  the  ground  let,  and  is  also 
bound  or  entitled  to  remove  them  at  the 
expiry  of  the  lease,  the  value  of  the  buildings 
so  erected  must  not  be  taken  into  considera- 
tion in  fixing  the  yearly  value  of  the  subjects 
during  the  currency  of  the  lease.  Where,  on 
the  other  hand,  the  tenant  is  under  obliga- 
tion to  erect  buildings,  this  forms  a  considera- 
tion other  than  rent.  Coltness  Iron  Coy,  v. 
Linlithgow  Assessor,  1882, 10  R.  21 ;  19  S.  L.  R. 
666.  Gosnell  v.  Edinburgh  Assessor,  1883, 10  R. 
666  ;  20  S.  L.  R.  431.  Glasgow  Assessor  v.  N,  B, 
lily,  dyy,,  1884,  11  R.  562;  21  S.  L.  R.  397. 
Marr  Typefounding  Coy,  v.  Edinburgh  Assessor, 
1884,  11  R.  663;  21  S.  L.  R.  396.  (Obligation 
to  build.)  Martin  v.  Leith  Assessor,  1889,  16 
R.  799;  26  S.  L.  R.  631.  N,  B,  Rly,  Coy,  v. 
Glasgow  Assessor,  1890,  17  R.  846;  27  S.  L.  R. 
608.  Macdonald,  Eraser,  db  Coy,  v.  Glasgow 
Assesifor,  1893,  20  R.  624 ;  30  S.  L.  R.  616  {per 
Ld.  Wellwood). 

98.  Value— Lease— Consideration  other 
than  Bent— Gk)odwill— Obligation  by  Land- 
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lord  not  to  commence  Bival  Business- 


Valuation  of  Lands  Act,  1854,  sec.  6.— As 
a  general  rule  a  sum  of  money  paid  by  a 
tenant  to  his  landlord  who  had  previously 
occupied  the  premises  in  name  of  good- 
will falls  to  be  divided  by  the  number  of 
years  for  which  the  lease  is  to  run  and  the 
quotient  added  every  year  to  the  rent.  In 
addition  to  the  rent  payable  under  a  lease  of 
an  hotel  the  tenant  paid  the  landlord  a  sum 
in  name  of  goodwill,  and  the  landlord  became 
bound  not  to  commence  business  in  opposition 
to  the  tenant.  Held  that  this  obligation  by 
the  landlord  was  a  valuable  consideration 
apart  from  the  occupation  of  the  premises, 
and  that  consequently  a  proportion  of  the  sum 
fell  to  be  deducted  before  making  any  addi- 
tion to  the  rent  in  terms  of  the  above  rule. 
Assessor  for  Lanark  v.  Selkirk,  1887,  14  R.  579. 

99.  Value— Lease — Consideration  other 
than  Bent— (Goodwill— Pasrment  by  Out- 
going Tenant  to  Proprietor— Valuation  of 
Lands  Act,  1854,  sec.  6,-~HeUi  that  pay- 
ments made  by  outgoing  and  incoming  tenants 
to  a  proprietor  in  consideration  of  his  relieving 
the  outgoing  tenant  of  a  portion  of  the  lease 
and  accepting  the  incoming  tenant  in  his  place 
were  considerations  other  than  the  rent,  and 
fell  to  be  taken  into  account  in  estimating  the 
value  of  the  subjects.  Assessor  for  Kilmarnock 
V.  M'Nally,  1887,  14  R.  582. 

100.  Value— Lease— Consideration  other 
than  Bent  —  Gk>odwiU  —  Valuation  of 
Lands  Act,  1854,  sec.  6.  —  An  incoming 
tenant  paid  to  the  outgoing  tenant  who  was 
joint-proprietor  of  the  subjects  a  sum  in 
name  of  goodwill.  Beld  that  this  did  not  fall 
to  be  taken  into  account  in  estimating  the 
value  of  the  subjects.  Assessor  for  Kilmarnock 
V.  Allan,  1887,  14  R.  581. 

101.  Value— Lease— Consideration  other 
than  Bent— Goodwill  of  Business.- A  pro- 
prietor let  a  shop,  in  which  his  wife  had  a 
liferent  interest  if  she  survived  him,  to  a 
tenant  on  a  seven  years'  lease,  with  the  con- 
sent and  concurrence  of  his  wife,  at  the  rent 
of  £39  per  annum,  but  the  tenant  paid  on 
entering  on  his  lease  a  sum  of  £700  for  the 
goodwill  of  the  business.  The  premises  stood 
in  the  valuation  roll  at  £89  per  annum,  being 
£50  additional  to  the  stipulated  rent,  on  the 
ground  that  this  was  the  proportion  of  the 
siun  of  £700  that  was  applicable  yearly  to  the 
heritable  subjects.  On  the  death  of  the  pro- 
prietor the  Commissioners  reduced  the  valua- 
tion to  £39.    Held  that  the  Commissioners 


were  wrong,  as  the  £700  was  a  graflsum  or 
consideration  other  than  the  rent,  and  tlie 
widow  must  be  held  to  have  shared  in  the 
benefit  of  it.  Wilson  v.  Assessor  for  Lower 
Ward  of  Renfretvshire,  1884,  21  S.  L.  R.  645. 

102.  Value— Lease— Consideration  other 
than  Bent— Lease  between  Father  and 
Son. — There  is  no  reason  why  a  lease  between 
father  and  son  should  be  disregarded  as  ficti- 
tious in  assessing  the  value  of  the  subjects  let. 
Reid  V.  Orkney  Assessor,  1902  (V.  A.  C),  4  F. 
543 ;  39  S.  L.  R.  854  ;  9  S.  L.  T.  508. 

103.  Value -Lease— Consideration  other 
than  Bent— Lease  to  Conjunct  Party — 
Qood  Faith. — The  proprietor  of  an  hotel 
granted  the  lease  of  the  premises  to  a  partner- 
ship, consisting  of  himself  and  two  others,  for 
a  rent  of  £100.  The  assessor  doubled  this, 
but  the  committee  fixed  the  rent  at  £175, 
on  the  ground  that  the  proprietor  was  himself 
interested  in  the  lease,  and  that  a  stranger 
had  offered  £150.  Held  that  the  lease  must 
be  looked  at  in  the  first  place,  and  that  the 
circumstances  of  the  case  did  not  impugn  the 
presumption  of  good  faith.  M'Lachlan,  1897 
(V.  A.  C),  24  R.  735 ;  34  S.  L.  R.  618 ;  4 
S.  L.  T.  297. 

104.  Value — Lease— Consideration  other 
than  Bent— Love,  Favour,  and  Affection. — 
The  fact  that  landlord  and  tenant  are  near 
relatives  does  not  go  far  to  show  that  the 
rent  agreed  on  between  them  is  inadequate. 
Bowman  v.  Inverbervie  Assessor,  1900,  2  F.  607. 

105.  Value— Lease— Consideration  other 
than  Bent  —  Minerals  —  Bight  to  bring 
down  Surface. — A  payment  by  a  mineral 
tenant  to  his  landlord  for  leave  to  bring 
down  the  surface,  held  consideration  other 
than  rent.  Harvie  v.  Lanarkshire  Assessor,  1894, 
21  R.  803;  31  S.  L.R.731. 

106.  Value— Lease— Consideration  other 
than  Bent— Mode  of  Valuing.— Where  con- 
sideration other  than  rent  was  given,  but  was 
not  great,  the  Court  directed  it  to  be  sepa- 
rately valued,  and  added  to  the  rent.  Mac- 
donald,  Fraser,  ct  Coy.  v.  Glasgow  Assessor,  1893, 
20  R.  624 ;  30  S.  L.  R.  615. 

107.  Value— Lease— Consideration  other 
than  Bent— Obligations  Laid  upon  Tenant 
to  Bepair  and  Insure. — Where  in  a  lease 
of  workmen's  dwellings  to  a  company,  the 
company  were  bound  to  slate  certain  of  the 
houses,  to  put  the  whole  subjects  into  habit- 
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able  and  tenantable  repair,  and  to  insure — 
held  that  these  were  considerations  other 
than  rent,  and  that  the  assessor  had  acted 
rightly  in  disregarding  the  amount  of  rent 
stipulated  in  the  lease  as  conclusive  of  the 
value,  and  in  considering  in  his  valuation  the 
obligations  laid  upon  the  tenants  by  the 
lease.  Cunningliame  v.  Assessor  for  Lanark^ 
1886,  23  S.  L.  R.  605. 

108.  Value— Lease— Consideration  other 
than  Sent  —  Obligation  of  Tenant  to 
Bemove  without  Compensation  —  Lands 
Valuation  Act,  1854,  sec.  6,— Held  that  an 
obligation  by  a  tenant  to  remove  without 
compensation  was  a  "consideration  other 
than  the  rent "  within  the  meaning  of  sec.  6 
of  the  above  Act.  N.  B.  Rly.  Coy,  v.  Assessor 
for  Leith,  1884,  11  R.  558 ;  21  S.  L.  R.  398. 

109.  Value— Lease— Consideration  other 
than  Bent— Obligation  on  Tenant  to  effect 
Alterations.— The  rent  stipulated  for  in  a 
hond-fide  lease  of  premises  is  prima  facie 
the  annual  value  of  the  subjects  let.  Where 
a  tenant  was  bound  to  efifect  alterations 
on  premises,  held  that  the  sum  spent  on  the 
improvements  was  to  be  spread  over  the 
years  yet  to  run  of  the  lease,  and  the 
quotient  to  be  added  to  the  rent,  in  order 
to  arrive  at  the  fair  yearly  value  of  the 
improved  premises.  Shiel  v.  Hawick  Assessor ^ 
1898  (V.  A.  C),  25  R.  592 ;  35  S.  L.  R.  665 ; 
5  S.  L.  T.  331. 

110.  Value— Lease— Consideration  other 
than  Bent— Obligation  to  do  Repairs.- 

Question :  Whether  an  obligation  on  a  tenant 
''  to  perform  all  necessary  repairs  at  his  own 
expense  and  to  keep  and  leave  the  subject  in 
tenantable  condition,"  was  a  consideration 
other  than  rent.  Morrison^s  Trs.  v.  Coatbridge 
Assessor,  1893,  20  R.  616 ;  30  S.  L.  R.  610. 

111.  Value— Lease— Consideration  other 
than  Bent— Payment  to  Landlord  by  Out- 
going Tenant. — The  outgoing  tenant  of  a 
pubUc-house  paid  £100  to  the  landlord  towards 
certain  alterations  which  were  necessary  to 
make  sure  a  transference  of  the  licence  to 
the  incoming  tenant.  Held  that  the  £100 
was  consideration  other  than  rent  which 
must  be  allowed  for  in  making  the  valuation. 
Greenock  Assessor  v.  Bullen,  1901,  3  F.  452 ;  38 
S.  L.  R  499 ;  8  S.  L.  T.  410. 

112.  Value— Lease — Consideration  other 
than  Bent  —  Paarment  to  Landlord  to 
accept  New  Tenant  —  Public-House.— The 


tenant  of  a  public-house  sold  the  goodwill 
and  obtained  from  his  landlord  right  to 
assign  to  the  purchaser  the  lease,  which  had 
several  years  to  run.  For  this  concession 
the  tenant  paid  the  landlord  a  sum  of  money. 
In  assessing  the  premises  the  assessor  treated 
tliis  sum  as  "  consideration  other  than  rent,'* 
divided  it  by  the  number  of  years  yet  to  run 
of  the  lease,  and  added  the  quotient  to  the 
stipulated  rent.  The  magistrates  approved 
of  the  resulting  assessment ;  and  the  Court 
were  of  opinion  that  their  determination 
should  not  be  disturbed.  Paton  v.  Hamilton 
Asmsor,  1899  (V.  A.  C),  1  F.  588  ;  36  S.  L.  R 
601  ;  6  S.  L.  T.  326. 

113.  Value— Lease— Consideration  other 
than  Bent— Power  of  Landlord  to  Besume 
Possession. — In  a  lease  of  a  plot  of  building 
ground  it  was  stipulated,  inter  alia,  that  the 
buildings  to  be  erected  by  the  tenants  should 
be  of  a  certain  height,  and  that  the  tenants 
should  not  use  the  subjects  for  the  sale  of 
cattle,  or  as  depots  for  manure,  or  as  a  place 
of  amusement,  or  for  purposes  of  trading  on 
Sunday.  Buildings  were  erected.  Held  that 
the  assessor  was  wrong  in  disregarding  the 
rent  as  conclusive  of  the  valuation,  and  in 
taking  into  consideration  in  his  valuation 
the  yearly  value  of  the  whole  buildings  upon 
the  ground,  since  these  conditions  showed  no 
"consideration  other  than  rent."  Burgh  of 
Dundee  v.  Assessor  for  Dundee,  1886,  23  S.  L.  R. 
611. 

114.  Value— Lease— Consideration  other 
than  Bent— Power  to  make  Improvementa 
—Valuation  of  Lands  Act,  1854,  sec.  6.— 
Under  a  lease  of  inter  alia  harbour  dues,  the 
tenant  had  power  to  make  improvements  on 
the  harbour.  Held  that  this  was  a  considera- 
tion other  than  the  rent  within  the  meaning 
of  the  above  Act.  Prestongrange  Coal  and 
Firebrick  Coy.  Ltd,  v.  Assessor  for  Haddington- 
shire, 1887,  14  R.  589 ;  24  S.  L.  R.  452. 

115.  Value— Lease— Consideration  other 
than  Bent— Power  to  Sub-let  for  Fishing 
Stations. — In  a  lease  of  a  farm  it  was  agreed 
that  the  tenant  should  have  the  privilege  of 
sub-letting  plots  of  ground  on  the  farm  as 
fishing  stations  on  payment  of  a  small  rent 
for  each  to  the  proprietor,  and  in  addition  he 
received  a  royalty  on  each  cran  of  herrings 
cured  on  each  plot.  Held  that  the  assessor 
was  entitled  to  disregard  the  lease  and  assess 
the  fishing  stations  at  a  fair  annual  value. 
Nicolson  V.  Assessor  for  Zetland,  1884,  21 
S.  L.  R.  547. 
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116.  Value— Lease— Consideration  other 
than  Sent— Proof  of  Inadequate  Sent— 
Blood  Selationship  of  Landlord  and 
Tenant. — There  is  no  presumption  that  the 
rent  appearing  in  a  lease  of  premises  granted 
by  an  uncle  to  his  nephew  is  inadequate. 
Unless  the  assessor  prove  it  to  be  inadequate, 
and  that  love,  favour,  and  affection  were  part 
of  the  consideration  (other  than  rent),  then 
the  rent  must  be  taken  as  the  true  value. 

Alexander  v.  Kirkcudbright  Assessor,  1890,  17 
R  835  ;  27  S.  L.  R.  630. 

117.  Value— Lease— Consideration  other 
than  Sent— Public-House  — Goodwill.— A 
publican  paid  £600  to  the  representatives  of 
the  deceased  owner  and  occupier  of  a  public- 
house  for  the  goodwill,  and  took  a  lease  of 
the  premises  for  five  years  at  £80  a  year. 
The  Court  held  £80  to  be  the  value  of 
the  premises,  it  not  being  proved  that  any 
portion  of  the  sum  paid  for  goodwill  had  gone 
to  the  heir.  M^Farlane  and  Dailly  v.  Dundee 
Assessor,  1891,  18  R.  939  ;  28  S.  L.  R  621. 

118.  Value— Lease— Consideration  other 
than  Sent  —  Public-House  —  Gk>odwill.— A 

sum  paid  for  goodwill  by  a  tenant  of  a  public- 
house  to  the  landlord  at  the  onset  of  the 
lease  is  a  '^  consideration  other  than  renf 
which  the  assessor  is  entitled  to  take  into 
consideration  in  fixing  the  annual  value. 
Drummondf  etc.  v.  Assessor  for  Leithy  1886, 
13  R,  540 ;  23  S.  L.  R.  385. 

119.  Value — Lease— Consideration  other 
than  Sent— Public-House— Sum  Paid  for 
Gk>odwill— Principle  of  Valuation. — Where 
a  public-house  was  let  under  an  agreement 
which  stipulated  for  a  payment  on  account 
of  the  goodwill  of  the  business,  and  the  agree- 
ment contained  no  material  for  apportioning 
this  sum  between  the  premises  and  the  per- 
sonal interest,  held  that  the  valuation  must 
be  made  on  the  general  principle  of  estimating 
the  annual  value  at  which  the  particular 
subjects  might  be  let  from  year  to  year. 
Hughs  V.  Stirling  Assessor,  1892,  19  R.  840;  29 
S.  L.  R  625. 

120.  Value— Lease— Consideration  other 
than  Sent— Public-House— Tied  House- 
Where  the  lease  of  a  public-house  bound  the 
tenant  to  take  all  his  liquor  from  his  landlord, 
a  brewer  and  spirit  merchant,  held  that  there 
was  consideration  other  than  rent ;  and  that 
the  premises  must  be  valued  independently  of 
the  lease.  Peterhead  Assessor  v.  Milne,  1890, 
17  R.  861 ;  27  S.  L.  R.  611. 


121.  Value— Lease — Consideration  other 
than  Sent— Public-House— Tied  House.— 

The  obligation  which  binds  the  tenant  of  a 
''tied''  public-house  to  take  his  liquor  from 
his  landlord  is  a  consideration  other  than  the 
rent.  Annan  v.  Leith  Assessor,  1899  (V.  A.  C), 
1  F.  686;  36S.  L.  R.  600. 

122.  Value— Lease— Consideration  other 
than  Sent— Bale  by  Tenant  who  was  also 
Pro  indiviso  Proprietriz— (Goodwill  of  a 
Public-House. — N.  and  L.  were  pro  indiviso 
proprietors  of  a  tenement,  part  of  which  was 
let  as  a  public-house  to  L.'s  husband  at 
an  annual  rent  of  £19,  10s.  On  his  death  L. 
purchased  the  business  from  his  trustees  ;  on 
her  death  her  trustees  sold  the  business  and 
tenant's  fittings,  goodwill,  &c,,  to  M.  for 
£1000  ;  L.'s  trustees  and  the  other  ^ro  indiviso 
proprietor,  N.,  then  granted  a  lease  to  M.  for 
seven  years  at  an  annual  rent  of  £40.  Held 
that  the  transaction  was  a  sale  between 
tenant  and  tenant,  that  there  was  no  con- 
sideration other  than  the  rent,  and  therefore 
that  £40,  the  amount  of  the  rent,  was  to  be 
taken  as  the  annual  value.  Nicolson  v. 
Assessor  for  PoH-Glasgow,  1886,  23  S.  L.  R.  603. 

123.  Value  —  Lease  —  Consideration 
other  than  Sent — Subjects  let  as  Club- 
Landlord  Clubmaster— Local  Knowledge 
of  Magistrates. — A  proprietor  let  premises 
to  a  club  at  £30  a  year.  The  club  engaged 
him  as  club  master  at  £2  a  week,  if  the  club 
should  earn  so  much.  Held  (1)  that  the 
magistrates  were  justified  in  finding  that 
there  was  consideration  other  than  rent ;  (2) 
that,  no  evidence  of  value  apart  from  the  lease 
having  been  tendered,  they  were  entitled  to 
apply  their  local  knowledge  in  estimating  a 
fair  value,  liintoid  v.  Dunfermline  Assessor, 
1902  (V.  A.  C),  4  F.  632;  39  S.  L.  R.  668  ;  9 
S.  L.  T.  420.  Stevenson  v.  Fife  Assessor,  1902 
(V.  A.  C),  4F.  534;  39  S.  L.  R.  585;  10 
S.  L.  T.  6. 

124.  Value— Lease— Consideration  other 
than  Sent— Sum  Paid  for  Meliorations.— 

A  landlord  was  bound  to  pay  his  outgoing 
tenant^  Ac,  the  value  of  meliorations  made 
by  him.  The  incoming  tenant  relieved  the 
landlord  of  the  obligation,  but  the  landlord 
was  bound  to  pay  him  in  turn,  on  the  expiry 
of  the  lease,  the  value  at  that  date  of  the 
meliorations.  Held  that  this  was  a  considera- 
tion other  than  rent,  and  the  rental  value  of  the 
subjects  increased  by  4  per  cent  on  the  value 
of  the  meliorations.  Dtike  of  Fife  v.  Elgin 
Assessor,  1891,  18  R.  941 ;  28  S.  L.  R.  625. 
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125.  Value— Lease— Consideration  other 
than  Bent — Upkeep  of  Machinery  let.— 
Lowim  Ltd.  V.  Arbroath  Assessoty  1901,  3  F. 
466 ;  38  S.  L.  B.  496  ;  8  S.  L.  T.  470. 

126.  Value— Lease— Consideration  other 
than  Bent — Subjects.- A  tenant  under  a 
lease  of  urban  subjects  for  twenty-one  years 
had  power  to  erect  buildings  on  a  vacant  piece 
of  ground,  which  buildings,  when  erected,  were 
declared  to  be  the  property  of  the  landlord. 
Buildings  having  been  erected  by  the  tenant, 
held  that  the  valuation  for  assessment  was  the 
value  of  the  whole  subjects  on  the  ground, 
and  not  the  rent  under  the  lease.  Gosnell, 
dx.  V,  Assessor  for  Edifiburgh^  1885, 12  B.  571 ; 
22  S.  L.  R.  367. 

127.  Value— Lease— Consideration  other 
than  Bent— Valuation  of  Lands  (Scotland) 
Act,  1854  (17  &  18  Vict.  c.  91),  sees.  6  and 
42. — Heritable  subjects  were  let  by  the  pro- 
prietrix  to  her  husband  at  a  rent  of  £40. 
It  appeared  that  this  was  not  a  bond  fide 
letting  at  a  rent  conditioned  as  the  fair 
annual  value  of  the  subjects,  and  the  Court 
affirmed  a  valuation  of  £140,  which  the 
Commissioners,  after  inspecting  the  sub- 
jects and  comparing  them  with  those  of  a 
similar  character  immediately  adjoining,  had 
placed  upon  them.  Thomson  v.  Assessor  for 
Upper  Ward  of  Renfrewshire,  1884,  21  S.  L.  R. 
546. 

128.  Value— Lease— Consideration  other 
than  Bent— Value  of  similar  Premises  in 
same  District— Public-House— Gk>odwilL— 
In  fixing  the  valuation  of  a  public-house 
there  should  be  taken  into  consideration  not 
merely  the  amount  paid  for  goodwill  and 
rent,  but  the  valuations  of  similas  licensed 
premises  in  the  neighbourhood.  Crawford  v. 
Assessor  of  Haddington,  1896,  23  R.  685;  3 
S.  L.  T.  278. 

129.  Value— Lease— Fair  Annual  Value 
—Houses  let  by  Bailway  Company  to  Em- 
ployees—Valuation of  Lands  (Scotland) 
Act,  1854,  sec.  6. — Rents  for  houses  charged 
by  a  railway  company  from  their  employees 
were  on  a  fixed  scale,  having  no  relation  to 
the  true  letting  values  of  the  houses,  or  the 
rents  or  values  of  similar  houses  in  the 
locality.  Held  that  the  assessor  was  entitled 
to  fix  valuation  of  the  houses  at  a  fair 
annual  value,  irrespective  of  the  rent  paid. 
Caledonian  Ely,  Coy,  v.  Assessor  of  Lanarkshire, 
1896,  23  R  691  ;  33  S.  L.  R.  521 ;  3  i>.  L.  T. 
333. 


130.  Value— Lease  — Farm— Abatement 
of  Bent—Improvements. — From  the  rent 
of  a  farm,  let  on  a  nineteen  years*  lease, 
certain  abatements  were  to  be  made  during 
the  first  four  years.  The  lease  stated  neither 
the  reason  of  the  abatements  nor  that  the 
farm  was  in  good  condition.  Held  that  the 
rent,  without  deduction  of  the  abatements, 
was  correctly  entered  in  the  valuation  roll, 
as  the  abatements  were  presumably  for  perma- 
nent improvements.  Kinlock,  1876  (V.  A.  C), 
4  B.  1148. 

131.  Value— Lease— Farm  in  Bad  Order 
— Beduction  of  Bent. — A  farm  let  for  nine- 
teen years  was  stated  in  the  lease  to  be  in 
bad  order,  and  to  enable  the  tenant  to  put  it 
in  good  condition,  the  rent  for  the  first  two 
years  was  reduced  to  half  that  of  the  sub- 
sequent years  of  the  lease.  The  assessor 
entered  the  annual  value  at  the  full  rent  for 
the  second  year.  Held  that  the  assessor  was 
wrong.     Hepburn,  1876  (V.  A.  C),  4  B.  1148. 

132.  Value— Lease— Internal  Alterations 
— Sale  of  Gk>odwill  of  Business  carried  on 
in  Premises. — A  public-house  was  let  for 
£40.  On  the  suggestion  of  the  Licensing 
Court,  the  publican  built  up  a  door  and 
knocked  out  a  window  at  a  cost  of  £25.  He 
died,  and  his  executors  sold  the  goodwill  for 
a  handsome  sum.  The  assessor  increased  the 
valuation  to  £60.  Held  that  he  was  not  jus- 
tified in  so  doing.  Peggie  v.  Kirkcaldy  Assessor, 
1901,  3  F.  462  ;  38  S.  L.  R.  492  ;  8  S.L.  T. 409. 

133.  Value— Lease— Lease  not  exceeding 
Twenty-one  Years  —  Sub-Lease.  —  Houses 
let  under  a  lease  for  less  than  twenty-one 
years  were  partly  sub-let  at  an  increased  rent. 
Held  that  their  value  should  be  entered  at 
the  rent  in  the  principal  lease.  Lawson^s 
Reprs.,  dr.,  v.  Assessor  for  Edinburgh,  1883,  10 
R  663 ;  20  S.  L.  R.  432. 

134.  Value— Lease— Minerals— Arrange- 
ment between  Landlord  and  Tenant — 
Lordship. — A  proprietor  and  tenant  of  a  slate 
quarry  entered  into  a  lease  for  fifteen  years 
under  which  there  was  a  fixed  rent  to  be  paid 
by  the  tenant,  or  alternatively  the  proprietor 
could  claim  "  a  lordship  or  royalty  of  one-half 
of  the  profits  of  the  tenant  after  paying  all 
needful  expenses,"  and  £400  in  addition  pro- 
vided that  the  payment  of  £400  did  not  bring 
the  profits  of  the  tenant  below  a  fixed  sum. 
The  landlord  having  elected  to  take  a  lord- 
ship, and  thus  received  more  than  the  fixed 
rent,  held  that  the  assessor  was  entitled  to 
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fix  as  the  valaation  of  the  subjects  the  amount 
paid  to  the  landlord  that  year.  Beresford's 
Trustee  J  dx.,  v.  Asseswr  for  Argyll^  1884,  11  R 
818 ;  21  S.  L.  R.  544. 

135.  Value— Lease— Minerals-- Bent- 
Separate  Bent  for  Houses.— A  tenant  under 
a  lease  of  minerals  for  thirty-one  years  had 
right  to  certain  houses  and  stores  on  the 
lands  in  regard  to  which  he  was  taken  bound 
to  relieve  the  landlord  of  feu-duties,  taxes, 
&c.  Held  that  the  houses  and  stores  fell  to 
be  separately  entered  in  the  valuation  rolL 
fym,  Dixon,  Ltd,  v.  Assessor  for  LanarJahiref 
1884, 11  R.  844 ;  21  S.  L.  R.  562. 

136.  Value  —  Lease  —  Mineral  Lease  — 
Erections  by  Tenant— Engines  and  Build- 
ings at  Pit-mouth.— ^e/(2  that  the  Commis- 
sioners were  wrong  in  separately  entering  at  an 
annual  value  in  the  valuation  roll  pit-mouth 
buildings  and  engines  erected  by  the  tenants 
of  minerals  under  a  thirty  years'  lease,  as  the 
tenants  were  already  entered  as  tenants  for 
a  value  which  covered  the  buildings  and 
engines.  Summerlee  Iron  Coy,,  1875  (V.  A.  C), 
4  R.  1146. 

137.  Value  —  Lease  —  Minerals  —  Bub- 
Lease. — A  proprietor  of  minerals  in  the 
estate  of  A.  had  a  lease  for  less  than  thirty- 
one  years  of  minerals  in  the  estate  of  B.  at  a 
rent  of  £240,  and  let  the  whole  to  a  tenant 
for  £700  or  a  lordship.  Held  that  the  pro- 
prietor was  liable  to  be  assessed  on  £460 — 
the  difference  between  the  rents  of  £700 
and  £240  above  mentioned.  Wallace,  1880 
(V.  A.  C),  9  R.  1238. 

138.  Value  — Lease  — Minerals  — Work- 
men's Houses. — Where  a  lease  of  minerals 
stipulated  for  a  return  in  royalties  which 
covered  not  only  the  value  of  the  minerals 
now  but  also  the  tenant's  rights  in  erections 
and  houses,  held  that  the  houses,  &c.,  should 
not  be  separately  valued.  LeadhiLU  Stiver, 
dc  Coy.  V.  Lanark  Assessor,  1886,  13  R.  827 ; 
23  S.  L.  R.  611. 

139.  Value— Lease— Portion  of  Lands  in 
Special  District— Farm  Buildings  — Prin- 
ciple of  Valuation— Local  Government 
(Scotland)  Act,  1894,  sec.  45  (1).— Where  a 
farm  is  let  for  a  bond  Jide  rent,  and  part  of  it, 
on  which  stand  the  farm  buildings,  is  within 
a  special  water  district,  the  true  principle  of 
valuation  is  to  treat  the  farm  as  a  unwn  quid, 
and  apportion  the  rent  according  to  acreage. 
Irvine  v.  Assessor  of  Aberdeenshire,  1897,  24  R. 
741 ;  34  S.  L.  R.  632. 


140.  Value— Lease  —  Bent— Abatement^ 
for  a  Period. — A  proprietor  of  agricultiual 
subjects  allowed  his  tenant  a  reduction  of 
rent  during  two  years  of  his  lease.  Held 
that  the  reduced  rent  should  be  entered 
in  the  roll  for  that  period.  Sir  WiUiavn 
MaxweU,  1881  (V.  A  C),  9  R.  1243. 

141.  Value— Lease— Bent— Additional 
Source   of  Bevenue— Show    Place.  —  The 

proprietors  of  Abbotsford  derived  £419  a. 
year  from  visitors  to  Scott's  library.  The^ 
visitors  had  to  pay  to  get  in.  In  addi- 
tion they  received  a  rent  of  £170  for  the 
furnished  house  from  a  tenant  who  took 
it  subject  to  the  incursions  of  the  visitors. 
Held  that  the  value  for  the  valuation  roll 
should  be  the  yearly  value  of  the  house 
unfurnished,  and  that  was  £85.  Maxwell 
Scott  V.  Roxburgh  Assessor,  1890,  17  R.  833  ; 
27  S.  L.  R  606. 

142.  Value— Lease— Bent— Deductions- 
Landlord's  Obligation  to  Upkeep.— Under 

the  lease  of  a  farm  the  landlord  bound  him- 
self to  pay  half  the  cost  of  upkeep  of  the 
buildings  and  fences.  Held  that  the  amount 
so  paid  fell  to  be  deducted  from  the  rent  for 
purposes  of  valuation.  Macpherson  v.  Benctck- 
shire  Assessor,  1895,  22  R.  594 ;  32  S.  L.  R. 
434  ;  2  S.  L.  T.  569. 

143.  Value  — Lease  — Bent  — Deduction 
from— Obligation  on  Landlord— Amelio- 
rations.— A  landlord  was  under  obligation 
to  spend  £1065  on  ameliorations  during  the 
first  year  of  the  lease.  Held  that  interest 
on  £1065  fell  to  be  deducted  from  the  rent 
in  order  to  arrive  at  the  value  of  the  subjects 
as  let,  until  the  ameliorations  were  made. 
Maitland  v.  Midlothian  Assessor,  1893,  20  R. 
628 ;  30  S.  L.  R.  618. 

144.  Value— Lease— Bent  —  Fixed  Ma- 
chinery.— Fixed  machinery  belonging  to  a 
tenant  is  not  to  be  taken  into  computation 
in  estimating  the  annual  value  of  the  subject 
let.  Thomson  v.  Assessor  for  Renfrewshire,  1883, 
10  R.  500  ;  20  S.  L.  R.  322. 

145.  Value— Lease— Bent— Sub-Letting^ 
— Fair  Awthih.!  Value. — Where  workmen's 
houses  were  let  to  a  person  for  ten  years  at 
a  rent  of  £265,  and  he  sub-let  them  to  110 
tenants  at  £4  and  wadeTf—held  that  the 
assessor  was  not  entitled  to  enter  on  the 
roll  the  names  and  rents  of  all  the  sub- 
tenants, amounting  in  cumulo  to  £475,  Ss. 
Buchanan,  1874  (V.  A.  C),  4  R.  1145. 
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146.  Value  —  Lease  —  Beniinciation  — 
Effect  of  Payment  by  Fomier  Tenant  on 
Benonncing  Lease. — A  tenant,  who  paid  a 
rent  of  about  £600,  renounced  his  lease  under 
«ui  agreement  with  his  landlord,  by  which  he 
paid  him  £100  a  year  as  part  of  the  difference 
between  that  rent  and  the  rent  paid  by  the 
succeeding  tenant.  Held  that  this  sum 
could  not  be  taken  into  consideration  in 
assessing  the  value  of  the  subjects.  Sharp  v. 
The  Assessor  of  the  County  of  Caithness^  1887,  24 
S.  L.  R.  313. 

147.  Value— Lease— Bennndation  of— 
Effect  of  Payment  by  Fonner  Tenant 
on  Renunciation  of  Lease— Division  of 
Opinion  in  the  Court. — A  house  and  grounds 
were  let  for  ten  years,  the  tenant  being  bound 
to  maintain  them  in  the  state  in  which  she 
received  them.  During  the  earlier  part  of  the 
lease  she  did  so  and  executed  improvements, 
but  subsequently  she  left  the  premises  and 
allowed  them  to  fall  into  disrepair.  While 
the  lease  had  still  some  years  to  run  the  land- 
lord accepted  a  renunciation  thereof,  on  pay- 
ment of  a  sum  in  respect  of  his  claim  for  rent 
and  damages  for  the  disrepair,  and  the  premises 
stood  empty.  The  assessor  valued  the  pre- 
mises for  a  year  subsequent  to  the  renunciation 
at  the  rent  in  the  lease.  The  laudlordappealed, 
maintaining  that  the  rent  at  which  the  pre- 
mises would  let  in  their  actual  state  was  the 
proper  valuation.  Lord  Lee  held  that  the 
valuation  was  right  in  respect  of  the  circum- 
stances attending  the  renunciation  of  the 
lease.  Lord  Eraser  held  that  the  valuation 
should  be  reduced,  on  the  ground  that  the 
rent  at  which  the  subjects  would  let  in  their 
present  condition  was  alone  conclusive  of  the 
valuation.  The  judges  being  thus  divided  in 
opinion  the  valuation  stood.  Craufurd  v. 
Assessor  far  Cunningham  District  of  Ayrshire, 
1886,  23  S.  L.  R.  606. 

148.  Value  — Lease— Beservation  from 
Lease. — Abbotsfordwas  let  under  reservation 
of  the  chapel,  and  with  right  to  the  proprietors 
to  admit  the  public  on  certain  days  to  certain 
rooms.  Held  that  the  portions  absolutely  re- 
served must  be  entered  in  the  roll  at  a  sum 
fixed  (£10) ;  but  that  the  portions  partially 
reserved  did  not  fall  to  be  entered.  ScoU's 
Trs.  V.  Roxburghshire  Assessor^  1902  (V.  A.  C.)  ; 
4  F.  536  ;  39  S.  L.  R  852. 

149.  Value— Lease— Sub-Tenant— Separ- 
ation of  Premises. — A  lease  of  two  con- 
tiguous sets  of  premises  fixed  a  certain  simi  as 
rent,  of  which  part  was  apportioned  to  one 
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portion  of  the  premises,  and  another  part  was 
declared  to  be  interest  on  the  price  of  the 
other  portion,  and  on  the  cost  of  meliorations, 
which  consisted  in  connecting  the  two  sets  of 
premises  for  business  purposes.  The  connec- 
tion was  shut  up,  and  one  of  the  sets  of  pre- 
mises let  to  a  sub-tenant.  Held  that  the 
subjects  were  properly  assessed  at  the  total 
sum  stipulated  as  rent,  under  deduction  only 
of  the  rent  stipulated  in  the  sub-lease.  RiUy^ 
Webster  d:  Borland,  1883,  20  S.  L.  R.  321. 

150.  Value— Successive  Leases  Houses 
Built  by  Tenant. — A  lease  for  twenty-five 
years  provided  that  the  tenants  should  have 
power  to  erect  houses  on  the  ground  let  to 
them,  and  should  be  entitled  to  remove  these 
houses  at  the  end  of  the  lease.  A  number  of 
houses  were  erected  in  the  course  of  the  lease, 
and  at  its  expiry  the  landlord  granted  the 
tenants  a  new  lease  of  the  ground  on  which 
the  houses  stood  for  a  period  of  seven  years. 
This  lease  also  provided  that  the  tenants 
might  remove  the  houses  at  its  expiry.  Held 
that  the  second  lease  was  not  to  be  regarded 
as  a  mere  continuation  of  the  first,  and  there- 
fore that,  as  it  was  for  a  period  of  less  than 
twenty-one  years,  the  tenants  could  not  be 
deemed  to  be  the  proprietors  in  the  sense  of 
sec.  6  of  the  Valuation  of  Lands  Act,  1854, 
and  that  the  value  of  the  houses  could  not  be 
taken  into  consideration  in  fixing  the  yearly 
value  of  the  subjects  let.  The  CoUness  Iron 
Coy,  Ltd,  V.  Assessor  for  Lanarkthire,  1895,  32 
S.  L.  R.  426 ;  2  S.  L.  T.  521. 

151.  Value  —  Advertisement  Board  — 
Tenant — Occupier. — Where  a  piece  of  land  is 
let  for  purposes  of  erecting  a  hoarding  whereon 
to  stick  bills — enter  the  bill-sticker  in  the 
valuation  roll  as  tenant  and  occupier.  Beiih 
V.  Glasgow  Assessor,  1904,  6  F.  504 ;  41  S.  L.  B. 
589  ;  12  S.  L.  T.  97. 

152.  Value— Ascertainment  — Compari- 
son with  similar  Suldects  in  same  Locality 
—To  what  extent  considered.— Li  deter- 
mining the  valuation  of  a  particular  subject, 
how  far  are  appeal  judges  to  consider  the  re- 
corded evidence  as  to  the  value  of  similar  sub- 
jects in  the  same  locality  P  M^Jawnet  v.  A  ssessor 
for  Stirling,  1882,  10  R.  32 ;  19  S.  L.  R.  590. 

153.  Value— Asylum— Private  Self-sup- 
porting Institution. — ^Appeal  against  the 
raising  from  £400  to  £800  of  the  valuation  of 
Murray's  Royal  Lunatic  Asylum,  Perth,  re- 
fused.  Murray*s  Boyal  Lunatic  Asylum^  1876 
(V.  A.  C),  4  R.  1145. 
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154.  Valne— Bank  and  OfiLdalfl'  Hoiue— 
Internal  Oommnnication.— Where  buildingB 
contained  a  bank  and  houses  for  oflBiciAls,  hdd 
that  internal  oommunioation  between  the 
houses  and  the  office  was  the  test  by  which 
to  asoertain  whether  the  dweUin^i^s  were 
separate  houses  or  to  be  treated  with  the 
bank  as  a  unvm  ^lid.  Bank  of  Scotland  v. 
Edinbwrgh  Assessor,  1891, 18  B.  936;  28  S.  L.  R 
619. 

155.  Value— Basis— Lunatic  Asylum  — 
Accommodation  or  Oost  ? — Hdd  that,  having 
regard  to  its  accommodation  and  oost  of  erec- 
tion,  £1600  was  a  fair  valuation  of  an  asylum 
for  pauper  lunatics  near  Glasgow.  Barony 
Parodiial  Board,  1877  (V.  A.  C),  4  R  1149. 

156.  Valae<-Canal— Oanal  in  Two  Conn- 
ties— Onmnlo  Valuation  — Allocation  be- 
tween Counties  —  Valuation  of  Lands 
(Scotland)  Act,  1854  (17  &  18  Vict.  c. 
91),  sec.  22. — Held  that  when  a  railway  or 
canal,  constituting  a  single  undertaking  for 
the  purpose  of  assessment,  but  passing  through 
two  or  more  counties,  has  no  annual  value 
or  is  worked  at  a  loss,  the  assessor  is  not 
bound  to  apply  the  provisions  as  to  allocation 
of  the  cumulo  valuation  between  the  counties 
contained  in  sec.  22  of  the  Valuation  of  Lands 
Act,  1854,  although  the  efifect  might  be,  as 
regards  one  county,  to  cancel  the  loss  and 
bring  out  a  substantial  value.  County  Council 
of  Argyllshire  v.  Assessor  of  Railways  and  Canals, 
1895  (O.  H.),  32  S.  L.  R  618. 

157.  Value  —  Canal  —  Deduction.  —  The 
Commissioners  of  the  Caledonian  Canal  were 
under  their  Acts  forbidden  to  make  profit  out 
of  the  revenue  from  tolls,  dues,  &c.  levied 
thereon.  Held,  in  a  question  as  to  the  valua- 
tion of  the  canal,  that  in  fixing  the  annual 
value  deduction  should  be  allowed  from  the 
gross  revenue  of  aU  necessary  outlays  for 
management,  maintenance,  and  repairs  pro- 
perly chargeable  against  revenue,  and  qtioad 
uUra  that  no  deduction  should  be  made. 
Caledonian  Canal  Commissioners  v.  Assessor  of 
Railways  and  Canals,  1886  (O.  H.),  24  S.  L.  R 
80.  Ayr  Harbour  Trs,  v,  Ayr  Assessor,  1894, 
21  R,  807  ;  31  S.  L.  R.  726 ;  2  S.  L.  T.  47. 

158.  Value  —  Canal  —  Deduction  of  Ex- 
Iienses  of  Upkeep. — Opinion  that  in  the  case 
of  undertakings  in  which  the  proprietors  are, 
by  the  terms  of  their  constitution,  prohibited 
from  making  profit,  the  distinction  between 
landlord's  and  tenant's  charges  is  inapplicable, 
and  that  accordingly  a  deduction  must,  in  the 


case  of  such  undertakings,  be  allowed  from 
gross  revenue  of  all  necessary  outlays  for 
management,  maintenance,  and  repairs  which 
are  properly  chargeable  against  revenue. 
County  Council  of  Argyllshire  v.  Assessor  ofRdil" 
ways  and  Canals,  1895  (O.  H.),  32  S.  L.  R  518. 

159.  Value  —  Cemetery.  —  One  -  half  the 
annual  net  profit  of  a  cemetery  company  taken 
as  the  annual  value  of  the  bur3ring-ground. 
Aberdeen  Cemetery  Coy.  Lid,  v.  Aberdeen  Assessor, 
1891, 18  R  936  ;  28  S.  L.  R  619. 

160.  Value— Cost  of  Constmction—nnlet 
Premises. — Where  there  are  no  similar  pre- 
mises in  the  neighbourhood,  the  assessor,  in 
valuing  such  an  exceptional  building,  must 
take  aU  the  circumstances  of  the  case  into 
consideration,  and  not  be  guided  alone  by  cost 
of  construction.  M^  VUie  v.  Edinburgh  Assefh 
sor,  1898  (V.  A.  C),  25  R.  601 ;  35  S.  L.  R 
666  ;  5  a  L.  T.  385. 

161.  Value  —  Cotton  Mills  not  being 
Worked. — ^Assessment  of  cotton  mills — one 
being  empty  and  the  other  having  machinery 
in  it,  but  not  being  worked.  Barbour,  1878 
(V.  A.  CX  9  R  1236. 

162.  Value  — Deduction  — Mill— Water 
Power  from  Neighbouring  County.— The 
value  of  a  mill  in  Clackmannan  being  calcu- 
lated on  a  basis  of  floor  and  cubic  space,  held 
that  the  occupants  were  not  entitled  to 
deduct  £150  paid  yearly  in  Fife  for  water 
power  brought  from  Fife  to  work  the  mill. 
J.  A,  Weir,  Ltd,  v.  Clackmannan  Assessor,  1901, 
38  S.  L.  R,  853. 

163.  Value  — Deductions  — Bailways— 
Plant  Stored  for  Future  Use.— In  fixing  the 
value  of  a  railway  no  deduction  can  be  made 
for  the  cost  of  plant  purchased  but  stored  for 
future  use.  N,  B.  Hly,  Coy.  v.  WaUace,  dx., 
1884,  12  R  6;  22  S.  L.  R  114. 

164.  Value  —  Deductions  —  Railways — 
Working  Lines  of  Other  Companies.— If  a 
railway  is  assessed  on  revenue  derived  from 
other  companies  for  the  working  of  their 
lines,  it  is  entitled  to  make  the  same  deduc- 
tions as  if  the  plant  were  its  own.  N,  B,  Rly, 
Cay.  V.  Wallace,  dx.,  1884,  12  R  6  ;  22  S.  L.  R 
114. 

165.  Value  — Deductions— Waterworks. 

— Held  that  the  value  of  waterworks  belong- 
ing to  a  corporation  was  to  be  taken  at  the 
amount   of    assessment   for   annual   outlay 
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finder  dedaction  of  all  necessary  expenses 
for  management  and  nudntenanoe.  Moffis- 
trata  of  GUugow,  dx.,  1884,  12  R.  3;  22 
S.  L.  R.  10. 

166.  Value  —  Deer  Forest  —  Sporting 
Lands  Bating  Act^  1886»  sees.  6,  17.— Lands 
in  the  occupation  of  the  proprietor  were  used 
«s  a  deer  forest  exclasively.  Held  that  they 
should  be  valued  as  such,  without  consideration 
of  their  value  as  grazings.  Argyllshire  Assessor 
▼.  StuaH,  1888,  15  B.  588;  25  S.  L.  B.  315. 

167.  Value— Deer  Forest— Unlet.— Value 

of  an  unlet  deer  forest  fixed  at  £20  per  stag 
on  the  average  yearly  kill.  Marquis  of  Bread- 
cXbane  v.  Argyllshire  Assessor^  1890,  17  B.  837; 
27  S.  L.  R  635. 

168.  Value— Distillery— Output.— Output 
is  not  a  proper  datum  on  which  to  calculate 
the  value  of  a  distillery.  N,  B.  Distillery 
Coy,  V.  Edinburgh  Assessor,  1890,  17  B.  845 ;  27 
a  L.  R  617. 

169.  Value— Distillery  and  Malt  Bams 
— ^Alterations  of  Value  by  Commissioners 
on  Bepresentations  by  a  Third  Party.— 
The  commissioners  on  the  representations  of 
a  third  party  increased  the  valuation  of  a  dis- 
tillery and  malt-hams  from  £300  to  £400. 
Held  that  they  were  wrong,  and  valuation 
restored  to  £300.  Burgh  of  Linlithgow,  1878 
<V.  A.  O.X  9  R  1236. 

170.  Value— Farm— Power  of  Landlord 
to  Besume— Woodland.— Where  a  farm  was 
let  for  £3  an  acre,  with  power  to  the  landlord 
to  resume  land  for  planting  at  £5  an  acre,  the 
landlord  resumed  eleven  acres  and  added  them 
to  the  woodland  on  the  estate.  Held  that  in 
the  valuation  roll  the  rent  actually  paid  by 
the  tenant  should  be  entered,  and  that  the 
land  resumed  should  be  entered  as  woodland 
ftt  £3  an  acre.  Mitchell  Innes,  1875  (V.  A.  C), 
4  R  1147. 

171.  Value— Farm— Bent— Interest  on 
Outlay  for  Bheep-drains  and  Wire-fencing. 
— The  rent  of  a  farm  was  £205^  with  £160  as 
interest  on  outlay  for  wire-fencing  and  sheep- 
drains.  Held  that  the  tenant  was  liable  in 
assessment  on  the  total  return,  viz.,  £365. 
Hamilton,  1881  (Y.  A.  0.),  9  R  1245. 

172.  Value— Perry— Perry  between  Two 
Counties— Entry  in  Boll  of  both  Counties 
—  Apportionment  of  Annual  Value.  —  A 
river  ferry  extended  between  landing-places  I 


in  two  counties,  and  an  entry  was  made  in 
one  county  of  £40  as  the  proportion  of  its 
value  appropriate  thereto.  The  proprietor 
appealed  against  this,  on  the  ground  that  the 
ferry  was  the  pertinent  of  a  barony  situated 
wholly  in  the  other  county.  Held  that  the 
annual  value  of  £40  for  the  former  county 
should  be  reduced  to  £20.  Lord  Blantyre, 
1877(V.  A.O.),  4B.  1150. 

173.  Value— Furnished  House— Compari- 
son with  Let  Houses.— SHnn«r,  1879(V.  A.O.}, 
9  R  1237. 

174.  Value  —  Gasworks  —  Deductions  — 
Tenant's  Proflts— Bepairs,  &c.—Held  that 
in  fixing  the  valuation  of  gasworks  adminis- 
tered by  statutory  gas  commissioners,  no 
deductions  were  to  be  made  from  gross 
revenue  to  represent  tenant's  profits,  or 
alternatively  for  repairs  to  buildings,  salaries 
of  clerk  and  auditor,  insurance  premiums,  and 
depreciation  of  buildings  and  plant.  Opinion 
reserved  as  to  whether  the  gas  commissioners 
were  entitled  to  deduct  interest  on  floating 
capital  Dundee  Gas  Commrs,,  1881  (V.  A.  C), 
9  R  1240. 

175.  Value  —  (Gasworks  —  Private  Com- 

pany. — Observations  on  the  basis  of  valuation 
of  gasworks  belonging  to  and  in  the  occupa- 
tion of  a  private  company.  Assessor  for  Falkirk 
V.  FaUcirk  Gas  Coy,  Ltd.,  1883,  10  B.  651 ;  20 
S.  L.  R  427. 

176.  Value— Orass  Parks  Let  for  Eight 
Months  of  Year.— The  proprietors  and  occu- 
piers of  grass  parks  let  for  eight  months  of 
the  year  claimed  to  have  them  entered  in  the 
valuation  roll  at  the  rent  obtained  for  them 
by  public  roup.  The  assessor  assessed  them 
at  a  larger  sum,  which  was  arrived  at  by  taking 
into  consideration  their  value  if  let  for  a 
whole  year.  Held  that  the  commissioners 
were  right  in  dismissing  an  appeal  against 
this  assessment.  Ker's  Trs.,  1878  (V.  A.  C), 
9  R  1238. 

177.  Value  —  Qrazings  —  Bent  —  Partial 
Let. — ^A  grass  farm  was  let  as  grazings  from 
Whitsunday  to  Martinmas  for  £301.  During 
the  rest  of  the  year  it  was  in  the  hands  of  the 
proprietor.  The  valuation  committee  assessed 
it  at  £400.  Lords  Lee  and  Fraser  took  dif- 
ferent views  on  this  assessment,  so  it  stood. 
Berwick  v.  Fifeshire  Assessor,  1888,  15  R  629  ; 
25  S.  L.  R  460. 

178.  Value  —  Harbour  —  Deductions  — 
Interest  on  Mortgages— Tenant's  Profits.— 
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Held  that  in  fixing  the  valuation  of  a  harbour 
no  deductions  were  to  be  made  in  respect 
of  interest  on  mortgages  or  allowances  for 
tenant's  profits.  Kirkwall  Harbour  Tr«.,  1881 
(V.  A.  C),  9  B.  1243. 

179.  Value— Harbour— Tenant's  Proflts. 
— There  can  be  no  allowance  for  tenant's  pro- 
fits when  the  whole  earnings  of  an  under- 
taking are  divisible  in  terms  of  statute.  Ayr 
Harbour  Trs.  v.  Ayr  Asaeuor,  1894,  21  R  807  ; 
30  S.  L.  R.  726;  2  S.  L.  T.  47.  Argyll  C,  C. 
V.  A88es8or  of  RaUtoays  and  Canals,  1886  (O.  H), 
24  S.  L.  B.  80. 

180.  Value— House  with  Adjuncts— How 
Valued. — Opinion  (per  Ld.  Fraser)  that  where 
premises  consist  of  a  dwelling-house  and  out- 
houses, the  assessor  ought  to  value  the  whole 
subjects  as  an  unum  quid  and  not  separately. 
M^Jannet  v.  Assessor  for  Stirling,  1882,  10  R. 
32 ;  19  S.  L.  R.  590. 

181.  Value— House  Bents  not  exceeding 
£5— Police  Bates  laid  on  Owners— Deduc- 
tions.— A  proprietor  who  was  liable  in  assess- 
ments for  houses  the  rents  of  which  were 
under  £5,  claimed  deductions,  from  the  rents, 
of  police  and  local  rates  which  under  statute 
he  instead  of  the  occupier  had  to  pay  without 
right  of  relief  against  the  tenant.  Held  that 
he  was  not  entitled  to  the  deduction.  Hamil- 
ton, 1881  (V.  A,  C),  9  R.  1244. 

182.  Value  —  House  —  Letting  Value— 
Oomparison  with  Houses  Let  for  Period  of 
Years. — Rents  of  houses  in  the  occupation  of 
owners  were  entered  at  sums  obtained  for 
similar  houses  in  the  same  terrace  which  were 
let  for  a  period  of  years.  The  owners  con- 
tended that  the  rent  entered  should  be  the 
sum  which  might  be  expected  for  a  yearly 
set  which,  in  the  circumstances,  would  be  less 
than  that  obtained  if  let  for  a  period  of  years. 
Held  that  the  commissioners  were  wrong  in 
reducing  the  valuation.  Muir,  <Soc,,  1878 
(V.  A.  C),  9  R.  1237. 

183.  Value— Lands  Adjoining  Villa  occu- 
pied by  Owner- Oomparison  with  Adjoin- 
ing Lands  iMt.— Laird,  1881  (Y.  A.  C);  9  R. 
1245. 

184.  Value— Lunatic  Asylum— Farm  and 
Houses  occupied  in  connection  therewith — 
Separate  Entries. — A  parochial  board  who 
had  erected  a  lunatic  asylum  subsequently 
acquired  at  various  periods  land  for  the  em- 
ployment of  the  lunatics  under  their  charge, 


and  erected  residences  for  the  medical  super- 
intendent and  employees.  Held  that  the 
asylum,  houses,  and  land  should  be  separately 
entered  in  the  valuation  roll.  Barony  Paro- 
chial Board  v.  Assessor  for  Dumbartonshire,  1882^ 
lOR.  39;  19aL.  R.  72. 

185.  Value— Mansion-House—Pretium 
ajfectionis.  —  The  pretium  affectionis  of  th» 
owner  who  lives  in  his  mansion-house  is  not 
a  datum  for  its  valuation.  Such  houses  should 
be  valued  in  the  usual  way  by  the  test  of  th» 
letting  value.  Irvine  v.  Aberdeenshire  Assessor, 
1893,  20  R  626 ;  30  S.  L.  R  617. 

186.  Value  —  Manufactory — Basis  of 
Valuation.  —  Valuation  of  the  Wallace 
Works — linen  manufactory,  Perth — reduced, 
on  appeal,  from  £1700  to  £1200.  Shields, 
1876  (V.  A.  C),  4  R  1146 

187.  Value— MiU— Mill  not  Working.— 
Where  the  proprietor  of  a  mill  allowed  it  to 
stand  idle  because  trade  was  bad,  the  Court 
sustained  a  valuation  made  on  the  footing  that 
it  was  nmning.  Fraser  db  Sans  v.  Arbroath 
Assessor,  1889, 16  R.  796 ;  26  S.  L.  R.  545. 

188.  Value— Mill— Separate  Payment  to 
Superior  for  Water  Power. — The  proprietors 
of  a  mill  paid  to  the  superior  an  annual  rate 
(which  was  declared  a  real  burden)  for  the 
water  power.  Held  that  they  were  liable  to 
be  assessed  on  the  feu-duty  and  water-duty 
in  addition  to  the  value  of  the  buildings. 
Fleming,  Reid  d;  Coy,  v.  Assessor  for  Greenocky 
1884, 11  R.  867 ;  21  S.  L.  R  594. 

189.  Value— Minerals— Exhaustion— Ter- 
mination of  Lease. — A  break  in  a  mineral 
lease  was  taken  advantage  of  by  the  tenants 
at  Martinmas  1883  on  account  of  the  ex- 
haustion of  the  minerals.  Held  that  for  the 
year  1883-4  the  value  should  be  entered  at  the 
half-year's  rent  payable  at  Martinmas.  Colt- 
n^ss  Iron  Coy.  Ltd,  v.  Assessor  for  Lanarkshire, 
1884,  11  R  513;  21  S.  L.  R  395. 

190.  Value  —  Minerals  —  Fixed  Rent  — 
Lordship. — Minerals  were  let  at  a  fixed  rent 
or  in  the  landlord's  option  at  a  lordship.  The 
lordship  in  a  particular  year  was  less  than  the 
fixed  rent.  Held  that  the  fixed  rent  should 
be  entered  in  the  valuation  roll.  Blantyre 
Parochial  Board  v.  Assessor  for  Lanarkshire,. 
1883,  10  R  773;  20  S.  L.  R  511. 

191.  Value  — Minerals  — Lease  — House 
and  Stores  Let  with  Minerals.— By  lease 
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for  thirty-one  years  minerals  were  let  at  a 
fixed  rent  or  certain  lordships,  with  right  to 
the  tenant  to  oocupy  certain  premises  on  pay- 
ment of  the  feu-duties  and  other  burdens 
effeiring  thereto.  Held  that  the  lease  was  con- 
elusive  evidence  of  the  value  of  the  minerals. 
Wm,  Dixofiy  lAcL  v.  Assesgorfor  Middle  Ward  of 
Lanarkshire,  1885,  12  R.  639 ;  22  S.  L.  B.  413. 

192.  Valne— Minerals—Bent  or  Boyalty 
— ^MineB  not  Worked. — A  lease  of  minerals 
gave  the  landlord  a  fixed  rent  of  £400  a  year, 
or,  if  the  minerals  were  worked,  royalties. 
Held  that,  during  years  when  the  minerab 
were  not  worked,  £400  was  to  be  taken  as 
the  yearly  value  of  the  field.  Hermand  OH 
Coy,  V.  Midlothian  Assessor,  1893,  20  R.  633; 
30  S.  L.  R.  662 ;  1  S.  L.  T.  30. 

193.  Valne  —  Minerals  —  BoyaltieB  — 
Deduction— Payments  for  bringing  down 
Snifikce. — ^An  assessor  valued  a  colliery  at  the 
royalties  paid  for  the  year.  The  proprietor 
claimed  deduction  of  sums  payable  to  surface 
owners  for  leave  to  bring  down  the  surfoce. 
Held  that  the  assessor  was  right.  Harvie  v. 
Lanarkshire  Assessor,  1893,  20  R.  630;  30 
S.  Li.  R.  613. 

194.  Value— Mineral  Field— Submarine 
Minerals  —  Lease  from  Crown.  —  A  pro- 
prietor held  a  lease  from  the  Crown  of 
minerals  below  the  sea  at  low  tide  ex  adverse 
of  his  lands.  Held  that  he  was  properly 
entered  in  the  valuation  roll  of  the  county 
where  his  lands  lay  as  tenant  of  these  minerals. 
Owfwnghame  v.  Ayrshire  Assessor,  1895,  22  R. 
696 ;  32  S.  L.  R.  453  ;  2  S.  L.  T.  618. 

195.  Value— Offices  and  Dwelling-Houses. 
— ^Where  bank  buildings  have  detached 
dwelling-houses  for  the  residence  of  their 
officials,  value  separately;  where  the  offices 
and  residence  form  parts  of  one  building  with 
internal  means  of  communication  value  as  a 
whole;  where  the  offices  and  residence  form 
parts  of  one  building  but  there  is  no  internal 
communication,  it  is  doubtful  how  to  value. 
Bank  of  Scotland  v.  Edinburgh  Assessor,  1890, 
17  R.  839;  27  S.  L.  R  611. 

196.  Value— (hrer-Taluation— Objections 
by  Parties  not  on  Valuation  Boll.— Objec- 
tions against  an  entry  in  the  roll  as  tenant  of 
a  house  at  a  rent  of  £14  on  the  ground  of 
over-valuation,  were  taken  by  persons  not  on 
the  valuation  rolL  Objections  to  the  locus 
standi  of  the  objectors  repeUed,  McGregor  v. 
Mmzies,  1874  (Y.  A.  C),  4  R.  1144. 


197.  Value — Pier  —  Refreshment  Bar— 
Profits.  —  Held  that  a  pier  with  saloon, 
refreshment  bar,  <&c.,  should  not  be  valued 
by  profits  where  unlet,  but  was  fairly  valued 
by  a  consideration  of  the  rent  it  had  earned 
when  let,  and  a  percentage  on  the  cost  of 
construction.  Galloway  Saloon  S,  P.  Coy,  v, 
Portohello  Assessor,  1895, 22  R.  584;  32  S.  L.  R. 
427  ;  2  S.  L.  T.  569. 

198.  Value  —  Premises  occupied  by 
Owners— Valuation  on  Cubic  Content.— 

Valuation  on  cubic  content  held  a  sound 
method  as  applied  to  factories  occupied  by 
their  owners.  Webder  db  Sons,  Ltd,  v.  Arbroath 
Assessor,  1902  (V.  A.  C),  4  F.  539 ;  39  S.  L.  R. 
578  ;  9  S.  L.  T.  445. 

199.  Value  — Private  Pier  —  Revenue — 
Dues  on  Carts  using  Pier— Monopoly.— ^«M 
that  certain  advantages  possessed  by  the 
owners  of  a  private  pier  in  carting  on  the  pier 
did  not  amount  to  a  monopoly,  and  that  the 
"  dues  on  carts  using  the  pier "  did  not  fall 
to  be  included  in  the  revenue  of  the  pier. 
Hunter's  Trs,  v.  Assessor  for  Argyllshire,  1883, 10 
R.666;  20S.  L.  R.  435. 

200.  Value— Private  Pier— Revenue- 
Tenant's  Profits.— ^^  that  in  valuing  for 
assessment  a  private  pier  in  possession  of  the 
proprietors,  a  deduction  of  20  per  cent,  on  the 
nett  revenue  fell  to  be  made  as  tenant's 
profits,  and  that  in  ascertaining  the  amount 
of  revenue  derived  from  the  pier,  sums 
received  for  carting  goods  to  and  from  the 
pier  and  commissions  for  collecting  freights 
and  selling  tickets  were  not  to  be  included. 
Hunt-ei^s  Trs.  v.  Assessor  for  Argyll,  1882, 10  R. 
36 ;  19  S.  L.  R.  592. 

201.  Value— Private  Bead.- A  private 
road  leading  through  the  lands  of  a  pro- 
prietor, used  by  the  public,  paid  for  by 
contributions  from  neighbours,  and  main- 
tained by  a  levy  of  tolls, — held  an  assessable 
subject,  although  the  proprietor  did  not,  and 
was  under  obligation  not  to,  make  any  profit 
out  of  it.  Duke  of  Montrose  v.  Perthshire 
Assessor,  1890,  17  R.  854;  27  S.  L.  R.  632. 


802.  Value -Public 
—  The  assessor  and  valuation  committee 
having  assessed  a  district  asylum  at  a  figure 
estimated  partly  on  a  consideration  of  the 
cost  of  the  buildings  and  partly  on  the  bed 
accommodation  of  the  institution,  the  Court 
refused  to  disturb    the   valuation.     Melrose 
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Burgh  Commrs,  v.  R(xd>wrghy  dx,,  District  Lunacy 
Board,  1898  (V.  A.  C),  25  R.  586 :  35  S.  L.  R 
662. 

aoa.  Value  —  Public  Buildings  —  Un- 
finished Waterworks.— ^e^  that  unfinished 
waterworks  have  no  assessable  value.  Avon- 
dale  P,  a  V.  Lanarkshire  D,  C,  1898  (V.  A,  C), 
25  R.  594 ;  35  S.  L.  R.  668 ;  5  S.  L.  T.  384. 

204.  Value  —  Public  Hall  —  Revenue- 
Deficit— Restrictions  on  Use.— ff^  that 
the  basis  of  valuation  of  a  public  hall  is  its 
lettable  valua  Observations  as  to  the  principle 
of  valuation  where  restrictions  are  imposed 
on  subjects.  Blyth  Hall  Trs.  v.  Assessor  for 
Fifeshire,  1883, 10  R  659;  20  S.  L.  R  433. 

205.  Value— Public  Parks.— Land  held  by 
a  corporation  for  purposes  of  recreation. 
Valued  at  the  rent  which  it  might  be  expected 
to  fetch  if  let  subject  to  whatever  burdens 
might  be  on  it  of  servitude,  &c.  Ferrier  v. 
Edinburgh  Assessor,  1892,  19  R  1074;  29 
S.  L.  R.  723. 

206.  Value  —  Public  Waterworks  — 
Deductions.— ^(e/(i  that  in  valuing  for  the 
purpose  of  assessment  public  waterworks 
erected  under  statutory  powers,  deductions 
may  be  made  from  income  of  the  expenses 
of  management  and  of  the  interest  on  the 
capital  which  would  have  to  be  provided  by 
a  tenant  if  the  subjects  were  let.  Local 
Authority  of  Dalbeattie  v.  Assessor  for  Kirkcud- 
bright, 1882, 10  R  23  ;  19  S.  L.  R  568. 

207.  Value— Railway  — Revenue  from 
Working  Lines  of  Other  Companies  — 
Valuation  of  Lands  Act,  1854^  sec.  3.— The 
Assessor  of  Railways  and  Canals  in  making 
his  valuation  allowed  a  deduction  of  only 
5  per  cent,  on  the  value  of  the  plant  and 
stock  used  in  working  these  lines,  instead  of 
the  deduction  of  25  per  cent,  allowed  on  the 
value  of  the  rolling  stock  and  plant  used 
on  the  company's  own  line.  Held  that  this 
deduction  was  insuflicient,  and  that  18  per 
cent,  ought  to  have  been  allowed.  Opinion 
that  the  revenue  derived  from  working  the 
lines  of  other  companies,  not  being  rent  of 
heritable  properties,  ought  not  to  enter  the 
account  at  all.  Held  that  sec  3  of  the  Valua- 
tion Act,  1854,  does  not  warrant  any  deduction 
on  the  value  of  rails,  chairs,  and  other  materials 
purchased  and  kept  in  store  for  the  purpose 
of  future  use  in  maintaining  the  permanent 
way.  N.  B.  Rly.  Coy,  v.  Assessor  of  Railways  and 
Canals,  1884  (0.  H.),  12  R  6 ;  22  S.  L.  R  114. 


208.  Value— Rent— Deductions— Fumi* 
tme — Use  of  Garden,  &c.— In  connection 
with  his  deer  forest,  a  proprietor  kept  up  aa 
establishment  which  cost  him  £1400  a  year. 
He  let  the  shootings,  with  use  of  the  whole 
establishment,  for  £2000.  Held  that  th» 
assessable  value  was  £600.  Middleton  v.  Bos9^ 
shire  Assessor,  1882,  10  R  28  ;  19  S.  L.  R  564. 
But  where  it  was  not  ascertained  what  part 
of  a  rent  was  attributable  to  heritable  and 
what  to  movable  rights  conferred  by  a  lease, 
the  Court  approved  of  an  assessment  at  the 
figure  at  which  the  property,  in  past  years 
and  unlet,  had  been  valued.  Colvill^s  Trs, 
V.  Fife  Assessor,  1894,  21  R  799 ;  31  S.  L.  R 
470 ;  1  S.  L.  T.  532. 

209.  Value— Rent  of  Inn— Tied  House.— 

The  tenant  of  an  inn  was  bound  to  purchase 
from  her  proprietors  all  the  beer  and  ales  she 
required.  The  inn  was  verbally  let  to  her 
at  a  rent  of  £14.  Her  purchases  of  beer  and 
ales  amounted  to  £130  a  year.  Held  £14  waa 
the  right  valuation  of  the  subjects.  Jerdan^ 
1876  (V.  A.  C),  4  R  1148. 

210.  Value— Subjects  not  Let — Factory 
— Froflts. — Valuation  on  the  annual  profits 
of  a  factory  carried  on  by  the  owner  is  in 
general  wrong.  Oakbafik  OH  Coy,  Ltd.  v.  Mid- 
lothian Assessor,  1902  (V.  A.  C),  4  F.  520;  39 
S.  L.  R  581 ;  9  S.  L.  T.  471. 

211.  Value— Subjects  Occupied  by  Owners 
— Cost  of  Ruildings. — A  co-operative  associa- 
tion occupied  its  own  premises,  which  con-- 
sisted  of  a  range  of  buildings,  comprising 
bakery,  workshops,  stables,  &c.  They  main- 
tained that  the  several  parts  of  their  business 
were  independent,  and  that  the  relative  sec- 
tions of  their  buildings  should  be  separately 
valued  in  comparison  with  similar  subjects  in 
the  burgh.  Held  that  the  assessor  was  justi- 
fied in  valuing  the  whole  at  a  percentage  on 
the  cost  of  erection.  St,  CvihberVs  Co-operaJtiv^ 
Association  v.  Assessor  of  Edinburgh,  1896 
(V.  A.  C),  23  R  681 ;  33  S.  L.  R  487 ;  3 
S.  L.  T.  278. 

212.  Value — Subjects  Occupied  by  Owners 
—Disused  Ruildings.— The  Burntisland  Oil 
Company  were  owners  of  a  block  of  workmen's 
houses  built  for  the  accommodation  of  the 
operatives  in  their  factory.  The  factory  was 
closed,  and  the  majority  of  the  houses  left 
vacant.  The  Court  was  of  Ojtdnion  that  "  the 
actual  rent  received  for  houses  let  should  be 
entered  on  the  roll,  and  a  sum  of  £l  for  each 
of  the  houses  unlet."    Burntisland  Oil  Coy,, 
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Ltd.  V.  Astessor  for  Fife,  1896  (V.  A.  C),  23  R. 
683;  33  S.  L.  R.  488;  3  S.  L.  T.  279. 

218.  Value— Subjects  Unlat—Warehonses 
— IfUls— Oubic  Contents  —  Oost  Price.— 

Disused  mills  and  warehouses  having  been 
exposed  for  sale  and  bought  at  the  upset 
price  privately — held  that  7^  per  cent,  on  the 
price  (after  deduction  of  cost  of  moveable 
machinery),  plus  the  feu-duty  on  the  ground, 
was  a  fair  estimate  of  the  yearly  value  of  the 
subjects.  Low9on  Ltd,  v.  Arbroath  Assessor,  1901 
( V.  A. 0.),  3  F.  466 ;  38S.L.R.496;  8S.L.T. 
470.  See  IVebster  <fc  Sons,  Ltd.  v.  Arbroath 
Assessor,  1902,  4  F.  539 ;  39  S.  L.  R.  578 ;  9 
S.  L.  T.  445. 

214.  Value— Tramway  Oomimny — Ten- 
ants' Profits. — In  an  appeal  by  a  tramway 
company  from  the  valuation  put  upon  their 
property  by  the  assessor  of  railways  and 
canals  under  the  valuation  statutes,  on  the 
ground  that  the  principle  adopted  by  the 
assessor  was  erroneous — held  that  it  was  a 
settled  rule  that  the  amount  of  tenants' 
profits  should  be  estimated  at  a  percentage 
on  the  value  of  plant  and  rolling  stock.  The 
Vale  of  Clyde  Tramioay  Coy,  v.  Munro,  1883 
(O.  H.),  21  S.  L.  R  273. 

215.  Value— Unlet  and  Unoccupied  Build- 
ings.— On  the  expiry  of  a  lease,  land  reverted 
to  the  landlord  with  buildings  thereon.  The 
buildings  were  unfit  for  occupation,  and  were 
standing  empty.  The  Court  temporarily  re- 
duced their  valuation  from  the  old  rent  to  a 
reasonable  sum.  Earl  of  Home  v.  Dundee 
Assesscrr,  1891, 18  R.  934  ;  28  S.  L.  R.  827. 

216.  Value  —  Unoccupied  House  —  Un- 
finished Internally.— /ftfM  that  the  commis- 
sioners were  wrong  in  reducing  to  a  nominal 
sum  the  valuation  of  an  unoccupied  house, 
which  had  not  been  quite  completed  inter- 
nally.   Paierson,  1878  (V.  A.  C),  9  R  1237. 

217.  Value  —  Wayleave  —  Minerals  — 
Different  Fields  worked  by  one  Pit.  — 
Where  different  fields  of  minerals  were  worked 
by  one  pit,  held  that  the  mineral  tenants  were 
liable  to  be  assessed  for  wayleave.  Barr, 
Higgins  db  M'CuUoch,  1887  (V.  A.  C),  9  R. 
1245. 

218.  Value— Waterworks— Deductions. 
— Held  (1)  that  in  valuing  waterworks,  which 
belonged  to  a  corporation  who  were  by  their 
statutes  debarred  from  making  a  profit  out 
of  the  imdertaking,  deduction  ought  to  be  I 


allowed  of  a  proportion  of  the  rates  and  taxes 
paid  in  respect  of  the  subjects,  such  propor- 
tion  being  that  which  would  be  payable  by 
a  tenant ;  and  (2)  that  deduction  of  working 
charges,  such  as  salaries  of  officials,  <&c.,  and 
expenses  of  maintenance,  ought  to  be  allowed ; 
and  (3)  that  deduction  of  law  and  parliamen* 
tary  charges  ought  not  to  be  allowed,  these 
being  prima  fa^  landlord's  and  not  tenant's 
charges.  City  Parish  of  Glasgow  v.  Assessor  of 
Railtoays  and  Canals,  1885  (0.  H.X  24  S.  L.  R.  3. 

219.  Value— Tearly   Bent— Sub-lease.- 

Circumstances  in  which  held  that  lands  were 
not  "  bona  fide  let  for  a  yearly  rent  condi- 
tioned as  the  fair  annual  value  thereof  with- 
out grassum  or  consideration  other  than  the 
rent."  Bruce  v.  Assessor  for  Zetland,  1882,  10 
R.  34;  19  a  L.  R.  590. 

220.  Valuation  Act^  1854— Deductiona— 
Landlord's  Taxes- Deduction  firom  Bent 
—Valuation  Act^  1854^  sec.  6. — Opinions 
that  the  Valuation  Act,  1854,  sec  6,  does  not 
make  it  compulsory  on  a  tenant  to  deduct 
each  year  from  his  rent  the  landlord's  share 
of  taxes.  Glasgow  Tramways  Coy,  v.  Glasgow 
Corporation,  1897,  24  R  628 ;  34  S.  L.  R.  460 ; 
4  S.  L.  T.  329.  But  see  1898,  25  R  (H,  L.) 
77 ;  35  S.  L.  R.  967;  6  S.  L.  T.  129. 

221.  Valuation  Act,  18H  sec.  6.— See 
Jop]^s  Trs,  V.  Edmond,  1888,  15  R.  271 ;  25 
S.  L.  R211. 


VESTING 

(See  LifererU  and  Fee,  Succession  and  Trust) 

Abbolxttb  Gift,  95. 

Acceleration,  1-3. 

Advancino,  Powbb  of,  48,  66,  70, 108, 109 

"After  these  Payments  are  Made," 
29. 

Annxhty,  4,  31,  47,  99,  110, 114. 

Class-Gift,  6-18. 

Clause  calling  Legatee's  Issue  on  his 
Predecease,  47-60, 149-162. 

Conditions  Annexed  to  Payment,  62, 
126. 

Conditions,  whether  affecting  Con- 
ditional Institute,  61. 

Declarations  as  to  Vesting,  20-26,  38, 
76,  81. 

Defeasance,  Vesting  subject  to,  61, 
129-163. 

Destination,  27,  28,  82, 139, 148. 
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Dbstination-Ovkb,  6-14,  26,   29-61,  63, 
74,  77,  78,  86,  86, 189-142. 
TO  Childbbn,  41,  42. 

DB8CENDAHTS,  43. 

Hbibs,  44-46, 142. 
ISSUB,  24,  47-60,  68,  88. 
Dibs  Cbbtus,  89-94. 
Dibs  Incbbtub,  62-68,  86. 
DiBBCnoN  TO  GoNVBT,  36,  36,  64,  66,  67, 
68,  89,  lOa 

Hold,  70. 

Hold  and  Dividb,  60. 

PuBGHAfiB  Lands,  69,  73. 

Sbttlb,  7. 
dibcbbtionabt  powbbb,  71-81. 
Disposition,  27,  82, 97, 148. 
*•  Division,"  76, 77. 
**  Failing  Childbbn,"  7,  8. 
Gift   failing    Ibsub    of    Lifbbbntbb, 

6-14, 129-148. 
"  Hbibs,"  130, 133, 134. 
**  Hbibs  of  thb  Body,"  10. 
impossiblb  evbnt,  19,  121-124. 
INTBB  Vivos  Dbbd,  18,  82, 146. 

INTBBBST,  60,  66,  68. 

'*Lbaving  Childbbn,"  11-14. 
Majobitibs  of  Mbmbbbs  of  Class,  22, 

60,  63. 

Majobitt  of  Lbgatbb,  14,  39,  62-68. 

Majobitt  and  Lifbbbnt,  17,  23,  24, 100, 

121. 
Majobitt  of  Toungbst  of  Class,  42, 48, 

61,  68,  64-66, 108-109,  121. 
Mabbiagb-Contbact,  24,  83-86,  111,  112, 

131. 
Mabbiagb  OB  Dbath,  87,  88. 
Nati  bt  nabcitubi,  16, 16. 
"  Nbxt-of-Kin,"  131, 132. 
"Payablb,"86,  110. 
"  Patmbnt,"  21,  22,  39,  74, 76. 
POWBBS,  1-3, 18,  86,  93,  94. 
PBBSUMPnoN,  83,  96. 
«*  Rbobiving  Patmbnt,"  88,  40. 
Rbsidub,  96, 128. 
**Rbspeotivb  Tbbms  of  Patmbnt,"  23, 

114. 
SoLB  SUBVIVOB,  121-123,  126, 146. 
Substitution,  32, 97. 
SuBVivoBSHip  Claubb,  14,  17,  26,  71,  72, 

76,  98-128,  143-146. 
**  VBBT  OB  BB  PAYABLB,"  26. 

"Without  Issub,"  9. 

1.  Acceleratioii  of  Vesting,  by  EzerdBe 
of  Power  of  Appointment.— Marriage- 
contract  trustees  held  the  trust-estate  (1) 


to  pay  the  liferent  to  the  spouses  or  the 
survivor;  (2)  on  the  death  of  the  longest 
liver  to  pay  and  convey  it  to  the  children 
of  the  marriage  in  terms  of  a  deed  of  appoint- 
ment to  be  executed  by  the  spouses  or  the 
survivor.  If  there  was  no  deed  of  appoint- 
ment then  equal  division,  the  issue  of  pre- 
deceasing children  taking  their  parent's 
share.  Failing  children,  a  destination-over. 
The  wife,  two  daughters,  and  a  grandson  by 
a  predeceasing  child,  survived  the  husband. 
The  widow  executed  a  deed  of  appointment 
in  favour  of  the  two  daughters,  and  concurred 
with  them  in  demanding  instant  payment  of 
the  fee.  Held  that  vesting  was  postponed  by 
the  deed  till  the  death  of  the  longer  liver  of 
the  spouses ;  and  that  the  objects  of  the 
power  of  appointment  being  such  children  as 
might  be  alive  at  that  date,  the  deed  executed 
by  the  widow  would  confer  no  present  right 
upon  the  daughters.  Cumming^s  Trudee  v. 
Gumming,  1896,  24  R.  153 ;  34  S.  L.  R.  77;  4 
S.  L.  T.  146. 

2.  Acceleration  by  Exercise  of  Power 
of  Appointment  —  Tmst  —  Marria«;e-Ck>n- 
tract  —  Entail  —  Provisions  to  Yonngw 
Ohildren. — ^An  heir  of  entail,  in  exercise  of 
a  power  in  the  deed  of  entail,  bound  his 
successors  in  the  estate  to  pay  three  years' 
free  rent  to  his  marriage-contract  trustees 
for  the  children  of  the  marriage,  in  such 
shares  as  he  should  appoint.  In  view  of  the 
approaching  marriage  of  one  of  his  sons,  he 
executed  a  deed  of  appointment,  which  was 
declared  to  be  delivered  and  irrevocable, 
appointing  £1600  as  this  son's  share.  The 
son  duly  married,  assigned  this  sum  to  his 
marriage-contract  trustees,  and  died  before 
his  father,  leaving  a  will  in  favour  of  his  wife. 
Hdd  that  the  £1600  was  vested  in  him  and 
carried  by  the  wilL  Chancellor's  Tn,  v. 
Sha/rplef^  Trs,,  1896,  23  R.  435 ;  33  S.  L.  R. 
313;  3  S.  L.  T.  250. 

3.  Acceleration  of  Vesting— Marriage- 
Oontract  —  Provision  to    Children.  —  In 

terms  of  an  antenuptial  marriage-contract  a 
lady  and  her  husband  held  bank  shares  for 
herself  in  liferent,  and  their  children  noKituri 
in  fee  (i.«.  they  held  the  fee) ;  with  a  power 
of  appointment  in  favour  of  the  children  to 
be  exercised  by  either  of  them  failing  the 
other.  The  husband  died ;  and  the  lady  then 
transferred  the  shares  to  herself  in  liferent 
and  her  children  nominaiim  in  fee.  Hdd 
that  thereiipon  a  right  of  fee  vested  in  the 
children.  Whyte  v.  RoherUon,  1890,  17  R. 
708 ;  27  S.  L,  R.  556. 
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4.  Annnity-~8ii8peiiflion  of  Vesting.-— 
SoipeiiBion  of  yeating  is  less  readily  in- 
ferred in  the  case  of  a  gift  subject  to  an 
annuity  than  in  the  case  of  a  gift  subject 
to  a  liferent.  Hendenon's  Tn.  v.  Henderson, 
1876^  3  R.  320 ;  13  S.  L.  R.  181. 

6.  Olass— Direction  to  hold— Liferent 
interposed. — A  testator  directed  his  trustees 
to  hold  his  property  for  the  benefit  of  a 
series  of  liferenters,  the  issue  of  each  life- 
renter  in  turn  being  called  as  fiars.  Two  of 
the  liferenters  enjoyed  the  estate  in  turn, 
and  died  without  leaving  issue.  At  the  date 
of  the  liferent  opening  to  the  third  benefidary 
she  had  two  chUdren.  Held  that  the  fee  of 
the  estate  vested  in  them  at  the  date  of  the 
opening  of  her  liferent.  BovMa  Trs.  y.  Black, 
1899,  36  S.  L.  R  475. 

6.  01a88--Destination-OTer— Liferent. — 
A  truster  directed  his  trustees  to  hold  a  fund 
and  pay  the  liferent  to  A.  And  *'upon  his 
death,  or  at  any  later  date  of  division  which 
he  may  appoint,  my  said  trustees  shall  pay 
bis  share  to  his  children  when  and  as  they 
arrive  at  majority,  whom  failing  to  his  (A.'8) 
assignees,  whom  failing  to  my  own  nearest 
heirs/'  Held  that  the  fee  vested  in  A.'8 
children  on  his  death.  Normand^s  7V«.  v. 
Nonnand,  1900,  2  F.  726;  37  S.  L.  R.  517;  7 
S.  L.  T.  430. 


7.  Glass— "Failing  OhUdren"  — Di] 
tion  to  Settle. — A  direction  to  trustees  to 
settle  a  legacy  on  A.  in  liferent  and  on  his  chil- 
dren in  fee,  and  failing  A.  and  his  children  the 
capital  to  revert  to  the  testatrix's  next-of-kin, 
held  to  confer  a  vested  interest  in  the  fee  on 
the  child  alive  at  testatrix's  death  for  behoof 
of  himself  and  other  children  that  might  be 
born.  Opinions  as  to  the  efifect  on  vesting  of 
the  words  ^'whom  failing"  in  a  class-gift. 
Opinion  that  if  A.  hadhad  no  child  at  testatrix's 
death,  the  fee  would  vest  in  the  first  child 
coming  into  existence.  ScoWs  Tn,  v.  Dunbar^ 
1900, 2  F.  516 ;  37S.L.R.375;  7S.L.T.346. 

a.  Glass— " Failing  Issue"— Liferent.— 
A  gift  of  a  fund  through  trustees  to  children 
in  liferent,  and  after  their  death  <*  equally 
among  their  lawful  issue,  and  failing  issue 
equally  among  my  own  children,"  vests  the 
fee  in  each  of  the  chUdren  of  the  liferenters 
as  they  are  bom.  ''Failing  issue"  means 
primarily  ''  without  having  issue."  Cunning^ 
ham  V.  Cunningham,  1889,  17  R  218;  27 
a  L.  R  106. 


9.  Glass— "Without  Issue"  — Liferent. 

— Under  a  bequest  to  the  testator's  daughters 
in  liferent,  and  their  issue  in  fee,  with  a  gift- 
over  in  case  of  the  daughters  dying  without 
issue,  held  that  the  fee  vested  in  the  issue  on 
birth.  *'  Without  issue  "  construed  as  "  with- 
out having  issue."  SteeVs  Trs,  v.  SteedTtian,  1902, 
5  F.  239 ;  40  S.  L.  R.  202  ;  10  S.  L.  T.  440. 

10.  Glass— "Heirs  of  the  Body  "-Vest- 
ing Deferred  till  Ascertainment.— Under  a 
bequest  to  the  "heirs  of  the  body"  of  a 
person  in  life  vesting  is  postponed  till  the 
date  of  that  person's  death.  Oollan*8  Tn,  v. 
Booth,  1901,  3  F.  1035 ;  38  S.  L.  R.  762 ;  9 
S.  L.  T.  121. 

11.  Glass—"  Leaving  Ghildren."— By  bond 
granted  in  contemplation  of  marriage,  a  man 
provided  that  the  liferent  of  the  trust-estate 
should  be  paid  to  his  wife  in  the  event  of 
her  surviving  him,  and  "(5th)  in  case  my 
said  wife  survive  me  and  die  without  leaving 
children  or  grandchildren  of  the  marriage 
alive  at  that  time,  then  my  trustees  shall 
immediately  pay  to  me,  my  heirs  and  suc- 
cessors, the  whole  trust-funds."  The  wife 
survived  her  husband.  Held  that  vesting  of 
the  children's  interest  was  postponed  till  the 
death  of  the  liferentrix.  Warrand^s  Factor 
V.  JVarrand,  1896  (O.  H.),  3  S.  L.  T.  251. 

12.  Glass— "Leaving  Issue"  — Gontin- 
gent  Qift. — ^A  father  bequeathed  his  daughter 
the  liferent  of  a  sum  of  £12,000,  and  directed 
his  trustees  ''  on  the  death  of  my  said  daugh- 
ter leaving  lawful  issue  "  to  divide  the  capital 
equally  between  her  ''issue."  Held  that 
the  fee  of  £12,000  vested  in  the  children  of 
the  liferentrix  as  a  class  on  the  opening  of 
the  liferent,  and  was  payable  to  them,  or 
the  representatives  of  those  who  predeceased 
the  liferentrix,  subject  to  the  contingency 
that  the  liferentrix  was  survived  by  lawful 
issue.  Hicklin^s  Trs,  v.  Oarland^s  Trs,,  1898 
(H.  L.X  1  F.  7 ;  35  S.  L.  R  976. 

13.  Glass— "Leaving  Lawftil  Issue"— 
"Such"  Issue. — A  declaration  in  a  will  that 
in  the  event  of  liferenters  of  a  fund  "  leaving 
lawful  issue,  such  issue  shall  inherit  their 
parents'  share," — held  not  to  confer  any  right 
upon  the  representatives  of  a  child  of  a  life- 
renter  who  predeceased  the  liferenter.  Orich' 
ton's  Trs,  v.  Bell  and  Others,  1900  (0.  H.),  8 
S,  L.  T.  177. 

14.  Glass— "Leaving  Issue" -Majority 
and  Gondition  of  taking  — Survivorship 
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ClauBe. — Under  a  destination  to  children  in 
liferent  allenarly  and  their  iBSue  in  fee 
coupled  with  a  survivorship  clause  in  the 
event  of  any  child  dying  without  leaving 
issue,  ''who  may  attain  to  majority  or  be 
married/' — held  that  vesting  was  postponed 
till  date  of  payment.  Wilsfm'i  Tr$,  v.  WHson^ 
1901, 3  F.  967  ;  38  S.  L.  R,  706;  9  S.  L.  T.  102. 

15.  Clasfl— Liferent— Nati  et  DAScitnrL— 

A  truster  left  a  liferent  of  his  estate  to  his 
widow,  and  further  provided  that  after  her 
death  the  estate  should  be  sold  and  the  price 
divided  in  certain  proportions  among  the 
children  ''born  or  to  be  bom"  of  his  only 
daughter.  Held  that  vesting  took  place  at 
the  death  of  the  liferentrix,  and  was  not  post- 
poned till  that  of  the  daughter.  Frenchf  1881, 
18  S.  L.  R.  627. 

16.  Glass— Liferent— Nati  et  nasdtnii. 
— A  fund,  payable  on  the  expiry  of  the  life- 
rents of  the  testator's  two  daughters,  A.  and 
B.,  was  destined  to  their  children  nominatiniy 
"  and  any  other  child  or  children  that  may  be 
lawfully  procreated  of  their  bodies.'*  When 
A.  and  B.  were  aged  respectively  fifty-six  and 
fifty-seven  there  were  no  other  children  bom 
to  them.  At  that  date  the  question  arose : 
Had  the  fee  vested  in  the  children  named  by 
the  testator  P  Held  that  the  fee  had  not 
vested.  Beatli^s  Ttb.  v.  Meffan,  1898,  25  R 
765  ;  35  S.  L.  R.  580  ;  5  S.  L.  T.  377. 

17.  Glass  —  Majority  and  Liferent  — 
''Sonriving  to  take  "—Advances  out  of 
Presumptive  Share.  —  A  father,  by  will, 
directed  his  trustees  to  hold  shares  of  the 
residue  of  his  estate  for  his  daughters  (he 
had  sons  also)  in  liferent,  and  for  their  chil- 
dren on  their  attaining  the  age  of  twenty-one 
in  fee,  but  subject  to  a  power  of  appointment 
in  the  daughters.  There  was  a  survivorship 
clause  covering  the  shares  of  the  whole  of  the 
testator's  children,  and  the  shares  of  grand- 
children "not  surviving  to  take.'*  The 
trustees  were  further  empowered  to  make 
advances  out  of  grandchildren's  shares  towards 
their  rearing.  Held  (1)  that  vesting  in  each 
of  the  grandchildren  took  place  as  he  or  she 
attained  majority ;  (2)  that  the  trustees  had 
power  to  make  advances  out  of  presumptive 
shares.  NeilVs  Trs.  v.  Neill,  1902,  4  F.  636 ; 
39  S.  L.  R.  426 ;  9  S.  L.  T.  495. 

18.  Glass  —  Power  of  Appointment  — 
Inter  vivos  Deed— Nati  and  nascitorL- 

Terms  of  an  inter  vivos  trust-deed  granted  by 
a  party  in  favour  of  himself  and  his  wife  in 


liferent  and  of  their  children  in  fee^ — held 
sufficient  to  confer  a  vested  right  at  the  date 
of  the  deed  on  the  children  then  alive,  subjeet 
(1)  to  the  exercise  of  a  power  of  apportionment 
reserved  by  the  granter;  and  (2)  to  defeas- 
ance in  favour  of  other  children  who  might 
be  bom.  Miller  v.  Finlay's  Tw.,  1875,  2  R. 
(H.  L.)  1. 

19.  Gonditions  —  Impossible.  —  In  testa- 
mentary writings  impossible  conditions  are 
treated  as  pro  nan  scripto.  Under  the  terms 
of  a  will  vesting  was  suspended  till  the  death 
of  A.  and  the  marriage  of  B.  B.  having  died 
unmarried,  held  vesting  would  take  place  on 
A.'s  death.  Parlance  Trs.  v.  Parlane^  1902, 
4  F.  805 ;  39  S.  L.  R.  632;  10  S.  L.  T.  48. 

20.  Declaration  as  to  Legatee's  Power  of 

Assigning.  —  A  truster  bequeathed  certain 
legacies  to  his  children,  and  the  residue  of  his 
estate  to  his  sons  equally  and  the  children  of 
any  son  who  might  have  predeceased,  declaring 
that  his  trustees  should,  on  the  expiry  of  six 
months  from  his  death,  pay  or  set  aside  for 
investment  such  a  proportion  of  each  of  the 
legacies  as  his  estate  should  yield,  the  balance 
to  be  paid  or  set  aside  for  investment  at 
Martinmas  1883,  "  declaring  that  none  of  my 
said  children  or  of  their  issue  shall  have  any 
right  to  sell,  or  dispose  of,  or  assign,  or  alien- 
ate their  shares  of  or  interest  in  the  said 
fund  before  it  is  divided."  A  son  died  in 
1881.  Held  that  both  his  legacy  and  his 
share  of  residue  had  vested  a  nwrte  tedalorie^ 
the  words  quoted  being  applicable  to  deeds 
inter  vivos,  and  not  such  as  struck  at  mortis 
causa  deeds,  and  therefore  not  such  as  to  ex- 
clude vesting.  Oraig  v.  Craig's  Trs,,  1886,  23 
S.  L.  R.  647. 

21.  Declaration  as  to  Vesting— Date  of 
Payment — Retention  of  Share.  —  A  will 
declared  that  there  should  be  no  vesting  of 
shares  till  the  arrival  of  the  term  of  payment ; 
that  residue  should  be  divided  and  paid  over 
six  months  after  his  death;  and  that  his 
trustees  should  retain  for  administration  the 
shares  of  beneficiaries  who  at  the  date  of 
payment  might  be  in  minority.  Held  that 
the  shares  of  all  the  beneficiaries  vested  six 
months  after  the  testator's  death.  Hunter's 
Trs,  V.  Hunter,  1888, 15  R  399 ;  25  S.  L.  R.  298. 

22.  Declaration  as  to  Vesting— Period 

of  Payment. — Trustees  were  directed  within 
twelve  months  after  the  death  of  the  testa- 
tor's son,  "or  so  soon  thereafter  as  circum- 
stances will  permit,"  to  divide  the  reaidae 
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among  the  testator's  brother's  children.  The 
shares  of  residue  were  to  vest  "upon  the 
period  of  payment."  Held  that  a  share  had 
▼ested  in  a  child  who  died  six  months  after 
the  testator's  son  without  having  received 
pajrment,  because  the  residue  was  then  cap- 
able of  division.  MadeanU  Trs.  v.  Maeleanf 
1889, 16  R.  1095  ;  26  S.  L.  R.  777. 

23.  Declaration  as  to  Vesting— "  Bespec- 
tive  Terms  of  Payment  "—Majority  or  Olose 
of  Liferent  ?— It  was  declared  in  a  will  that 
shares  of  residue  should  not  vest  in  bene- 
ficiaries until  the  '' respective  terms  of  pay- 
ment." These  were  in  the  case  of  sons, 
majority ;  in  the  case  of  daughters,  marriage 
or  majority.  The  whole  estate  was  subject 
to  a  liferent  in  favour  of  the  truster's  widow, 
terminable  on  her  death  or  second  marriage. 
Held  that  vesting  took  place  in  the  sons  at 
majority,  and  in  the  daughters  at  majority 
or  marriage,  independent  of  the  subsistence 
of  the  liferent.  McKay's  Trs,  v.  Gray,  1903, 
5  F.  1086;  40  S.  L.  R.  770  ;  11  S.  L.  T.  212. 

24.  Declaration  as  to  Vesting— Suhstitn- 
tion  of  Issue— Obligation  to  Fay  after 
Parent's  Death  —  Vesting  on  Majority 
and  Parents'  Death  — Marriage-Oontract. 
By  his  antenuptial  marriage-contract  a  father 
bound  himself  to  pay  £3000  after  his  death 
to  such  of  his  children  as  should  have  attained 
majority.  It  was  declared  that  no  interest 
should  vest  in  any  child  till  it  had  attained 
majority ;  and  also  that,  if  any  of  the  children 
died  before  their  father,  leaving  issue,  these 
grandchildren  should  take  the  share  ''that 
would  have  belonged  to  their  parent  in  the 
event  that  said  parent  had  survived"  their 
father.  Several  children  bom  of  the  marriage 
reached  majority  but  predeceased  their  father. 
Held  that  no  interest  under  the  contract  had 
vested  in  them,  survivanoe  of  their  parent 
being  the  condition  of  vesting.  Booth^s  TrvMee 
V.  Booth,  1898,  25  R.  803 ;  35  S.  L.  R  606  ;  5 
S.  L.  T.  381. 

25.  Declaration  as  to  Vesting— "Vest 
or  be  Payable."— A  testator  directed  his 
trustees  to  pay  various  legacies  to  persons 
named  in  his  will  and  provided,  "unless  I 
otherwise  expressly  desire,  no  legacies  left  by 
me  shall  vest  or  be  payable  to  the  legatees 
till  after  the  death  of  my  said  wife,  who 
during  her  life  shall  derive  the  benefit  of  all 
interest  or  income  therefrom."  On  the  back 
of  the  will  the  testator  had  written,  "No 
legacy  whatever  left  by  me  shall  be  pa3rable 
until  after  the  decease  of    my  dear  wife." 


Held  that  vtating  took  place  a  morte  tedatoris. 
Observed  (per  Lord  Justice-Clerk)  —  "  The 
general  rule  is  that  the  postponement  of  the 
term  of  payment  of  a  legacy  does  not  prevent 
vesting,  when  the  object  of  the  postpone- 
ment is  to  secure  an  intermediate  benefit  to 
a  third  party,  the  presumption  always  being 
that  legacies  vest  a  morte  testatoris,**  Poj^iam's 
Trs.  V.  Parker's  Exrs.,  dec.,  1883,  10  R.  888  ;  20 
S.  L.  R.  595. 

26.  Declaration  as  to  Vesting— Sonrivor- 
ship  Olanse — Destination-Over.— The  pre- 
sumption for  postponed  vesting  raised  by  a 
postponed  period  of  payment,  a  survivorship 
clause,  and  a  destination-over, — hM  displaced 
by  a  clause  fixing  the  period  of  vesting. 
Carruthers'  Trustee  v.  EeUs,  1894, 21  R.  492 ;  31 
S.  L.  R  352 ;  IS.  L.  T.  480.  Smith's  Trs.  v. 
Sellar,  1894,  21  R  633 ;  31  S.  L.  R.  538 ;  1 
S.  L.  T.  542. 

27.  Destination— Disposition— Inopera- 
tive Direction. — A  testator  disponed  his 
whole  estate  to  his  two  sisters  and  the  sur- 
vivor of  them  in  liferent  allenarly,  and  "to  J. 
in  fee,  whom  failing  to  T.  in  fee,  whom  failing 
to  L  in  fee,  but  divisible  in  the  events  and  in 
the  manner  after  mentioned."  The  "manner 
after  mentioned  ^  consisted  of  a  direction  to 
divide  the  whole  residue  equally  between 
those  of  J.,  T.,  and  I.,  who  might  survive  the 
liferentrices.  J.  predeceased  the  testator; 
T.  and  I.  survived  him  but  predeceased  the 
longest  liver  of  the  liferentrices,  leaving 
children.  Held  that  the  fee  vested  a  morte 
testaioris  in  T.,  and  that  the  direction  to 
divide  between  J.,  T.,  and  L  had  become  in- 
operative, owing  to  their  predeceasing  the 
period  of  division.  Brua^s  Trs.  v.  Bruce,  1898, 
25  R.  796 ;  35  &  L.  R  598. 

28.  Destination— Lease.— A  father  took  a 
lease  in  name  of  himself  and  his  heirs,  and 
after  his  death  to  his  wife  in  liferent  only,  and 
after  her  death  or  remarriage  to  the  children 
of  the  marriage  equally  in  fee.  Held  that 
the  real  right  under  the  lease  vested  in  the 
father  at  once  and  on  his  death  in  the 
children  then  alive.  Marquis  v.  Prentice, 
1896,  23  R.  595 ;  33  S.  L.  R.  415 ;  3  S.  L.  T. 
314. 

j  29.  Destination-Over  —  "After  these 
{  Payments  are  made"  —  Oonstmction  — 
!  Destination-Over  referred  to  Testator^s 
;  Death. — A  testator  directed  his  trustees  to 
pay  a  provision  to  his  widow  and  legacies  to 
his  daughters  and  "  after  these  payments  are 
made  "  to  pay  the  residue  of  his  estate  to  his 
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•on,  whom  buling  to  his  dftoghten.  HM 
that  the  residue  vetted  in  the  eon  a  morte 
tettatoriiy  the  words  ''after  these  payments 
are  made"  being  equivalent  to  ''subject  to 
these  payments/'  "after''  not  referring  to 
time.  ScoU'm  Tn.  ▼.  ScoU,  1891,  18  R.  1194; 
28  S.  L.  R  896. 

90.  Deatinatioii-OTer-'Ainbigiiity— Post* 
poned  Pftyment. — ^A  testator,  having  be- 
queathed legacies  to  A.  and  B.  payable  after 
the  death  of  0.,  provided  that  legacies  lapsing 
by  legatees  predeceasing  C,  should  fall  into 
residue.  B.  and  C,  the  only  legatees,  sur- 
vived the  testator,  but  predeceased  0.  HM 
that  vesting  took  place  a  morte  tetlaioris  as 
the  provision  for  lapse  into  residue  did  not 
qualify  the  gift.  Yeats  v.  Paton,  dx.,  1880, 
8B.  171;  18  8.  L.  R.  116. 

31.  Destinatioii-OTer  —  Aimiiity.  —  A 
testator  directed  his  trustees  to  pay  an 
annuity  to  his  wife,  and  the  remaining  in- 
come to  his  son,  with  power  to  the  son  to 
test  upon  the  fee  of  the  estate.  If  the  son 
predeceased  his  mother,  the  whole  income  of 
the  estate  was  to  be  paid  to  her  during  her 
life.  On  the  death  of  the  wife  the  trustees 
were  to  convey  the  estate  to  the  son  if  then 
alive,  and  if  dead  to  his  issue  if  he  left  any. 
Failing  issue  of  the  son  the  estate  was  to  be 
conveyed  to  such  persons  as  the  son  might 
direct  by  any  writing  under  his  hand,  and 
failing  such  direction  to  certain  persons 
named  in  the  trust-deed.  Held  that  vesting 
did  not  take  place  till  the  death  of  the  widow. 
Yowng  v.  Young's  Trs.,  1877,  14  S.  L.  R  236. 

32.  Destination-OTer-— Ck>nditioiial  In- 
stitntioii  — Substitution.— Destination  "to 
A.  in  liferent  and  to  B.,  whom  failing  to  C, 
D.,  and  E.  in  fee,"  held  to  import  vesting 
a  morte  testatons  in  B.  Davidson's  Exrs,,  1900, 
8  S.  L.  T.  239. 

83.  Destination-OTer— Immediate  Pay- 
ment—Vesting a  Morte  Testatoria.— The 
residue  of  a  truster's  estate  vested  under  his 
settlement  on  the  death  of  his  widow,  the 
liferentrix.  He  reserved  power  to  alter  his 
settlement,  and  by  codicils  (1)  directed  five 
bank  shares  to  be  transferred  to  five  nephews 
named,  and  (2)  bequeathed  two  bank  shares 
to  a  nephew  named,  with  an  expression  of 
approval  of  his  conduct,  and  failing  him  by 
death  to  two  of  his  brothers.  Held  that  the 
bequests  in  both  codicils  vested  a  mmie, 
Sanderson  v.  JVardrop,  1873,  1  R  96;  11 
S.  L.  R  14. 


34.  Deatinatioii-OTer  —  Oonditional  In- 
Btitatioii— Postponed  Period  of  Payment. 
— ^A  testator  directed  his  trustees  to  pay 
£6000  to  a  nephew,  whom  he  named,  on  the 
death  of  his  sister.  It  was  provided  that 
should  the  nephew  die  before  the  testator's 
sister,  his  issue,  if  any,  should  take  his  share, 
and  should  he  die  childless  the  money  should 
go  to  the  nephew's  brothers  and  sisters.  The 
nephew  survived  the  testator,  but  died  before 
the  sister,  without  issue.  Held  that  the 
nephew's  brothers  and  sisters  took  the  £6000 
as  conditional  institutes.  Earl  of  DdlhovMs 
Trs.  V.  Young,  1889,  16  R  681;  26  S.  L.  R 
525. 

35.  Destination-OTer— Direction  to  Oon- 
▼07  at  Postponed  Period.— "When  nothing 
is  expressed  in  favour  of  a  beneficiary  except 
a  direction  to  trustees  to  convey  to  him  on 
the  occurrence  of  a  certain  event,  and  not 
sooner,  and  failing  him  to  certain  other 
persons  as  substitutes  or  conditional  in- 
stitutes to  him,  then  if  he  does  not  survive 
the  period  he  takes  no  right  under  the 
settlement"  (per  Lord  President  Inglis). 
Bryson's  Trs.  v.  Clarkj  1880,  8  R.  142;  18 
S.  L.  R  103. 

36.  Destination  -  Over  —  Direction  to 
Convey  at  Postponed  Period— Disponees 
not  Ascertained  till  Date  of  Conyeyance.— 

A  direction  to  trustees  to  convey  subjects  to 
A.  B.  on  the  death  of  a  liferentrix,  '^but  in 
the  event  of  her  marrying  and  leaving  no 
issue  alive  at  the  time  of  her  death  the  share 
shall  revert  to  my  surviving  children."  Held 
that  vesting  was  postponed  till  the  date  of 
payment.  Groat  v.  Stewards  Trs.,  1894,  21  R 
961 ;  31  S.  L.  R  797  ;  2  S.  L.  T.  136. 

37.  Destination -Over  —  Revocation  of 
Destination-Over. — By  reason  of  a  postponed 
period  of  payment  and  a  destination-over 
vesting  of  a  legacy  was  postponed.  But  the 
destination-over  having  been  cancelled  by  a 
codicil,  held  that  there  was  vesting  a  morte 
testatoris,  Jolinston's  Trs.  v.  Johnston^  1891, 
18  R  823  ;  28  S.  L.  R  634. 

38.  Destination-Over  —  Death  "before 
Receiving  Payment  "--Vesting  Declara- 
tion.— A  clause  in  a  will  provided  there  should 
be  no  vesting  till  ^'actual  payment";  and 
there  was  a  destination-over  in  case  of  bene- 
ficiaries dying  ''before  receiving  payment." 
Held  that  nothing  but  payment  of  the  money 
would  vest  the  share  in  the  beneficiary. 
Macdougall  v.  M'Farlane^s  Trs.,  1890,  17  R 
761 ;  27  S.  L.  R  638. 
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39.  Destination -Over  —  Death  "before 
Payment "  —  Constraction — Majority.— A 

oertain  share  of  a  trust  estate  was  by  a  mutual 
trust  disposition  and  settlement  executed  by 
two  spouses  destined  upon  the  death  of  the 
survivor  to  a  grandson  to  be  "  payable  on  his 
attaining  the  age  of  twenty-one  years."  It 
was  directed  that  if  the  beneficiary  **  should 
die  previous  to  payment"  of  his  provision  it 
should  be  otherwise  disposed  of.  The  bene- 
ficiary attained  the  age  of  twenty-one  years, 
and  survived  the  survivor  of  the  spouses  by 
eighteen  days,  but  no  payment  was  made  to 
him  of  his  share.  Held  that  it  vested  upon 
'  his  survivance.  Ckcdmertf  Trs,,  1882,  9  R.  743  ; 
19  S.  L.  K  493. 

40.  Destination-Orer  —  Death  "before 
Beceiving  Payment"— Con8traction.~The 
destination  of  trust  estate  was  to  A.  B.,  and 
''in  the  event  of  his  dying  before  receiv- 
ing payment  **  then  to  C.  D.  A.  B.,  having 
survived  the  testator,  died  before  touching 
the  money,  as  he  was  out  of  the  country  be- 
tween the  dates  of  the  testator's  and  his  own 
death.  Held  that  the  fee  vested  in  C.  D.  a 
morte  testatoris.  YuilVs  Trs,  v.  Yuill,  1901,  8 
S.  L.  T.  324. 

41.  Destination-Over  to  Children— Pay- 
ment Postponed  by  Liferent.— A  testator 
directed  his  testamentary  trustees  to  pay 
one-third  of  the  residue  of  his  estate  to  A., 
one  of  his  daughters,  ''whom  failing  to  her 
lawful  children,  equally  among  them.''  An- 
other third  of  the  residue  he  directed  his 
trustees  to  hold  for  B.,  another  daughter,  in 
liferent,  and  on  her  decease  he  directed  them 
to  pay  the  said  share  of  residue  to  A.,  "  whom 
failing  to  her  children  as  aforesaid."  A.  sur- 
vived the  testator,  but  predeceased  B.  Held 
(following  ffay**  Trs,  v.  Hay,  1890, 17  R.  961 ; 
27  S.  L.  R.  771)  that  the  share  of  residue 
liferented  by  B.  vested  in  A.  a  morte  teetatoris. 
Lard  Advocate  v.  Hotson,  1894  (0.  H.),  31 
S.  L.  R915;  1  S.  L.  T.  580. 

42.  Destination-Orer  to  Children— Pay- 
ment on  Majority  of  Youngest  of  a  Class.- 
A  testator  directed  his  trustees  (1)  to  pay 
income  of  his  estate  to  his  widow  till  her  death 
or  second  marriage ;  (2)  on  his  widow's  death 
or  second  marriage  to  apply  the  income  for 
behoof  of  his  children  till  the  youngest  should 
attain  the  age  of  twenty-one ;  (3)  as  soon  as 
convenient  after  the  youngest  child  had 
reached  majority  and  the  widow's  interest 
had  ceased,  to  pay  the  residue  equally  between 
his   children,    the   children  of    predeoeasers 


taking  the  share  their  parent  would  have  taken 
if  alive.  Held  (1)  that  vesting  in  the  children 
was  postponed  till  date  of  payment ;  (2)  that 
grandchildren  had  no  interest  in  income 
accruing  and  divisible  among  children  between 
the  date  of  the  widow's  death  and  the 
youngest  child  reaching  majority.  Adamu^ 
Trs.  V.  Garrick,  1896, 23  R.  828 ;  33  S.  L.  R.  620; 
4  S.  L.  T.  49.  [Distinguished,  commented  on, 
and  doubted  in  BallarUyne^s  Trs.  v.  Kidd,  1898, 
25  R  621 ;  35  S.  L.  R.  488;  5  S.  L.  T.  332.] 

43.  Destination-Qyer  to  "Descendants" 
—Payment  Postponed  by  Liferent— Con- 
ditional Institution. — A  direction  to  trus- 
tees to  divide  an  estate  on  the  expiry  of  a 
liferent  "among  the  children  of  A.  B.  and 
their  descendants,"  held  to  postpone  vesting 
till  the  death  of  the  liferenter.  Gauden^s 
Trs.  V.  Jamieson,  1902  (O.  H.),  10  S.  L.  T.  326. 
But  cf.  Cairn's  Trs.  v.  Cairn,  1902  (O.  H.),  10 
S.  L.  T.  364;  where  held  that  other  indica- 
tions of  the  testator's  intention  pointed  to 
vesting  a  morte  tegtatoris. 

44.  Destination-Over  to  Heirs— Payment 
Postponed  by  Liferent. — A  testator  gave  a 
liferent  of  his  estate  to  his  widow,  and  on  her 
death  the  capital  to  his  children  or  their  heirs 
in  fee.  Held  the  fee  vested  a  morte  testatoris. 
Observed  that  a  destination-over  to  heirs  or 
children  does  not  suspend  vesting.  Jackson 
y.  McMillan,  1876,  3  R  627  ;  13  S.  L.  R.  388. 

45.  Destination-Orer  to  Heirs— Payment 
Postponed  by  Liferent— Snbstitntion.— A 
destination  to  "  A.  B.  and  his  heirs  "  held  not 
to  suspend  vesting.  Hay's  Trs.  v.  Hay,  1890, 
17  R.  961 ;  27  S.  L.  R  771. 

46.  Destination-Orer  to  Heirs— Payment 
Postponed  by  Liferent. — A  destination  **  to 
A.,  whom  failing  to  B.  and  his  heirs,"  is  a 
good  conditional  institution  of  B.'s  heirs, 
primd  fade  operative,  if  accompanied  by  a 
postponed  period  of  payment,  to  postpone 
vesting.  Bovmian  v.  Bowma/n,  1899  (H.  L.), 
1  F.  69 ;  37  S.  L.  R.  959 ;  7  S.  L.  T.  159. 
Thompson's  Trs.  v.  Jamieson,  1900,  2  F.  470; 
37  S.  L.  R.  346 ;  7  S.  L.  T.  340.  {Per  Lords 
Kyllachy  and  Kincairney.) 

47.  Destination-Orer  to  Issue— Payment 
Postponed  by  Annnities.— In  a  will  which 
directed  that  residue  should  be  divided  on 
the  death  of  the  longer  liver  of  two  annui- 
tants and  ''  not  earlier "  among  the  children 
of  testator's  two  sisters,  and  which  provided 
(1)  that  the  issue  of  any  child  dying  before 
the  date  of  "  these  present "  shall  succeed  to 
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their  parents'  share,  and  (2)  that  in  the  case 
of  females  the  jtM  mariti  and  right  of  adminis- 
tration of  husbands  should  be  excluded,  held 
that  the  vesting  of  the  residue  was  postponed 
tmtil  the  death  of  the  last  annuitant.  Sloane 
V.  FtnlayBon,  1876,  3  R  678  ;  13  S.  L.  R.  448. 

48.  Destiiiatioii-OTer  to  lB8ne—Pagrm«iit 
on  Ifajority  of  Youngest  of  a  01a88--CHft 
of  Interest— Advances.— A  trustee  directed 
his  trustees  to  divide  the  free  income  of  his 
estate  equally  among  his  children  until  the 
youngest  attained  majority,  when  the  residue 
was  to  be  divided  among  them  equally,  the 
issue  of  a  predeceaser  of  the  period  of  pay- 
ment to  take  their  parents'  share.  A  power 
to  make  advances  to  children  out  of  capital 
before  the  period  of  payment  was  also  given. 
Held  that  a  share  had  vested  in  a  son  who 
survived  the  testator  but  died  before  the 
period  of  payment.  IVilson^s  Tr*.  v.  Quickf 
1878,  5  R.  697 ;  15  S.  L.  R.  395. 

49.  Destination-Oyer  to  Issue  — Post- 
poned Payment— Power  to  Tmstees  to 
Prepay. — A  testator  left  the  income  of  his 
estate  to  his  widow,  and  directed  his  trustees 
on  her  death  to  divide  the  residue  equally 
among  his  sons,  the  issue  of  any  predeceasing 
the  term  of  payment  taking  their  parents' 
share.  The  trustees  were  empowered  at  any 
time  after  the  death  of  the  testator  to  pay  to 
the  sons  their  shares  on  their  securing  the 
income  to  the  widow.  Held  that  the  residue 
vested  in  the  Aons  a  morte  tedatoris.  Ros8*$  7V«., 
1884,  12  R.  378  ;   22  S.  L.  R.  232. 

50.  Destination-Oyer  to  Issue — Payment 
at  Specified  Age—"  Hold  and  Divide  "— 
Qift  of  Income. — A  testator  directed  his 
trustees  to  hold  the  residue  of  bis  estate 
equally  for  his  children,  and  to  apply  the 
income  equally  among  them  for  their  main- 
tenance and  education  till  they  respectively 
attained  the  age  of  twenty-five  years,  at 
which  date  they  were  to  receive  payment  of 
their  shares,  the  shares  of  daughters  to  be 
alimentary  and  exclusive  of  the  rights  of 
husbands,  and  the  issue  of  a  predeceasing 
child  to  be  entitled  to  the  share  which  would 
have  fallen  to  their  parent  at  the  term  of 
payment  had  he  or  she  then  survived.  Held 
that  the  shares  vested  a  morte  testatorU, 
Waters  Trs.  v.  TFalers,  1884,  12  R.  253 ;  22 
S.  L.  R.  176. 

51.  Destination-Over  to  Issue— Payment 
on  Youngest  Child  Attaining  Ifajority- 
Vesting  Subject  to  Defeasance.— A  truster 
directed  his  trustees  to  invest  a  share  of 


residue  in  their  own  names  for  behoof  of  the 
children  (who  were  named)  of  his  brother 
'*  equally  between  and  among  them  in  liferent 
and  their  lawful  issues  bom  and  to  be  bom 
equally  among  them  in  fee."  In  the  event  of 
the  death  of  the  parent  payment  of  the  fee 
was  not  to  be  made  until  the  youngest  child 
attained  majority.  There  was  a  declaration 
that  in  the  event  of  any  of  the  children 
"  dying  before  the  period  fixed  for  division  of 
their  shares  respectively  leaving  lawful  issue, 
such  issue  shall  come  in  place  of  the  parent 
and  take  and  receive  what  the  parent  would 
have  been  entitled  to  if  then  in  life."  Held 
that  the  shares  vested  a  morU  teetatorUy  the 
destination-over  to  issue  either  not  affecting 
the  vesting,  or  merely  rendering  it  defeasible. 
Byart^  Trs.  v.  Hay,  1887,  14  R.  1034;  24 
S.  L.  R.  728. 

52.  Destination  -  Over  to  Issue  —  Pay- 
ment Postponed  by  Liferent.— A  postponed 
period  of  payment,  coupled  with  a  destination 
to  the  issue  of  the  children  called  primarily, 
held  not  to  postpone  vesting.  RichanTe  Tre,  v. 
Roland,  1894,  22  R.  140;  32  S.  L.  R  130;  2 
S.  L.  T.  351. 

53.  Destination -Over  to  Issue  — Pay- 
ment on  Majorities  of  Children. — A  testator 
directed  his  trustees  to  pay  a  liferent  allenarly 
to  D.  M.  of  a  sum  of  £60,000,  and  on  his  death 
the  principal  "to  be  paid  to  and  among  his 
children  equally  among  them,  share  and  share 
alike,  on  their  respectively  attaining  the 
age  of  twenty-one,  payable  as  such  children, 
after  their  father's  death,  respectively  attain 
majority,  the  interest  or  annual  produce  being 
in  the  meantime  available  for  their  mainte- 
nance and  education,  the  issue  of  any  child  who 
may  have  predeceased  taking  their  parent's 
share."  D.  M.  having  predeceased  the  testator, 
held  that  the  fee  of  the  £60,000  vested  a  nwrte 
testatoris  in  his  children.  Per  Ld.  Kinnear: 
A  gift  to  issue,  which  is  really  equivalent 
to  the  implication  of  law  in  favour  of  chil- 
dren, does  not  operate  as  a  destination-over. 
Mackinnon's  Trs.  v.  MacNeill,  1897,  24  R  981 ; 
34  S.  L.  R.  742 ;  5  S.  L.  T.  67. 

54.  Destination  -  Over  to  Issue  —  Pay- 
ment Postponed  by  Liferent.— A  truster 
directed  his  trustees  to  pay  the  income  of  his 
estate  to  his  widow,  and  on  her  death  to 
divide  a  portion  of  the  residue  equally  among 
a  number  of  named  persons,  '^but  declaring 
that  in  the  event  of  any  of  these  persons 
predeceasing  the  period  of  division,  and  leav- 
ing lawful  issue,  such  issue  shall  succeed 
equally  to  the  share  which  their  parent  would 
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have  reoeived  had  he  or  she  survived.  Held 
that  there  was  do  suspeiision  of  vesting  in 
these  beneficiaries.  The  calling  of  their  issue 
did  not  import  a  proper  conditional  institu- 
tion, because  the  issue  were  called|  not  as 
persons  independently  favoured,  but  from 
favour  to  their  parents.  Ross's  Trs,  v.  Ross, 
1897,  25  R.  65 ;  35  S.  L.  B.  101 ;  5  S.  L.  T.  202. 

55.  Destijiation  -  Over  to  Issue  —  Pay- 
ment Postponed  by  Liferent.— A  truster, 
after  creating  certain  liferents,  directed  his 
trustees  on  the  expiry  of  the  liferents  to  con- 
vey half  of  his  heritable  estate  to  his  daughter, 
declaring  that  "in  the  event  of  her  dying 
before  drawing  the  portion  provided  to  her/' 
leading  lawful  issue,  such  issue  should  be 
entitled  to  the  share  to  which  their  parent 
would  have  been  entitled  if  she  had  been  in 
life  at  the  time  of  division.  Held  that  the 
fee  in  one-half  the  heritage  vested  in  the 
daughter  a  morte  Ustatoris.  Mellis  v.  Mellis's 
Trustee,  1898,  25  B.  720;  35  S.  L.  B.  552 ;  5 
S.  L.  T.  373. 

56.  Destination  -  Over  to  Issue  — Post- 
poned by  Liferent. — Held  that  postponement 
of  period  of  payment  till  the  death  of  a  life- 
renter,  coupled  with  a  destination-over  to  the 
issue  of  the  hferenter  by  any  marriage  she 
might  enter  into,  postponed  vesting.  Murray's 
Trust,  1900  (0.  H.),  8  S.  L.  T.  281.  Corstor- 
phifu^s  Trs.  V.  Corsiwpkine,  1903,  11  S.  L.  T. 
294. 

57.  Destination-Over  to  Issue— Payment 
Postponed  by  Liferent. — ^By  trust-disposition 
and  settlement  the  truster  directed  his  trus- 
tees to  hold  his  estate,  pay  the  liferent  to  his 
widow,  and^  on  her  death,  divide  it  equally 
between  his  children  whom  he  named  ;  or,  in 
the  event  of  a  child  predeceasing  the  term  of 
payment,  his  issue  were  to  succeed  to  his 
share.  The  portions  of  the  children  were  all 
along  referred  to  as  **  their  shares.''  On  a 
construction  of  the  deed — held  that  vesting 
took  place  a  morte  tedatoris;  because  (1)  there 
is  a  presumption  that  way ;  (2)  the  shares 
of  the  children  were  spoken  of  as  "theirs"; 
(3)  there  was  no  survivorship  clause;  (4)  no 
destination-over — issue  being  referred  to  as 
succeeding  to  parents'  share.  Matkeson's  Trs, 
V.  Matheson's  Trs,,  1900,  2  F.  556;  37  S.  L.  B. 
409;  7S.  L.  T.  365. 

58.  Destination  -  Over  to  Issue  — Pay- 
m«nt  on  youngest  Child  reaching  twenty- 
flye. — By  his  wiU  as  originally  executed  a 
testator  gave  his  children   liferents  in  his 


estate.  By  a  codicil  he  revoked  the  purpose 
so  expressed  and  directed  his  trustees  to 
divide  his  estate  equally  between  his  children 
on  the  youngest  attaining  twenty-five  years, 
the  income  meanwhile  to  be  paid  to  his 
widow,  or  used  in  maintaining  and  educat- 
ing younger  children.  Issue  of  predeceasing 
children  to  take  their  parent's  share.  Held 
that  there  was  vesting  a  morte  in  the  testa- 
tor's children.  Taylor^s  Trustee  v.  CkristaTs 
Trs,,  1903,  5  F.  1010 ;  40  S.  L.  K  738  ;  11 
S.  L.  T.  190. 

59.  Destination  -  Over  to  Issue  — Pay- 
ment Postponed  by  Liferent.— A  direction 
to  trustees  to  pay  over  estate,  on  the  expiry 
of  a  liferent,  to  the  liferenter's  children,  and 
to  the  issue  of  predeceasers  held  to  confer  a 
fee  a  morte  tedaioris  on  the  liferenter's  chil- 
dren who  survived  the  testator.  OgUh  Trs.  v. 
Ogle,  1904,  6  F.  359;  41  S.  L.  B  284;  11 
S.  L.  T.  669. 

60.  Destination  -  Over  to  Issue  —  Pay- 
ment Postponed  by  Liferent.— A  postponed 
period  of  payment  coupled  with  conditional 
institution  of  the  issue  of  beneficiaries  first 
named,  held  to  postpone  vesting.  Parlance 
Trs.  V.  Parlane,  1902,  4  F.  805 ;  39  S.  L.  B. 
632  ;  10  S.  L.  T.  48.  Forrest's  Trs,  v.  MitchelVs 
Trs.,  1904,  6  F.  616;  41  S.  L.  R  421 ;  11 
S.  L.  T.  820. 

61.  Destination  -  Over  —  Whether  Con- 
ditions affecting  the  Institute  affect  the 
Ck)nditional  Institute. — A  share  of  residue 
was  destined  to  a  child  in  fee,  whom  failing, 
to  his  issue.  By  an  express  clause  vesting  in 
the  child  was  postponed  till  he  should  attain 
the  age  of  tUrty.  The  child  died  before 
attaining  thirty  years,  leaving  issue.  Held 
that  the  age  condition  was  personal  to  the 
child,  and  that  on  his  death  his  issue  took  a 
vested  interest.  Cattanach's  Trs.  r./Cattaruich, 
1901,  4  F.  205 ;  39  S.  L.  B.  154 ;  9  S.  L.  T. 
284.  WhMs  Trs.  v.  miiU,  1896,  23  R  836 ; 
33  S.  L.  R  660;  4  S.  L.  T.  59. 

62.  Dies  incertus— Majority— Ck>ndition 
of  Payment  not  of  Gift — A|  testator  directed 
his  trustees  to  hold  his  heritable  estate  in 
trust  to  make  over  the  same  to  B.,  the  son  of 
A.  (to  whose  family  he  was  indebted),  "  upon 
his  attaining  the  years  of  majority,''  and  his 
heirs  and  assignees.  B.  was  also  appointed 
residuary  legatee,  and  the  trustees  were 
directed  to  convey  the  whole  residue  to  him 
on  his  attaining  majority,  his  heirs  and 
assigns.    Held  that  both  the  heritable  estate 
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and  the  residence  vested  in  B.  a  morte  teda^ 
toris.  Alve^  Trs.  v.  Grant,  1874,  1  R.  969;  11 
S.  L.  R.  559. 

63.  Dies  incertus— Ifajority— Destiiia- 
tion  oyer  to  Issne — Marriage-Contract.— 
A  marriage-contract  provided  that  after  the 
death  or  second  marriage  of  a  wife,  who  was 
liferented  in  the  estate,  the  trustees  should 
hold  the  capital  and  pay  the  same  over  to 
the  children  of  the  marriage  in  equal  propor- 
tions, on  the  majority  of  sons  and  on  the 
majority  or  marriage  of  daughters,  and  de- 
clared that  the  issue  of  such  children  should 
obtain  the  share  "  that  would  have  been  pay- 
able to  their  predeceasing  parent  had  he  or 
she  survived  the  period  when  the  succession 
opened  thereto.''  The  husband  died  survived 
by  his  wife  and  two  sons  and  a  daughter. 
The  two  sons  predeceased  their  mother.  HeUi 
that  the  shares  of  the  estate  had  vested  in 
them,  and  that  inventory  duty  and  legacy 
duty  were  payable  on  both  their  estates. 
Airth*s  Ext,  v.  The  Lord  Advocate,  1886  (0.  H.), 
24  S.  L.  R.  165. 

64.  Dies  incertus— Direction  to  Conyey 
on  Majority  of  Youngest  Child.— -A  truster 
directed  his  trustees  to  pay  the  residue  of 
his  estate  to  his  children  who  might  be  alive 
at  his  death  when  his  youngest  child  should 
attain  majority  and  to  the  issue  of  children 
predeceasing  the  period  of  payment,  the 
income  being  meanwhile  divided  equally 
among  the  children  or  their  issue.  The 
trustees  were  empowered  to  make  advances. 
In  a  codicil  the  truster  directed  his  trustees, 
in  the  event  of  the  death  of  his  children  with- 
out leaving  issue,  to  pay  the  residue  to  his 
nephew.  He  was  survived  by  one  son,  who 
died  at  the  age  of  seventeen.  Held  that  the 
residue  vested  in  the  son  a  morte  testatoris, 
Peacocies  Trs,  v.  Peacock,  <hc,,  1885,  12  R  878; 
22  S.  L.  R.  588. 

65.  Dies  incertus— Majority  of  Youngest 
Child  and  Death  of  Widow— Power  to  make 
Advances  of  ''Shares"  — Interest  on  Ad- 
vances.— A  direction  to  trustees  to  divide 
the  trust- estate  among  the  testator's  chil- 
dren upon  the  death  of  his  widow  (who  took 
an  annuity  under  the  trust)  and  on  his 
youngest  child  attaining  twenty-five  years 
was  coupled  with  a  power  to  make  advances 
to  the  elder  children,  on  their  attaining 
twenty-five,  one-third  of  their  prospective 
shares,  but  on  this  advance  they  were  to  pay 
interest.  The  Court  being  of  opinion  that 
the  death  of  the  widow  was  mentioned  merely 


with  a  view  to  protecting  her  annuity,  and 
being  satisfied  that  the  annuity  was  other* 
wise  protected,  luJd  that  vesting  took  place 
on  the  youngest  child  attaining  twenty-five 
years.  JZoM^t  TrB.  v.  Ron,  1902,  4  F.  840 ;  d» 
S.  L.  B.  678 ;  10  S.  L.  T.  163. 

66.  Dies  incertos  pro  conditione  habetor 
— Direction  to  Convey  at  Specified  Age 
— Income.  —  A  testator  directed  his  trus- 
tees to  convey  a  property  to  his  son  on 
arriving  at  the  age  of  twenty-five  **  with  their 
balances  and  obligations.''  The  trustees  had 
power  to  maintain  the  son  out  of  the  income 
of  the  property,  but  no  direction  was  given 
for  the  accumulation  of  surplus  profits.  Held 
(1)  that  vesting  in  the  son  was  postponed  till 
he  should  reach  the  age  of  twenty-five ;  (2) 
that  surplus  income  prior  to  that  date  fell 
into  residue.  Brodie  v.  Brodi^s  Trs,,  1893,  20 
R.  795  ;  30  a  L.  R.  713;  1  S.  L.  T.  71. 

67.  Dies  incertus— Direction  to  Convey 
at  Specified  Age— Predecease  of  Beneficiary 
— Residue  or  Intestacy. — A  simple  direction 
to  trustees  to  convey  or  deliver  estate  or  pro- 
perty to  a  beneficiary,  on  his  attaining  the 
age  of  thirty,  confers  no  vested  interest  on 
him  till  he  attains  that  age ;  and,  should  he 
predecease  the  date  fixed  for  the  conveyance, 
the  bequest  lapses  and  falls  into  residue  if 
the  trust-deed  contain  a  clause  disposing 
of  residue.  (Bryson^s  Trs.  v  Glarh,  1880,  8 
R.  142 ;  18  S.  L.  R.  103  followed.)  Graham's 
Trs.  V.  Graham,  1899,  2  F.  232 ;  37  S.  L.  R. 
163  ;  7  S.  L.  T.  283. 

68.  Dies  incertus— Direction  to  Trustees 
to  Pay  on  Majority— Qifb  of  Intermediate 
Income. — Trustees  were  directed  to  pay  the 
income  of  £1500  to  a  young  lady  during  her 
minority,  and  to  hand  her  the  principal  on  her 
attaining  majority.  There  was  no  destination- 
over.  Held  that  the  sum  vested  a  morte. 
WhiU  V.  G<yw,  1900,  2  F.  1170 ;  37  S.  L.  R.  895  ; 
8  S.  Fi.  T.  127. 

69.  Direction  to  Purchase  Land  not 
Carried  Out  —  Contingency.  —  By  ante- 
nuptial contract  of  marriage  the  husband 
provided  a  sum  of  money  to  trustees,  with 
directions  to  them  to  purchase  lands  adjoin- 
ing his  estate,  so  far  as  an  eligible  purchase 
could  be  obtained.  These  lands  were  in  the 
event  of  the  testator  entailing  his  estate  to 
be  entailed  upon  the  same  series  of  heirs,  but 
if  no  entail  of  his  estate  was  executed  by  the 
testator,  the  lands  were  to  be  disponed  in 
fee-simple  to  the  person  succeeding  to  the 
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testator's  estate  on  his  attainlDg  majority. 
No  deed  of  entail  of  his  estate  was  ever  exe- 
cuted, and  upon  his  death  the  testator  was 
succeeded  by  his  grandson,  at  that  time 
major,  who  was  served  heir  and  infeft.  At 
the  truster's  death  the  trustees  retained  the 
sum  provided  for  the  purchase  of  lands  in 
their  hands,  but  no  lands  were  purchased,  the 
grandson  preferring  to  receive  the  proceeds 
of  the  investment.  Held  that  the  funds  so 
held  vested  in  the  grandson  a  morte  testatoris, 
CamphdVs  Trs.  v.  Cavipbell,  1875,  12  S.  L.  R. 
512. 

70.  Direction  to  hold— Liferent  and  Fee 
—Power  to  advance  Capital.— -A  testator 
directed  his  trustees  to  hold  a  share  of  the 
residue  of  his  estate  for  A.  B.  and  his  family, 
and  to  pay  the  interest,  one-half  to  A.  B., 
one-half  to  his  family  ;  but  in  case  of  need  to 
apply  the  capital  for  their  behoof ;  and  in  the 
event  of  death  of  any  beneficiary  then  their 
children  to  come  in  their  place;  and  failing 
such  children,  then  to  the  survivors  of  the 
other  beneficiaries.  Held  that  there  was  vest- 
ing of  the  share  a  morte  one-half  in  A.  B., 
one-half  in  his  children.  Gillies^  Trs.  v.  Hodge, 
1900,  3  F.  238 ;  38  S.  L.  R.  150 ;  8  S.  L.  T. 
320. 

71.  Discretionary  Power— Payment  when 
Convenient— Class  Gift— Payment  to  one 
Member. — Trustees  were  directed  to  hold 
a  fund  for  children  and  divide  it  when  it 
could  conveniently  be  done.  The  share  of  a 
child  dying  without  issue  before  receipt  of 
it,  was  to  be  divided  amongst  the  surviving 
children.  Held  that  all  the  shares  vested 
when  one  was  paid.  Sutherland's  7V«.  v.  Clark- 
son,  1874,  2  R.  46  ;  12  S.  L.  R.  19. 

72.  Discretionary  Power— Division  when 
thought  Proper— Survivorship  Clause.- 
A  testator  gave  an  annuity  to  his  widow,  and 
directed  his  trustees  to  divide  the  residue  at 
such  times  as  they  might  think  proper  among 
his  children  or  the  survivors.  Held  the  resi- 
due vested  a  morte  testatoris,  Henderson^s  Trs. 
V.  Henderson,  1876,  3  R.  320 ;  13  S.  L.  R  181. 

73.  Discretionary  Power— Direction  to 
Purchase  and  Settle  Lands  when  Trustees 
thought  Proper— Vesting  a  morte  testa- 
toris.—  Trustees  were  directed  as  soon  as 
they  might  think  proper  after  the  trusters 
death  to  invest  the  residue  of  the  estate  in 
the  purchase  of  lands,  and  to  execute  a  dis- 
position of  these  in  favour  of  A.,  whom  fail- 
ingy  others.      Held  that  A.'s   right    vested 
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a  morte  testatoris,  Spens  v.  Monypennxfs  Trs., 
1875,  3  R.  50 ;  13  S.  L.  R.  25  and  45. 

74.  Discretionary  Power— Payment  when 
deemed   Proper— Death  before  Payment. 

— Trustees  were  directed  in  a  will  to  pay  to 
beneficiaries  so  soon  after  the  death  of  a  life- 
renter  as  they  should  deem  proper ;  and  in 
the  event  of  a  beneficiary  predeceasing  the 
term  of  payment  it  was  provided  that  hia 
share  should  lapse.  Held  that  delay  on  the 
part  of  the  trustees  in  fixing  the  term  of  pay- 
ment did  not  postpone  vesting  beyond  the 
period  of  the  liferenter's  death.  M'CalVs  Trs. 
V.  Murray,  1901,  3  F.  380 ;  38  S.  L.  R.  292 ; 
8  S.  L.  T.  299. 

75.  Discretionary  Power— Division  after 
Discharge  of  Debts— Survivorship  Clause 
—  Death  before  "Division."  —  A  truster 
directed  his  trustees  to  convert  his  estate 
and  divide  the  proceeds  on  the  death  of  hie 
widow,  and  after  the  estate  was  disburdened 
of  debts,  among  his  children,  with  a  gift-over 
to  survivors  if  any  died  before  the  period  of 
division.  Held  there  was  vesting  in  the  chil- 
dren on  the  widow's  death  (although  the 
debts  were  not  discharged)  because  of  a  power 
given  in  the  will  to  the  trustees  to  sell  under 
burden  of  the  debts.  Scott  v.  Scott^s  Exrx,,  1877^ 
4  R.  384 ;  14  S.  L.  R.  272. 

76.  Discretionary  Power  in  Trustees  to 
Withhold  — Declaration  as  to  Vesting — 
"Payment." — Terms  of  a  trust-settlement 
where  held  that  a  discretionary  power  con- 
ferred on  trustees  to  withhold  shares,  and  & 
declaration  that  the  shares  should  not  vest 
till  the  respective  terms  of  payment,  had  not 
the  effect  of  postponing  vesting.  M^Elmail 
V.  Lundie's  Trs,,  1888,  16  R  47 ;  26  S.  L.  R. 
28. 

77.  Discretionary  Power  —  Power  to 
Trustees  to  Postpone— Death  before  "  Divi- 
sion."— ^A  testator  directed  his  trustees  (1) 
to  pay  liferents ;  (2)  to  divide  residue  "after 
the  foregoing  purposes  are  served''  among 
his  five  children  and  the  issue  of  a  predeceas- 
ing child ;  (3)  in  the  event  of  any  child  or 
grandchild  "dying  prior  to  the  division  of 
residue,"  the  issue  of  such  to  take  their 
parent's  share;  (4)  power  to  the  trustees  to 
retain  the  shares  of  grandchildren  till  they 
reached  the  age  of  twenty-one,  or  to  mako 
interim  payments;  (5)  power  "to  postpone 
the  division  of  the  residue  until  the  whole 
estate  should  be  realised,  or  to  make  in* 
terim  divisions,  one  or  more,  as  the  division 
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proceeds.  Held  that  the  whole  residue  vested 
in  the  children  and  grandchildren  at  the 
testator's  death.  Maclean's  Trs.  v.  Maclean^ 
1897,  24  R.  988;  34  S.  L.  R  746  ;  5  S.  L.  T. 
81. 

78.  Discretionary  Power  of  Tmstees — 
Variable  Time  of  Payment— Destination- 
Orer. — The  intention  of  the  testator  is  to  be 
gathered  from  his  will  as  a  whole.  A  truster 
gave  his  trustees  wide  powers  to  carry  on  his 
business  until  a  date  falling  to  be  determined 
by  them.  He  directed  them,  on  that  date 
being  ascertained  and  reached,  to  divide  his 
estate  among  his  four  children  or  their  respec- 
tive heirs.  Held  that  vesting  took  place  in  the 
children  a  morte,  on  the  special  ground  that 
to  postpone  vesting  would  be  to  put  the  selec- 
tion of  fiars  in  the  hands  of  the  trustees  who 
could  regulate  the  pe**iod  of  distribution,  a 
result  not  probably  contemplated  by  the 
truster.  Bowman  v.  Bowman,  1899  (H.  L.),  1 
F.  69;  36  S.  L.  R.  959;  7  S.  L.  T.  159. 

79.  Discretionary  Power— Vesting  De- 
pendent on  Payment. — A  testator  directed 
his  trustees  that  £1000  should  be  invested  or 
left  in  stock,  and  given  in  such  sums  and  way 
and  times  as  the  trustees  might  think  best 
for  his  nephew,  ''he  having  no  control  or 
right  to  interfere  with  the  trustees  anent  the 
same."  The  nephew  survived  the  testator, 
but  died  without  having  got  payment  of  any 
sum  from  the  trust.  Held  that  no  right  had 
vested  in  him  under  the  will.  Smith's  Trs,  v. 
Smith,  etc.,  1883, 10  R.  1144 ;  20  S.  L.  R.  764. 

80.  Discretionary  Power  —  Vesting  De- 
pendent on  Payment.— A  testator  provided 
that  his  trustees  should  hold  his  estate  for 
behoof  of  his  wife,  and  should  have  power  to 
expend  and  apply  the  estate,  or  the  revenue 
thereof,  or  so  much  only  as  they  should  think 
expedient  for  the  maintenance  of  his  wife, 
and  if  they  thought  it  would  be  for  her  benefit 
to  deliver  the  whole  of  it  to  her.  During 
the  lifetime  of  the  widow  the  trustees  paid 
over  part  of  the  principal,  and  at  her  death 
the  sum  remaining  in  the  hands  of  the  trus- 
tees was  claimed  by  her  executors  and  the 
heirs  in  mohilibus  of  her  husband.  Held  that 
the  vested  right  in  fee  of  the  widow  was  con- 
fined to  the  sums  paid  to  her  during  her  life- 
time, and  that  the  remainder  fell  to  the 
husband's  heirs.  Dun  v.  Angus,  1893  (0.  H.), 
1  S.  L.  T.  158. 

81.  Discretionary  Power— Vesting  De- 
pendent on  Payment— Vesting  Declaration. 
— A  truster  directed  his  trustees  to  set  aside 


a  portion  of  residue  '*  for  my  son  Charles,  but 
only  to  pay  to  him  when  they  consider  he  has 
so  acted  and  reformed  as  to  lead  them  to  be- 
lieve that  the  said  share  may  be  safely  paid 
to  him,  but  not  otherwise,  and  of  which  they 
shall  be  the  sole  judges  .  .  .  and  until  my  said 
trustees  shall  pay  to  my  son,  his  share  shall 
not  be  assignable  nor  affected  by  his  debts  or 
deeds,  nor  shall  it  vest  in  him  until  the  share 
is  paid."  Charles  died  after  the  testator,  but 
at  the  date  of  his  death  part  of  his  share  had 
not  been  paid  to  him.  Held  that  the  unpaid 
portion  had  not  vested  in  Charles.  Arkley  v. 
Paterson,  1893  (0.  H.),  I  S.  L.  T.  336. 

82.  Disposition  —  Inter  vivos  Trust  — 
Vesting  on  Infeftment. — Parties  disponed 
to  trustees  heritable  subjects  for  behoof  of 
themselves  in  liferent  allenarly  and  the  issue 
nominatim  of  one  of  them.  Held  that  vesting 
in  the  issue  took  place  when  the  trustees  took 
infeftment,  there  having  been  no  delivery  of 
the  deed  before  that  date.  Dunlop  v.  M*Crae, 
1884,  11  R  1104;  21  S.  L.  R.  752. 


it 


83.  Marriage-Contract  —  Presumption  — 
CoAJnnct  Fee  and  Liferent."— In  marriage- 
contracts  the  presumption  is  that  the  vesting 
of  provisions  to  the  children  is  not  deferred 
beyond  the  dissolution  of  the  marriage.  By 
antenuptial  marriage-contract  the  husband 
conveyed  to  trustees  half  of  all  the  property 
he  should  acquire  for  his  widow  in  liferent 
and  for  the  children  who  should  survive  him 
in  fee;  and  the  widow  conveyed  her  whole 
estate  for  herself  and  her  husband  ''in  con- 
junct fee  and  liferent  for  the  liferent  use 
allenarly''  of  the  husband  and  for  the  chil- 
dren in  fee,  as  the  husband  should  apportion 
it.  Held  (1)  that  the  whole  estate  vested  in 
the  children  on  the  death  of  the  husband, 
although  the  widow  survived,  and  (2)  that  the 
wife  was  merely  a  lif  erenter  under  the  destina- 
tion of  her  own  property.  TFardlaxo's  Trs.  v, 
JVardlaw,  1880,  7  R.  1070 ;  17  S.  L.  R  726. 
Followed  in  Murray's  Trs.  v.  Bhxsom's  Trs.,  1887, 
15  R  233;  25  S.  L.  R.  191. 

84.  Marriage-Contract— Oonstmction. — 
Terms  of  antenuptial  contract  of  marriage 
under  which  held  that  the  date  of  the  vesting 
of  the  provisions  in  favour  of  the  issue  of  the 
marriage  was  the  period  of  payment,  and  that 
as  none  of  the  children  of  the  marriage  had 
survived  that  period,  no  vesting  in  them  had 
taken  place.  Sandbach  and  Others,  1874,  12 
S.  L.  R.  96. 

85.  Marriage  -  Contract  —  Destination  - 
Over  in  Case   of  Death  before   Shares 
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Payable — Power  of  Disposal— A  marriage- 
contract  provided  that  after  the  death  of  the 
longest  liver  of  the  spouBes  the  trustees 
^should  pay  the  money  contributed  by  the 
ivife  to  the  children  of  the  marriage  in  such 
shares  as  the  spouses  or  the  survivor  should 
•appoint,  or,  failing  such  appointment,  in  equal 
shares.  It  was  further  provided  that,  in  the 
•event  of  there  being  no  children  of  the  mar- 
riage, or  of  all  the  children  dying  before  the 
term  of  payment  of  their  shares,  it  should  be 
•competent  to  the  wife  to  dispose  of  the  said 
money  by  wilL  "  And  lastly,  in  the  event  of 
there  being  no  children  of  the  said  intended 
marriage,  or  in  case  the  said  children  shall 
die  before  their  shares  become  due  and  payable 
^thout  leaving  lawful  issue  of  their  bodies," 
the  said  money  should  go  to  the  heirs  of  the 
^fe.  The  wife  predeceased  her  husband, 
leaving  several  children,  but  without  having 
made  any  deed  of  appointment  jointly  with 
her  husband.  Held  that  the  provisions  in 
favour  of  the  children  did  not  vest  till  the 
•death  of  the  husband,  and  that  therefore, 
■although  he  had  executed  and  delivered  a 
deed  of  appointment  in  favour  of  a  son  who 
predeceased  him,  the  sum  so  appointed  was 
not  carried  by  an  assignation  by  the  son. 
£cotV8  Trs.  V.  Broion  db  Coy,,  1882,  9  R.  798  ; 
19  S.  L.  K  606. 

86.  Mairiage  -  Contract  —  Destination- 
Over — Dies  Incestos. — A  husband  in  his 
marriage-contract  directed  his  trustees  to 
liold  the  estate  conveyed  to  them  for  his  chil- 
•dren,  subject  to  such  conditions  and  in  such 
.shares  as  either  he  or  his  wife  might  appoint 
l)y  any  deed.  The  husband,  who  survived  his 
wife,  by  his  will  directed  his  trustees  to  pay 
his  only  child  the  income  of  the  marriage- 
<sontract  estate  till  he  reached  the  age  of 
thirty,  and  then  pay  him  the  capital,  and  if 
he  died  before  that  age  without  issue,  then  to 
pay  the  capital  to  others.  The  child  survived 
his  father,  but  died  without  issue  before  reach- 
ing thirty.  Held  that  the  estate  vested  in 
the  child  at  hfs  father's  death,  and  that  his 
•claim  or  that  of  his  executor  thereto  was  not 
barred  by  acceptance  of  the  income  provided 
by  his  father's  will  for  several  years.  Roger- 
^on*s  Trs,  v.  Bogersan,  1881,  18  S.  L.  R  621. 

87.  Marriage  or  Death  —  Suspension  of 
"Vesting. — A  testator  left  his  whole  estate  to 
two  of  his  daughters  in  liferent ;  but  in  event 
of  either  or  both  being  married  he  directed 
that  their  liferent  should  cease,  and  the  funds 
be  divided  between  them  and  other  benefi- 
<siaries.    The  deed  also  provided  that  in  the 


event  of  the  death  of  either  of  the  daughters 
unmarried,  then  ''  the  share  which  would  have 
belonged  to  the  deceaser  had  she  married 
should  accresce  and  be  divided  equally  among 
the  whole  beneficiaries.''  Neither  of  the 
daughters  married,  and  on  the  death  of  one, 
held  (1)  that  there  was  no  vesting  a  morte 
testatoris;  (2)  that  either  the  marriage  or 
death  of  one  of  the  sisters  terminated  the 
liferent ;  (3)  that  a  like  event  vested  the  fee 
in  the  beneficiaries.  RUcki^s  Trustee  v.  RitchUy 
1873,  11  S.  L.  R.  108. 

88.  Marriage  or  Death  —  Destination- 
Over. — ^A  testator  directed  his  trustees  ^Ho 
pay  to  each  of  my  daughters  the  sum  of  £1500 
after  the  death  of  my  wife,  and  after  the 
death  or  marriage  of  all  my  daughters  but 
one,"  the  issue  of  predeceasing  daughters 
being  conditionally  instituted  to  their  parent's 
£1500.  Held  that  a  daughter  who  predeceased 
the  term  of  payment  childless  had  no  vested 
interest  in  the  £1500  dedicated  to  her.  Reev^e 
ExectUor  v.  Reeves  Judicial  Factor^  1892, 19  R. 
1013  ;  29  S.  L.  R.  897. 

89.  Postponed  Period  of  Payment  — 
Direction  to  Pay— Dies  certns.— A  gift  held 
to  vest  a  morte  testatoris^  although  contained 
only  in  a  direction  to  pay  on  the  expiry  of  a 
liferent.    Honu^s  Trs.,  1891,  18  R.  1138. 

90.  Postponed  Period  of  Payment— Dies 
certns  —  Convenience  of  the  Estate. — A 
legacy  was  given  to  A.,  and  in  case  of  his  pre- 
decease to  his  children.  Payment  was  post- 
poned, for  the  convenience  of  the  estate,  till 
twenty  years  after  the  testator's  death.  Held 
the  legacy  vested  a  morte  testatoris.  Finlay's 
Trs.  V.  Finlay,  1886,  13  R.  1052  ;  23  S.  L.  R. 
774. 

91.  Postponed  Period  of  Payment— Dies 
certos. — A  truster  directed  his  trustees  on 
the  expiry  of  a  lease  in  his  favour,  *^  but  not 
sooner,"  to  pay  and  convey  the  residue  of  his 
estate  to  certain  beneficiaries.  Held  that 
vesting  took  place  a  rruirte  testaioris,  and  that 
the  trustees  were  entitled  before  the  expiry 
of  the  lease  to  pay  over  the  available  residue 
to  the  beneficiaries.  Archibald's  Trs.  v.  Archi- 
hold,  dhc.,  1882,  9  R.  942 ;  19  S.  L.  R.  709. 

92.  Postponed  Period  of  Payment— Life- 
rent— Dies  certus. — ^Terms  of  deed  under 
which  held  that  vesting  had  taken  effect 
a  morte  testatoris  and  was  not  deferred  until  the 
period  of  division.  Dujican^s  Trs.  v.  Thomas^ 
1882,  9  R.  731 ;  19  S.  L.  R  502. 
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93.  Postponed  Period  of  Payment— Life- 
rent—Power  of  Encroachment.— A  liferent 
with  a  power  to  the  liferenter  to  eDcrooch  on 
the  capital  held  not  to  suspend  the  vesting  in 
the  fiars  under  the  settlement.  Reddi^s  Trs. 
V.  Lindsay,  1890,  17  B.  658 ;  27  S.  L.  R.  514. 

94.  Postponed  Period  of  Payment— Life- 
rent—Power  to  Liferenter  to  Encroach  on 
Capital — A  power  given  to  a  liferenter  to 
encroach  on  the  fee  tends  to  show  that  the 
fee  is  not  to  vest  until  the  death  of  the 
liferenter.  Robertson^s  Trg.  v.  White,  1903 
(O.  H.),  11  S.  L.  T.  566. 

95.  Presumption  — Absolnte  Oift— Be- 
quest without  Time  of  Vesting  Stated.— 

Where  a  will  gives  an  unqualified  bequest  of 
land,  making  no  reference  to  the  time  at  which 
it  is  to  operate,  the  gift  takes  place  a  morte 
tegtatoris,  except  where  that  date  would  disturb 
any  of  the  provisions  already  made,  or  where 
the  testator  has  clearly  indicated  that  he  did 
not  intend  it  to  operate  till  a  later  date. 
Hamilton  v.  Ritchie,  1894,  A.  C.  310;  21  R 
(H.  L.)  35  ;  31  S.  L.  E.  934  ;  2  S.  L.  T.  91. 

96.  Residue— Contingent  Burdens— Con- 
ditional Institution. — A  special  legacy  given 
on  a  future  contingency  is  a  burden  on  the 
residue ;  and  if  the  contingency  on  which  the 
legacy  is  to  take  eflfect  does  not  happen,  it 
falls  to  the  residuary  legatee,  not  by  way  of 
conditional  institution,  but  as  contained  in 
the  original  gift  of  residue.  A  bequest  was 
made  to  A.  of  residue  in  terms  vesting  it  a 
morte  testatoris;  a  special  legacy  was  ascer- 
tained to  have  lapsed  at  a  period  subsequent 
to  the  testator's  death, — held  it  had  vested 
in  A.  though  he  predeceased  that  period. 
Storie's  Trs,  v.  Gray,  1874, 1  R.  953  ;  11  S.  L.  R 
552. 

97.  Substitution— Disposition  of  Herit- 
age.— A  testator  left  his  wife  the  liferent  of 
his  lands,  and  after  her  death  ''I  destine, 
convey,  and  make  over  my  said  lands  to  C. 
and  his  heirs, *'  whom  failing,  to  X.,  Y.,  Z.  G. 
having  survived  the  testator,  held  that  the 
fee  of  the  estate  vested  in  him  a  m>orte. 
Fraser  v.  Croft,  1898,  25  R.  496. 

98.  Survivorship  Clause  —  Payment  on 
Close  of  Liferent. — An  uncle  paid  a  sum  to 
his  niece  and  her  husband,  and  delivered  a 
letter  stating  that  half  the  interest  was  to  be 
paid  to  his  widow  and  half  to  the  niece  and 
her  husband,  and  the  fee  was  to  be  held  in 
trust  by  them  for  their  children,  and  if  one 


child  died  her  portion  was  to  go  to  the  other 
two,  and  if  a  second  died  the  survivor  was  to 
have  the  whole.  Held  (1)  that  a  joint  liferent 
was  conferred  on  the  niece  and  her  husband  ; 
and  (2)  that  the  fee  vested  only  on  the  death 
of  the  liferenter.  Spence  v.  Paterson^s  Trs.^ 
1873, 1  R.  46. 

99.  Survivorship  Clause— Liferent  plu» 
Annuity— Survivors  ascertained  at  Close 
of  Liferent. — ^A  testator  bequeathed  an 
annuity  to  one  sister,  and  the  liferent  of  the 
residue  to  another  sister,  and  directed  his> 
trustees,  upon  the  death  of  both  sisters,  to 
divide  his  estate  equally  among  the  children 
of  the  lif erentrix  nominatiTn,  and  the  survivor 
of  them,  the  issue  of  such  as  might  predecease 
their  mother  taking  their  parent's  share.  Th& 
liferentrix  died  survived  by  the  annuitant. 
Held  that  the  residue  vested  upon  the  death 
of  the  liferentrix,  and  that  the  annuitant 
being  willing  to  accept  of  such  provision  for 
her  annuity  as  might  be  arranged,  the  balance 
could  be  divided.  Cleland^s  Trustee  v.  M^Nah, 
1874, 12  S.  L.  R.  42. 

100.  Survivorship  Clause— Majority  and 
Close  of  Liferent. — Trustees  were  directed 
to  pay  a  liferent  of  a  sum  to  A.,  and  on  A.'s 
death  to  pay  an  annuity  to  B.  On  A.'s  death 
the  trustees  were  to  hold  the  sum  for  C.'a 
children,  payable  as  they  attained  25.  There 
was  a  gift-over  in  case  of  the  children  dying 
before  or  after  A.  Held  vesting  took  place  on 
A.'s  death,  and  on  the  children  attaining  25^ 
and  was  not  suspended  till  the  annuitant's 
death.  Buchanan^ s  Trs.  v.  Buchanan,  1877,  4 
R.  754  ;  14  S.  L.  R.  503. 

101.  Vesting— Survivorship  Clause— Pay- 
ment on  Completion  of  Contracts. — A  testa- 
tor, who  at  the  time  of  his  death  had  certain 
contracts  in  course  of  execution,  directed  hia 
trustees  to  carry  them  on,  and  on  the  com- 
pletion of  them  to  value  and  then  *'fix  and 
determine^  divide  and  apportion''  his  estate 
''among  the  whole  of  my  children,  or  the 
survivors  of  them,  or  their  issue;  declaring 
that  in  case  of  any  of  my  children  having 
predeceased  the  period  of  apportionment  leav- 
ing lawful  issue,  the  issue  of  such  predecessor 
or  predecessors  shall  be  entitled,  equally 
among  them  per  stirpes,"  to  their  parent's 
share.  Two  sons  having  died  without  issue 
while  the  contracts  were  still  uncompleted, 
held  that  no  right  under  the  settlement  had 
vested  in  them.  Scott's  Exr.  v.  ScoU^s  Trs., 
1881, 18  S.  L.  R.  436. 
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102.  Survivorship  Clause— Payment  on 
Close  of  Liferent. — Trustees  were  directed 
to  convey  heritable  property  to  the  testator's 
two  daughters  in  liferent,  and  to  his  grand- 
children nati  et  ncucituri  in  fee  "  any  of  whom 
failing  the  share  or  shares  of  the  deceaser  to 
the  survivors  equally  among  them/'  Held  that 
the  vesting  of  the  two  halves  of  the  estate 
in  the  grandchildren  was  postponed  till  the 
respective  deaths  of  the  liferenters.  Marshall 
V.  King,  1888,  16  R  40  ;  26  S.  L.  R  24. 

103.  Snrviyorship  Claose— Direction  to 
Pay  on  Close  of  Liferent.— The  concurrence 
of  a  direction  to  pay  on  the  death  of  a  life- 
renter,  a  gift  over,  and  a  clause  of  survivor- 
ship postpone  vesting  till  the  date  of  payment. 
Per  Ld.  Watson,  p.  49.  Muirhead  v.  Muirhead, 
1890  (H.  L.),  17  R.  45;  27  S.  L.  E.  917. 

104.  Survivorship  Clause  —  Postponed 
Period  of  Payment— Destination-Orer.— 
The  concurrence  of  a  postponed  period  of 
payment,  a  destination-over,  and  a  survivor- 
ehip  clause  held  to  postpone  vesting  till  the 
date  of  payment.  Forbes  v.  M^Condach^s  Trs,t 
1890,  18  R.  230 ;  28  S.  L.  R.  188. 

105.  Survivorship  Clanse  —  Close  of 
Liferent. — Survivorship  clause  held  referable 
to,  and  suspension  of  vesting  until,  period  of 
payment,  which  was  postponed.  BogWs  Trs, 
V.  Cochrane,  1892,  20  R  108 ;  30  S.  L.  R  128. 

106.  Survivorship  Clanse— (General  Bnle 
— Payment   Postponed   for   One   Year.— 

^'As  a  general  rule  of  construction,  in  the 
Absence  of  a  fixed  period  of  vesting,  a  sur- 
vivorship clause  in  a  family  settlement,  when 
payment  is  postponed,  is  held  to  relate  to  the 
period  of  payment  or  distribution.  But  this 
presumption  may  be  rebutted  by  evidence  of 
Ji  contrary  intention,"  to  be  gathered  from 
other  clauses  in  the  deed  In  this  case  vest- 
ing was  held  to  take  place  a  morte  teslatoris, 
although  there  was  a  survivorship  clause,  and 
Jilthough  payment  was  postponed  for  twelve 
months  from  testator's  death.  It^ood  v.  NeUVs 
Trs,,  1896,  24  R.  105  ;  34  S.  L.  R.  107 ;  4 
S.  L.  T.  138. 

107.  Survivorship  Clause— Construction 
— Death  before  Claiming  Shares.— A  tes- 
tator directed  his  trustees  on  the  death  of 
his  widow  to  divide  the  residue  of  his  estate 
among  a  number  of  named  persons.  He 
provided  that  in  the  event  of  any  of  these 
persons  not  claiming  their  shares  before  a 
certain  time,  their  shares  should  go  to  those 


who  survived.  This  provision  was  construed 
as  applying  to  deaths  before  the  time  of  pay- 
ment, and  vesting  was  postponed  till  then. 
Sword's  Trs,  v.  Main,  1902,  4  F.  1005;  39 
S.  L.  R  846;  10  S.  L.  T.  209. 

108.  SurviTorship  Clause— Majority  of 
Youngest  of  a  Class— Power  to  Advance 
out  of  Shares. — The  time  of  division  of  a 
residuary  estate  among  the  truster's  children 
was  the  majority  of  the  youngest  child.  There 
was  a  conditional  institution  of  the  issues  of 
predeceasing  children,  and  a  survivorship  clause 
referable  to  the  children.  The  trustees  had 
power  to  make  advances  to  the  children  for 
maintenance  out  of  their  ^  shares."  Held  that 
vesting  was  postponed  till  date  of  payment. 
Fyfes  Trs,  v.  Fyfe,  1890, 17  R  450 ;  27  S.  L.  R 
329. 

109.  SurviTorship  Clause— Majority  of 
Yoimgest  —  Advances  —  Held  that  vesting 
was  postponed  till  the  period  of  payment, 
under  a  deed  which  (1)  directed  trustees  to 
appropriate  a  share  of  residue  for  equal  division 
among  families  of  grandchildren  ;  (2)  on  the 
youngest  member  of  each  family  attaining  the 
age  of  twenty-five ;  (3)  contained  a  survivor- 
ship clause  aflfecting  the  members  of  each 
family  inter  m,  and  also  the  families  inJter  se ; 
(4)  notwithstanding  a  power  given  to  the 
trustees  to  make  advances  to  grandchildren 
'Ho  account  of  their  presumable  shares." 
Begg's  Trs,  v.  Reid,  1899,  1  F.  498;  36  S.  L.  R. 
382. 

110.  Survivorship  Clause— Majority  or 
Close  of  Annuity?— Period  to  which  the 
Survivorship  Clause  referable— ''Payable." 
— A  truster  directed  that  the  provisions  of 
his  children  should  become  payable  on  their 
attaining  majority,  but  subject  to  an  annuity 
to  his  wife,  declaring  that,  if  any  of  the 
children  should  die  leaving  issue  before  his 
share  should  become  ^*  payable,"  the  issue 
should  take  their  parent's  share ;  but  if  any 
of  his  children  should  predecease  the  period 
when  their  shares  became  "  payable,''  without 
leaving  issue,  then  such  share  should  accresoe 
to  the  survivors.  Held  that  the  shares  vested 
on  the  children  attaining  majority,  and  oould 
be  well  assigned.  Fairgrieve  v.  Stirlin^s  Trs,^ 
1896,  34  S.  L.  R  80;  4  S.  L.  T.  147. 

111.  Surviyorship  Clause  —  Marriage- 
Contract— Death  of  both  Spouses.— By  an 
antenuptial  marriage-contract  a  fund  was 
destined  to  the  children  of  the  man's  former 
marriage,  and  the  survivor  or  survivors  of 
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them  ;  and  the  date  of  payment  was  postponed 
till  the  second  marriage  or  death  of  the 
intended  wife,  who  had  till  these  events  the 
liferent  of  the  fmid.  Held  that  vesting  was 
postponed  till  date  of  payment.  Stirling's  Trs, 
y.  Stirling,  1898,  1  F.  215 ;  36  S.  L.  R  194 ; 
6  S.  L.  T.  223. 

112.  Survivorship  OLanse.  —  lifaxriage- 
Oontract.  —  A  father  hy  his  antenuptial 
marriage-contract  had  bound  himself  to  pay 
a  sum  to  the  children  of  the  marriage  on  the 
death  of  himself  and  his  spouse.  The  father 
reserved  a  power  of  apportionment,  and  fail- 
ing apportionment  the  sum  was  to  go  to 
surviving  children  and  the  issue  of  prede- 
ceasers.  Held  vesting  was  suspended  till 
payment,  but  that  an  appointment  by  the 
father  during  his  life  in  favour  of  surviving 
children  was  valid.  Blackburn's  Trs,  v.  Black- 
bum,  1896,  23  K  698 ;  33  S.  L.  B.  505 ;  3 
S.  L.  T.  331. 

113.  Survivorship  Clanse— Referring  to 
Minority  — Vesting  before  Time  of  Pay- 
ment.— A  testatrix  directed  her  trustees 
and  executors  to  make  payment  of  certain 
legacies  and  **  after  the  death  of  the  longest 
liver''  of  herself  and  her  sisters  ''to  pay, 
assign^  and  dispone  "  the  residue  in  favour  of 
three  nephews  equally  between  them,  **  and 
that  on  their  respectively  reaching  the  age  of 
twenty-one  years  complete."  In  the  event 
of  any  of  the  nephews  dying  before  reaching 
twenty-one,  his  share  was  to  aocresce  to  the 
survivors.  Two  of  the  nephews  having  died 
after  reaching  twenty-one,  but  before  the 
longest  liver  of  the  sisters  of  the  testatrix, 
held  that  their  share  of  residue  had  vested  in 
them  on  attaining  the  age  of  twenty-one. 
M' Alpine,  dec.,  1883,  10  R  837;  20  S.  L.  R. 
551. 

114.  Survivorship  Clause  — '"Respective 
Terms  of  Payment  "—Majority  or  Death  of 
Annuitant  7 — Trustees  were  directed  to  make 
payment  to  the  truster's  widow  of  an  annuity, 
and  to  hold  the  residue  of  his  estate  for  the 
use  and  behoof  of  a  son  and  three  daughters 
equally.  The  son's  share  was  declared  to  be 
payable  on  majority,  and  that  of  the  daughters 
on  majority  or  marriage,  except  in  so  far  as 
regarded  the  capital  necessary  for  the  security 
of  the  annuity  to  the  truster's  widow,  as  to 
which  the  shares  were  only  to  become  payable 
upon  her  death  ^'  if  she  shall  survive  the  re- 
spective terms  of  payment."  The  trustees 
were  also  empowered  to  advance  money  to  the 
children  for  maintenance  and  education  '*  until 


the  said  respective  terms  of  payment."  Then 
followed  a  clause  of  survivorship,  providing 
that  if  any  of  the  children  should  die  "  before 
the  terms  of  payment  of  their  respective  pro- 
visions," his  or  her  share  should  go  to  the 
survivors  or  to  lawful  issue  if  any.  Held 
that  the  rights  of  the  children  in  the  whole 
estate  vested  on  the  majority  of  the  son  and. 
the  majority  or  marriage  of  the  daughters. 
Stewards  Trustee  v.  StewaH,  1875, 13  S.  L.  R  5. 

115.  Survivorship  Olanse— "Predecease 
me  " — ^Vesting  a  morte. — Held  that  a  bequest 
of  residue  payable  at  a  postponed  period  te 
''  A.  and  B.  and  G.  and  the  survivors  and  sur- 
vivor of  them,  and  should  they  all  predecease 
me  then  to  .  .  .,"  vested  in  A.,  B.,  and  O.  a^ 
morte  testatorist  the  presumption  of  postponed 
vesting  raised  by  the  survivorship  clause  being^ 
overcome  by  the  indication  of  intention  oon> 
tained  in  the  reference  to  **  predeceasing  me.^ 
Webster's  Trs,  v.  Webster,  1900,  2  F.  695 ;  37 
S.  L.  R  493. 

116.  Survivorship  Clause— "Predeceas- 
ing me"— Vesting  a  morte.— After  providing^ 
a  liferent  of  his  estate  to  his  widow,  a  testator 
provided  that  the  residue  should  be  divided 
among  his  children  or  the  survivors,  "  and  in 
the  event  of  any  of  my  children  predeceasing^ 
me  and  leaving  issue,  the  share  of  such  child 
shall  go  to  such  issue."  Held  that  there  waa 
vesting  a  morte  testatoris,  the  testator  by  hia 
reference  "predeceasing  me"  indicating  the 
point  of  time  when  "  survivors "  were  to  be 
ascertained.  CaihcarVs  Trs,  v.  E\cart,  1902 
(O.  H.X  10  S.  L.  T.  101. 

117.  Survivorship —" Surviving  me"  — 
Vesting  a  morte. — Where  a  truster  conveya 
his  property  by  will  to  a  class  of  persons  in 
terms  which  of  themselves  would  imply  a. 
postponed  period  of  vesting,  but  includes  iu 
the  class  an  existing  person,  and  provides  that 
this  individual  shall  take  a  share  of  the  f und^ 
''  in  the  event  of  his  surviving  me,"  then  the 
presumption  of  postponed  vesting  is  overcome,, 
and  vesting  is  held  to  take  place  a  morte  teda^ 
ioris.  Duncan's  Trs»  v.  Kennedy,  1897  (0.  H.), 
4  S.  L.  T.  358. 

118.  Survivorship  Clause— Intention  — 
Death  before  "Vesting." — Trustees  were 
directed  to  hold  property  till  the  expiry 
of  a  liferent  and  then  to  pay  the  fee  equally 
between  named  individuals  or  their  issue  in 
the  event  of  their  predeceasing  the  liferenter. 
In  the  event  of  any  of  the  beneficiaries  dying- 
before  the  vesting  of  his  share  without  leaving 
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issue,  then  his  share  to  go  to  the  survivors. 
[So  far  the  destination  was  thought  to  indi- 
cate postponed  vesting.]  The  testator  went 
on  to  provide  for  the  diminution  of  the  share 
of  one  of  the  heneficiaries  in  the  event  of  his 
not  having  three  children  *'  at  the  date  of  my 
death."  This  clause  was  held  to  override  the 
earlier  and  to  show  that  vesting  a  morte  was 
what  the  testator  intended.  AUton^s  Trs.  v. 
Alston,  1902,  4  F.  654;  39  S.  L.  R  438;  9 
S.  L.  T.  512. 

119.  SnrviTorship  Glause—'' Surviving 
Children"  — When  to  be  Ascertained  — 
Death  of  Testator  or  Period  of  Distribu- 
tion.— Trustees  held  a  share  of  trust  estate 
for  one  of  the  testator's  daughters  in  liferent 
and  her  issue  in  fee.  Failing  such  issue,  it 
was  provided  that  the  share  should  revert  back 
to  the  trust  estate  and  be  divided  among  "  my 
surviving  children.''  Held  that  the  ^'sur- 
vivors "  were  to  be  looked  for  at  the  testator's 
death  and  not  at  the  period  of  distribution. 
IVaUtm's  Trs.  v.  IFaUon,  1902  (O.  H.),  10  S.  L.  T. 
388. 

120.  Snrvivorship  Clause  —  Immediate 
Vesting. — A  testator  left  his  whole  estate  to 
trustees  to  hold  for  his  wife's  liferent,  and  he 
appointed  his  son  his  successor  and  residuary 
legatee  to  succeed  to  all  his  means  on  his  wife's 
death,  burdened  with  a  payment  at  the  first 
term  after  his  wife's  death  of  £.3000  to  each 
of  his  three  daughters.  By  a  subsequent 
oodicil  the  testator,  in  the  event  of  his  daugh- 
ters surviving  his  son.  bound  and  obliged  him- 
self and  his  executors  to  pay  to  his  daughters 
equal  portions  of  his  estate.  The  son  survived 
the  testator,  but  died  before  the  liferentrix, 
and  the  daughters  survived  the  liferentrix. 
Held  that  there  was  no  proper  clause  of  sur^ 
vivorship,  and  that  the  estate  vested  in  the 
son  on  the  testator's  death.  Briggff  Tn,  v. 
Briggs,  1894  (O.  H.),  2  S.  L.  T.  309. 

121.  Survivorship  Clause  —  Sole  Sur- 
vivor—Payment at  Close  of  Liferent  and 
Majority  of  Youngest  of  a  Class.— Testator, 
after  providing  an  annuity  to  his  widow, 
directed  his  trustees,  on  her  death,  and  on 
the  majority  of  the  youngest  of  his  children 
(whichever  should  last  happen),  to  divide  the 
residue  among  them  and  the  issue  of  pre- 
deceasers,  and  failing  issue  the  survivors. 
One  child  survived  the  testator  but  pre- 
deceased the  widow.  Held  that  vesting  was 
suspended  till  the  widow's  death.  Smith  v. 
fVightan'i  Tn.,  1874,  1  R  358  ;  11  S.  L.  B. 
177. 


122.  Survivorship  Clause— Sole  Survivor 
—Payment  on  Specified  Age  of  Younger  Son 
— Construction.  —  A  truster  directed  his 
trustees  to  pay  over  the  residue  of  his  estate 
equally  between  two  sons  "  when  the  younger 
of  them  shall  attain  twenty-five  years  of 
age,"  with  a  clause  of  survivorship  in  case  of 
the  death  of  either  "before  the  succession 
opens  to  him."  Held  that  on  the  death  of 
the  younger  before  he  had  attained  twenty- 
five,  the  elder  brother  was  entitled  to 
immediate  payment  of  the  whole  residue,  on 
the  ground  that  the  suspensive  condition  had 
been  purified.  Mackie  v.  Mit^kie's  Trs.,  1876, 
13  S.  L.  R.  368. 

123.  Survivorship  Clause  —  Sole  Sur- 
vivor—Payment on  Close  of  Liferent.— A 

truster  directed  his  trustees  to  pay  the 
income  of  his  heritable  estate  to  his  widow, 
and  after  her  death  to  convey  the  heritage 
to  his  two  sons  under  the  declaration  that 
if  either  of  his  sons  should  predecease  his 
wife  without  issue,  the  trustees  should  convey 
the  subjects  to  bis  surviving  son;  in  the 
event  of  the  predeceasing  son  leaving  issue 
such  issue  were  to  come  in  their  father's  stead. 
One  of  the  sons  died  without  issue  during  the 
subsistence  of  the  liferent,  held  that  the 
fee  vested  in  the  survivor.  Ltndsay*s  Tra,, 
ike,  1885,  12  K.  964;  22  S.  L.  R.  638.  See 
also  Ferguson^ s  Trs,  v.  UeadmatCs  Exrs.,  1903^ 
10  S.  L.  T.  697. 

124.  Survivorship  Clause— Payment  on 
A.'s  attaining  Ifajority- Death  of  A.  in 
Minority. — A  lady  by  her  will  divided  her 
estate  among  nephews  and  nieces  nominatim. 
She  declared  "  there  shall  be  no  division  till 
my  niece  A.  attains  the  age  of  twenty-one  .  .  . 
and  should  any  of  my  nieces  die  unmarried 
before  A.  attains  the  age  of  twenty-one,  then 
said  share  shall  be  divided  equally  among  the 
surviving  nieces."  A.  survived  the  testatrix 
and  died  in  minority,  none  of  the  nieces  being 
married.  Held  (1)  that  the  postponed  period 
of  payment,  coupled  with  the  survivorship 
clause,  suspended  vesting ;  (2)  that  A.'s  death 
must  be  considered  the  period  of  payment  in 
the  event  which  had  happened  ;  (3)  that  A's 
legacy  was  carried  by  the  survivorship  clause. 
Purves's  Ext,  v.  Purves,  1898,  25  R  1084 ;  35 
S.  L.  R.  852 ;  (0.  H.),  6  S.  L.  T.  3. 

125.  Survivorship  Clause  — Sole  Sur- 
vivor —  Accresdng  Shares.  —  A  testator 
directed  his  trustees  to  divide  the  residue 
among  his  four  sons,  J.,  C,  A,  and  F.,  and 
his   four   daughters,  who  were  each  to  be 
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entitled  to  one-eighth.  He  declared  that  the 
shares  of  A.  and  F.  should  be  paid  to  them  as 
«oon  after  his  death  as  his  trustees  should 
think  proper,  but  that  the  shares  of  the  others 
■should  be  retained  by  his  trustees  till  they 
judged  it  proper  to  invest  the  same  in  the 
purchase  of  annuities  for  them.  If  either  of 
J.  and  C,  or  of  any  of  his  daughters,  died 
before  an  annuity  had  been  purchased  for  him 
or  her,  or  if  either  of  A.  and  F.  died  before  his 
provisions  were  paid,  the  share  of  his  sons  or 
daughters  so  deceasing  was  to  be  divided 
amongst  the  issue  of  such  deceaser,  and 
failing  such  issue  amongst  his  sons  and 
daughters  and  their  issue  in  the  same  manner 
as  directed  with  regard  to  their  own  shares. 
The  testator  by  a  codicil  restricted  O.'s  share 
to  £100,  payable  on  his  death.  After  the 
death  of  the  testator,  who  was  predeceased  by 
A.,  the  £100  was  paid  to  C,  the  greater  part 
of  the  heritage  was  sold,  but  the  direction  to 
purchase  annuities  was  not  carried  out,  nor 
was  F.'s  share  paid  over  to  him,  the  trust 
estate  being  retained  by  the  trustees,  and  the 
income  divided  among  the  surviving  bene- 
ficiaries. Helcl  (!)  that  the  whole  trust  estate 
vested  in  J.,  the  last  survivor  of  the  bene- 
ficiaries, on  the  death  of  the  next  longest 
liver,  with  the  exception  of  the  original  share 
{in  terms  of  the  codicil  one-seventh  of  the 
residue)  destined  to  F.,  and  the  proportions 
of  the  accrescing  shares  which  fell  to  him ; 
and  (2)  that  the  said  original  and  accrescing 
shares  vested  in  F.,  and  were  payable  to  his 
heirs  in  moveable?.  Sorley  v.  Martin  {Mac- 
lean's Curator  bonis),  1890,  27  S.  L.  R.  880. 

126.  Survivorship  Clause— Not  annexed 
to  the  Gift. — Words  of  survivorship  appearing 
not  in  the  clause  describing  the  legatees  but 
in  a  subordinate  provision  as  to  payment,  held 
not  to  suspend  vesting  till  the  time  of  pay- 
ment. Miller  v.  Finlay's  Trs.,  1875,  2  R. 
<H.  L.)  1 ;  12  S.  L.  R.  630. 

127.  SnrvivoxBhip  Clanse  —  Vesting  at 
End  of  Liferent  or  Time  of  Conveyance.— 
A  testator  directed  his  trustees  to  hold  cer- 
tain heritable  property  for  his  widow  in  life- 
rent, and  after  her  death  and  after  the  time  of 
papng  off  advances  secured  on  the  property, 
to  hold  for,  or  to  convey  or  to  sell  and  divide, 
the  proceeds  of  the  property  among  his  chil- 
dren. There  was  a  survivorship  clause,  and 
a  power  was  given  to  a  majority  of  the  chil- 
dren to  insist  on  a  conveyance  of  the  property. 
Held  that  vesting  took  place  at  the  widow's 
death,  and  was  not  postponed  till  the  subse- 
quent   sale  or  distribution   of    the    estate. 


Seton's  Trs.  v.  Seton,  1886,  13  R.  1047;  23 
S.  L.  R.  770. 

128.  Snrvivorship  Clanse— Destination- 
Over— Liferent— Residue  Clause.— A  truster 

made  provision  for  his  daughters  thus  :  £2000 
to  be  invested  for  each  of  them  in  liferent 
allenarly,  the  fee  to  their  issue,  and,  in  the 
event  of  their  failing  to  leave  issue,  then  to 
the  survivors  of  the  truster's  children.  If  the 
surviving  children  should  be  daughters  it  was 
provided  that  their  shares  of  the  lapsed  pro- 
visions should  be  invested  on  the  same  terms 
as  the  original  provision.  The  residue  clause 
directed  equal  division  among  the  truster's 
surviving  children  and  issue  of  predeceasers. 
A  daughter  having  died  survived  by  (1)  a 
sister;  (2)  issue  of  a  predeceasing  sister, — 
held  that  the  surviving  sister  took  the  life- 
rent of  the  whole  provision,  and  the  issue  of 
the  predeceasing  sister  a  vested  fee  in  one- 
half  of  it,  the  fee  of  the  remaining  one-half 
not  vesting  till  the  death  of  the  daughter. 
AndersofVs  Trs,  v.  Milter,  1899,  37  S.  L.  K.  230  ; 
7  S.  L.  T.  275. 

129.  Vesting  Subject  to  Defeasance- 
Gift  to  Legatee  failing  Issue  of  a  Life- 
renter —  Majority. — A  truster  directed  his 
trustee  to  hold  one-third  of  his  estate  for 
each  of  A.  and  B.  in  liferent  and  their  issue  in 
fee,  and  one-third  for  C,  D.,  E.,  and  F.  in  life- 
rent and  their  issue  in  fee.  As  to  each  of  the 
three  shares  it  was  provided  that  it  should 
go  over  if  the  liferenters  died  without  leaving 
issue  who  should  attain  majority ;  and  in 
this  event  the  shares  of  A.  and  B.  were  to  go 
to  the  children  of  C,  D.,  £.,  and  F.,  subject 
to  the  same  conditions  as  were  annexed  to 
the  original  gift  to  them.  A.  died  child- 
less; B.  had  a  child  who  predeceased  her  in 
minority.  Held  that  the  possibility  of  A.  and 
B.  having  issue  to  take  their  shares  did  not 
prevent  vesting  of  these  in  the  children  of  C, 
D.,  £.,  and  F.,  while  there  were  no  such  issue, 
subject  to  defeasance  in  the  event  of  such 
issue  coming  into  existence ;  and  that  a  child 
of  C.  had  acquired  a  vested  right  in  these 
shares  though  he  predeceased  A.  and  B.  The 
vesting  in  this  child  took  place  on  his  majority 
owing  to  the  conditions  attached  to  the 
original  gift.  Taylor  v.  GilherVs  Trs,,  1878j 
3  A.  C.  1287 ;  6  R.  (H.  L.)  21 7 ;  16  S.  L.  R.  776. 

130.  Vesting  Subject  to  Defeasance — 
Gift  to  Truster's  Heirs  failing  Issue  of  a 
Liferenter. — A  testator  left  the  residue  of 
her  estate  to  two  grandnieces  in  liferent 
equally.    On  their  death,  the  trustees  were 
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directed  to  pay  one-half  of  the  capital  of  the 
residue  to  the  issue  (if  any)  of  the  one  of  the 
liferentrices,  and  the  other  half  to  the  issue 
^if  any)  of  the  other ;  but  in  the  event  of  the 
liferentrices  dying  without  issue,  the  testator 
directed  her  trustees  to  convey  the  residue  to 
and  among  her  **  own  nearest  heirs  in  move- 
ables whomsoever,  the  division  always  being 
per  stirpes  and  not  per  capita.**  The  liferentrices 
died  without  leaving  issue.  In  a  compe- 
tition among  those  claiming  the  capital  of 
the  residue  under  the  last-mentioned  destina- 
tion, held  by  a  majority  of  seven  judges  that 
the  right  to  the  residue  did  not  vest  until  the 
death  of  both  liferentrices  without  leaving 
issue.  Haldant's  I'rs.  v.  Mwphy,  dbc,  1881, 
S  R  269 ;  19  S.  L.  R.  217. 

131.  Vesting  Subject  to  Defeasance  — 
Gift  to  Truster's  Next-of-kin  failing  Issue 
of  Mairiage—Marriage-Oontract. — Spouses 
by  antenuptial  marriage  -  contract  conveyed 
their  properties  each  to  the  other  in  liferent, 
And  to  the  children  of  the  marriage  in  fee.  They 
declared  that  if  there  were  no  children,  or  if 
there  were  children  but  they  predeceased  the 
fiurvivor,  the  separate  properties  should  go  to 
the  spouses*  respective  next-of-kin.  The  hus- 
band was  survived  by  his  wife  and  by  a  son.  The 
son  predeceased  the  widow.  Held  that  the  hus- 
band's heirs  took  at  his  death  a  vested  interest 
subject  to  defeasance  if  children  survived  the 
widow ;  and  that  the  son  as  heir  had  acquired 
Sk  right  which  was  absolute.  Gregory*s  Trs.  v. 
Alism,  1889, 16  R.  (H.  L.)  10;  26  S.  L.  R  787. 

132.  Vesting  Subject  to  Defeasance— 
Oifb  to  Truster's  ''Next-of-Kin"  failing 
Issue  of  Liferenter.— A.  and  B.  by  mutual 
deed  conveyed  their  whole  estate  to  trustees 
for  pajrment  of  certain  liferents,  and  for  the 
issue  of  certain  liferenters,  whom  failing 
to  the  truster's  next-of-kin  in  fee.  Held, 
following  Gregory's  Trs.  v.  Alison,  1889,  16  R 
<H.  L.)  10  ;  26  S.  L.  R.  787  ;  that  the  right  to 
a  share  in  the  property  conveyed  by  the  deed 
vested  in  the  trusters'  next-of-kin  at  the 
dates  of  their  respective  deaths.  Scott*s  Trs, 
V.  Cochrane,  1896  (O.  H.),  3  S.  L.  T.  316. 

133.  Vesting  Sul^ect  to  Defeasance— 
Oifb  to  Truster's  Heirs  fledling  Issue  of  a 
Liferenter— Liferenter  also  Fiar. — A  truster 
directed  his  trustees  to  pay  to  his  daughter 
the  alimentary  liferent  of  his  whole  estate,  the 
fee  to  her  children,  and  on  her  death  without 
issue  to  "  assign  and  dispone  my  whole  estate 
to  and  in  favour  of  my  heirs,  executors,  and 
assignees  whomsoever."    At  the  date  of  the 


testator's  death  his  daughter,  the  liferentrix, 
was  his  heir  in  heritage  and  moveables.  She 
died  unmarried,  and  her  testamentary  trustees 
claimed  the  estate.  Held  ( 1 )  that  the  testator's 
heirs  were  to  be  ascertained  at  the  date  of 
his  death  {Gregorys  Trs,  v.  Alvion,  18b9,  16  R 
(H.  L.)  10;  26  S.  L.  R.  787);  (2)  that  the 
daughter  at  that  date  occupied  the  place  of 
heir;  (3)  that  she  was  accordingly  fiar,  and 
her  testamentary  trustees  entitled  to  succeed. 
Barron*s  Trs.  v.  Barron*s  Trs.,  1897  (0.  H.),  5 
S.  L.  T.  100. 

134.  Vesting  Subject  to  Defeasance— 
''Heirs"— Fiar  also  Liferenter.— See  Miner's 
Factor  V.  Miller's  Trs.,  1903  (0.  H.),  11  S.  L.  T. 
308. 

135.  Vesting  Subject  to  Defeasance — 
Liferenter  also  Fiar— Residue.- A  testator 
directed  his  trustees  to  set  aside  £6000  and 
pay  the  liferent  to  his  son  John,  for  his 
liferent  use  allenarly  and  his  children  in  fee, 
whom  failing  the  £6000  to  fall  into  residue. 
The  residue  clause  directed  the  trustees  to 
hold  residue  for  the  truster's  four  children 
equally  between  them,  ''and  failing  any  of 
them  by  predeceasing  me,  leaving  issue,  such 
issue  to  succeed  to  their  parent's  share; 
failing  issue,  then  the  share  of  the  predeceaser 
to  go  to  the  survivors  of  the  children."  John 
survived  his  father,  and  died  without  issue. 
Held  that  John's  representatives  were  entitled 
to  one-fourth  share  of  the  special  provision 
which  had  fallen  by  his  death  into  residue, 
there  having  been  in  him  quoad  hoc  vesting, 
subject  to  defeasance.  Wright's  Trs.  v.  Wright, 
1896  (0.  H.),  4  S.  L.  T.  74. 

136.  Vesting  Subject  to  Defeasance.— 
Smith's  Trs.  v.  ^ith,  1893  (0.  H.),  1  S.  L.  T. 
355 ;  Houston  v.  Houston's  Trs.,  1894, 1  S.  L.  T. 
403;  2S.L.  T.  118. 

137.  Vesting  Subject  to  Defeasance— 
(Hfb  to  Legatee  failing  Issue  of  Liferenter. 

— Trustees  were  directed  to  hold  a  sum  and 
pay  the  liferent  to  A.  and  B.  equally  between 
them;  and  on  their  death  the  fee,  one-half 
to  the  respective  issue  of  A.  and  B.,  whom 
failing  to  C.  Held  that  the  fee  of  this  sum 
vested  in  C.  a  morte  testaJtoris  subject  to  de- 
feasance to  the  extent  of  one-half  should 
children  be  born  to  A.,  and  to  the  extent  of 
the  other  half  should  children  be  bom  to  B. 
Gumming' s  Trs.  v.  Anderson,  1895,  23  R.  94; 
33  S.  L.  R  77  ;  3  S.  L.  T.  158. 


138.   Vesting  Subject  to   Defeasance — 
(Hfb  to  Legatee  Failing  Issue  of  Liferenter. 
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— Trustees  were  directed  to  aliment  a  son 
out  of  the  produce  of  the  truster's  estate, 
and  if  he  had  issue  to  oonvey  the  whole 
residue  to  them  on  the  son's  death.  On  his 
decease  without  leaving  lawful  issue,  they 
were  directed,  inter  alia^  to  convey  specific 
heritable  subjects  to  A.  B.  HM  that  the 
fee  of  the  heritable  subjects  vested  in  A.  B. 
a  morte  testatoris,  subject  to  defeasance  in  the 
event  of  children  being  bom  to  the  son. 
Thomson's  Trs.  v.  Pringle,  1901  (0.  H.),  9 
S.  L.  T.  11. 

139.  Vesting  Suldect  to  Ddfeasaace-- 
Destination-OTer  —  Destination  of  Heri- 
tage.— A  destination  ''to  A.  in  liferent  only 
and  the  heirs  of  his  body  in  fee,  whom  failing 
to  B.  and  the  heirs  of  his  body  in  fee,"  makes 
the  heirs  of  B.'s  body  conditional  institutes 
and  postpones  vesting  until  A.'s  death.  The 
destination-over  held  to  prevent  vesting  sub- 
ject to  defeasance.  Opinion  that  there  can 
be  no  vesting  subject  to  defeasance  in  a  direct 
destination  of  heritage.  Turner  v.  GaWy  1894, 
21  R  663 ;  31  S.  L.  R.  447 ;  1  S.  L.  T.  626. 

140.  Vesting  Subject  to  Defeasance— 
Destination-Oyer— Unascertained  Ran.— 

Trustees  were  directed  to  hold  a  fund  and  pay 
the  liferent  to  the  survivor  of  A.  and  her  hus- 
band, and  her  children  in  fee,  whom  failing  to 
B.'s  children,  whom  failing  to  B.,  whom  failing 
one-half  to  B.'s  next-of-kin.  A.  was  seventy- 
five  and  unmarried.  B.  died  unmarried. 
A.  was  B.'s  next-of-kin.  Held  that  there  was 
not  vesting  subject  to  defeasance  in  A.  of 
one-half  of  the  fund,  but  that  vesting  of  the 
whole  was  postponed  till  A.'s  death.  JVrighVs 
Trs.  V.  IVright,  1894, 21  R  568  ;  31  S.  L.  R.  450; 
1  S.  L.  T.  558. 

141.  Vesting  Subject  to  Defeasance— 
Destination-Over— Unascertained  Fiars.— 
A  testator  provided  that  the  share  of  residue 
liferented  by  a  daughter  should  go  in  the  event 
of  her  dying  childless  in  equal  shares  to  (1)  his 
son  A.  B.,  or  whom  failing  to  his  issue ;  (2) 
his  daughter  C.  D.,  whom  failing  to  her 
issue ;  (3)  the  issue  of  various  other  children. 
Division  of  the  share  was  postponed  till  the 
expiry  of  a  series  of  liferents.  Held  that 
vesting  was  postponed  till  period  of  payment. 
An  argument  in  favour  of  vesting  subject 
to  defeasance  being  rejected  on  the  ground 
that,  as  either  A.  B.  or  G.  D.  or  their  re- 
spective issues  might  take,  there  was  a  true 
destination-over  which  rendered  it  impossible 
till  the  date  of  payment  to  say  who  would 
take.  CarheWs  Trs.  v.  PoUock,  1901,  3  F.  963; 
38  S.  L.  R  723 ;  9  S.  L.  T.  105. 


142.  Vesting  Subject  to  Defeasance — 
Destination-Over  to  Heirs  —  Intention  — 
Oonditional  Institution.— A  truster  directed 
his  trustees  to  pay  a  liferent  only  of  £3500  ta 
his  daughter,  and  on  her  death  the  fee  to 
her  issue,  whom  failing  to  his  son  Robert  or 
his  heirs.  From  the  will  read  as  a  whole  a. 
desire  to  benefit  Robert  was  very  evident. 
Held  by  a  majority  of  the  whole  Court,  that 
there  was  vesting  in  Robert  a  morte  testatoris^ 
subject  to  defeasance  by  the  birth  of  issue  of 
the  daughter.  Thompson's  Trs.  v.  Jamiesony, 
1900,  2  F.  470  ;  37  S.  L.  R  346 ;  7  S.  L.  T.  340. 

143.  Vesting  Subject  to  Defeasance— 
SunriTorship  —  Unascertained     Ran.— 

Where  it  appeared  that  it  was  a  testator's 
intention  that  the  members  of  a  class  called 
as  conditional  institutes  should  not  be  ascer- 
tained until  the  date  of  payment  (postponed) 
of  the  bequest  in  their  favour,  held  that  tb» 
doctrine  of  vesting  subject  to  defeasance  did 
not  apply.  If^hiU's  Trs.  v.  ChrystoTs  Trs.,  1893, 
20  R  460 ;  30  S.  L.  R.  463.  Cumming's  Trs. 
V.  JVhite,  1893,  20  R  454 ;  30  S.  L.  R  469. 

144.  Vesting  Suldoct  to  Defeasance — 
SurviTorship  Clause— Unascertained  Fiani. 

— A  truster  bequeathed  estate  to  hia 
daughters  in  liferent  only  and  their  issue  in 
fee,  and  failing  issue  to  his  sons  nominatim^ 
This  would  have  produced  vesting  a  morte  in 
the  sons  subject  to  defeasance  in  the  event  of 
their  sisters  leaving  issue ;  but  the  will  con- 
tained a  further  clause  that,  in  the  event  of  a 
son  dying  before  receiving  payment  of  his 
share,  such  share  should  fall  into  residue. 
Held  that  the  sons'  interest  in  their  sisters^ 
shares  did  not  vest  till  the  date  of  payment. 
Steel's  Trs.  v.  Strel,  1888, 16  R.  204;  26  8.  L.  R. 
146.  Statement  at  p.  208  by  Lord  President 
Inglis  of  the  conditions  necessary  in  such 
gifts  for  the  application  of  the  doctrine  of 
vesting  subjects  to  defeasance  [as  to  which 
see  per  Ld.  Adam  in  Turner  v.  Gaw,  1894,  21 
R.  563;  31  S.  L.  R  447 ;  1  S.  L.  T.  526 ;  per 
Ld.  Trayner,  IPliite's  Trs.  v.  ChrystoTs  Trs,, 
1893,  20  R  460 ;  30  S.  L.  R.  463.] 

145.  Vesting  Subject  to  Defeasance — 
Inter  Vivos  Trust — Survivorship  Clause — 
Sole  Survivor. — Brothers  and  sisters  contri- 
buted to  the  purchase  of  stock  which  stood  ia 
the  name  of  sisters,  qualified  by  a  deed  of 
trust  in  which  the  sisters  declared  that  they 
held  in  trust  (1)  for  the  pajrment  of  liferent 
to  themselves  or  the  survivor  ;  (2)  the  fee  to 
their  children;  (3)  whom  failing  to  the  snr* 
vivor  of  the  brothers.    The  brothers  having 
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one  by  one  predeceased  the  siBters  who,  in 
turn,  died  unmarried,  held  that  the  fee  had 
vested  in  the  last  surviving  brother,  subject 
to  defeasance  in  the  event  of  a  sister  having 
issue.  Gardner  v.  Hamblin,  1900,  2  F.  679; 
37  S.  L.  R.  486 ;  7  S.  L.  T.  412. 

146.  Vesting  Subject  to  Defeasance— 
Survivorship  Olause — Children  "Remain- 
ing."— ^A  testator  fixed  the  period  of  vesting 
of  shares  as  at  the  date  of  his  death.  Shares 
provided  for  his  daughters  were  to  be  held 
for  their  liferent  only,  the  fee  to  such  of  their 
issue  as  should  reach  majority.  The  event  of 
his  daughters  dying  without  leaving  issue 
was  provided  for — their  share  should  go  "  to 
increase  not  only  the  share  of  my  remaining 
children,  but  the  shares  of  those  of  my 
children  who  have  left  issue."  Held  that  the 
word  "  remaining  "  must  be  read  as  referring 
to  the  date  of  the  testator's  death  ;  and  that, 
accordingly,  at  the  testator's  death,  the  fee  of 
the  daughters'  shares  vested  in  the  other 
diildren  (or  issue  of  predeceasers)  subject  to 
defeasance  in  the  event  of  a  daughter  leaving 
issue  who  should  reach  majority.  M'DotLgaTs 
Trs.  v.  M'Dougaly  1902,  39  S.  L,  R.  375. 

147.  Vesting  Subject  to  Defeasance— 
Liferent  which  might  become  a  Fee.— A 

truster  directed  his  trustees  to  pay  his  widow 
a  liferent  of  his  estate,  and  on  her  death  hold 
one-half  of  his  estate  **"  for  behoof  of  my 
daughter  absolutely  and  in  fee,  if  she  be  then 
married,  but  if  immarried  then  for  her  life- 
rent use  only,  and  on  her  death  for  behoof  of 
the  sons  of  A.  B."  The  daughter  died  un- 
married and  predeceased  by  one  of  A.  B.'s 
sons.  Hdd  that  the  representatives  of  the 
predeceasing  son  had  no  right  in  the  estate. 
This  was  not  a  case  of  vesting  subject  to 
defeasance,  because  of  interposition  of  two 
liferents,  one  of  which  might  become  a  fee. 
Jamieson  v.  TlwrnhUVe  Exr,,  1896  (O.  H.),  4 
S.  L.  T.  96. 

148.  Vesting  Subject  to  Defeasance- 
Two  Resolutive  Conditions— Disposition  of 
Heritage. — ^A  testator  disponed  heritage  to 
his  son  if  in  life,  and  his  heirs,  whom  failing 
to  the  testator's  daughters  in  liferent,  and  on 
the  decease  of  the  survivor  of  them  to  his 
grandson  (an  illegitimate  child)  and  his  heirs, 
whom  failing  by  predecease  without  issue  to 
the  testator's  nephew  and  his  heirs  in  fee. 
Whether  the  testator's  son,  a  sailor,  had  pre- 
deceased his  father  was  uncertain,  but  there 
was  no  doubt  that  he  was  dead  before  the 
case  arose.    The  testator's  daughters,  grand- 


son, and  nephew  survived  him.  The  grandson 
predeceased  the  liferenters  without  issue. 
Held  that  on  the  testator's  death  the  fee 
vested  in  the  nephew  subject  to  two  reso- 
lutive conditions,  viz.  (1)  the  survival  of  the 
testator  by  the  son  or  son's  issue ;  and  (2) 
the  survival  by  the  grandson  of  all  the  life- 
renters.     M'Lay  v.  Borland,  1876,  3  R.  1124. 

149.  Vesting  Subject  to  Defeasance- 
Legatee's  Predecease  Leaving  Issue — 
Postponed  Payment. — ^A  truster  directed 
three-fifths  of  his  residue  to  be  invested  for 
behoof  of  his  daughter  and  her  husband  in 
liferent  allenarly,  and  for  behoof  of  their 
children  in  such  proportions  as  their  parents 
might  appoint,  and  failing  appointment 
equally  in  fee.  He  directed  that  if  a  grand- 
child should  die  before  receiving  payment 
leaving  issue  such  issue  should  take  his  share. 
Held  (by  Ld.  Shand)  that  a  share  of  residue 
vested  in  each  grandchild  a  morte  tedaioris 
subject  to  the  condition  that  if  a  grandchild 
should  die  before  payment  leaving  issue  such 
grandchild's  share  should  go  to  that  issue. 
;SmW8  Trs.  V.  Morruon,  dr.,  1877,  4  R.  709. 

15a  Vesting  Subject  to  Defeasance- 
Legatee's  Predecease  Leaving  Issue.— A 

testator  directed  his  trustees  to  pay  £6000  to 
A.  on  the  death  of  B.,  and  failing  A.  to  his 
issue  ;  and  "  in  the  event  of  his  predeceasing 
me  without  issue  "  to  C.  On  the  death  of 
the  testator,  held  that  A.  took  a  vested 
interest  subject  to. defeasance  in  the  event 
of  his  predeceasing  B.  and  leaving  issue. 
Earl  of  Dalimisie's  Trs,  v.  Young,  1889,  16  R. 
681 ;  26  S.  L.  R.  525. 

151.  Vesting  Subject  to  Defeasance — 
Legatee's  Predecease  Leaving  Issue.— The 

fee  of  an  estate  was  conveyed  to  children  as  a 
class  subject  to  their  parents'  liferent,  and 
payable  on  the  death  of  both  of  the  parents, 
**  and  in  the  event  of  any  of  them  predeceasing, 
the  term  of  payment  leaving  lawful  issue, 
such  issue  shall  succeed  to  the  share  of  the 
child  so  predeceasing."  One  of  the  children 
having  assigned  his  share  and  predeceased 
his  surviving  parent,  leaving  issue,  held  (in  a 
competition  between  his  assignee  and  his 
issue)  that  his  share  had  vested  subject  to 
defeasance  in  the  event  of  his  predeceasing 
the  term  of  pa}rment  and  leaving  lawful  issue. 
JVylxe's  Trs.  v.  JFylie,  1902  (O.  H.X  10  S.  L.  T. 
397. 

152.  Vesting  Subject  to  Defeasance— 
(Hft-Over  on  Legatees'  Predecease— Post- 
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poned  Payment. — Opinion  that,  in  a  gift  to 
legatees  nominatim  with  a  gift-over  in  the 
event  of  their  predeceasing  the  period  of 
division  (which  was  postponed),  the  gift 
vested  in  the  legatees  a  morte  testatoria  sub- 
ject to  defeasance  in  the  event  of  their 
predeceasing.  Rosb^s  Tr$.  v.  RosSy  1897,  25 
R.  65  ;  35  S.  L.  R.  101 ;  6  S.  L.  T.  202. 

153.  Vesting  Subject  to  Defeasance — 
Moveables— Resolutive  Oondition.— It  is 
competent  to  attach  a  resolutive  condition 
to  a  bequest  of  the  fee  of  moveables  so  as  to 
make  the  right  defeasible  in  a  certain  future 
event.  Smithes  Trs,  v.  Smith,  <fcc.,  1883,  10  R. 
1144;  20S.  L.  R;764. 
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Statutoby  Intkbfkbkncb,  37-39. 
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1.  Loch — Boundaries  —  Sporting  Rights 
of  Riparian  Proprietors. — The  question  here 
was  whether  two  sheets  of  water  joined  by  a 
narrow  channel  were  to  be  treated  as  two 
lochs  or  as  one,  with  reference  to  fishing  and 
shooting  rights.  The  Court  held  that  there 
were  two  lochs,  looking  to  the  facts  as 
proved.  Olaei-vations  were  made  on  the 
sporting  rights  of  riparian  owners.  Mackenzie 
V.  Banks,  1878  (H.  L.),  5  R.  192;  16  S.  L.  R. 
765. 

2.  Loch— Drainage—Perennial  Flow  the 
Test  of  Interdicting. — Ardrossan  Burgh  v. 
Dickie,  1902  (0.  H.),  10  S.  L.  T.  168. 

3.  Loch  —  Pollution  —  Right  to  take 
Water  for  Town  Supply— Limitations  on 
Proprietors  Right— Washing  Sheep.— Fis^ 
that  the  proprietor  of  a  loch  who  for  a  price 
had  granted  to  commissioners  under  an  Act 
of  Parliament  a  servitude  right  of  drawing 
water  for  the  use  of  a  town  had  no  right  to 
wash  in  the  loch  sheep  dipped  in  a  solution 


of  arsenic,  irrespective  of  proof  of  perceptible 
pollution.  Dumfries  Watertcarks  Commianoners 
V.  M'CuUocii,  1874,  1  R.  976 ;  US.  L.  R.  563. 

4.  River— Abstraction  of  Water- Sub- 
stitution of  Water  from  Foreign  Source.- 
Held  that  a  proprietor  in  a  stream  has  a 
right  to  the  whole  water  of  the  stream  un- 
diminished in  quantity  and  undeteriorated  in 
quality,  except  in  so  far  as  used  by  the  upper 
proprietors  for  primary  purposes,  and  that  it 
is  not  a  good  defence  for  an  upper  proprietor 
to  say  that  although  he  is  abstracting  water 
from  the  stream  for  other  than  primary  pur- 
poses, he  is  supplying  its  place  with  water 
from  a  foreign  source.  Stevenson  v.  Hoggan^ 
field  Bleaching  Coy.,  1892,  30  S.  L.  R.  86. 

5.  River  — Abstraction  of  Water— Pre- 
scriptive Possession— Title  to  Abstract. — 

Proprietors  of  the  banks  on  opposite  sides  of 
a  stream  had  a  common  dam-dyke  and  each 
drew  off  water  for  purposes  of  power.  A., 
one  of  the  proprietors,  arranged  with  B., 
the  other,  that  he  (A.)  should  be  entitled 
to  the  whole  water-power  of  the  river.  But 
there  was  no  change  in  their  respective  rights  of 
property  in  the  lands.  In  a  question  depend- 
ing upon  the  quantity  of  water  which  A  was 
entitled  to  abstract  by  virtue  of  prescriptive 
possession,  held  that  the  quantity  abstracted 
by  B.,  prior  to  the  agreement  between  A  and 
B.,  should  not  be  counted,  as  A.  had  no  title 
to  the  water  otherwise  than  as  proprietor  of 
his  own  property.  Earl  of  Kintore  v.  Pirie 
d-  Son>f,  1903,  5  F.  818;  40  S.  L.  R  210;  10 
S.  L.  T.  486. 

6.  River— Abstraction  of  Water  — Arti- 
ficial Stream— Right  of  Lower  Heritor  to 
prevent  Abstraction  of  Water.— Tenants 
of  mineral  fields  who  had  been  in  use  to  carry 
away  water  accumulated  in  the  mines,  by  a 
level  to  the  sea,  allowed  some  manufacturers 
to  divert  a  portion  of  the  water  to  their 
works  by  means  of  an  opening  in  the  level  at 
a  point  within  the  property  of  the  owner  of 
the  minerals.  A  lower  proprietor,  through 
whose  lands  the  level  passed,  raised  an  action 
to  interdict  the  manufacturers  from  diminish- 
ing the  supply  which  came  down  to  them  by 
enlarging  the  opening.  Held  that  as  the 
stream  was  artificial,  the  pursuers  had  no 
title  to  object  to  the  operations  complained 
of.  Has  a  lower  heritor  by  use  for  the  pre- 
scriptive period  a  title  to  object  to  abstrac- 
tion of  water  from  an  artificial  stream? 
Heggie  v.  Nairn,  1882,  9  R  704 ;  19  S.  L.  R. 
473. 
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7.  Biver-^Abstraction  of  Water— House 
Use — Pretjadice. — An  inhabitant  of  a  burgh 
possessing  houses  at  a  distance  from  a  small 
stream  running  through  it,  without  authority 
from  the  magistrates  drew  water  from  the 
stream  by  pipes  to  supply  water-closets  in 
his  houses ;  and  the  water  was  not  returned 
to  the  stream.  The  rights  of  a  disponee  from 
the  magistrates  of  a  piece  of  ground  adjoining 
the  stream,  with  certain  rights  to  the  use  of 
the  water  for  manufacturing  and  culinary 
purposes,  were  thereby  prejudiced.  Held  that 
the  owner  of  the  houses  was  not  entitled  to 
draw  ofif  the  water  for  this  house  purpose. 
Bantkrone  v.  Dovmie,  1878, 6  R.  324 ;  16  S.  L.  R. 
207. 

8.  Biver— Abstraction  of  Water— Per- 
colatiiig  Water— Water  Bights  — Lease 
—  "  Stream "  — Water  Percolating  into 
Stream. — A  tenant  who  had  a  right  under 
his  lease  to  the  water  in  two  ponds,  '^  and  the 
streams  leading  thereto,"  held  not  entitled  to 
interdict  his  landlord  from  drawing  away  from 
a  spring  water  which  had  formerly  percolated 
from  the  spring  to  one  of  the  ponds.  M'Nab 
v.  Robertson,  1896  (H.  L.),  24  R.  34 ;  34 
S.  L.  R.  174  ;  4  S.  L.  T.  207. 

9.  Biver  —  Abstraction  of  Water  for 
Mannfactnring  Purposes  —  Percolating 
Water. — ^A  riparian  proprietor  sank  a  well 
twelve  feet  from  the  banks  of  a  stream.  Out 
of  the  well  he  pumped  water  for  purposes  of 
manufacture.  In  an  action  of  declarator  and 
interdict  by  lower  riparian  proprietors  — 
Found  (1)  not  proved  that  the  well  was  filled 
by  water  withdrawn  from  the  stream ;  (2)  that 
the  quantity  of  water  taken  was  immaterial  in 
comparison  with  the  body  of  the  stream,  and 
that  the  lower  proprietors  suffered  no  damage. 
Opinion  that,  even  if  the  water  were  with- 
drawn from  the  stream  by  percolation  through 
its  bed  to  the  respondent's  well,  respondent 
was  within  his  rights,  as  defined  in  Chcuemore 
v.  Rtchardt,  1859j  7  H.  L,  C.  349.  Milton  v. 
Glen  Moray  Distillery  C<nf.,  1898, 1  F.  135  ;  36 
S.  L.  R.  102 ;  6  S.  L.  T.  206. 

10.  Biyer— Abstraction  of  Water— Chnnt 
—Constmction— Limited  Servitude  Bight. 
— ^A  proprietor  of  a  loch  and  of  the  banks  of 
a  bum  which  flowed  out  of  it,  granted  to  a 
proprietor  farther  down  the  stream  the  right 
to  draw  off  water  for  a  mill,  and  for  this  pur- 
pose to  construct  works  on  the  granter's 
ground.  Held  that  the  right  was  limited  to 
drawing  water  for  the  mill ;  and  that  a  local 
authority  which  acquired  the  grantor's  rights 


must  compensate  the  granter  for  water  drawn 
from  the  burn  for  the  water-supply  of  a  town. 
Lord  Blantyre  v.  Dumbarton  Waterworks  Com' 
mitaioners,  1888  (H.  L.),  15  B.  56 ;  25  S.  L.  R. 
467. 

11.  Biver  —  Alvens  —  Possession  —  Pre- 
scription—Biver  used  as  Burgh  Sewer. — 
The  lands  of  two  proprietors  were  separated 
by  a  stream  which  for  over  forty  years  had 
been  used  as  a  burgh  sewer.  In  an  action  by 
the  proprietors  against  the  burgh  for  declara- 
tor that  the  alveus  of  the  stream  belonged  to 
them, — held  that  it  was  necessary  for  the  pro- 
prietors to  show  an  express  grant  to  the 
alveus,  or  possession  from  which  a  grant 
might  be  inferred.  Jameson,  dx.  v.  Police 
Commissioners  of  Dundee,  1884,  12  R.  300; 
22  S.  L.  R.  202. 

12.  Biver—Alveus- Bank— Alteration 
of  Course. — Held  that  in  the  circumstances 
a  proprietor  had  no  ground  of  complaint 
against  the  tenant  of  a  neighbouring  pro- 
prietor for  having  altered  the  course  of  a 
stream  and  raised  an  embankment.  Murdoch 
V.  Wallace,  1881,  8  R.  866 ;  18  S,  L.  R.  611. 

13.  Biver- Alveus- Interference  with— 
Bight  to  Bemove  Boulders. — A  riparian 
proprietor  on  a  private  river  with  the  right 
of  salmon  fishing  ez  adverso  of  his  lands, — held 
not  entitled  to  improve  his  fishings  by  re- 
moving boulders  from  the  river-bed  on  his  side 
of  the  wMiumJilium,  as  their  removal  might 
injuriously  affect  the  interest  of  other  pro- 
prietors. Robertson  v.  Foote  d:  Coy,,  1879^  6 
R.1290;  16S.  L.  R.794. 

14.  Biver—Alveus— Interference  with.— 
In  a  river  the  proprietor  of  the  bank  is  not 
entitled  to  set  up  any  erection  in  the  bed  of 
the  river  which  will  injuriously  affect  the 
rights  of  the  proprietor  on  the  opposite  side. 
Ross  V.  Povyrie  d:  Pitcaithley,  1891,  19  R.  314 ; 
29  S.  L.  R.  266.  Cf .  Filstiill  v.  Camj^ll,  1887, 
14  R.  692 ;  24  S.  L.  R.  423. 

15.  Biver—Alveus— Obstruction— Cauld. 
— A  riparian  proprietor  is  entitled  to  insist 
on  the  opposite  proprietor  removing  a  cauld 
he  has  erected  in  the  alveus  of  the  river  on  his 
side,  without  proving  damage  caused  by  its 
erection.  Duke  of  Roxburghe  v.  Walditfs  Tr<., 
1879,  6  R.  663 ;  16  S.  L.  R.  364. 

16.  Biver— Alveus— Interference  with~ 
Damage  to  Banks  by  Operations  in  Bed  of 
Biver— Compensation  to  Biparian  Pro- 
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prieton— Harbonn,  Docks,  and  Piers  Act» 
1847  —  Clyde  Navigation  Consolidation 
Act»  185S.—Hdd  that  the  Clyde  Navigation 
Trustees  were  liable  to  a  riparian  proprietor 
for  damage  done  to  the  banks  by  executing 
operations  in  the  bed  of  the  river.  Clyde 
Navigation  Tr$.  v.  Lord  Blantyre,  1883,  10  R 
910;  20S.  L.  ILG23. 

17.  Biver—Alvens— Interference  with— 
Obstmction— Bight  to  Enter  upon  Keigh- 
honring  Lands.  —  Where  a  sediment  from 
sewage  had  accumulated  in  the  watercourse 
of  a  bum,  heltl  that  no  action  for  removal 
thereof  lay  at  the  instance  of  an  upper  against 
a  lower  heritor,  but  that  the  lower  heritor  is 
not  entitled  to  raise  the  bed  of  the  stream  by 
an  opui  manufadumf  and  that  where  the  upper 
heritor  illegally  entered  upon  the  lower 
heritor's  lands  and  cleared  out  the  burn,  the 
presumption  of  fact,  where  there  was  a  dispute 
about  the  level  of  the  bank,  was  against  hiuL 
Hope  V.  Governors  of  Herio^s  Hospital^  1878,  16 
S.  L.  R.  400. 

18.  Biver— Ferry— Queensferry  — Piers. 

— The  North  British  Railway  Company  has 
statutory  power  to  exclude  from  the  ferry 
piers  at  Queensferry  all  persons  save  those 
present  for  purposes  of  the  ferry.  N.  B.  lily. 
Coy,  V.  Mackintofih,  1890,  17  R.  1065;  27 
S.  L.  R  825. 

19.  Biver— Navigable— Non-Tidal  Biver 
— ^Bight  to  Alveos— Erection  of  Buildings 
in  Alveos. — Held  (rev.  First  Div.)  that  the 
proprietors  of  the  alimis  of  a  non- tidal  river, 
over  which  the  public  have  a  right  of  navi- 
gation, are  entitled  to  erect  buildings  thereon, 
provided  they  do  not  obstruct  the  navigation. 
Orr  Ewing  d:  Coy.  v.  Colquhoun^s  Trs.^  1877,  2 
App.  Oa.  839  ;  4  R.  (H.  L.)  116  ;  14  S.  L.  R. 
741. 

20.  Biver— Navigable— Bight  of  Upper 
Heritor  to  Interdict  Operations  Hindering 
Navigation  — Agreement  — Bight  of  Pro- 
prietor of  Banks  to  Execute  Operations 
which  wonld  Hinder  Navigation.— The  pro- 
prietor of  both  banks  of  a  public  navigable 
river  interdicted  at  the  instance  of  a  superior 
heritor,  in  respect  of  an  agreement  entered 
into  between  them  twenty  years  previously, 
from  erecting  a  bridge  which  would  interrupt 
free  navigation  of  the  stream,  although  since 
the  date  of  the  agreement  the  stream  had 
hecome  so  silted  up  that  free  navigation  was 
impossible  without  the  execution  of  extensive 
•deepening  operations  at  the  mouth  of  the 
river,  which  operations  the  superior  heritor, 


in  terms  d  the  agreement,  had  power  to 
execute,  but  did  not  allege  he  was  about  to 
undertime.  Earl  of  Breadalbane  v.  Colquhoun*8 
Tr$,,  1881, 18  S.  L.  R.  607. 

21.  Biver  — Navigable  — Fairway— Ob- 
struction.— Held  that  the  Corporation  of 
Perth,  as  conservators  of  the  River  Tay 
within  the  county,  had  an  interest  to  force 
the  North  British  Railway  Company  to  re- 
move the  ruins  of  the  old  Tay  Bridge  in  terms 
of  the  tatter's  obligation  under  the  New 
Tay  Viaduct  Act,  1881.  N.  B.  Rly  Coy.  v. 
Magistrates  of  Perth,  1886, 13  R.  (H.  L.)  37. 

22.  Biver->Pollntion— Proceedings  under 
Bivers  Pollution  Prevention  Acts,  1876^ 
1893  —  Notice  to  Offenders  —  Consent  of 
Secretary  for  Scotland.- Notice  by  the  local 
authority  to  a  party  alleged  to  be  polluting  a 
stream  that  it  is  proposed  to  institute  proceed- 
ings against  him  under  the  Acts,  should  not  be 
given  before  the  Secretary  of  State  for  Scotland 
has  signified  his  concurrence  in  the  intended 
prosecution.  County  Council  of  Midlothian  v. 
Oakbarik  OH  Coy,  Ltd,;  Midlothian  C.  C,  v. 
Pumpherston  Oil  Coy.  Ltd, ;  Linlithgow  C.  C,  v. 
Pumpherston  Oil  Coy.  Ltd,;  lb,  v.  United 
CoUieries,  Ltd.,  1903, 6  F.  700 ;  40  S.  L,  R  619 ; 
10  S.  L.  T.  179. 

23.  Biver— Abstraction  of  Water— Addi- 
tion of  Artificial  Stream  —  Pollution — 
Purity  of  Water. — ^Apart  from  contract  or 
prescriptive  use  a  riparian  proprietor  is  not 
entitled  to  interfere  with  the  natural  flow  of 
a  stream,  by  abstraction  of  water,  or  the 
addition  of  an  artificial  stream.  Young  d'  Coy. 
V.  Bankier  Distillery  Coy.,  1893  (H.  L.),  20 
R.  76;  30  S.  L.  R  964;  1  S.  L.  T.  204.  Duke 
of  Buccleuch  v.  Gilmerton  Gas  Coal  Coy,,  1894, 
31S.L.R.528;  1S.L.T.576.  [Here  the  effect 
of  added  water  was  to  increase  pollution.] 

24.  Biver  —  Pollution  —  Prescriptive 
Bight. — Per  Ld.  Kinnear.  A  right  to  pollute 
a  river  cannot  be  acquired  by  prescription. 
[You  cannot  acquire  the  right;  but  no  one 
can  interfere  with  your  pollution.  They  are 
barred  from  interfering  by  forty  years  acqui- 
escence. But  an  Act  of  Parliament  can  stop 
you.  See  p.  186,  S.  L.  R]  Midlothian  C.  C,  v. 
Pumpherston  and  OaJdxink  Oil  Coys,,  1903,  6 
F.  387 ;  41  S.  L.  R  181 ;  11  S.  L.  T.  557. 

25.  Biver  —  Pollution  —  Prescriptive 
Bight. — "A  prescriptive  right  to  take,  in  a 
particular  way  and  at  a  particular  place,  pure 
water  which  is  returned  to  the  stream  in  an 
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impure  state,  infers  no  right  to  take  the 
supply  of  pure  water  in  any  other  way  and  at 
■any  other  place."  Per  Ld.  Watson.  M^Intyre 
Brothers  v.  M'Gavin,  1893  (H.  L.),  20  R.  49  ; 
50  S.  L.  R.  941 ;  1  8.  L,  T.  110. 

26.  Biver-- Pollution— Bight  to  — Pre- 
Bcriptioii  —  ManufactnrerB  Dischaii^iiig 
Iwfore  and  after  1876— B.P.P.  Act»  1876, 
liecs.  4,  16. — Between  manufacturers  who 
polluted  streams  for  the  first  time  after  1876, 
and  those  who  at  that  date  were  already  in 
use  to  pollute,  there  is  this  difference,  that 
those  in  the  first  class  shall  be  stopped,  on 
proof  merely  of  pollution ;  while  those  in  the 
second  class  may  continue  provided  they  prove 
that  they  are  using  the  best  practicable  and 
reasonable  means  available  to  render  their 
works  innocuous.  Midlothian  C.  C.  v.  Pum- 
-phergton  Oil  Coy,  and  Oakbank  Oil  Coy,,  1903, 
6  F.  387 ;  41  S.  L.  R.  181  ;  11  S.  L.  T.  657. 

27.  Bivor  — Pollution— Bight  to— Pre- 
scription— Upper  and  Lower  Biparian  Pro- 
prietors.— The  right  of  an  inferior  riparian 
proprietor  to  object  to  the  pollution  of  a 
running  stream  is  defined  by  the  use  enjoyed 
by  the  superior  heritor  for  the  prescriptive 
period.  Home  v.  Police  Commissioners  ofDunse, 
1882,  9  R.  924 ;  19  S.  L.  R.  676. 

28.  Biver  —  Pollution  —  Bight  to  — 
Superior  and  Vassal— Peu  of  Distillery.— 
A  superior  granted  a  feu  of  a  distillery  with 
right  to  take  water  by  pipes  from  the  R.  burn, 
aubject  to  a  declaration  that  the  vassal  should 
not  erect  or  carry  on  upon  the  ground  dis- 
poned **  any  manufactures  or  operations  which 
may  be  legally  deemed  a  nuisance  .  .  .  but 
this  declaration  shall  not  apply  to  the  dis- 
tillery.^'  The  vassal  baring  polluted  the  R. 
bum  with  refuse  from  the  distillery,  and  hav- 
ing failed  to  prove  that  it  was  impossible  to 
•carry  on  the  distillery  without  polluting  the 
burn,  held  that  the  superior  was  not  barred 
from  objecting  to  the  nuisance  and  interdict- 
ing the  vassal  from  continuing  to  pollute; 
the  clause  above  quoted  being  referred  to  the 
existence  of  the  distillery,  not  to  the  vassal's 
method  of  working  it.  Seafield  v.  Kemp,  1899, 
1  F.  402;  36  S.  L.  R  363;  6  S.  L.  T.  289. 

29.  Biver— Pollution— Sewer— "Water- 
course mainly  used  as  a  Sewer"— Bivers 
Pollution  Prevention  Act,  1876,  sec.  20— 
Prescription. — ^A  stream  which  had  ceased  to 
be  anything  but  a  common  sewer  flowed  into 
A  larger  stream,  the  water  of  which  above 
the  junction  was  comparatively  pure.    The 


proportion  of  the  water  of  the  larger  stream 
to  the  lesser  stream,  including  the  sewage 
therein,  was  about  three  to  one,  but  in  dry 
weather  it  was  much  less.  The  stream  formed 
by  the  junction  of  the  two  streams  was  regu- 
larly used  for  watering  cattle.  HM  that  it 
was  not  a  '' stream  or  watercourse''  mainly 
used  '^as  a  sewer,*'  and  that  the  pollution 
must  be  prevented.  Could  a  prescriptive 
right  be  acquired  to  pollute  the  combined 
stream  P  Magistrates  of  Portobello  v.  Magistraies 
of  Edinburgh,  1882,  10  R.  130;  20  S.  L.  R.  92. 

30.  Biver  —  Pollution — Title  to  Stop- 
Navigable— Tidal— Owner  of  Salmon  Fish- 
ings.— The  proprietor  of  salmon  fishings  in  a 
public  navigable  tidal  river  (the  Tay  below 
Perth)  has  a  title  to  interdict  pollution.  Mon- 
creiffe  v.  P&rth  P.  C,  1886,  13  R.  921. 

81.  Biver— Pollution  — Title  to  Stop— 
Salmon  Fishing— Injury  to  Spawning  Beds. 
Held  that  a  riparian  proprietor  in  right  of 
salmon  fishings  had  a  good  title  to  prevent 
pollution  of  the  stream  higher  up,  which, 
while  it  did  not  directly  affect  the  water  ex 
adverso  of  his  lands,  did,  nevertheless,  injure 
spawning  beds  up  the  river  to  the  prejudice 
of  his  fishing.  Seafield  v.  Kemp^  1899,  1  F. 
402  ;  36  S.  L.  R.  363  ;  6  S.  L.  T.  289. 

32.  River— Pollution— Interdict— Paper- 
making— Pollution  by  Respondents'  Pre- 
decessors. —  Perpetual  interdict  granted 
against  a  company  of  papermakers,  in  respect 
of  a  report  that  they  were  themselves  dis- 
charging polluting  matter  into  a  stream,  and 
also  that  a  jury  had  found  that  a  firm  of  which 
the  respondents  were  partners  at  the  date  of 
the  verdict,  though  not  of  the  pollution,  had 
polluted  the  stream.  Duke  of  Buccleuch  v. 
Brown  d:  Cay,,  1874, 1  R.  1111 ;  11  S.  L.  R  642. 

33.  Biver  r- Pollution  — Primary  Uses- 
Erection  of  Mining  Village— Drains  to  Pre- 
vent Pollution — Interdict.  —  A  proprietor 
built  a  mining  village  on  the  banks  of  a 
primary  stream,  and  provided  drains,  <&c., 
which  if  properly  used  by  the  inhabitants 
would  have  prevented  the  pollution  of  the 
stream  by  sewage  or  other  matter.  Held, 
after  a  proof,  that  pollution  had  been  proved, 
and  that  the  complainer's  rights  could  be 
safeguarded  by  interdict  if  the  pollution  did 
not  cease.  Caledonian  Rly,  Coy.  v.  Baird  <k 
Coy,,  1876,  3  R  839 ;  13  S.  L.  R.  627.  Scott  v. 
Scott,  1881,  8  R  851 ;  18  S.  L.  R.  609. 

34.  Biver— Biparian  Proprietor— Bailway 
Company— Compulsory  Powers.— A  railway 
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company  gave  notice  to  an  adjacent  pro- 
prietor of  their  intention  to  acquire  a  strip  of 
ground  within  the  limits  of  deviation,  in  order 
to  lead  a  pipe  through  it  to  a  bum  for  the 
supply  of  water  to  a  station.  Held  that  getting 
the  strip  of  ground  would  not  make  the  com- 
pany riparian  proprietors  so  as  to  entitle  them 
to  draw  off  water  from  the  bum.  Marquess  of 
Breadalbane  v.  IF,  Highland  Rly,  Coy.,  1895,  22 
R.  307  ;  32  S.  L.  R.  227 ;  2  S.  L.  T.  451. 

35.  Biver— Riparian  Proprietors— Oom- 
mon  Rights  to  Water  Power— Regulation. 

— The  Court  will  regulate  the  rights  of 
riparian  proprietors  having  a  common  in- 
terest in  the  water  power  of  the  river,  pro- 
vided the  question  be  laid  before  them  in  a 
competent  fashion.  An  action  which  sought 
interdict  against  certain  of  the  common  users 
in  terms  which  no  regulations  could  be  framed 
to  effect,  dismissed  as  irrelevant.  M^Crone  v. 
Ramsay,  1901  (O.  H.),  9  S.  L.  T.  118. 

86.  River— Riparian  Proprietors— Mills 
—Regulation  by  the  Court  of  Right  of 
Upper  Heritor  to  Use  Mill-dams.  —  An 
upper  heritor  is  entitled  to  dam  up  and  de- 
tain for  the  purposes  of  a  mill  on  his  lands 
the  water  of  a  stream  flowing  through  them, 
although  such  detention  may  render  irregular 
the  supply  of  water  to  a  mill  on  the  lands  of 
an  inferior  heritor,  provided  that  such  de- 
tention is  not  unreasonable,  and  where  no 
unreasonable  detention  has  been  proved  the 
Court  will  not  interfere  to  regulate  his  use 
of  his  mill-dam.  Lady  JFilloughhy  de  Eresby 
V.  IFood  and  Macmillan,  1884  (0.  H.),  22 
S.  L.  R  471. 

87.  River— Statutory  Interference — Pier 
— Clyde — Private  Piers  — Maintenance. — 
Under  their  empowering  statutes  the  Clyde 
Navigation  Trustees  were  under  obligation  to 
reconstruct  piers  belonging  to  private  persons. 
Held  on  a  construction  of  the  statutes  that 
no  duty  of  maintaining  such  piers  was  im- 
posed on  the  Trustees.  Clyde  Navigation  Trs. 
V.  Lard  Blcmtyre,  1893  (H.  L.),  20  R.  64 ;  30 
S.  L.  R.  954. 

33.  River  —  Statutory  Interference  — 
Clyde  Navigation  Consolidation  Act,  1858, 
sees.  76,  84— Right  to  Dredge  Poreshore. 
— Held  that  in  virtue  of  the  provisions  of 
sees.  76  and  84  of  the  Clyde  Navigation  Con- 
solidation Act,  1858,  the  Clyde  Navigation 
Trustees  could  not  be  interdicted  by  a  ripa- 
rian owner  from  dredging  the  foreshore 
which  had  been  declared  to  belong  to  him 


subject  to  any  right  the  public  might  hav» 
over  it,  and  to  any  rights  conferred  on  the 
Trustees  by  their  Acts  of  Parliament.  Lord 
Blantyre  v.  Clyde  Navigation  Commrs.,  1881^ 
6  A.  C.  273;  8  R.  (H.  L.)  47;  18  S.  L.  R. 
459. 

89.  River  —  Statutory  Interference  — 
Clyde  Navigation  Consolidation  Act»  1858^ 
sec.  98— "River"— "Unshipped."— 1/«W,  in 
construing  sec.  98  of  the  above  Act,  (1)  that 
the  word  "  river  "  included  the  whole  water» 
of  the  Clyde  within  the  limits  defined  in  sea 
75,  and  was  not  restricted  to  the  portions 
which  had  been  artificially  deepened  ;  (2)  that 
Schedule  H.  did  not  extend  the  power  of 
levying  dues ;  and  (3)  that  logs  towed  in  rafta 
were  not ''  unshipped  "  when  the  tow-rope  was- 
cast  off.  Clyde  Navigation  Trustees  v.  Laird  <£r 
Son,  1883,  8  A.  C.  658 ;  10  K  (H.  L.)  77 ;  20 
S.  L.  R.  869. 

40.  WaterSupply— Board  of  Supervision. 
— Petition  and  Complaint.— On  the  petition 
of  the  Board  of  Supervision,  the  Coxirt  found 
that  a  local  authority  had  failed  to  do  what 
was  required  of  them  by  the  Public  Health 
Act,  1867,  and  remitted  to  an  engineer  to  pre- 
pare a  scheme  for  a  water  supply  and  drain- 
age of  the  area  involved.  Board  of  Supervision 
V.  Lochmaben  Local  Authority ^  1893,  20  R.  434  ; 
30  S.  L.  R.  457,  689 ;  1  S.  L.  T.  56. 

41.  Water  Supply— Board  of  Supervision. 
— PubUc  Health  (Scotland)  Act,  1867  (30  ^ 
81  Vict.  c.  101),  sec.  97.— The  Board  of  Super- 
vision having  presented  a  petition  and  com* 
plaint  against  the  local  authority  of  a  burgh 
under  the  Public  Health  Act  to  have  them 
ordained  to  introduce  a  proper  supply  of 
water  for  domestic  and  sanitary  purposes,  the 
Court  pronounced  an  order  appointing  the  local 
authority  to  report  what  steps  they  intended 
to  take  for  the  above  purpose.  Board  of  Super^ 
vision  V.  Local  Authority  (f  Galashiels^  1874^ 
12S.  L.R  111. 

42.  Water  Supply— Local  Authority— 
Special  Water  District  —  District  partly 
Burgh,  partly  in  County— Management- 
Local  Gk>vemment  Act,  1889,  sec.  11.— The 
district  committee  of  the  county  council  is 
the  local  authority  for  the  management  and 
upkeep  of  a  special  water  district  within  the 
county,  although  a  police  burgh  be  enclosed 
within  the  bounds  of  the  water  district. 
Dumbartonshire  C.  C.  v.  Clydebank  Police 
C<mmr8,,  1894,  22  R.  64 ;  32  S.  L.  R.  56;  2 
S.  L.  T.  304. 
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43.  Water  Supply— Local  Authority- 
District  Committee  or  County  Council-— 
Though  the  oounty  oouncil  are  now  pay- 
masters and  have  a  limited  control  of  the 
administration  under  the  Public  Health  Acts, 
the  district  committee  is  in  ail  questions  with 
the  outside  world  the  representative  of  the 
county  council,  and  as  such  is  representative 
of  the  old  local  authority,  and  succeeds  to  the 
functions  of  that  local  authority  and  to  its 
liabihties.  Northern  D,  C,  of  C,  C.  of  Ayr  v. 
Knox,  1895  (0.  H.),  2  S.  L.  T.  568. 

44.  Water  Supply— Special  Water  Dis- 
trict— Committee  of  Management — Repre- 
sentation of  Burgh  —  Determination  of 
Secretary  for  Scotland— Ultra  vires.— The 
Secretary  of  Scotland  has  power  to  determine 
how  many  burgh  representatives  shall  sit  in 
the  committee  of  management  of  a  special 
water  district  which  includes  a  burgh;  but 
it  is  ultra  vires  for  him  to  regulate  the  pro- 
portions of  burgh  and  county  members.  Dum- 
bartotu^itre  C.  C,  v.  ClydeHnk  Police  Commrs.f 
1893,  21  B.  12  ;  31  S.  L.  R.  22 ;  1  S.  L.  T.  252. 

45.  Water  Supply — Scheme — ^Launching 
— Local  Gk>vemment  Board— Petition  and 
Complaint— Public  Health  Act»  1867,  sec. 
OT. — Observations  by  Lord  President  Robertson 
on  the  duties  of  local  authorities  in  procuring 
a  water  supply.  Local  Government  Board  v. 
Elgin  County  Council,  1897,  24  R.  512;  34 
S.  L.  R.  383 ;  4  S.  L.  T.  306. 

46.  Water  Supply— Scheme— Launching 
—Public  Health  Act,  1867,  sec.  89— Burgh 
with  over  10,000  Inliabitants.  —  Before  a 
burgh  with  a  population  of  over  10,000  in- 
habitants can  put  in  force  the  provisions  of 
sec.  89  of  the  Public  Health  Act,  1867,  there 
must  have  been  a  requisition  to  the  Sherifif, 
and  a  finding  by  him  that  the  local  Act  for 
poUce  purposes  does  not  make  suitable  pro- 
vision for  a  water  supply.  Peterhead  Commrs, 
v.  Forbes,  1895,  22  R.  852  ;  32  S.  L.  R  645 ; 
3  S.  L.  T.  75. 

47.  Water  Supply— Scheme— Special  Dis- 
trict—Resolution to  Form— Advertisement 
—Public  Health  (Scotland)  Act»  1897,  sees. 
3,  181  (1). — Resolutions  by  a  local  authority 
to  form  a  special  water  district  must  be  adver- 
tised in  a  local  newspaper  circulating  in  the 
district.  (Public  Health  Act,  1897,  sec.  131 
(1).)  Held  that  "district"  means  the  whole 
district  administered  by  the  local  authority, 
and  is  not  confined  to  the  area  with  which 
the    proposed    new    water   supply  concerns 
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itself.  (See  sec.  3.)  Kenneth  d;  Sons  v.  Ayr* 
shire  C.  C,  1900,  2  F.  511  ;  37  S.  L.  R.  360 ; 
7  S.  L.  T.  368. 

48.  Water  Supply— Scheme— Too  dear- 
Special  Water  Supply— Assessing  Limit — 
Public  Health  Act,  1867,  sec.  97.— Where  a 
local  authority  having  introduced  a  water 
supply  into  a  special  water  district  finds  the 
costs  to  be  in  excess  of  the  amount  which  it 
can  raise  on  the  security  of  the  assessment 
within  the  special  district,  it  may  borrow  the 
balance  on  the  security  of  the  rates  of  its 
general  district  (Tolmie  v.  Urray  P,B.f  1890, 
17  R.  1027 ;  27  S.  L.  R.  922) ;  but  it  is  not 
competent  for  a  local  authority  to  promote  a 
scheme  for  the  introduction  of  water  into  a 
special  district  when  they  know  ab  ante  that 
its  cost  will  exceed  the  amount  which  can  be 
borrowed  on  the  security  of  the  assessment 
within  the  special  district.  Local  Government 
Hoard  V.  Elgin  C,  C,  1897,  24  R.  512  ;  34 
S.  L.  R.  383  ;  4  S.  L.  T.  306. 

49.  Water  Supply— Special  Water  Supply 
District — Extension. — It  is  uUra  vires  of  a 
county  council  to  take  at  their  own  instance 
adjoining  lands  into  their  special  water  supply 
district.  Wehoood  v.  Midlothian  C.  C,  1894^ 
22  R.  56 ;  32  S.  L.  R.  74  ;  2  S.  L.  T.  289. 

50.  Water  Supply  —  Special  Water 
Supply  District  —  Assessment  —  Works 
formed  prior  to  Formation  of  Special 
District— Public  Health  (Scotland)  Act, 
1867,  sec.  94  (1).— The  local  authority  of  the 
parish  of  D.  in  1885  brought  in  a  water 
supply  to  the  village  of  D.,  and  borrowed  the 
sum  required  for  the  construction  of  the 
works  upon  the  security  of  the  general  assess- 
ment of  the  parish.  In  1892  the  village  of  D. 
and  an  area  round  it  was  formed  into  a  special 
water  supply  district.  Held  that  thereafter 
the  interest  on  the  loan  fell  to  be  met  by 
assessment  levied  in  the  special  district. 
County  Council  of  Ayrshire  v.  IFalker,  1895 
(0.  H.),  3  S.  L.  T.  28. 

51.  Water  Supply  — Water  Bates- 
Assessment  —  Domestic  Use  —  Domestic 
Animals— Public  Health  (Scotland)  Act^ 
1867,  30  &  31  Vict.  c.  101,  sec.  99.^Held 
that  an  inhabitant  of  a  special  water  supply 
district  who  keeps  cows  and  sells  their  milk 
is  liable  to  a  special  assessment  for  water 
rates  in  respect  of  them,  and  is  not  exempt 
on  the  ground  that  they  are  domestic  animals,, 
and  that  the  water  taken  for  them  is  for 
domestic    use.      Question:    Whether    in    the 
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event  of  the  iuhabitant  refusing  to  pay  the 
additional  assessment  so  imposed,  the  local 
authority  would  be  entitled  to  the  remedy 
of  cutting  off  the  water  supply  from  him  by 
disconnecting  the  private  service-pipe  from 
the  main.  Robertson  v.  The  Local  Authority  of 
CuU$,  1883,  20  S.  L,  R  766. 

52.  Water  Supply  —  Burgh  Supply^ 
Manufactorieg— Burgh  Police  Act,  1892, 
sec.  S47-'Public  Health  Act,  1897,  sec. 
134,  136. — Where  the  Police  Commissioners 
in  a  burgh,  subject  to  the  Burgh  Police  Act, 
1892,  furnish  a  water  supply,  they  can  levy 
water  assessment  on  the  owners  of  factories 
only  on  a  valuation  of  one-fourth  their  annual 
value.  Hawick  Police  Commrs,  v.  WaUon  <fc 
Sons,  1901,  3  F.  886 ;  38  S.  L.  R  650. 

53.  Water  Supply  —  Statute  —  Mines 
below  Waterworks— Waterworks  Clauses 
Act,  1847  (10  and  11  Vict.  cap.  17),  sees.  6, 
22,  and  25,  et  se<l. — The  proprietors  of 
minerals  beneath  the  pipe-track  of  a  water 
company  gave  notice  under  the  Waterworks 
Clauses  Act,  1847,  that  they  intended  to  work 
the  minerals  beneath  the  pipe-track,  and 
called  upon  the  water  company  to  inspect 
the  mines,  and  to  pay  compensation  if  they 
objected  to  the  proposed  workings,  stating 
that  the  result  of  the  workings  would  be  to 
damage  the  water  company's  pipes,  and  so  to 
ilood  their  own  workings.  The  water  com- 
pany refused,  on  the  ground  that  they  appre- 
hended no  danger  to  their  works  from  the 
lawful  operations  of  the  mine-owners,  and 
were  prepared  to  adopt  such  measures  as 
would  prevent  damage  thereby  to  themselves 
or  their  neighbours.  The  mine-owners  then 
sought  to  have  it  declared  that  the  minerals 
could  not,  by  reason  of  the  company's  works, 
be  wrought,  and  that  they  were  entitled  to 
compensation.  Held  that  the  action  was 
irrelevant,  because  the  company  were  not 
bound  under  the  Act  to  pay  compensation 
unless  they  apprehended  danger  to  their  works 
and  prevented  the  mine-owners  from  pro- 
ceeding with  their  operations.  Tlie  Clippens 
Oil  Company  (Limited)  v.  Tlie  Edinburgh  and 
District  Water  Trs.,  1887  (0.  H.),  24  S.  L.  R 
398. 

54.  Water  Supply-^Statute— Edinburgh 
and  District  Waterworks  Special  Acts, 
1869,  1874,  1876,  1895.— On  a  construction 
of  the  Edinburgh  District  Waterworks 
Special  Acts,  1869  to  1895,  read  along  with  the 
Waterworks  Clauses  Act,  1847,  sec.  28,  held 
that  the  Edinburgh  Water  Trustees  had  not 


authority  to  lay  their  pipes  along  a  line  out- 
side the  limits  of  their  special  Acts.  Clippens 
Oil  Coy,  V.  Edinburgh  and  Dittrict  Water  Trs,, 
1897,  25  R  370;  35  S.  L.  R.  304 ;  5  S.  L.  T. 
242. 

55.  WaterSupply— Statute— Kirkcaldy 
and  Djrsart  Waterworks  Acts,  1867 — 
Damnum  fatale  —  Reparation  — -  Orerflow 
from  Beservoir— "  nood."-— Held  that  under 
section  43  of  the  above  Act,  the  Waterworks 
Commissioners  were  liable  for  damages  to  the 
complainers'  lands  from  floods  from  the  reser^ 
voirs  even  although  the  floods  might  not  have 
been  due  to  the  existence  of  the  reservoirs. 
Oheerved  (per  Lord  Watson)  that  statutory 
provisions  in  a  local  and  personal  Act  must 
be  regarded  as  a  contract  between  the  parties 
whether  made  by  mutual  agreement  or  forced 
on  them  by  the  legislature.  Countess  of  Rothes, 
dx,  V.  Kirkcaldy  Waterworks  Commrs,,  1882,  7 
A.  C.  694;  9  R.  (H.  L.)  108  ;  19  S.  L.  R.  907. 

56.  Water  Supply  —  Works  —  Opening 
Street— Crossing  Bridge— Land  "not  dedi- 
cated to  public  use"— Waterworks  Clauses 
Act»  1847,  sees.  28,  29.  —  Held  that  the 
Glasgow  Water  Commissioners  were  not  en- 
titled to  cut  through  plates  on  the  top  of  a 
girder  railway  bridge  canying  a  public  road^ 
for  the  purpose  of  suspending  their  pipes  from 
the  girders.  Glasgow  Magistrates  v.  Glasgow 
and  S,'W,  Rly.  Coy,,  1895,  A.  C.  376 ;  22  R. 
(H.  L.)  29  ;  32  S.  L.  R.  733  ;  2  S.  L,  T.  369. 

57.  WaterSupply— Works— Power  to  lay 
Pipes— Bridge— Waterworks  Clauses  Act, 
1847,  sees.  28,  29,  32— "TunneL"— Statutory 
authority  under  the  Waterworks  Clauses  Act, 
1847,  to  lay  a  line  of  water  pipes  along  a  road 
does  not  empower  the  undertakers  to  break 
into  the  fabric  of  a  railway  tunnel  over  which 
the  road  passes.  Such  works  are  not  "  tun- 
nels" in  the  sense  of  sec.  28  of  the  Act. 
Caledonian  Rly,  Cojt.  v.  Glasgow  Corpn.,  1901, 
3  F.  526  ;  38  S.  L.  B,  376 ;  8  S.  L.  T.  457. 

58.  Water  Supply— Works— Repairs  on 
Pipes  —  Interdict.  —  The  commissioners  of 
police  for  a  burgh  gave  notice  to  an  adjoining 
proprietor,  in  pursuance  of  the  Public  Health 
Acts,  with  which  the  Lands  Clauses  Acts  are 
incorporated,  of  their  intention  to  bring  in  a 
supplementary  water  supply,  and  convey  the 
same  by  means  of  an  aqueduct  through  his 
lands.  An  agreement  was  entered  into  by 
which  it  was  inter  alia,  agreed  that  the  pipes 
for  the  aqueduct  should  be  of  a  certain  size 
and  description,  and  thereafter   the    police 
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<x>mmi88ioner8  laid  down  fire-clay  pipes  for 
the  parpose,  and  paid  compensation  to  the 
proprietor.  Finding  these  inefficient,  they 
«ub8eqaently  laid  down  iron  pipes  in  the 
same  line  without  removing  the  fire-clay 
pipes.  The  proprietor  presented  a  note  of 
-suspension  and  interdict  against  this  being 
done,  which  the  Court  refused^  holding  (1) 
that  the  operations  were  of  the  nature  of 
repairs  on  the  existing  aqueduct,  and  (2)  that 
the  proprietor  could  suffer  no  damage  from 
the  fire-clay  pipes  being  allowed  to  remain. 
Bridget  v.  Police  Gommimoners  of  Fraserburgh, 
1887,  26  S.  L.  B.  151. 

59.  Water  Supply-— Trading  Pnrposea— 
'Railway— Water  for  Engines.— A  lease  of 
water  rights  to  a  local  authority,  printa  loco 
i or  domestic  purposes,  incorporated  the  pro- 
visions of  the  Public  Health  Act,  1867.  Sec. 
89  of  that  Act  empowers  the  local  authority 
to  dispose  of  the  surplus.  The  lease  also 
•contained  provisions  to  prevent  the  sending 
of  water  outside  the  district,  except  with  the 
landlord's  consent.  Held  that  the  restriction 
•did  not  prevent  the  local  authority,  without 
^consent,  selling  water  to  a  railway  company, 
for  the  service  of  locomotives  passing  through 
the  district  and  taking  in  water  there.  Seton 
v.  Linlithgow  Burgh  Cornmrs,,  1900,  2  F.  907  ; 
37  S.  L.  R.  715 ;  8  S.  L.  T.  47. 
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Notice  of  Accident,  105-107. 
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1.  Agreement  to  Pay  Compensation— 
Enforcement— Competency.— An  action  by 
a  workman  for  the  enforcement  of  an  agree- 
ment to  pay  compensation  under  the  Act 
dismiised  as  incompetent.  Cochrane  y.  Traill 
d'  Sons,  1900,  2  F.  794  j  37  S.  L.  R.  662 ;  8 
S.  L,  T.  228. 

2.  Agreement  to  Pay  Compensation— 
Memorandum  —  Supervening  Arbitration. 
— ^An  agreement  to  pay  compensation  super- 
sedes arbitration,  and  is  enforceable  only  by 
registering  a  memorandum  in  terms  of  the 
Act.  So  where  a  workman  whose  employers 
had  agreed  to  pay  compensation  raised  arbi- 
tration proceedings  to  have  their  liability 
fixed  by  decree,  held  (1)  that  the  action  was 
incompetent ;  but  (2)  that  it  was  still  open 
to  the  workman  to  register  a  memorandum. 
Dunlop  V  Rankin  tt-  Blackmore,  1901, 4  F.  203  ; 
39  S.  L.  R  146. 

3.  Agreement  to  Pay  Compensation- 
Oral  Agreement— Begistration  of  Memo- 
randum.— Opi7iions  that  an  oral  agreement 
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to  pay  oompensation  under  the  Act  may  be 
enforced  by  lodging  and  registering  a  memo- 
randum of  the  agreement.  Cochrane  v.  Traill 
db  Sms,  1900,  2  F.  794  ;  37  S.  L.  R.  662 ;  8 
S.  L.  T.  228. 

4.  Agreement  to  Pay  Compensation— 
Oral  Agreement— Bdgifltration  of  Memo- 
randtun. — It  is  competent  to  record  a  memo- 
randum of  an  agreement  to  pay  compensation 
made  orally  and  proved  by  parole.  Traill  d; 
Sons  Y.  Cochrane,  1901,  3  F.  1091  ;  38  S.  L.  R 
848  ;  9  S.  L.  T.  183. 

5.  Arbitration  — Application  to  Sheriff 
Two  Years  after  Accident— Is  it  Original 
or  for  Bdview  7— See  Jamieson  v.  Fife  Coal 
Coy.,  Ltd.,  1903,  5  F.  958 ;  40  S.  L.  R.  704 ; 
11  S.  L.  T.  183. 

6.  Arbitration  —  Arbitrator  —  Duties  — 
Inquiry— Procedure— Decree  by  Default.— 
In  awarding  compensation  under  the  Act,  the 
Sheriff,  proceeding  as  an  arbitrator,  must 
make  inquiry.  He  may  not  pronounce  decree 
by  default.  United  Collieries  Coy.  v.  Gavin, 
1899,  2  F.  60 ;  37  S.  L.  R.  47  ;  7  S.  L.  T.  197. 

7.  Arbitration  —  Oonunon  Law  Action 
converted  into  Arbitration — Procedure.— 

In  an  action  by  a  widow  at  common  law  and 
under  the  Employers'  Liability  Act,  for 
damages  for  the  death  of  her  husband,  the 
Sheriff  was  of  opinion  that  the  pursuer  had 
failed  to  state  a  relevant  case,  and  appointed 
a  diet  to  discuss  the  defenders'  liability 
under  the  Workmen's  Compensation  Act, 
1897.  Held  that  the  procedure  was  com- 
petent. Henderson  v.  Glasgow  Corpn.,  1900,  2 
F.  1127  ;  37  S.  L.  R.  857 ;  8  S.  L.  T.  118. 

8.  Arbitration  —  Oommon  Law  Action 
converted  into  Arbitration  —  Time  for 
doing  so.  —  An  action  for  damages,  raised 
at  common  law  and  under  the  Employers' 
Liability  Act,  by  the  representatives  of  a 
workman  who  had  been  killed  in  the  employ- 
ment of  the  defenders,  was  dismissed  on  29th 
November  1900.  In  February  1901,  the  pur- 
suers made  application  to  the  Court  to  have 
compensation  fixed  under  the  Act.  Held 
that  the  application  came  too  late.  Baird 
V.  Higginbotham  d-  Coy.  Ltd.,  1901,  3  F.  673 ; 
38  S.  L.  R.  479;  8  S.  L  T.  497. 

9.  Arbitration  —  Procedure  —  Summary 
Nature— Guidance  for  Arbiters— What  to 
Find. — Sheriffs  who  arbitrate  under  the  Act 
should  treat  the  proceedings  as  summary  in 


their  nature  ;  they  should  endeavour  to  avoid 
the  possibility  of  numerous  appeals  by  de- 
ciding the  whole  case  at  one  time,  facts  and 
law ;  for,  although  this  may  involve  findinga 
in  fact  which  their  views  on  the  relevancy  of 
the  application  would,  if  sound,  render  un- 
necessary; still,  it  enables  the  Court  on  a 
single  appeal  to  deal  with  the  whole  ques- 
tions between  the  parties.  Accordingly  an 
arbiter,  when  deciding  against  the  applicant, 
should,  on  the  off-chance  that  his  law  might 
be  wrong,  mention  the  amount  of  compen- 
sation which  would,  in  that  contingency,  bo 
due.  Rankine  v.  Alloa  Coal  Coy.,  1903,  5  F. 
1164;  40  S.  L.  R.  828  ;  11  S.  L.  T.  283. 

10.  Compensation— Amount— "Average 
Weekly  Earnings." — A  workman  wrought  on 
Friday  of  one  week  (wages  7s.),  and  four  days 
in  the  next  week  (wages  £l,  12s.),  was  in- 
jured, and  claimed  compensation.  Held  that 
his  average  weekly  earnings  were  to  be  ascer- 
tained by  adding  the  total  wage  and  dividing 
by  two,  i.e.,  19s.  6d.  Ld.  Moncreiff  reserved 
his  opinion  on  the  applicability  of  the  Act 
where  the  service  had  all  been  performed 
within  one  week.  Cadzow  Coal  Coy.  v.  Gaffheyf, 
1900,  3  F.  72;  38  S.  L.  R  40;  8  S.  L.  T.  224. 

11.  Compensation— Amount — "Average 
Weekly  Earnings."- A  miner  worked  Tues- 
day and  Wednesday  of  one  week  and  earned 
16s.  2d.  On  the  following  Monday  he  started 
work  but  was  injured  before  earning  anything. 
Held  that  his  average  weekly  earnings  were 
16s.  2d.  Nelson  v.  Kerr  db  Mitchell,  1901,  3  F. 
893  ;  38  S.  L  R  645  ;  9  S.  L.  T.  83. 

12.  Compensation- Amount— "Average 
Weekly  Earnings."- A  miner  worked  from 
15th  to  17th  August,  and  from  19th  (Monday) 
till  1st  September,  when  he  was  killed.  Held 
that  the  total  earnings  of  the  deceased  must 
be  divided  by  the  number  of  weeks  during 
which  he  had  worked  in  order  to  obtain  his 
"average  weekly  wage."  Peacock  v.  Niddrie 
and  Benhar  Coal  Coy.,  1902,  4  F.  443;  39 
S.  L.  R.  317;  9  S.  L.  T.  379. 

13.  Compensation— Amount— "Average 
Weekly  Earnings."— You  cannot  ascertain 
the  "  average  weekly  wage "  of  a  man  unless- 
he  has  been  employed  for  more  than  one  week. 
If  he  be  killed  during  the  first  week,  his  de- 
pendents shall  not  receive  compensation ;  but 
if  he  has  been  employed  for  &ye  days  in  one 
week,  and  again  for  four  days  in  the  next 
week,  the  law  is  satisfied,  an  average  can  be 
struck,  and  compensation  must  be  paid,  even 
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although  the  employment  in  the  second  week 
ensues  upon  an  accident  wherein  he  has  sus- 
tained vital  (though  not  immediately  opera- 
tive) injuries.  Doyh  v.  Beattie  d:  Sons,  1900, 
2  F.  1166;  37  S.  L.  R.  915;  8  S.  L.  T.  131. 
But  cf.  Russell  v.  M*Glw^,  1900,  2  F.  1312 ; 
37  S.  L.  K  931 ;  8  S.  L.  T.*  172 ;  and  HiuaH  v. 
Nixon  d!  Bruce  [1901],  A  C.  79. 

14.  Comp6ii8ation-—Amoimt— "Average 
Weekly  Earnings  "--Agreed-on  Wage. — 
Where  a  workman  has  heen  engaged  at  a 
£zed  wage  per  week,  that  wage  is  the  basis 
for  determining  the  amount  of  compensation 
payable  to  him.  Brovm  v.  Cunmnyham,  Ltd,, 
1904,  6  F.  997 ;  41  S.  L.  R.  835 ;  12  8.  L.  T. 
231. 

15.  Compensation— Amount — "Arerage 
Weekly  Earnings."— Continuity  of  Employ- 
ment.— Sched.  1,  sec.  1  (6)  of  the  1897  Act, 
contemplates  continuity  of  emplo3rment.  A 
break  in  the  employment  caused  by  injuries 
received  in  the  course  thereof  is  a  breach  of 
fiuch  continuity,  although  the  master  has  been 
paying  compensation  during  the  break.  After 
a  year's  service  a  workman  was  injured  on 
16th  August.  He  received  compensation 
under  the  Act  till  15th  October.  On  that 
day  he  returned  to  work,  and  after  working 
for  two  hours  was  again  injured.  Held  that 
his  average  weekly  wage  in  the  sense  of  the 
statute  was  the  sum  earned  in  the  two  hours 
he  worked  on  the  15th  October.  Gibb  v. 
Dutdop  ct  Coy.,  Ltd.y  1902,  4  F.  971 ;  39  S.  L.  R. 
750;  10  S.  L.  T.  184. 

16.  Compensation— Amount— "Average 
Weekly  Earnings  "-Emplosrment  on  One 
Day. — Only  the  period  of  continuous  employ- 
ment with  the  same  employer  prior  to  the 
accident  is  to  be  taken  into  account  in  calcu- 
lating the  "  average  weekly  earnings  "  of  the 
workman.  Where  that  period  is  only  part  of 
a  day,  the  actual  sum  earned  is  the  "average 
weekly  earnings."  Greioar  v.  Caledonian  Rly, 
Coy,,  1902,  4  F.  895 ;  39  S.  L.  R.  687  ;  10 
S.  L.  T.  111.  M'Gue  v.  Barclay,  Curie  d- 
Coy,,  1902,  4  F.  909 ;  39  S.  L.  R.  690 ;  10 
S.  L.  T.  116. 

17.  Compensation— Amount— "Average 
Weekly  Earnings  "—Piece- Worker. —Where 
a  workman  has  been  employed  on  piece-work 
at  irregular  intervals,  during  an  extended 
period  of  time,  in  the  event  of  his  death  by 
accident  in  course  of  his  employment,  the 
compensation  to  which  his  wife  and  children 
are  entitled  under  the  Workmen's  Compensa- 
tion Act,  1897,  is  assessed  by  dividing  the  total 


amount  which  he  earned  by  the  number  of 
weeks  in  the  extended  period,  and  multiplying 
by  156.  Small  v.  M'Cormick  <fc  Etoing,  1899, 
1  F.  883;  36  S.  L.  R.  700 ;  7  S.  L.  T.  35. 

18.  Compensation— Amount— "Averse 
Weekly  Earnings"— Week— Trade  Week. 
— To  ascertain  a  workman's  average  weekly 
earnings  divide  the  total  of  his  earnings  by 
the  number  of  weeks  in  which  he  has  worked. 
If  the  business  in  which  he  is  employed 
divides  time  into  trade  weeks  as  distinguished 
from  calendar  weeks,  take  the  trade  weeks  as 
the  unit  of  division.  Fleming  v.  LochgeUy  Iron 
and  Coal  Coy,,  1902,  4  F.  890 ;  39  S.  L.  R  684; 
10  S.  L.  T.  114.  Campbell  v.  Fife  Coal  Coy. 
Ltd,,  1902,  5  F.  170 ;  40  S.  L.  R.  143 ;  10 
S.  L.  T.  410. 

19.  Compensation  —  Amount  —  Earning 
Capacity— Offer  to  Continue  Employment 
at  Old  Wages. — There  is  no  obligation  upon 
a  workman  to  continue  in  the  employment  of 
masters  in  whose  service  he  has  been  injured 
even  at  the  old  rate  of  wages.  He  may  leave 
them,  and,  if  his  wage-earning  capacity  has 
been  diminished  (a  question  of  fact),  claim 
compensation.  They  cannot  bar  his  claim  by 
tendering  the  old  employment  at  the  old 
wages.  Fraser  v.  Great  North  of  Scotland  Rly, 
Coy,,  1901,  3  F.  908;  38  S.  L.  R  653;  J) 
S.  L.  T.  96. 

20.  Compensation  —  Amount  —  Earning 
Capacity.  —  It  is  not  conclusive  against  a 
man's  claim  to  compensation  that  he  earns 
equal  wages  after  the  accident.  In  such 
circumstances  the  arbitrator  should  make  a 
declaration  of  liability,  leaving  the  amount 
and  duration  to  be  fixed  on  application  under 
clause  2  of  First  Schedule.  Freeland  v.  Mac- 
farlane,  Lang  d-  Coy.,  1900,  2  F.  832;  37 
S.  L.  R.  599 ;  7  S.  L.  T.  456. 

21.  Compensation— Amount  —  Earnings 
— Piece-Worker  receiving  unpaid  Assist- 
ance.— A  miner  was  paid  by  output.  He 
employed  his  son  to  help  him,  but  paid  him 
nothing.  In  computing  the  earnings  of  the 
father,  held  that  no  allowance  fell  to  be  made 
in  respect  of  the  assistance  lent  by  the  son. 
Nelsoj}  V.  Kerr  d  Mitchell,  1901,  3  F.  893;  38 
S.  L.  R  645  ;  9  S.  L.  T.  83. 

22.  Compensation -^  Amount  —  Fall  in 
Wages  —  Age  of  Workman.  —  Two  years 
after  an  accident  which  had  resulted  in  total 
incapacity  of  a  workman — his  employers  in 
the  interim  having  paid  compensation  volun- 
tarily —  an   application    was    made    to    the 
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Sheriff  to  fix  the  amount  of  compensation 
due.  Held  that  the  arhiter  was  not  entitled 
to  take  into  consideration,  in  making  his 
assessment,  (1)  the  fact  that  wages  were 
lower  then  than  at  the  date  of  the  accident, 
(2)  that  the  workman  had  at  the  later  date 
reached  an  age  at  which  men  did  not  earn 
full  wages.  Jamieton  v.  Fife  Coal  Coy.  Ltd,, 
1903,  5  F.  958 ;  40  S.  L.  R.  704 ;  11  S.  L.  T. 
201. 

2S.  Compensation  —  Amonnt  —  Partial 
Incapacity. — Where  the  result  of  an  accident 
entitling  to  compensation  is  partial  incapacity, 
the  arbiter,  in  assessing  compensation,  is  not 
restricted  to  50  per  cent,  of  the  difference 
between  the  wages  earned  before  and  after 
the  accident.  He  may  award  up  to  the  full 
difference,  provided  he  do  not  exceed  50  per 
cent,  of  the  original  average  earnings,  nor 
award  a  sum  which,  when  the  wages  earned 
after  the  accident  are  added,  shall  exceed  the 
total  amount  earned  before  it.  Parker  v. 
IVm.  Dixon  ds  Coy,  Ltd.,  1902,  39  S.  L.  R.  663 ; 
10  S.  L.  T.  153.  Geary  v.  Wm.  Dixon  Ltd., 
1899,  36  S.  L.  R.  640;  7  S.  L.  T.  12.  Corbet 
v.  Glaagm  Iron  and  Steel  Coy.,  1903,  5  F.  782 ; 
40  S.  L.  R.  601 ;  11  S.  L.  T.  60. 

24.  Compensation  ^  Amount  —  Partial 
Incapacity.  —  Schedule  1  (1)  of  the  Work- 
men's Compensation  Act,  1897,  restricts  the 
amount  recoverable  by  an  employee,  where 
total  or  partial  incapacity  results  from  in- 
jury, to  50  per  cent,  of  his  average  weekly 
wage  prior  to  the  date  of  the  accident ;  sub- 
sec.  (2)  directs  the  arbitrator,  in  regulating 
the  amount  of  compensation,  to  have  regard 
to  the  difference  between  the  man's  wage- 
earning  capacity  before  and  after  the  injury. 
Held  (1)  that  a  workman  whose  wage-earning 
capacity  had  been  diminished  by  a  partial 
disablement  resulting  from  an  accident  was 
not  entitled  to  demand  as  of  right  that  com- 
pensation be  fixed  at  the  difference  between 
his  average  wage  before  and  after  the  accident; 
(2)  that  such  difference  was  a  point  of  con- 
sideration, and,  failing  other  material,  might 
afford  the  sole  criterion,  and  so  become  the 
estimate  of  compensation;  (3)  an  argument 
that  the  workman  was  entitled  to  recover 
only  50  per  cent,  of  the  difference  repelled. 
Geary  v.  Dixon  Ltd.,  1899,  36  S.  L.  R.  640 ;  7 
S.  L.  T.  12. 

25.  Compensation  —  Amount  —  Funeral 
Expenses— Penon  Partially  Dependent.— 

Where  a  person  partially  dependent  on  a 
deceased  workman   is  entitled  to  compensa- 


tion under  the  Act,  the  arbiter,  in  assessing 
the  sum  to  be  awarded,  may  take  into  con- 
sideration the  fact  that  the  dependant  has- 
made  disbursements  for  funeral  expenses  of 
the  deceased.  Hughes  v.  Summerlee  and  Moss-- 
end  Irm  and  Steel  Coy.,  1903,  6  F.  784 ;  40 
S.  L.R.602;  11  S.  L.T.  61. 

26.  Compensation  —  Amount -— Nominal 
Compensation  —  Complete  Recovery  — 
Reservation  of  Claim. — Where  the  Court 
was  satisfied  that  an  injured  workman  to 
whom  compensation  had  been  paid  had  re- 
covered, they  terminated  his  compensation ; 
and  refused  to  make  a  finding  of  nominal 
compensation,  which  would  have  had  the 
effect  of  keeping  the  claim  open  for  review 
in  the  event  of  the  ill  effects  of  the  accident 
recurring.  Husband  v.  Campbell,  1903,  5  F. 
1146  ;  40  S.  L.  R.  822 ;  11  S.  L.  T.  243. 

27.  Compensation— Amount  — Minimum 
of  £150— Maximum  of  £300— When  Due.— 

Opinions  that  the  dependants  of  a  workman^ 
killed  in  course  of  his  employment,  are  not 
entitled  to  the  minimum  of  £150  (First 
Schedule,  1  {a)  (1)),  unless  the  workman  haa 
been  employed  by  the  master,  in  whos^ 
service  he  met  with  his  death,  for  three 
years  {D(/yle  v.  Beattie  <fc  Sans,  1900,  2  F.  1166  ; 
37  S.  L.  R.  915;  8  S.  L.  T.  131);  on  the 
other  hand,  the  maximum  of  £300  is  not  to 
be  exceeded  in  any  circumstances.  Russell  v. 
M'Cluskey,  1900,2  F.  1312  ;  37  S.  L.  R.  931 ;  8 
S.  L.  T.  172. 

28.  Compensation— Amount— Minimum 
of£15(^Is  Three  Years'  Employment 
necessary  to  Entitle?  —  Held  that  the 
minimum  of  £150,  fixed  by  sec.  (1)  (a)  (1)  of 
schedule  1  of  the  Act  is  the  compensation 
payable  to  the  dependants  of  a  workman 
entitled  to  compensation,  although,  prior  to 
his  death,  he  have  not  been  three  years  in  the 
employment  of  the  masters  in  whose  servioe 
he  met  with  the  accident.  Forrester  <t*  Goy.y 
V.  M'Callum,  1901,  3  F.  650 ;  38  S.  L.  R.  448  ^ 

8  S.  L.  T.  486. 

29.  Compensation- Amount— Minimum 
— No  Wages  earned.— Where  an  employee 
was  killed  before  he  had  earned  any  wages, 
the  Court  allowed  the  statutory  minimum  of 
£150  as  compensation.  Leonard  v.  Baird  tt 
Cmf.  Ltd.,  1901,  3  F.  890 ;  38  a  L.  R.  649  f 

9  S.  L.  T.  83. 

30.  Compensation— Amount— Remit  to 
Assess. — In  dismissing  an  action  for  damages 
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for  personal  injury,  on  the  ground  that  the 
pursuer  had  elected  to  take  oompensation 
under  the  Act,  and  was  so  barred  from  suing 
in  terms  of  sec.  1  (4)  of  the  1897  Act,  the 
Court  remitted  to  the  Sheriff  to  determine  the 
compensation  due  under  the  Act.  Little  v, 
MacLellan,  1900,  2  F.  387  ;  37  S.  L.  R  287 ; 
7  S.  L.  T.  313. 

31.  Compensation— Payment  a  Bar  to 
other  Action— Person  other  than  Depen- 
dant— Election. — A  child  of  a  workman  killed 
through  the  negligence  of  his  employer  is 
not  precluded  from  suing  for  damages  at 
common  law  because  the  master  has  already 
paid  compensation  to  other  members  of  the 
family  who  were  dependent  on  the  deceased. 
Blain  v.  Greenock  Foundry  Coy^  1903,  5  F. 
893  ;  40  S.  L.  B.  639;  US.  L.  T.  92. 

82.  Compensation— Pasrment  a  Bar  to 
Action  at  Common  Law— Election.— An 

employer  pleaded,  in  bar  of  an  action  for 
damages  for  personal  injury  raised  against 
hun  by  a  workman,  that  the  workman  had 
accepted  compensation,  under  the  Workmen's 
Compensation  Act,  1897.  The  Court  allowed 
issues  and  counter-issue.  Campbell  v.  Cale^ 
donian  KLy.  Coy.,  1899,  1  F.  887 ;  36  S.  L.  R. 
699;  7S.  L.T.'53. 

33.  Compensation— Pasrment  a  Bar  to 
Action  at  Common  Law  —  Election. — 
Election  to  take  compensation  inferred  from 
acceptance  of  money  paid  as  under  the  Act, 
and  the  terms  of  receipts  granted  for  these 
payments.  LitUe  v.  MacLellan^  1900, 2  F.  387 ; 
37  S.  L.  R.  287 ;  7  S.  L.  T.  313. 

34.  Compensation— Payment  a  Bar  to 
Action  at  Common  Law— Election.— A  ser- 
vant was  injured  in  his  master's  employment 
and  sent  to  hospital.  When  there,  clerk  of 
the  master  called  on  him,  handed  him  128.  6d. 
and  a  receipt  for  the  money.  The  servant 
filled  in  his  name  and  address,  and  signed  the 
receipt,  which  bore  to  be  for  a  sum  received 
as  compensation  under  the  Workmen's  Com- 
pensation Act^  1897,  in  respect  of  the  accident. 
Nothing  was  said  by  either  party  at  the  inter- 
view. The  servant  had  made  no  claim  under 
the  Act.  Held  that  a  final  agreement  to  take 
compensation  was  not  proved  by  these  facts. 
Fowler  V.  Hughee^  1903,  6  F.  394  ;  40  S.  L.  R 
321  ;  10  S.  L.  T.  583. 

35.  Compensation— Payment  of  Damages 
a  Bar  of  Claim— Election— "Proceeds- 
Act,  sec  6. — Sec.  6  of  the  1897  Act  gives  a 


workman,  employed  by  A.  and  injured  in  the 
course  of  his  emplo3rment  by  the  fault  of  B., 
an  option  to  *'  proceed  either  at  law  "  against 
B.  for  damages,  or  against  A.  for  compensa- 
tion, ''but  not  against  both.''  Held  that  the 
word  "proceed"  does  not  mean  only  "by 
way  of  action."  A  workman  employed  by  A. 
was  injured  by  the  fault  of  B.,  from  whom 
he  claimed  damages,  and  received  a  sum  in 
return,  for  which  he  gave  a  discharge,  but 
"  without  prejudice  of  any  claim  for  compen- 
sation" against  A.  Held  in  terms  of  sec.  6 
that  such  claim  was  excluded.  Mulligan  v. 
Duk  db  Son,  1903, 6  F.  126 ;  41  S.  L.  R.  77 ;  11 
S.  L.  T.  433.  Murray  v.  N.  B.  Rly,  Coy.,  1904, 
6  F.  540;  41  S.  L.  R.  383 ;  11  S.  L.  T.  746. 

36.  Compensation  —  Review  —  Medical 
Examination  —  Refasal  to  Submit  to 
Medical  Referee— Arbitration— Agreement 
to  Pay. — Employers,  admitting  liability,  paid 
compensation  at  the  maximum  rate  to  an 
injured  workman  during  one  year.  No 
memorandum  of  the  agreement  was  regis- 
tered. At  the  end  of  the  year  the  workman 
was  examined  by  a  medical  man  appointed  by 
the  employers,  who  declared  him  recovered. 
The  workman  instituted  arbitration  proceed- 
ings without  submitting  himself  for  examina- 
tion by  the  medical  referee.  Held  (1)  that 
the  arbitration  proceedings  were  incompetent, 
there  having  been  an  agreement  to  pay  com- 
pensation ;  (2)  that  no  compensation  was  due 
from  the  date  of  the  employers'  medical  man's 
report  till  the  workman  should  have  been 
examined  by  the  medical  referee.  Davidson 
V.  SummerUe  and  Mosaend  Iron  and  Steel  Coy., 
1903,  5  F.  991 ;  40  S.  L.  R  764 ;  11  S.  L.  T.  269. 

37.  Compensation  —  Review  —  Medical 
Referee— Finality— Statutory  Rules,  1898, 
No.  407,  sec.  2. — The  rejwrt  of  the  medical 
referee,  called  in  by  the  Sheriff  in  terms  of 
clause  2  of  the  Statutory  Rules,  1897,  is  not 
final,  but  only  an  item  of  evidence.  Dowds  v. 
Rennie  ct*  Son,  1902,  5  F.  268 ;  40  S.  L.  R.  239  ; 
10  S.  L.  T.  439. 

38.  Compensation— Review  of  Weekly 
Payments— Medical  Examination- Certifi- 
cate— Finality. — The  certificate  of  a  medical 
man  (appointed  under  the  Act  to  examine 
injured  workmen  with  a  view  to  the  increase 
or  diminution  of  compensation)  is  conclusive 
evidence  of  the  condition  of  the  patient,  and 
as  to  the  cause  of  his  condition,  whether  it  be 
the  accident  which  gave  rise  to  a  claim  for 
compensation  or  some  other  cause.  M^Avan 
V.  Boom  Spinning  Cay.,  1901,  3  F.  1048;  38 


2401 


WORKMEN'S  COMPENSATION  ACTS 


2402 


S.  L.  R.  772;  9  S.  L.  T.  152.  Of.  Dowds  v. 
Bennte  <fc  Son,  1902,  6  F.  268 ;  40  S.  L.  R.  239  ; 
10  S.  L.  T.  439. 

39.  Compensation— Beview  of  Weekly 
Pasrments— Medical  Examination— Certifi- 
cate—First  Schedule,  sees.  11,  12 ;  Second 
Schedule,  sec.  18— Nominal  Compensation. 
— In  an  application  by  an  employer,  who  was 
paying  compensation,  to  have  the  amount 
reviewed,  the  Sheriff  remitted  to  a  medical 
practitioner,  appointed  in  terms  of  sec.  13  of 
Schedule  2,  to  examine  and  report  on  the 
workman's  condition.  He  reported  that  one 
of  the  man's  eyes  was  permanently  injured, 
but  that  he  was  fit  for  his  original  employ- 
ment as  labourer.  Held  that  the  certificate 
was  oonclusive  evidence  of  the  man's  condition 
and  fitness  for  his  old  employment ;  but,  lest 
disablement  should  result  from  his  injured 
eye,  the  Court  reduced  the  compensation  to 
Id.  weekly,  leaving  it  open  to  the  man,  on  a 
change  of  circumstances,  to  have  the  award 
reviewed.  Ferrier  v.  Gourlay  Brothers,  1902,  4 
F.  711  ;  39  S.  L.  R,  463 ;  9  S.  L.  T.  517. 

40.  Compensation  —  Beview  of  Weekly 
Pasrments— Medical  Examination- Beftisal 
to  Submit  to  Examination— Proof— Remit. 

— Where  a  workman  in  receipt  of  a  weekly 
payment  as  compensation  under  the  Act,  is 
asked  by  his  employers  to  submit  himself 
to  examination  by  a  medical  man  named  by 
them,  and  he  consents,  and  is  examined; 
then,  if  he  be  dissatisfied  with  the  medical 
man's  report,  he  is  entitled  to  proceed  to 
arbitration,  and  proof  ;  and  is  under  no  obli- 
gation to  submit  himself  for  a  second  exami- 
nation by  one  of  the  medical  men  appointed 
under  the  Act.  It  is  competent  for  the  arbi- 
trator to  remit  to  the  medical  referee ;  but,  at 
the  same  time,  he  must  not  deny  the  appli- 
cant an  opportunity  of  proving  his  case. 
Niddrie  and  Benhar  Coal  Coy,  v.  M^Kay,  1903, 
6  F.  1121 ;  40  S.  L.  R.  798;  11  S.  L.  T.  275. 
Strannigan  v.  Baird  <fc  Coy.,  1904  ;  6  F.  784 ; 
41  S.  L.  R.  609;  12  S.  L.  T.  152.  Johnstone 
V.  Cochran  d:  Coy.,  1904,  6  F.  854  ;  41  S.  L.  R 
644  ;  12  S.  L.  T.  176. 

41.  Compensation  — Review— Workman 
dissatisfied  with  Certificate  of  Medical 
Practitioner  provided  by  Employer— Be- 
ftisal of  Workman  to  Submit  himself 
to  Examination  of  Medical  Practitioner 
appointed  under  the  Act— Suspension  of 
Weekly  Pasrments  pending  such  Reftisal 
—Examination  resulting  in  Certificate  of 
Continued  Incapacity  —  Whether  Work- 


man entitled  to  recover  Weekly  Payments 
accruing  during  Period  of  Suspension. — 
On  22nd  May  1901  the  respondent  was 
injured  while  in  the  oomplainers'  employ- 
ment, and  by  agreement,  which  was  not 
recorded  till  29th  June  1903,  compensa- 
tion was  paid  him  until  30th  September 
1902.  The  complainers  then  called  upon  him 
to  submit  himself  to  a  medical  practitioner 
provided  and  paid  for  by  them.  This  gentle- 
man reported  he  was  fit  for  work,  and  com- 
plainers ceased  paying  him  compensation. 
The  respondent  thereupon  made  an  apphca- 
tion  to  the  Sherifi'  as  arbitrator  under  the  Act 
to  fix  the  compensation  to  be  paid  to  him,  but 
this  application  was  ultimately  held  to  be  in- 
competent. On  18th  June  1903  the  respon- 
dent submitted  himself  for  examination  to 
one  of  the  medical  practitioners  appointed 
under  the  Act,  who  reported  that  he  was  unfit 
for  work.  The  respondent  thereupon  recorded 
the  agreement  and  charged  the  complainers 
to  pay  compensation  at  the  agreed  on  rate 
from  30th  September  1902  to  14th  July  1903. 
The  oomplainer  brought  a  suspension  main- 
taining that  in  terms  of  the  above  section  the 
respondent's  right  to  compensation  was  abro- 
gated for  the  period  during  which  he  had 
failed  to  submit  himself  to  a  medical  practi- 
tioner appointed  under  the  Act.  Held  that 
the  respondent  was  entitled  to  compensation 
for  the  whole  period.  Summerlee  and  Mossend 
Iron  and  Steel  Coy.  v.  Davidson,  1904  (O.  H.), 
11  S.  L.  T.  519. 


42.  Compensation  —  Review  —  Improper 
Behaviour  of  Recipient  retarding  Recovery 
—Termination. — Where  the  Court  thought 
that  a  man  receiving  compensation  under  the 
Act  had  wilfully  neglected  to  take  advantage 
of  simple  and  reasonable  curative  methods 
which  were  put  at  his  service  by  his  employers, 
with  the  result  that  his  injuries  were  thereby 
rendered  permanent,  the  Court  approved  of  an 
order  by  the  Sheriff  terminating  the  weekly 
payments.  Dowds  v.  Bennte  db  Son,  1902,  5 
F.  268  ;  40  S.  L.  R.  219  ;  10  S.  L.  T.  439; 
and  see  No.  26. 

43.  Compensation— Review  —  Scope  of 
Review. — An  award  or  a  registered  memor- 
andum of  an  agreement  fixing  compensation 
under  the  Act  regulates  the  sum  payable, 
although  circumstances  have  altered,  until  it 
has  been  formally  ascertained  (in  terms  of  the 
Act)  that  compensation  is  no  longer  payable 
or  that  its  amount  must  be  modified.  Steel 
V.  Oakbank  Oil  Coy^  1902, 6  F.  244 ;  40  S.  L.  R. 
205 ;  10  S.  L.  T.  505.    Pumpherston  OH  Coy. 
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V.  Cavafiey,  1903,  5  F.  963 ;  40  S.  L.  R.  724 ; 
11  S.  L.  T.  171. 

44.  Compensation— Beview—Termina- 
tion  of  Weekly  Payment— Nominal  Allow- 
ance—Negligence of  Workman— Beftasal  to 
nndergo  Surgical  Operation. — A  workman 
whose  thamb  had  been  injured  was  in  receipt 
of  compensation.  It  was  represented  to  him 
that  a  simple  operation  would  remove  a  dis- 
ability of  his  thumb  which  prevented  him 
from  working  efficiently.  He  declined  to 
undergo  the  operation.  The  Court,  holding 
his  refusal  unreasonable^  remitted  to  the  Sheriff 
to  reduce  the  compensation  to  the  nominal 
sum  of  Id.  weekly.  Anderson  v.  Baird  d:  Coy, 
Ltd,,  1903,  6  F.  373  ;  40  S.  L.  R  263 ;  10 
S.  L.  T.  525.  But  where  the  proposed  opera- 
tion was  attended  with  greater  risk,  the 
Court,  holding  the  injured  workman  justified 
in  refusing  to  take  it,  refused  to  deprive  him 
of  compensation.  Sweeney  v.  Pumpherston  Oil 
Coy.y  1903,  6  F.  972;  40  S.  L.  R.  721;  11 
a  L.  T.  279. 

45.  Compensation  —  Beview  —  Termina- 
tion—Beceipt  of  Full  Wages  a  Bar  to 
Claiming. — ^A  workman  who  had  obtained  an 
award  of  compensation  on  the  ground  of  total 
incapacity,  returned  to  his  employers  and 
received  employment  at  his  old  wage.  No 
steps  were  taken  by  the  employers  to  have 
the  liability  to  pay  compensation  determined. 
Held  that  the  workman  was  not  entitled  to 
demand  compensation  for  periods  during 
which  he  had  been  receiving  full  wages  from 
the  same  masters.  Beath  d;  Keay  v.  Ness,  1903, 
«  F.  168;  41  S.  L.  R.  113;  11  S.  L.  T.  455. 

46.  Emplo3rment— Accident  "arising  out 
of  and  in  course  of  Emplojrment."  —  A 
labourer  employed  in  a  factory  offered  his  assis- 
tance to  one  of  the  mechanics  in  a  dangerous 
operation.  The  mechanic  gave  him  directions. 
In  carrying  them  out  the  labourer  was  killed. 
He  was  not  bound  to  obey  the  mechanic; 
^ut,  had  the  foreman  told  him  to  do  the 
work,  he  would  have  had  to  do  it.  Held  that 
lie  had  met  with  an  accident  arising  out  of 
■and  in  course  of  his  employment,  and  that 
compensation  was  due.  M^Quil>ban  v.  Menzies, 
1900, 2  F.  732 ;  37  S.  L.  R.  526  ;  7  S.  L.  T.  432. 

47.  Employment— Accident  "arising  out 
of  and  in  course  of  Emplosrment."— "A 
man  does  not  cease  to  be  in  the  course  of  his 
employment  merely  because  he  is  not  actually 
engaged  in  doing  what  is  specially  prescribed 
to  him,  if  in  the  course  of  his  employment  an 


emergency  arises,  and,  without  deserting  his 
employment,  he  does  what  he  considers  neces- 
sary for  the  purpose  of  advancing  the  work 
in  which  he  is  engaged  in  the  interest  of  his 
master."  (Per  Ld.  Kinnear.)  Durham  v. 
Broton  Brothers  db  Coy.  Ltd,,  1898, 1  F.  279 ; 
36  S.  L.  R.  190 ;  6  S.  L.  T.  239. 

48.  Employment— Accident  "  arising  out 
of  and  in  course  of  Emplojrment"— ''Seri- 
ous and  Wilfiil  ISiisconduct."— A  farm  hand 
was  working  upon  a  threshing-mill.  She  was 
cautioned  to  stay  in  her  own  place.  In  order 
to  speak  to  another  maid  she  stepped  over  a 
dangerous  part  of  the  machine  and  was  in- 
jured. Held  (1)  that  she  was  not  injured  in 
the  course  of  her  employment ;  (2)  that  she 
had  been  guilty  of  serious  and  wilful  miscon- 
duct. Callaghan  v.  Maxwell,  1900,  2  F.  240; 
.37  S.  L.  R.  313  ;  7  S.  L.  T.  339. 

49.  Employment— Accident  "arising  out 
of  and  in  course  of  Emplo3rment"— "Seri- 
ous and  Wilful  Misconduct."— An  engine- 
driver  whose  home  was  in  Perth  was  relieved 
at  Forfar.  It  was  then  his  duty  to  report 
himself  at  the  goods-shed  and  receive  a  pass 
to  take  him  to  Perth.  Until  he  reached  Perth 
he  was  entitled  to  wages  for  overtime.  The 
approach  from  the  spot  where  the  engine 
stood  when  the  relief  driver  came  on  board 
to  the  goods-shed  lay  across  a  line  of  rails 
down  which  the  express  trains  ran.  There 
was  another  and  a  safer  access  by  a  narrow 
footway,  but  that  was  sometimes  closed  by 
a  locked  gate.  The  driver  was  informed  that 
the  train  by  which  he  intended  to  travel  to 
Perth  was  signalled.  In  crossing  the  line 
he  was  knocked  over  and  killed  by  it.  Held 
(1)  that  he  was  acting  within  the  scope  of  his 
employment ;  (2)  that  he  had  not  been  guilty 
of  serious  and  wilful  misconduct.  Todd  v. 
Caledonian  Ely,  dry,,  1899,  1  F.  1047;  36 
S.  L.  R.  784  ;  7  S.  L.  T.  85. 

50.  Employment  —  Accident  "arising 
out  of  and  in  course  of  Emplojrment" — 
"Serious  and  Wilful  Misconduct"  — 
Breach  of  Begulations— Mine.— A  rule  for 
the  guidance  of  miners  directed  them  to  wait 
for  thirty  minutes  before  approaching  any 
mine  which,  having  been  fired,  failed  to  ex- 
plode. This  rule  was  not  observed  strictly, 
but  on  such  occasions  the  miners  were  in  the 
habit  of  examining  the  shot-hole  within  what 
they  considered  to  be  a  reasonable  time  from 
the  moment  of  igniting  the  fuse.  A  miner 
who  had  the  means  of  knowledge,  but  who  did 
not  actually  know  the  rule  in  question,  sunk 
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a  drill,  inserted  a  charge,  fired  the  fuse,  and 
retired.  No  explosion  followed.  Within  six 
minutes  he  ventnred  up  to  examine  it.  The 
charge  went  off,  and  he  was  injured  seriously. 
Held  (I)  that  he  had  been  injured  by  an 
accident  arising  out  of  and  in  course  of  his 
employment;  (2)  that  his  ignorance  of  the 
thirty  minutes'  rule  did  not  amount  to  seri- 
ous and  wilful  misconduct.  APNicol  v.  Speirs, 
Gibb  d-  Cay,,  1899, 1  F.  604 ;  36  S.  L.  R.  428 ; 
6  S.  L.  T.  353. 

51.  Employment  —  Accident  "arising 
oat  of  and  in  conrsa  of  Employment"  — 
"Serions  and  WilAil  Miflcondnct"  — 
Breach  of  BegnlationB  — Mine.  — A  miner 
was  killed  by  the  explosion  of  a  charge  while 
he  was  pulling  the  connecting  wires,  by  which 
it  should  have  been  fired  with  an  electric 
battery  by  a  regular  fireman.  His  reason 
for  touching  the  wires  was  unexplained.  He 
had  previously,  for  fun  it  was  said,  told  the 
fireman  that  no  charge  was  ready  for  firing. 
It  was  suggested  that  thereafter  he  was 
attempting  to  withdraw  the  charge  in  ignor- 
ance that  pulling  the  wires  might  be  danger- 
ous. Withdrawing  a  charge  is  forbidden  by 
the  Coal  Mines  Regulation  Act,  as  the  de- 
ceased well  knew.  Held  that  his  dependants 
were  entitled  to  compensation.  Lynch  v. 
Baird  d:  Cmj.  Ltd.,  1903,  6  F.  271 ;  41  S.  L.  R. 
214  ;  11  S.  L.  T.  597. 

52.  Employment  —  Accident  ''arising 
out  of  and  in  course  of  Employment  "— 
"  Serious  and  WilftQ  Misconduct  ''^-Breach 
of  Regulations— Begnlation  not  enforced. 

— The  labourers  in  a  foundry  required  leathers 
to  shield  their  hands  in  the  performance  of 
their  work.  Such  leathers  were  to  be  had  in 
two  places— on  the  furnace  platform  or  in 
the  store.  In  the  early  morning  the  store 
was  locked.  The  furnace  platform  was  reached 
by  a  stair  and  by  an  elevator.  A  notice  was 
posted  up  forbidding  the  men  the  use  of  the 
elevator,  but  they  were  in  the  habit  of  ignor- 
ing the  notice  and  ascending  by  this  method 
when  they  required  to  go  to  the  furnace 
platform.  At  four  o'clock  one  morning  a 
labourer,  who  had  been  in  the  foundry  about 
a  fortnight,  went  in  search  of  leathers.  He 
was  found  killed  in  the  elevator,  which  was  a 
dangerous  machine.    Held  on  the  facts  stated 

(1)  that  the  accident  was  one  which  arose 
in  the  course  of  the  deceased's  employment ; 

(2)  that  he  had  not  been  guilty  of  serious 
and  wilful  misconduct.  Logue  v.  FullerUm, 
Hodgwrt  d:  Barclay,  1901,  3  F.  1006 ;  38  S.  L.  R 
738 ;  9  S.  L.  T.  152. 


"in  course 


53.  Employment— 
of  Employment "— Leftving  Work  to  drink 
Water. — A  workman  at  a  pit-head,  while 
walking  across  a  line  of  rails  to  obtain  a 
drink  of  water  at  an  adjacent  boiler  shed, 
was  knocked  down  and  killed  by  a  runaway 
hutch.  Held  that  the  accident  occurred  in 
course  of  his  employment.  Keenan  ▼.  Flem-^ 
ingUm  Goal  Coy.  Ltd,,  1902,  5  F.  164;  40 
S.  L.  R.  144 ;  10  S.  L.  T.  409. 

54.  Employment— Accident  ''arising  out 
of  and  in  course  of  Employment  "—"Mine  " 
—"On,  in,  or  about  a  Mine"— Miner  goin^ 
home  on  Private  Line.— About  230  yards 
from  a  mine  where  he  worked,  a  miner,  while 
returning  from  his  work,  was  killed  upon  a 
branch  line  running  into  the  mine  from  the 
North  British  Railway's  main  line.  Held  that 
the  accident  was  not  one  "  arising  out  of  and 
in  course  of  his  employment."  Opinion  that 
he  was  not  injured  ''on,  in,  or  about  a  mine." 
Caton  V.  Summerlee  and  Mossend  Iron  and 
SUel  Coy.,  1902,  4  F.  989 ;  39  S.  L.  R.  762 ;  10 
S.  L.  T.  204. 

55.  Employment— Accident  "in  course  of 
Employment"  — Orer-straining.— A  miner 
found  a  derailed  hutch  in  one  of  the  pit  ways. 
He  strained  his  back  in  trying  to  replace  it. 
Held  that  he  was  entitled  to  compensation 
for  injury  accidentally  received  in  course  of 
his  employment.  Stewart  v.  WiUons  and  Clyde 
Coal  Coy.  Ltd.,  1902,  5  F.  120  ;  40  S.  L.  R.  81 ; 
10  S.  L.  T.  366. 

56.  Employment— Accident  "in  course 
of  Employment  "—Railway  Servant— Ife^f 
that  a  railway  carter,  injured  while  stopping 
his  horse  which  had  started  off  inside  the  com- 
pany's goods  shed,  had  been  injured  "  in  the 
course  of  his  employment.'*  Devine  v.  Cale- 
donian Rly.  Cay.,  1899,  1  F.  1 105  ;  36  S.  L.  R. 
877 ;  7  S.  L.  T.  99. 

57.  Employment— Accident  "arising  out 
of  and  in  course  of  Employment  "—Railway 
— Engine-Driyer. — An  engine-driver  walked 
from  the  lye  where  his  engine  was  stationed 
across  lines  of  rails  to  speak  to  a  traffic 
regulator.  He  then  went  on  over  several 
lines  still  further  from  his  engine,  and  entered 
into  casual  conversation  with  a  friend.  On 
his  way  back  to  his  engine  he  was  knocked 
over  and  killed.  Held  that  the  accident  waa 
one  "  arising  out  of  and  in  course  of  his  em- 
plojonent."  Goodlet  v.  Caledonian  Rly.  Coy.^ 
1902,  4  F.  986;  39  S.  L.  R.  769;  10  S.  L.  T. 
203. 
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58.  Employmeiit— Accident  "in  course 
of  Employment "  —  Cause  of  Death  —  In- 
cipient Disease  in  Workman.— An  accident 
in  course  of  his  employment  held  to  be  the 
proximate  cause  of  a  workman's  death  and 
to  entitle  his  representatives  to  compensa- 
tion, although  at  the  time  of  the  accident 
the  man  was  suffering  from  a  disease  which 
would  have  shortened  the  natural  course  of 
his  life.  Golder  v.  GaUdjonian  Rly,  Coy,^  1902, 
5  F.  123;  40  S.  L.  R.  89;  10  S.  L.  T.  373. 

59.  Employment— Accident  "arising  out 
of"  Employment— Horseplay  of  Fellow- 
Workmen. — Held  (diss,  Ld.  Moncreiff)  that 
an  accident  caused  to  a  workman  by  horseplay 
on  the  part  of  fellow-workmen  did  not ''  arise 
out  of  "  his  employment ;  and  that  the  master 
was  not  liable  to  pay  compensation.  Falconer 
V.  London  and  Glasgow  Engineering  Coy,,  1901, 
3  F.  664  ;  38  S.  L.  R.  381 ;  8  S.  L.  T.  430. 

60.  Employment— Accident  "arising  out 
of  and  in  course  of  Employment  "—Quarrel 
between  Workmen.  —  A.  and  B.  were 
machinemen  in  a  factory,  and  they  used 
brushes  for  oiling  their  machines.  A.  having 
taken  B.'s  brush,  B.  tried  to  take  it  back,  and 
a  struggle  ensued  in  course  of  which  A.  was 
injured  by  a  sharp  plate  which  B.  was  carry- 
ing. Held  that  the  accident  arose  "out  of 
and  in  course  of  "  his  employment.  M^Intyre 
V.  Rodger  d:  Coy,,  1903,  6  F.  176  ;  41  S.  L.  R. 
107 ;  11  S.  L.  T.  467. 

61.  Employment— Accident  "arising  out 
of  and  in  course  of  Emplosrment  "—Work- 
men on  Way  to  Work.— An  accident  to  a 
miner  occurring  on  the  ways  leading  to  the 
pit  where  he  worked,  held  to  have  "arisen 
out  of  and  in  course  of  his  employment, 
he  being  at  the  time  on  his  way  to  work. 
Mackenzie  v.  CoUness  Iron  Coy,  Ltd,,  190.3,  6  F. 
8;  41  S.  L.  R.  6;  11  S.  L.  T.  350. 

62.  Employment  —  Accident  "arising 
out  of  and  in  course  of  Employment"— 
Workman  climbing  Balling  to  get  to  Work. 
— ^A  workman  was  employed  in  decorating  a 
church.  One  morning  he  was  unable  to  open 
the  door  of  the  building,  so  he  climbed  over  a 
spiked  railing  and  got  in  by  a  window.  In 
climbing  the  railing  he  spiked  his  foot.  Death 
resulted  from  the  accident.  Held  that  the 
accident  did  not  arise  out  of  and  in  course  of 
his  emplojrment.  Otbson  v.  Wilson,  1901, 3  F. 
661 ;  38  S.  L.  R.  450;  8  S.  L.  T.  497. 

63.  Employment— Accident  "in  course 
of   Employment " — ^Agriculture — Forestry 


—Felling  and  Removing  Timber— Work- 
men's Compensation  Act,  1900,  sec.  1. — 

(1)  Cutting  down  trees  which  his  master, 
a  wood  merchant,  had  purchased  from  the 
owners  of  a  forest,  putting  the  timber  on 
carts,  and  carting  it  away,  held  not  to  be  acts 
of  forestry  which  would  entitle  a  servant 
to  compensation  under  the  Act.  Meally  v. 
M*Gowan,  1902,  4  F.  883 ;  39  S.  L.  R.  662 ; 
10  S.  L.  T.  145. 

64.  Employment— Accident  "in  course 
of  Employment "  — Agriculture  —  Trayel- 
ling  Threshing  Mill. — The  driver  of  a  trac- 
tion engine,  which  travels  about  the  country 
with  a  threshing  mill,  is  entitled  to  compen- 
sation if  injured  while  on  his  way  with  the 
outfit  from  one  place  to  another.  Proctor  v. 
Cumisky,  1904,  6  F.  832 ;  41  S.  L.  R.  636  ;  12 
S.  L.  T.  172. 

65.  Employment— Building  Thirty  feet  in 
Height— Machinery  driyen  by  Mechanical 
Power.  —  "  If  machinery  driven  by  steam, 
water,  or  other  mechanical  power  is  being 
used  for  the  purpose  of  construction,  repair, 
or  demolition  of  a  building  it  need  not  exceed 
thirty  feet  in  height ''  in  order  that  a  work- 
man, injured  at  any  such  operation,  may 
claim  compensation  in  terms  of  the  Act. 
Mumin  v.  CakUncood,  1899,  1  F.  862  ;  36 
S.  L.  R  648 ;  7  S.  L.  T.  16. 

66.  Employment— Building  Thirty  feet 
in  Height— How  Measured— Scaffolding- 
Trestles. — Held  (1)  that  in  measuring  the 
height  of  a  building  for  the  purposes  of  the 
Act  it  was  right  to  include  the  depth  of 
culverts  sunk  inside  it  and  the  height  of  a 
cupola  on  its  top ;  (2)  that  trestles  support- 
ing planks  were  "  scaffolding  " ;  (3)  that  it 
was  immaterial  that  at  the  time  of  an  accident 
the  trestles  and  planks  were  lying  heaped 
together  and  not  in  use,  if  the  building  was 
de  facto  in  course  of  construction  by  their  use. 
HcUstead  v.  Thomson  cO  Sons,  1901,  3  F.  668  ; 
38  S.  L.  R.  473. 

67.  Emplosrment  —  "  Oonstruction  "  — 
Question  of  Law  or  Fact. — Whether  or  not 
work  is  *' construction  "  in  the  sense  of  sec. 
7  (1)  of  the  1897  Act,  is  a  question  of  law. 
Hobbs  db  Sammls  v.  Bradley,  1900,  2  F.  744  ; 
37  S.  L.  R.  532 ;  7  S.  L.  T.  433. 

68.  Employment— "Engineering  Work" 
—Erection  of  Machine  —  Undertaker.— A 

firm  of  machine  makers  employed  a  workman 
to  erect  a  hay-cutting  machine  and  test  it  in 
the  premises  of  the  purchaser.    In  course  of 
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testing  mechanical  power  was  used  and  the 
workman  sustained  injuries.  Held  that  he 
was  entitled  to  compensation,  his  employers 
being  undertakers  of  engineering  work  in  the 
sense  of  sec.  7  of  the  Act.  lieid  v.  Fleming  et- 
Coy.y  1901,  3  F.  1000;  38  S.  L.  R.  720;  9 
S.L.  T.  113. 

69.  Employment— "Engineering  Work" 
—Lifting  Goods  by  Mechanical  Power.— 
Lifting  goods  from  the  ground  on  to  a  lorry 
does  not  constitute  '' engineering  work,"  al- 
though a  hydraulic  jack  be  employed  in  course 
of  the  operation.  Roe  v.  Fraser,  1899,  1  F. 
1017  ;  36  S.  L.  R.  783 ;  7  S.  L.  T.  73. 


70.  Employment— "Engineering  Work" 
— *'0n,  in,  or  abont  Work"  — Repairing 
Boad— Steam-Boller. — The  repair  of  a  high- 
way by  a  steam-roller  and  its  attendant  water- 
carts  is  ''engineering  work";  so  that  the 
man  who  drives  the  watercart  is  engaged 
"  on,  in,  or  about  work  "  which  entitles  him, 
if  injured,  in  the  course  of  his  employment, 
to  compensation  under  the  Act.    MidcUemiss 

V.  Berwicksfnre  0.  C,  1900,  2  F.  392;  37 
S.  L.  R.  297 ;  7  S.  L.  T.  330. 

71.  Emplojnnent—  "  Factory  "  —  "  Abont 
a  Factory." — A  carter  in  the  employment 
of  wood  craftsmen  was  driving  a  load  of  wood 
for  building  operations  to  a  place  at  some 
distance  from  his  master's  factory,  but  when 
he  had  travelled  about  two  miles  upon  his 
journey  his  cart  was  overturned  by  a  land- 
slip upon  the  public  road,  and  he  was  killed. 
Held  that  he  had  not  met  with  the  accident 
when  "  about  a  factory,"  and  that  his  repre- 
sentatives had  no  claim  for  compensation 
under  the  Act.  Bell  d:  Sime,  Lid.  v.  JVhitton, 
1 899, 1  F.  942  ;  36  S.  L.  R.  754 ;  7  S.  L.  T.  59. 

72.  Emplosnnent- ''Factory"— Bottling 
Cellar  of  Hotel— Bottle  Washing  Works. 

Held  that  a  bottling  cellar  in  a  hotel,  where 
hand-driven  machines  were  used  and  a 
hydraulic  scrubbing  machine  (for  dirty 
bottles),  was  not  a  factory  in  the  sense  of 
the  Act.  Kaviinagh  v.  Caledonian  Kly.  Coy., 
1903,  5  F.  1128 ;  40  S.  L.  R.  812 ;  11  S.  L.  T. 
281.  So  also  where  similar  premises  were 
attached  to  a  store.  Campbell  v.  APNee^ 
1903,  5  F.  1161 ;  40  S.  L.  R.  824  ;  11  S.  L.  T. 
277. 

73.  Emplojnnent— "Factory"— Car  Shed 
— Repair  Shop  with  Machinery—"  On,  in, 
or  abont."  —  Adjacent  to  a  shed  for  the 
housing  of  tramcars  was  a  workshop  contain- 


ing machinery  driven  by  electricity.  The 
workshop  was  an  adjunct  of  the  shed.  Ita 
purpose  was  easy  repair  of  oars.  Held  that 
an  accident  to  a  driver  in  the  shed  was  '^on, 
in,  or  about  a  factory."  Mooney  v.  Edinburgh 
and  District  Tramways,  1901,  4  F.  390  ;  39 
S.  L.  R260;  9  S.  L.  T.  366. 

74.  Employment— "Factory"— Detached 
Engine-honse  on  Premises.  —  A  workman 
was  injured  in  a  stone-dressing  yard  where 
the  only  mechanical  power  used  was  a  gas- 
engine  shut  up  in  a  house,  and  employed 
only  for  sharpening  the  men's  tools.  Held 
that  the  premises  formed  a  "  factory."  If^eir 
V.  Petrie,  1900,  2  F.  1041 ;  37  S.  L.  R  795  ;  8 
S.  L.  T.  75. 

75.  Employment  — ** Factory"  — Dock- 
Ship— Undertaker— "  Occupier  "  of  Dock.— 
A  workman  was  injured  while  employed  by 
ship  engineers  on  board  a  ship  lying  for  repair 
in  a  dock.  It  did  not  appear  from  the  case 
stated  that  steam  or  other  mechanical  power 
was  used  on  the  dock.  Held  (1)  that  the 
dock  was  not  a  "factory";  (2)  that  the 
workman  on  board  ship  was  not  employed 
"  on,  in,  or  about "  a  factory ;  (3)  that  the 
ship  engineers  did  not  "  occupy  "  the  dock  in 
the  sense  of  the  Factory  and  Workshop  Acts, 
1878  and  1895.  Low  v.  Abemethy  d;  Coy., 
1900,  2  F.  722;'37  S.  L.  R.  606;  7  S.  L.  T. 
423. 

76.  Employment  —  "  Factory  "  —  Dock- 
Ship — On,  In,  or  Abont. — A  stevedore  was 
injured  while  employed  on  board  a  ship  dis- 
charging her  cargo  alongside  a  dock.  The 
machinery  of  the  ship  was  used  in  the  work, 
not  the  machinery  on  the  dock.  Held  that 
the  work  was  not  "  on,  in,  or  about  a  factory," 
and  that  the  employers  of  the  stevedore  were 
not  liable  in  compensation.  Healy  v.  Mac- 
gregor  d;  Fergxison,  1900,  2  F.  634 ;  37  S.  L.  R. 
454;  7  S.  L.  T.  402.  Overruled,  StuaH  v. 
Ni^wn  cl-  Brvice  [1901],  A.  C.  79. 

77.  Employment  —  "  Factory  "  —  Dock- 
Shipbuilding  Tard— Finding  in   Fact.— A 

fitter  was  injured  while  erecting  engines  on 
board  a  ship  lying  in  a  dock.  He  claimed 
compensation  from  the  shipbuilders.  From  a 
stated  case  it  appeared  that  the  dock  waa 
twenty  miles  from  the  builder's  private  yard  ; 
that  the  vessel  had  been  taken  there  to  have 
her  engines  fitted  by  contractors.  There  was 
no  finding  that  the  dock  was  one  to  which 
the  Factory  Acts  applied,  or  that  mechanical 
power  was  used  in  course  of  the  work.    Held 
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that  the  employment  was  not  one  to  which 
the  Act  applied,  not  being  on,  in,  or  about 
a  factory,  or  in  a  shipbuilding  yard.  Jackson 
V.  Rodger  [dh  Coy.,  1900,  2  F.  533;  37  S.  L.  R. 
390;  7  8.  L.  T.  76. 

78.  Employment  —  "Factory"  —  Dock- 
yard.— A  public  dockyard  in  which  a  firm  of 
engineers  had  berthed  a  vessel  in  order  to  fit 
her  engines — held  to  be  occupied  by  them  ''  as 
a  factory  "  (although  not "  near  "  their  private 
yard)  so  as  to  entitle  one  of  their  men,  injured 
there,  to  compensation  under  the  Act.  Jack- 
eon  V.  Rodger  db  Coy,,  1889,  1  F.  1063;  36 
S.  L.  R.  851  ;  7  S.  L.  T.  76.  But  cf.  later 
report,  1900,  2  F.  533 ;  37  S.  L.  R.  390 ;  7 
S.  L.  T.  363. 

79.  Employment— "Factory"— Dock.— 
(1)  If  an  accident  were  to  happen  upon  a 
dock,  notice  thereof  would  have  to  be  given 
in  terms  of  sec.  23  of  the  Factory  and  Work- 
shop Act,  1895.  (2)  If  any  sec.  of  the  Factory 
Acts  is  applicable  to  any  place,  that  place  is 
a  "factory"  (W.  C.  Act,  1897,  sec.  7  (2)). 
Queetum:  Is  a  dock  a  ''factory"  before  an 
accident  has  happened  upon  it  and  notice 
been  given?  Hall  v.  Sno^cden,  dec.  [1894],  2 
Q.  B.  136,  doubted.  Bruce  v.  Henry  db  Coy,,  1900, 
2  F.  717 ;  37  S.  L.  R  571 ;  7  S.  L.  T.  421. 

80.  Employment  —  "  Factory  "  —  Dock- 
Machinery  used  for  Unloading  Oargo.— 
Held  that  the  machinery  on  board  a  lighter 
which  was  used  for  hoisting  the  cargo  out  of 
the  hold  of  a  vessel  to  which  she  was  moored 
in  dock  was  not  a  **  factory  "  in  the  sense  of 
the  Act ;  although  the  cargo  on  being  raised 
to  deck  was  immediately  run  on  to  the  quay. 
[See  Stuart  v.  Nixon  db  Bruce  [1901],  A.  C.  79.] 
LaxTig  V.  Young  dc  Leslie,  1900,  3  F.  31 ;  38 
S.  L.  R  29 ;  8  S.  L.  T.  230.  Overruled,  Reid 
V.  Anchyr  Line,  1903,  5  F.  435 ;  40  S.  L.  R 
352  ;  10  S.  L.  T.  591. 

81.  Employment  —  *  *  Factory  "  —  Dock- 
Ship  Diacharging  with  own  Machinery. — 
Ship's  machinery  used  for  purposes  of  unload- 
ing to  a  dock  is  a  factory  in  the  meaning  of 
the  Act.  Reid  v.  Anchor  Line,  1903, 5  F.  435  ; 
40  S.  L.  R.  352  ;  10  S.  L.  T.  591. 

82.  Employment  —  "  Factory  "  —Dock — 
Machinery  used  for  Unloading  Oargo. — 
When  a  man  works  winch  machinery  on 
board  a  ship  which  is  discharging  cargo  at  a 
quay  he  is  not  working  in  a  ''  factory,"  in  the 
sense  of  the  Factory  and  Workshop  Act,  1895, 
sec.  23  (a),  and  is  not  entitled  to  compensation 


for  injury  under  the  Workmen's  Compensa- 
tion Act,  1897.  Aberdeen  Steam  Trawling  Coy, 
V.  Petere,  1899,  1  F.  786 ;  36  S.  L.  R  573 ;  6 
S.  L.  T.  378.  Overruled,  Stuart  v.  Nixon  d: 
Bruce  [1901],  A.  C.  79. 

83.  Employment  —  "  Factory  "  —  Dock- 
Ship—"  On,  in,  or  about  "—A  rivetter  in  the 
employment  of  shipbuilders  who  had  a  ship- 
building yard  (admittedly  a  factory),  was  sent 
to  repair  a  ship  lying  in  a  public  dock  about 
half  a  mile  from  his  master's  premises.  There 
he  was  injured  in  the  course  of  his  employ- 
ment. Held  that  no  claim  for  compensation 
under  the  Act  arose,  the  locus  of  the  accident 
not  being  "on,  in,  or  about"  a  factory. 
Barclay,  Curie  db  Coy,  v.  M^Kinnon,  1901,  3  F. 
436;  38  S.  L.  R.  321 ;  8  S.  L.  T.  404. 

84.  Employment  —  "  Factory "  —  Dock 
—  Wharf  —  Neighbourhood  of  Wharf  — 
"  About." — A  wharf  used  for  unloading  cargo 
is  a  factory  within  the  meaning  of  the  Act. 
An  accident  happening  in  the  street  just  out- 
side the  limits  of  a  wharf  might  quite  well  be 
held  "  about "  a  factory.  Strain  v.  Sloan  db  Coy., 
1901,  3  F.  663 ;  38  S.  L.  R.  475  ;  8  S.  L.  T. 
498. 

85.  Emplojrment— Factory— " Near" — 
Dock— Shipyard.— Qwestww ;  When  is  one 
place  ''near"  another?  Ansvfer :  It  is  a 
question  of  circumstances — of  fact.  A  dock 
may  be  "  near  "  a  shipbuilding  yard  two  milea 
away.  McMillan  v.  Barclay,  Curie  db  Coy.  Ltd., 
1899,  2  F.  91 ;  37  S.  L.  R.  61  ;  7  S.  L.  T.  214. 

86.  Employment  —  Factory  —  "  Manual 
Labour  exercised  for  Gain "— Corporation 
Refuse  Works. — Held  that  the  Glasgow  Cor- 
poration Works,  where  the  city  refuse  was 
treated  and  (some  of  it)  made  merchantable 
and  sold,  was  a  ''factory,''  although  the 
results  of  the  sales  did  not  result  in  gain  to 
the  Corporation,  but  only  in  minimising  the 
scavenging  assessment.  Henderson  v.  Glasgow 
Corpn.,  1900,  2  F.  1127;  37  S.  L.  R.  857;  8 
S.  L.  T.  118. 

87.  Emplojrment— "Factory"— "On,  In, 
or  About  "—Public  Street.— The  employee 
of  a  factory  owner  while  engaged  on  his 
master's  business  in  a  public  street  800  yards 
from  the  factory  was  injured.  Held  that  he 
was  not  entitled  to  compensation.  Kent  v. 
FoHer,  1901,  38  S.  L.  R  482. 

88.  Emplojrment— "Factory"  — Quay  — 
Occupier  of— Consigner  to  Ship  at  Quay— 
"Undertaker."  —  A   firm   of  coal-masters 
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under  obligation  to  deUver  ooal  on  board 
▼esaela  alongside  a  quay,  hdd  not  to  be 
occupiers  of  the  quay  or  undertakers  in  the 
sense  of  the  Act.  Stevxirt  ▼.  DamgavU  Coal 
Coy.,  1902,  4  F.  425  ;  39  S.  L.  R.  302 ;  9 
S.  L.  T.  378. 

89.  Bmployment— "Factory"  — Quay— 
**  Undertakers  "—Occupier  of.— The  ships  of 
a  regular  line  were  in  the  habit  of  calling  for 
bunker  ooal  at  a  particular  quay  upon  which 
they  had  an  office  and  kept  clerks.  The 
harbour  master  had,  however,  power  to  direct 
their  vessels  to  call  at  other  piers.  It  was 
not  found  that  he  had  ever  done  so.  A 
workman  of  the  coaling  stevedores  of  the  line 
having  been  injured  while  trimming  coal  for 
one  of  the  ships  which  was  expected  to  arrive 
in  about  an  hour,  and  which  did  so  arrive  ; 
held  that  at  the  time  of  the  accident  the  ship- 
owners were  not  occupiers  of  the  quay,  and  so 
not  liable  to  pay  compensation.  Stetoart  v. 
Dublin  and  Glasgow  Steam  Packet  Coy,,  1902, 
5  F.  57  ;  40  S.  L.  R.  41 ;  10  S.  L.  T.  343. 

90.  Employment  —  "  Factory "  —  Shed 
lialf  a  mile  distant— On,  In,  or  Abont.— 
A  shed  half  a  mile  away  from  a  factory  where 
a  squad  from  the  factory  sometimes  worked, 
but  without  mechanical  power,  held  not  to  be 
'*  on,  in,  or  about  "  the  factory.  Ferguson  v. 
Barclay^  Sons  d;  Coy.  Ltd.,  1902,  6  F.  105 ;  40 
S.  L.  R.  58 ;  10  S.  L.  T.  350. 

91.  Employment  —  *'  Factory  "—  Thresh- 
ing Mill — Traction  Engine. — An  itinerant 
threshing  mill,  drawn  from  farm  to  farm  by  a 
traction  engine,  and  driven  by  the  engine  at 
the  farms,  may  be  a  ''  factory  *'  while  in  course 
of  threshing ;  but  it  is  not  a  "  factory  "  while 
the  traction  engine  is  pulling  it  along  the 
road  or  disconnected  from  it.  George  v. 
MacdonaU,  1901,  4  F.  190 ;  39  S.  L.  R  136 ; 

9  S.  L.  T.  267.  Cf.  Proctor  v.  Cumisky,  1904,  6 
F.  832 ;  41  S.  L.  R.  636  ;  12  S.  L.  T.  172. 

92.  Employment— Independent  Oontrac- 
tor — Piece  Work. — Two  men  who  had  entered 
into  a  written  bargain  with  a  quarrymaster  to 
open  up  a  portion  of  a  quarry  by  clearing  off 
surface  earth  at  a  fixed  price  per  cubic  yard 
were  held  to  be  independent  contractors 
although  the  quarrymaster  supplied  the 
necessary  plant  and  tools.  The  quarry- 
master exercised  no  control  over  the  men. 
Hayden  v.  Dick,  1902,  5  F.  150 ;  40  S.  L.  R.  96; 

10  S.  L.  T.  380;  M'Gregor  v.  Dansken,  1899,  1 
F.  536 ;  36  S.  L.  R.  393  ;  6  S.  L.  T.  308 
followed. 


98.  Employment— Mine— OoUiery  Siding 
—Work  not  directly  connected  with  Mine 
—"On,  In,  or  Abont,"— A  mine  was  con- 
nected with  a  line  of  a  railway  company  by 
a  siding.  From  the  point  of  junction  of  these 
lines,  at  a  distance  of  400  yards,  there  was  a 
sandhole  which  the  mine-owners  contracted  to 
empty.  The  sand  was  filled  into  trucks  of 
the  railway  company,  drawn  by  the  mine's 
locomotive  into  the  mine's  siding,  and  there 
made  into  a  train  for  removal  by  the  railway 
company.  In  attaching  trucks  on  the  railway 
to  the  mine's  locomotive,  at  a  short  distance 
from  the  siding,  the  brakesman  was  crushed 
between  two  trucks  and  killed.  Held  that  he 
was  employed  at  the  time  of  the  accident  "  on, 
in,  or  about "  a  mine,  and  that  his  dependants 
were  entitled  to  compensation  under  the  Act. 
Monaghan  v.  United  Collieries  Ltd.,  1900,  3  F. 
149 ;  38  8.  L.  R.  92 ;  8  S.  L.  T.  261. 

94.  Employment  —  Railway  —  "On,  In, 
or  Abont  "—Railway  Carter  injnred  315 
yards  from  Station.— A  carter  was  employed 
by  railway  contractors  in  the  distributing  and 
collecting  work  of  a  railway  company.  One 
evening  as  he  left  the  railway  station  to 
stable  his  horse,  the  day's  work  being  over, 
the  horse  took  fright  and  bolted  to  a  spot 
315  yards  from  the  station.  There  an  acci- 
dent occurred  in  which  the  carter  was  injured. 
Held  (dissenting  Ld.  Moncreifi)  that  the  man 
was  not  injured  ^*  on,  in,  or  about "  a  railway. 
Bathgate  v.  Caledonian  Rly.  Coy.,  1901,  4  F. 
313 ;  39  S.  L.  R.  246 ;  9  S.  L.  T.  334. 

95.  Employment—''  Railway  "— "  On,  In, 
or  Abont  a  Railway"— Shoeing  Smith  in 
Railway  Stables.— A  railway  company  main- 
tained within  its  premises  a  stable  for  the 
accommodation  of  horses  employed  about 
their  business  and,  in  connection  with  the 
stable,  a  smithy.  Held  that  a  smith,  kicked 
by  a  horse  he  was  shoeing  in  the  smithy,  had 
met  with  an  accident  "  on,  in^  or  about  a  rail- 
way" in  the  sense  of  the  Act.  Caledonian 
Rly.  Coy.  v.  Breslin,  1900,  2  F.  1158  ;  37  S.  L.  R. 
873 ;  8  S.  L.  T.  125. 

96.  Employment  — Railway  — Siding  — 
Signal  Erector—"  Ancillary  or  InddentaL" 
— A  railway  company  were  in  course  of  making 
a  new  siding.  Signals  were  necessary.  An 
employee  of  a  firm  of  signal-makers  was  erect- 
ing a  signal  when  he  was  knocked  down  and 
killed  by  a  train.  Held  that  his  representa- 
tives had  a  claim  under  the  Act  against  the 
railway  company  as  undertakers,  the  work 
having  been  ''on  "  a  railway  and  not ''  merely 
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ancillary  or  incidental  to''  the  working  of  a 
line.  Bvm$  v.  N.  B.  Rly.  Coy,,  1900, 2  F.  629 ; 
37  S.  L.  R.  448 ;  7  S.  L.  T.  408.  Of.  Dundee 
and  Arbroath  Ely,  Coy,  v.  Carlin,  1901,  3  F. 
843  ;  38  S.  L.  R.  635 ;  9  S.  L.  T.  46. 

97.  Employment— Scaffolding— Ladder— 
Thirty  feet  in  Height. — Held  that  a  ladder 
was  not  a  "  scaffold  "  in  the  sense  of  the  Act, 
although  it  was  used  as  a  substitute  for  a 
scaffold  for  the  execution  of  work  more  than 
thirty  feet  above  the  ground.  Campbell  y, 
Sellare,  1903,  5  F.  900;  40  S.  L.  R.  643;  11 
S.  L.  T.  89. 

96.  Employment— ''Scaffolding"— "Lad- 
der"—"Repairing  "—"Painting."— (1)  Held 
that  a  ladder  is  not  "  scaffolding."  (2)  Opinion 
that  painting  the  beams  and  joists  of  a  build- 
ing to  preserve  them  from  decay  is  not  "  re- 
pairing *'  in  the  sense  of  sec.  7  (1).  M* Donald 
V.  Hobbs  d;  Samuel,  1899,  2  F.  3;  37  S.  L.  R 
4;  7  S.  L.  T.  157;  cf.  HoddinoU  v.  Newton, 
Chambers  d;  Coy.  Ltd.  [1901],  A.  0.  49.  Camp- 
bell V.  Sellars,  1903, 5  F.  900 ;  40  S.  L.  R.  643 ; 
11  S.  L.  T.  89. 


99.  Employment— Snb-Contractor—] 
way  —  Carting.  —  A  railway  company  held 
liable  to  pay  compensation  to  the  servant  of  a 
carter  who  had  a  contract  with  the  company 
to  do  their  carting — the  man  having  been 
injured  while  taking  goods  off  a  cart  on  to 
the  railway  platform.  Oreenhill  v.  Caledonian 
my.  Coy,,  1900,  2  F.  736 ;  37  S.  L.  R.  524 ;  7 
S.  L.  T.  458. 

100.  Employment— "Warehonse  "—Shop. 

— Held  that  premises  constituted  a  shop  and 
not  a  warehouse  where  it  appeared  (1)  that 
they  were  occupied  by  a  drysalter ;  (2)  that 
85  per  cent,  of  his  business  was  retail ;  (3) 
that  a  factory  inspector  who  had  called  to 
examine  said,  "I  have  nothing  to  do  with 
the  premises "  ;  (4)  that  no  notice  under  the 
Factory  Acts  had  ever  been  given  in  relation 
to  the  place.  Ld.  McLaren  thought  *^  ware- 
house" must  be  ejuedem  generis  with  the 
warehouses  in  connection  with  docks.  Colvine 
V.  Anderson  d-  OM,  1902,  6  F.  255 ;  40  S.  L.  R. 
231 ;  10  S.  L.  T.  482. 

101.  Employmont— "Workmen"— Sqnad 
of  Piece-workers. — A  squad  of  platers  was 
employed  in  a  shipbuilding  yard.  The  men 
worked  piece-work  but  were  paid  for  over- 
time, and  they  were  subject  to  the  regulations 
of  the  yard.  Their  wages  were  paid  to  the 
leader  of  the  squad,  and  he  divided  it.  Held 
that  the  individuals  of  the  squad  were  **  work- 


men ''  in  the  sense  of  the  Act,  and  entitled  to 
compensation  from  the  owners  of  the  yard  for 
injuries  received  in  course  of  their  employ- 
ment. M'Cready  v.  DunXop  ct-  Coy.,  1900,  2  F. 
1027 ;  37  S.  L.  R.  779  ;  8  S.  L.  T.  91. 

102.  Memorandum— CSharge  on— Indndse. 
— A  charge  on  a  memorandum  of  an  agree- 
ment registered  under  the  Workmen's  Com- 
pensation Act,  1897,  may  be  given  on  a  six 
days'  inducim.  Gavin  Paul  d-  Sons  v.  Dickson, 
1903  (O.  H.),  11  S.  L.  T.  228. 

103.  Memorandum  —  Registration  — 
Cessation  of  Payments.- In  an  application 
to  the  Sheriff  to  order  the  registration  of 
a  memorandum  of  agreement  in  terms  of 
Schedule  2,  sec.  8,  of  the  1897  Act,  and  sec.  7 
(a)  of  the  A.  S.  3rd  June  1898,  it  is  not  com- 
petent to  raise  the  question  of  whether  the 
payments  by  way  of  compensation  should  now 
cease.  That  question  falls  to  be  determined 
in  application  under  sec  12  of  schedule  1. 
Cammick  v.  Glasgow  Iron  and  Steel  Coy.  Ltd,, 
1901,  4  F.  189 ;  39  S.  L.  R.  138  ;  9  S.  L.  T.  225. 

104.  Memorandum  —  Registration  — 
Warrant  to  Register— Review— Sheriff- 
Arbitrator— 1897  Act,  2nd  Schedule,  sec.  8 
—A.  8.  3rd  June  1898^  sec.  7  (a).— An  appli- 
cation to  the  Sheriff  for  a  warrant  to  register 
a  memorandum  in  terms  of  second  schedule, 
sec.  8,  and  A.  S.  3rd  June  1898,  sec.  7  (a),  is 
made  to  him  as  to  the  keeper  of  the  register, 
and  review  must  be  by  way  of  appeal  In 
dealing  with  such  an  application  the  Sheriff 
is  not  an  arbitrator,  and  cannot  be  called  on  to 
state  a  case.  Cochrane  v.  Traill  dc  Sons,  1900,  3 
F.  27 ;  38  S.  L.  R.  18;  8  S.  L.  T.  228.  Doubted, 
Cammick  v.  Glasgow  Iron  and  Steel  Coy,,  1901, 
4  F.  189 ;  39  S.  L.  R.  138  ;  9  S.  L.  T.  255. 

105.  Notice  of  Accident  —  Delay  in 
giving— Prejudice  to  Employer— Onus  of 
Proving. — When  a  workman  has  failed  to 
give  notice  '*  as  soon  as  practicable  after  the 
happening  "  of  an  accident  in  respect  of  which 
he  claims  compensation  under  the  Act,  the 
onus  of  proving  that  the  employer  has  suffered 
no  prejudice  lies  on  him.  The  onus  is  easily 
shifted.  Shearer  v.  Miller  db  Sons,  1899,  2  F. 
114 ;  37  S.  L.  R.  80;  7  S.  L.  T.  231. 

106.  Noticeof  Accident— Delay  in  giving 
—Prejudice  to  Employer.— In  stating  a  case 
imder  the  Act  the  Sheriff  should,  where  a 
question  of  timeous  notice  arises,  state 
whether  or  not,  as  a  matter  of  fact,  the 
employer  has  been  prejudiced  in  his  defence 
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by  the  want  or  inaccuracy  of  notice.  M*Lean 
V.  Cane  db  Holmes,  1899,  1  F.  878  ;  36  S.  L.  R 
678  ;  7  S.  L.  T.  26. 

107.  Noticeof  Accident— Delay  in  giving 
—Prejudice  to  Employer— "Mistake  or 
other  Reasonable  Canse." — A  workman 
strained  his  heart  in  the  course  of  his  employ- 
ment. He  was  advised  by  his  doctor  to  rest, 
and  by  his  lawyer  that  he  had  no  claim  for 
compensation  under  the  Act.  He  was  further 
in  hopes  that  the  effects  of  the  injury  he  had 
sustained  would  pass  away.  He  was  reluctant 
to  claim  against  his  employers,  in  whose  service 
he  had  spent  twenty-eight  years.  From  time 
to  time  he  returned  to  his  work  and  did  light 
jobs.  Finally,  after  five  months,  he  gave  notice 
of  a  claim  under  the  Act.  Held  that,  whether 
his  employers  had  suffered  prejudice  or  not, 
there  was  *' mistake  or  other  reasonable  cause  " 
to  excuse  the  workman's  delay  in  giving  notice. 
Rankine  v.  Alloa  Coal  Ccnf.^  Ltd.,  1904, 6  F.  375  ; 
41  S.  L.  R.  306;  11  S.  L.  T.  670. 

108.  Notice  of  Claim— Form— Applica- 
tion to  Sheriff. — ^The  claim  for  compensation 
required  by  sec.  2  to  be  made  within  six 
months  may  take  the  form  of  an  application  to 
the  Sheriff  to  fix  the  amount  due.  No  pre- 
liminary notice  is  necessary.  FraJter  v.  Grea>t 
North  of  Scotland  Rly.  Coy.,  1901,  3  F.  908  ;  38 
S.  L.  R.  653 ;  9  S.  L.  T.  96. 

109.  Notice  of  Claim— TimeouB  Notice— 
"  Claim  "  —  "  Notice  "  —  "  Proceedings."  — 

The  representatives  of  a  person  who  had  been 
killed  by  an  accident  in  the  course  of  his 
employment  instructed  a  law-agent  to  write 
to  his  employers  ''  to  intimate  that  they  hold 
you  liable  for  compensation.  This  notice  is 
given  in  terms  of  the  statutes.''  [So  ran  the 
letter.]  No  further  steps  were  taken  till  six 
months  after  the  date  of  the  accident.  Held 
that  a  claim  for  compensation  under  the  Act 
was  excluded  by  the  delay,  the  letter  not 
being  a  "  claim  "  within  the  meaning  of  that 
section.  Opinions  that  "  claim  "="  proceed- 
ings for  the  recovery  of  compensation ''= 
"  judicial  proceedings."  Bennett  v.  Wordie  d; 
Coy.,  1899, 1  F.  855 ;  36  S.  L.  R.  643  ;  7  S.  L.  T. 
10.  But  see  Powell  v.  Main  Colliery  Coy.  [1900], 
A,  C.  366. 

110.  "Serious  and  WilfU  Misconduct" 
— Fact  or  Law. — Held  to  be  a  question  of 
law  for  the  decision  of  the  Court  whether 
the  conduct  of  an  injured  person,  who  had 
acted  in  breach  of  a  regulation  of  his  employ- 
ment, was  "  serious  and  wilful  misconduct ''  in 


the  sense  of  the  Act.  Dailly  v.  John  WaJt»on^ 
Ltd.,  1900, 2  F.  1044 ;  37  S.  L.  R.  782  ;  8  8.  L.  T. 
73. 

111.  "Serious and Wilfta Misconduct"— 
Breach  of  Factory  Rule.— Breach  of  a  factory 
regulation  may  amount  to  serious  and  wilful 
misconduct  in  the  sense  of  the  Act.  The 
offence  here  was  cleaning  machinery  in  motion 
in  disregard  of  the  regulations.  GvJthrit  v. 
Boau  Spinning  Coy.  Ltd.,  1901,  3  F.  769 ;  38 
S.  L.  R.  483. 

112.  "  Serious  and  WilAil  Misconduct  "— 
Mine— Breach  of  Rules— Known  Danger — 
Question  of  Fact  or  Law.— A  miner  going 
from  a  place  in  a  mine  where  he  had  no  right 
to  be,  under  a  works  rule  which  was  exhibited 
at  the  pit-head,  was  injured  in  crossing  a 
wheel  brae  which  he  knew  to  be  working,  and 
which,  when  working,  was  dangerous.  Held 
that  the  accident  was  due  to  *' serious  and 
wilful  misconduct ''  on  his  part.  Observatiofhs 
by  Lords  M'Laren  and  Kinnear  as  to  whether 
this  finding  was  one  in  fact  or  in  law.  Condron 
V.  Gavin  Paul  do  Som,  Ltd.,  1903,  6  F.  29  ;  41 
S.  L.  R.  33;  11  S.  L.  T.  383. 

113.  "  Serious  and  Wilflil  Misconduct  "— 
Mine— Breach  of  Regulations.— A  miner  in 
a  coal  mine  wheeled  a  truck  to  the  mouth  of 
a  shaft,  and  pushed  it  through  the  gate  with- 
out having  rung  for  the  cage.  This  was  a 
contravention  of  Rule  3  of  the  additional 
special  rules  adopted  in  the  mine  under  the 
Coal  Mines  Regulation  Act,  1887.  There 
being  no  cage  in  the  entrance,  the  truck  fell 
down  the  shaft,  and  the  miner  with  it.  He 
was  killed.  Held  that  he  had  been  guilty  of 
''  serious  and  wilful  misconduct,"  and  that  his 
dependants  were  not  entitled  to  compensa- 
tion. United  Collieries,  Ltd.  v.  M^Ghie,  1904,  6 
F.  808 ;  41  S.  L.  R  705  ;  12  S.  L.  T.  660. 

Ill  '*  Serious  and  Wilful  Misconducts- 
Mine— Breach  of  Regulation.— Breach  by  a 

miner  of  a  works  regulation  made  in  pur- 
suance of  the  Coal  Mines  Regulations  Act^ 
1887,  held  to  amount  to  '*  serious  and  wilful 
misconduct,"  in  the  sense  of  the  Workmen's 
Compensation  Act,  1897.  G'Hara  v.  Cadzotc 
Coal  Coy.  Ltd.,  1903,  5  F.  439 ;  40  S.  L.  R.  355  ; 
10  S.  L.  T.  617.  Merry  c6  Cuninghame,  Ltd.  v. 
Francis,  1903,  10  S.  L.  T.  620. 

115.  "Serious  and  Wilful  Misconduct'' 
—Mine— Breach  of  Regulations.  —  Held 
**■  serious  and  wilful  misconduct  '*  on  the  part 
of  a  miner  who  carried  explosive  cartridges 
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while  wearing  a  lighted  naked  lamp  in  his  cap 
— ^in  breach  of  the  regulations  of  the  mine. 
Dailly  v.  John  WaUon,  Ltd.,  1900,  2  F.  1044 ;  37 
S.  L.  R  782 ;  8  a  L.  T.  73. 

116.  "  Undertaker  "—  "  Ancillary  or  Inci- 
dental"—Window   Oleaner— Factory.— A 

firm  of  window  cleaners  sent  a  man  to  clean 
the  windows  of  a  factory  While  so  employed 
he  met  with  an  accident  and  claimed  compen- 
sation under  the  Act  from  the  owners  of  the 
factory.  Held  that  his  case  was  outside  the 
scope  of  the  Act.  Question:  Whether  such 
work  was  "ancillary  or  incidental*'  to  the 
work  carried  on  in  the  factory  ?  Deynpder  v. 
Hunter  A  Sons,  1902, 4  F.  580 ;  39  S.  L.  R.  395 ; 
9  S.  L.  T.  450. 

117.  "  Undertaker  "— "  Ancillary  or  Inci- 
dental"—Mannfacturer—Oarriage  of  Goods 
— Servant  of  Contractor.— The  business  of 
an  employer  was  the  manufacture  of  goods  for 
dUtribution  in  several  towns.  From  the 
place  of  manufacture  the  goods  were  conveyed 
by  rail,  and  delivered  at  the  employer's  ware- 
houses in  the  other  towns.  The  carrying 
railway  company  collected  and  delivered  the 
goods  by  carts.  One  of  their  carters  was  in- 
jured in  the  vicinity  of  the  factory  while 
loading  goods.  Held  that  the  manufacturer 
was  liable  under  the  Act  as  an  **  undertaker." 
M'Govem  v.  Cooper  <fc  Gmf,,  1901,  4  F.  249  ;  39 
S.  L.  R.  102  ;  9  S.  L.  T.  270. 

118.  "  Undertaker  "— "  AncUlary  or  In- 
cidental" Work  — Steam  Shipowners  — 
Banker  Ooaling. — Loading  bunker  coal  is 
merely  ancillary  or  incidental  to  the  business 
of  running  a  line  of  steamers.  Stewart  v. 
Dublin  and  Glasgow  Steam  Packet  Coy,,  1902,  6 
F.  57  ;  40  S.  L.  R.  41 ;  10  S.  L.  T.  343. 

119.  "Undertaker"— "Ancillary  or  In- 
cidental"—Railway  —  Snb-Contractor.— A 
railway  company  engaged  contractors  to  build 
a  new  station.  One  of  the  contractor's  work- 
men was  killed  while  working  on  a  signal-box. 
Held  that  the  work  was  not  "  on  "  a  railway, 
but  was  ancillary  thereto,  and  that  no  claim 
for  compensation  lay  against  the  railway  com- 
pany as  undertakers.  Dundee  arid  Arbroath  Hly, 
V.  Carlin,  1901,  3  F.  843;  38  S.  L.  R.  636 ;  9 
S.  L.  T.  56. 

120.  "  Undertaker  "—Ancillary  or  Inci- 
dental—Servant of  Contractor- Liability 
of  Undertaker— Factory. — The  owners  of  a 
factory  had  a  contract  with  carting  contractors 
to  do  the  cartage  necessary  for  the  carrying  on 
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of  their  business.  A  carter  ha  ring  been  in  j  ured 
at  the  factory  in  the  course  of  his  employment 
there,  held  that  the  owners  must  pay  com- 
pensation, the  Court  being  of  opinion  that 
carting  was  not  merely  "  ancillary  or  incidental 
to  their  business."  Bee  v.  Ovens  db  Sons,  1900, 
2  F.  439 ;  37  S.  L.  R.  328 ;  7  S.  L.  T.  362. 

121.  "  Undertaker  "  —  Builder  —  Work 
performed  partly  by  Builder's  own  Men, 
partly  by  Sub-Contractors.  —  A  builder 
erected  a  tenement  on  his  own  ground,  and 
the  mason  and  joiner  work  was  done  by  the 
hands  of  his  own  servants.  The  plaster  work 
was  done  by  a  contractor.  Held  that  the 
builder  was  responsible,  as  '^undertaker''  in 
the  sense  of  the  Act,  to  one  of  the  plasterer's 
men  who  was  injured.  Stalker  v.  Wallace^ 
1900, 2  F.  11(J2  ;  37  S.  L.  R.  898  ;  8  S.  L.  T.  134. 

122.  "  Undertaker  "  —  "  Employer."  —  A 

journejrman  was  sent  by  his  master  (an  iron- 
founder)  to  work  in  a  factory.  There  he  was 
injured  by  an  accident.  Held  that  he  had  no 
claim  for  compensation  against  his  own 
master,  he  not  being  an  **  undertaker  "  in  the 
sense  of  the  Act.  Malcolm  v.  McMillan,  1900^ 
2  F.  525  ;  37  S.  L.  R.  383 ;  7  S.  L.  T.  364. 

123.  "Undertaker"— "Occupier  of  Fac- 
tory "—Testing  of  Machine.- iTeZc^  that  a 
firm  of  engineers  who  were  running  a  test  of  a 
machine  which  they  had  erected  in  a  factory 
were  not  "  occupiers  "  in  the  sense  of  the  Act, 
in  a  question  relating  to  one  of  their  workmen 
who  had  been  injured  in  course  of  the  test. 
Purves  V.  Sterne  db  Coy.  Ltd.,  1900,  2  F.  887  ; 
37  S.  L.  R.  696. 

124.  "  Undertaker  "—  "  Occupier  "—Dock 
— Factory. — Held  that  a  person  using  a  dock 
for  the  purpose  of  fulfilling  his  contract  to 
load  a  ship  was  not  "  occupying  "  within  the 
meaning  of  the  Act — so  not  an  undertaker. 
Bruce  v.  Henry  d-  Coy.,  1900,  2  F.  717 ;  "37 
S.  L.  R.  511 ;  7  S.  L.  T.  421. 

125.  ''  Undertaker  "—Servant  of  Sub-Con- 
tractor—Belief— Oarving  on  Building.— An 
employee  of  a  sub-contractor  who  receives  in- 
juries when  carving  on  a  building  in  course  of 
erection  by  a  contractor  has  a  claim  for  com- 
pensation against  the  contractor,  who,  in  turn, 
has  a  claim  for  relief  against  the  sub-con- 
tractor. Topping  V.  Rhind,  1904,  6  F.  666;  41 
S.  L.  R.  673  ;  12  S.  L,  T.  88. 

126.  Who  may  Claim— "Dependent" — 
Father  and  Son— Question  of  Law.— A  son 
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lived  in  family  with  his  father,  a  man  of  sixty- 
three  years,  and  contributed  the  greater  part 
of  his  wages  to  the  family  purse.  A  sister  of 
the  father  kept  the  house,  and  a  cripple 
brother  was  also  maintained.  The  father 
earned  wages.  The  son  having  been  killed 
in  an  accident  which  entitled  his  dependants 
to  compensation  under  the  Act,  held  that  the 
Sheriff  had  done  right  in  holding  the  father 
to  be  partly  dei)endent.  Question:  Whether 
this  was  a  question  of  law  at  all.  Legget  db 
Sons  V.  Burke,  1902,  4  F.  693  ;  39  8.  L.  R 
448  ;  9  S.  L.  T.  518. 

127.  Who  may  Olaiin—" Dependent"— 
Mother  and   Father    of   Deceased.— The 

mother  of  a  person  who  has  been  killed 
through  the  negligence  of  another  ha&  no 
title  to  sue  for  reparation  during  the  life  of 
the  father ;  consequently  has  no  claim  as  a 
'*  dependant "  for  compensation  under  the  Act. 
Barrett  v.  N.  B.  Rly,  Coy.,  1899,  1  F.  1139;  36 
S.  L.  R.  874  ;  7  S,  L.  T.  88. 

128.  Who  may  Olaim—" Dependent"— 
Mother  but  not  Widow. — Held  that  a  mother 
who  was  supported  by  her  son  was  not  "  de- 
pendent "  on  him  in  the  sense  of  the  Act,  her 
husband  being  alive.  Campbell  v.  Barclay^ 
Curie  d:  Coy,  Ltd,,  1904,  6  F.  371 ;  41  S.  L.  R. 
289;  11  S.  L.  T.  682. 

129.  Who  may  Olaim—" Dependants"— 
Grandchildren. — Held  that  grandchildren  who 
were  actually  dependent  for  support  upon  a 
grandparent  were  entitled  to  compensation 
under  the  Act.  Hanlin  v.  Melrose  cO  Thomson, 
1899, 1  F.  1012  ;  36  S.  L.  R.  814  ;  7  S,  L.  T.  67. 

130.  Who  may  Claim— ''Dependants "— 
Wholly  or  in  Part— Husband  living  apart 
from  Wife. — A  wife  living  apart  from  her 
husband  and  not  supported  by  him  is  not  a 
dependant  in  the  sense  of  the  Act.  Turners 
Ltd.  V.  Whitefield,  1904,  6  F.  822  ;  41  S.  L.  R 
631 ;  12  S.  L.  T.  131.  Not  foUowed,  Snaidon 
V.  Addie  db  Son^  Collieries,  Ltd.,  1904,  6  F.  992 ; 
41  S.  L.  R.  826 ;  12  S.  L.  T.  229. 

131.  Who  may  Claim— ''Dependent" 
—Wholly  Dependent  —  Husband  living 
apart  firom  Wife. — For  three  years  prior 
to  his  death  by  an  accident,  in  respect 
of  which  compensation  was  due  by  his 
employers,  a  husband  had  contributed  only 
£5  per  year  towards  his  wife's  support. 
Meanwhile  she  had  been  maintained  by  occa- 
sional employment  and  contributions  by 
friends.     Held  that  at  the  date  of  the  death 


the  wife  was  ** wholly  dependent"  on  her 
husband.  Cunningham  v.  McGregor  dk  Coy., 
1901,  3  F.  776 ;  38  S.  L.  R.  574  ;  9  S.  L.  T.  36. 
Followed — Snedilon  v.  Addie  d:  Son£  Collieries, 
Ltd,,  1904,  6  F.  992  ;  41  S.  L.  R  826 ;  12 
S.  L.  T.  229. 

132.  Who  may  Claim— "Dependent "— 
Claim  by  one  partly  Dependent.- The  claim 
of  a  person  partly  dependent  on  an  injured 
man  for  compensation  under  the  Act  is  ex* 
eluded  by  the  fact  that  a  person  exists  who 
was  wholly  dependent  on  him.  Fagan  v. 
Murdoch,  1899,  1  F.  1179 ;  36  S.  L.  R,  921 ;  7 
S.  L.  T.  1 13. 

133.  Who  may  Claim— "  Dependent  "— 
Illegitimate  Child. — An  illegitimate  child 
has  no  title  to  sue  an  action  for  damages  for 
the  loss  it  suffers  through  the  death  of  its 
mother,  nor  to  claim  compensation  under  the 
Act.  Clement  v.  Bell  d:  Sons,  Ltd.,  1899,  1  F. 
924;  36  S.  L.  R  725  ;  7  S.  L.  T.  44. 

134.  Who  may  Claim— "Workman "— 
"  Undertaker  "— "  Contractor."  —  An  inde- 
pendent contractor  who  personally  takes  part 
in  work  which  he  has  contracted  to  do  for  an 
"  undertaker  **  has  no  claim  against  him  under 
sec.  4  of  the  Act,  in  respect  of  injuries  sus- 
tained by  him  in  the  course  of  his  work.  (Ld. 
Young  dissenting.)  McGregor  v.  Dansken, 
1899, 1  F.  536 ;  36  S.  L.  R  393 ;  6  S.  L.  T.  308. 


WRIT 

Acknowledgment  to  Witness  of  Sio- 

NATURE,  112-114. 

Admissibility    of    Pabole    Evidence. 
See  ParoU, 

Adopted  as  Hologbaph,  48,  49,  76. 

Adoption   of   Inpobmal   Wbiting,  94 ; 
and  see  AuthenticcLtiony  36-39,  41. 

Ambiguity,  1-6,  86, 131, 142. 

Antecedent    Communings.      See   Prior 
Communings. 

Antecedent  Coubse  of  Dealing,  2 ;  and 
see  Oustotn. 

Antecedent  Wbit,  127. 

Abbiteb's  Awabd,  6,  7. 

Assisted  Subscbiption,  68. 

Attestation.    See  Witness, 

Authentication,    35-42,    94;    see    also 
Signature, 

AUTHOEITY.     See  Mandate, 

Bill  of  Lading,  43. 
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BiBTH  Subsequent  to  Will,  22. 

Blank  Sheet,  Signature  of,  43, 101. 

BooKwiSE  Deed,  35,  40. 

Caution ABT  Obligation,  8,  9. 

Child,  Birth  op,  Subsequent  to  Will, 
22. 

Codicil^  41,  74,  86,  86,  102. 

Commissary,  77. 

Company,  10,  147, 166. 

Compromise,  14, 125,  166. 

Construction,  1-24. 

Constructive  Writ,  26. 

Contract,  2-4,  13, 16. 

Conveyancing  Act,  1874,  sec.  39,  40,  50- 
66,  68,  63,  95,  110,  116,  119,  121. 

Conveyancing  Act,  1874,  sec.  41,  59-61, 
63,66. 

Crown  Writs,  44. 

Custom,  2, 11, 133. 

Cyclostyle  Signature,  69. 

Debt,  25, 123, 124. 

Debtor's  Writ,  26. 

Deed  admittedly  Erroneous,  12,  141, 
144. 

Deleted  Words,  18,  36,  73,  74. 

Delivery,  26-34,  43,  80,  85, 86,  90,  126. 

Deposit  Receipt,  75. 

Designation  op  Witness,  55,  56, 106, 107. 

Designation  of  Writer,  108. 

Disposition  following  Arbiter's 
Award,  6. 

DocQUET,  Notary's,  60-63,  66. 

Draft,  52. 

Erasure,  44,  45,  70,  71,  106,  109. 

Error,  10,  12,  48, 107,  109, 141, 144. 

Execution,  35-124. 

JSxTRiNSic  Evidence,  6,  16,  18, 19,  21,  53, 
58,  100,  123,  124,  129,  136,  148  ;  and  see 
Parole, 

Failure  to  Attest,  115. 

Foreign,  54,  67, 104. 

Form  (Printed,  &c.)  op  Will,  82-84. 

Guarantee,  43. 

Holograph,  19,  21,  37,  46-49,  62,  66,  76- 

92,  96,  161. 
Illegibility  of  Signature,  102. 

IMPROBATIVE,  93,  108,  124 ;  and  see  Pro- 
bativt. 

Informality,  50-58,  94,  96,  116,  121,  123, 
125. 

Initials,  84,  36,  81. 

Innominate  Contract,  128,  129,  159. 

In  re  mercatoria,  8, 124, 130. 

Insurance  Poucy,  Delivery  of,  34. 

Intention,  18-24,  88-94,  96  98  100. 


Interlineation,  38,  44;  and  see  Marginal 

Addition. 
Joint-Minute  of  Settlement,  14. 
Land,  126-145. 

Last  Page,  Signature  on,  35,  40. 
Lease,  128-138. 

Letter  as  a  Testamentary  Writing, 
85,  86,  96,  100. 

Lithographed  Form  of  W^ill,  82. 

Loan,  146-148, 156. 

Locus  Pcenitentije,  126. 

Mandate,  30,  43,  46, 150. 

Marginal  Additions,  36,  37,  41,  76,  87. 

Mark,  39. 

Marriage-Contract,  16. 

Memoranda  of  Deceased,  21,  88-91. 

Mercantile  Document,  39 ;  and  see  In  re 

mereatoria. 
Minute  of  Meeting  (Unsigned),  42. 

Modification,  9,  11,  14, 128,  129, 133-138, 

143,  144,  149-158. 
Moveables,  Sale  of,  158, 159. 
Mutual  Deeds,  Delivery  of  Duplicate, 

81. 
Mutual  Settlement,  97, 160. 
Notarial  Execution,  69-66. 

Notary,  Who  Entitled  to  Execute 
Notarially,  64,  65. 

"Notes  on  Intended  Settlement,"  91. 

Onus,  43. 

Parole,  2-6,  7,  9-12,  14,  16,  18-24,  27,  40, 
61,  88,  92.  93,  131-135,  137-145.  148-150, 
152-156, 158-160. 

Partnership,  156. 

Pencil,  92,  98,  99. 

Personal  Rights,  Assignation  of,  157. 

Place  of  Attestation,  117. 

Presbytery,  Decree  of,  5. 

Printed  Form  of  Will,  83. 

Prior   Communings,    16,  127,   132,   153 

166,  160. 
Probative,  67, 100,  110,  118-120. 
Receipts  in  Hands  of  Debtor,  25. 
Registration,  33. 
Relevancy,  22,  23,  27. 
Representation  as  to  Weight,  17. 
Sale,  158, 159. 

Sale  of  Heritage,  139-145. 
Service,  Contract  of,  160. 
Settlement  of  Action,  14, 126, 155. 
Signature,  35,  36.  39-43,  47,  64,  57,  68-70, 

74,  76,  78-81,  89-92,  101,  102. 
Signature  by  Stamp,  102. 
Skeleton  Form  of  Will,  84. 
Subscription.    See  Signature, 
Superscription,  78. 
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Telbobam,  161. 

Testambktabt  Writing,  18-24,  52-65,  68, 

71-104. 110. 
Testing  Clause,  67,  58,  71, 105-111. 

Time  of  Attestation,  110,  111,  116, 119- 

121. 
Trade  Custom,  2, 11, 133. 
Tyfbwritinq,  103. 
Un authenticated.  See  AutherUieoHon  and 

Signature. 

Unsubscribed,  42,  74,  79-81,  90,  92,  104, 

126. 
Weights  and  Measures,  17. 

Will.    See  Testamentary  Writing, 
Witness,  61,  52,  55,  56,  63,  72,  106,  107, 

112-122. 
Women  as  Witnesses,  122. 
WoBDS  Deleted  bsfobb  Signatube,  13. 
Wbit  OB  Oath,  12, 128,  145,  148, 157,  158. 

1.  Constraction  —  Ambiguity.  —  Lochlee 
Minister  v.  Dalhousie'i  Trs.,  1891  (H.  L.),  18 
R  72  ;  28  S.  L.  B.  912. 

2.  Constraction— Ambiguity— Contract 
~  Parole  —  Admissibility  —  Antecedent 
Course  of  Dealing.  Proof  of  antecedont  course 
of  dealing  admitted  to  explain  an  ambiguous 
term  of  a  written  contract.  Von  Mehren  v. 
Edinburgh  Roperie  Coy.,  1901,  4  F.  232;  39 
S.  L.  R  181 ;  d  S.  L.  T.  335.  But  not  to  con- 
tradict. Paierson  v.  Inglis,  1902  (0.  H.),  10 
S.  L.  T.  449. 

3.  Construction  — Ambiguity— Contract 
— Parole — Admissibility. — Where  the  terms 
of  a  contract  which  had  been  reduced  to 
writing  left  unexplained  an  important  article 
of  the  agreement,  lield  that  parole  evidence 
was  admissible.  Renison  v.  Bryce,  1898,  25  K. 
521 ;  35  S.  L.  R  445 ;  5  S.  L.  T.  222. 

4.  Construction- Ambiguity— Contract 
—  Parole  — Admissibility. —Proof  by  sur- 
rounding facts,  including  correspondence  and 
parole  proof  as  to  the  circumstances  in  which 
a  written  contract  was  entered  into,  admitted 
to  explain  an  ambiguous  term  in  it.  Buttery 
db  Coy.  V.  Inglis,  1877,  5  R  58  ;  15  S.  L.  R  37. 

5.  Construction  — Ambiguity— Explana- 
tory Evidence  —  Decree  of  Presbytery.- 
A^liere  the  construction  of  a  writing  is  con- 
cerned, explanatory  evidence  is  competent  if 
necessary  to  the  due  comprehension  of  the 
writing.  Here  there  was  a  decree  of  a  pres- 
bytery dealing  with  excambion  of  a  glebe, 
and  evidence  as  to  configuration,  &c.,  of  the 


ground  was  admitted.  Dalhousie^s  TtUors  v. 
LochUe  Minister,  1890,  17  R  1060;  27  S.  L.  R 
819. 


6.  Construction— ArUter^g  Award—] 
position  following  thereon— Ambiguity- 
Competency  of  Beference  to  Terms  of  De- 
cree.— Where  a  disposition  follows  a  decreet- 
arbitral  under  the  Lands  Clauses  Consolida- 
tion Act,  1845,  and  is  in  ambiguous  terms,  it 
is  competent  to  look  to  the  terms  of  the 
decreet-arbitral  to  discover  the  true  construe* 
tion  of  the  disposition.  Duke  of  Fife  v.  Great 
North  of  Scotland  Ely.,  1899  (H.  L.),  3  F.  2 ;  37 
S.L.R630;  8  S.  L.  T.  2. 

7.  Construction  —  Arbiter's  Awaid  — 
Parole— Admissibility.— Where  the  terms 
of  an  arbiter's  award  are  unambiguous,  it  is 
not  competent  to  lead  evidence  to  modify  the 
natural  meaning  of  the  words.  Highland  Rly, 
Coy.  V.  G.  N.  S.  Rly.  Coy.,  1896  (H.  L.),  23  R 
80 ;  33  S.  L.  R  812.  Miller  db  Son  v.  Oliver  <£r 
Boyd,  1903,  6  F.  77;  41  S.L.  R26  ;  11  S.L.  T. 
381. 

8.  Construction— Cautionary  Obligation 
— In  re  meicaXoxiA.— Question:  Whether  a 
letter  of  guarantee  was  in  re  wercatoria? 
National  Baiik  v.  Campbell,  1892,  19  R.  885; 
29  S.  L.  R  757. 

9.  Construction— Cautionary  Obligation 
—Qualification  of  Obligation  as  between 
Cautioners— Parole  Proof— Competency. — 
Where  several  persons  had  entered  into  a 
cautionaiy  obligation  to  a  bank  (to  continue 
tiU  recalled  in  writing)  for  a  customer  of  the 
bank  in  a  cash  credit,  held  in  a  question  be- 
tween the  cautioners  that  parole  proof  that 
the  obligation  of  two  of  them  had  been  given 
and  accepted  ad  interivi  only  was  incompe* 
tent.  M'Phersovs  v.  Haggarts,  1881,  9  R  306; 
19S.  L.  R212. 

10.  Construction  —  Company,  Mandate 
to,  Authorising  Payment  of  Dividends — 
Signature  under  Error— Liability— Agree- 
ment to  Act  as  Trustee— Parole— Admis- 
sibility.— One  of  several  trustees  holding 
stock  in  a  joint-stock  banking  company  pre- 
sented a  petition  to  have  his  name  removed 
from  the  register,  as  he  had  never  agreed  to 
become  a  partner.  Held  ( Ld.  Deas  dissenting} 
that  it  was  competent  for  him  to  prove  by 
parole  that  a  mandate  authorising  payment  of 
dividends  on  the  stock  had  been  signed  under 
a  mistake,  and  that,  as  it  was  not  proved  that- 
he  had  agreed  to  act  as  trustee,  he  was  entitled 
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to  have  his  xuune  removed.  Gillespie  v.  City  of 
Glasgow  Banky  1879,  6  R  813 ;  16  S.  L.  R 
473. 

11.  Gonstniction ~ ChiBtom  of  Trade- 
Modification— Admissibility  of  Parole.— 

Proof  of  custom  is  not  admissible  to  modify 
the  terms  of  a  written  oontraot.  MacLeUan 
V.  PeaUi^s  Trs,,  1903,  6  F.  1031 ;  40  S.  L.  R 
743 ;  11  S.  L.  T.  245.  Tancred,  Arrol  d:  Coy. 
V.  Sted  Gay.  of  Scotland,  1890  (H.  L.),  17  R  31 ; 
27  S.  L.  R  463. 

12.  Oonstmction  —  Deed  Admittedly 
Srroneons — Parole  —Admissibility— Writ 
or  Oath. — ^When  a  party  founding  on  a  deed 
admits  that  it  does  not  truly  represent  the 
transaction  with  his  opponent,  **  he  loses  the 
protection  of  the  rule  of  law  which  would 
otherwise  entitle  him  to  say  that  allegations 
impeaching  the  accuracy  of  the  deed  can  only 
be  proved  by  writ  or  oath,"  and  "  the  conse- 
quence is  that  the  truth  must  be  ascertained 
in  the  ordinary  way/'  King  v.  Carrick,  1896 
(O.  H.),  4  S.  L.  T.  36. 

13.  Construction— Deleted  Words.— One 
may  not  look  at  words  in  a  written  contract, 
deleted  before  signature,  in  order  to  arrive  at 
the  meaning.  Inglis  v.  Buttery  d:  Coy.y  1878 
(H.  L.),  5  R  87 ;  16  S.  L,  R  462. 

14.  Construction  —  Joint  -  Minute  of 
Settlement— Modification  by  Parole.— A 

joint-minute  signed  by  counsel  stating  the 
settlement  of  a  case  is  conclusive  evidence, 
not  open  to  modification  by  parole.  Hamilton 
if;  Baird  v.  Le^cw,  1893,  21  R.  120;  31  S.  L.  R 
97;  IS.  L.  T.  319. 

15.  Oonstmction  —  Marriage-Contract— 
Extrinsic  Evidence  to  explain  Source  of 
Funds. — Held  that  in  construing  a  marriage- 
contract  it  is  competent  to  have  recourse  to 
extrinsic  evidence  for  the  purpose  of  showing 
that  certain  funds  bad  been  provided  not  by 
the  husband  himself  but  by  his  father  as  an 
alimentary  provision  for  his  son  and  his  wife. 
A  claim  by  the  son's  trustee  in  bankruptcy  to 
the  income  of  the  fund  repelled.  Corbet  v. 
Waddell,  1879,  7  R.  200 ;  17  S.  L.  R  lOfJ. 

16.  Oonstmction— Prior  Communings.— 
A  formal  written  contract  supersedes  refer, 
euce  to  prior  written  communications  between 
the  parties.  Inglis  v.  Buitery  th  Coy,,  1878 
(H.  L.),  5  R  87  ;  15  S.  L.  R.  462. 

17.  Oonstmction  —  Weights  and  Mea- 
sures—Representation  as   to   Weight  — 


Glasgow  Police  Act,  1866  (29  ft  30  Vict,  c 
273),  sec.  189.— Sec.  189  of  the  Glasgow  Police 
Act,  1866,  imposes  a  penalty  on  persons  keep- 
ing for  sale  by  weight  any  article  whose  actual 
weight  is  less  than  the  weight  represented. 
Held  that  a  retail  dealer  who  keeps,  made  up 
for  sale,  packets  of  tea  represented  to  weigh 
a  ^  lb.,  is  not  guilty  of  a  contravention  of  this 
section  in  respect  that  the  nett  weight  of  the 
tea  is  less  than  }  lb.  by  the  weight  of  the 
paper,  such  a  representation  only  amount- 
ing to  a  representation  that  the  gross  weight 
of  the  packet  and  its  contents  is  }  lb.,  and  it 
not  being  proved  that  it  was  otherwise  repre- 
sented to  any  particular  buyer  that  the  nett 
weight  of  the  tea  in  the  packets  was  a  j  lb. 
Bridger  v.  Neilson,  1894  (J.),  31  S.  L.  R  744; 
2  S.  L.  T.  64. 

18.  Construction  —  Will  —  Constructive 
Evidence  of  Intention— Parole— Admissi- 
bility.— Question  as  to  the  class  of  evidence 
which  is  admissible  to  show  that  a  testator 
intended  a  general  disposition  to  operate  the 
revocation  of  an  earlier  special  destination  of 
heritable  property.  Can-ie  v.  M'Lennan,  1899, 
1  F.  684 ;  36  S.  L.  R  494  ;  6  S.  L.  T.  181. 

19.  Oonstmction— Will— Extrinsic  Evi- 
dence.— In  the  construction  of  A'wiWy  observed — 
(1)  that  it  was  an  important  element  of  inter- 
pretation that  the  words  of  conveyance  em- 
ployed were  not  at  the  date  of  the  will  habile 
to  convey  heritage  in  Scotland,  though  they 
afterwards  became  so  by  a  change  in  the  law 
several  years  before  the  testator's  death  ;  (2) 
that  the  instructions  for  the  preparation  ojf 
the  will  are  not  admissible  in  construing  the 
deed  as  evidence  of  the  testator's  intention ; 
and  (3)  that  deeds  and  holograph  writings 
made  subsequently  are  admissible  as  evidence. 
Farquhar  v.  Farqulmr's  Exrs.,  1875,  3  R  71  ; 
13  S.  L.  R  36. 

20.  Constmction—Will— Extrinsic  Evi- 
dence of  Intention. — A  testator  bequeathed 
to  A.  B.  an  estate  which  was  burdened  by  a 
security  right.  A.  B.  raised  an  action  of  de- 
clarator that  he  was  entitled  to  have  the 
estate  cleared  of  the  burden  out  of  the  testa- 
tor's general  estate.  He  averred  facts  tending 
to  show  the  testator's  intention,  and  asked  a 
proof.  Action  dismissed  as  irrelevant.  Brand 
V.  ScoU'h  Trs ,  1892,  19  R.  768 ;  29  S.  L.  R 
641. 

21.  Oonstmction  —  Will  —  Extrinsic 
Evidence  of  Intention  —  Memoranda  of 
Deceased  —  Admissibility.  —  Holograph 
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memoranda  and  balance-sheets  of  a  testator 
admitted  to  prove  his  intention  that  a  legacy 
bequeathed  by  his  will  should  be  held  satisfied 
by  payments  made  by  him  during  his  lifetime 
to  the  legatee.  Question:  Whether  parole 
evidence  to  prove  the  intention  was  admis- 
sible. Johanson  v.  Johanswi^s  Trs.j  1898,  1  F. 
244;  36  S.  L.  R.  169;  6  S.  L.  T.  230. 

22.  Constraction  —  Will  —  Eztrinsic 
Evidence  of  Intention— Subseqnent  Birth 
of  Child  —  AdmissibiUty.— Where  a  child 
had  been  bom  to  a  testator  after  the  date  of 
his  will,  a  party  founding  on  the  will  offered 
to  prove  ''that  the  testator,  in  full  view  of 
the  child's  birth,  deliberately  and  of  set  pur- 
pose forbore  to  alter  his  will,  and  declared 
his  intention  not  to  do  so."  Held  that  the 
averment  was  irrelevant,  the  proposed  proof 
being  incompetent.  Smithes  Trs,  v.  Granlf 
1897  (0.  H.),  35  S.  L.  R.  129 ;  6  S.  L.  T.  190. 

23.  Constmction  —  Will  —  Intention  — 
Parole— Admissibility.— Parole  evidence  is 
not  admissible  to  show  that  a  testator  used 
the  word  ''legacy*'  as  meaning  "provision" 
in  his  trust.  Johnstone  v.  Havilandy  1896 
(H.  L.),  23  R.  6 ;  33  S.  L.  R.  511 ;  3  S.  L.  T.  279. 

24.  Constmction  —  Will  —  Intention  — 
Parole  —  Admissibility.  —  See  Beattie  v. 
Bain's  Trs.,  1899  (0.  H.),  6.  S.  L.  T.  277. 

25.  Debt— Becepts  in  Hands  of  Debtor— 
Oonstructive  Writ.— //e/rf  that  receipts  for 
interest  on  a  debt  found  in  the  hands  of  the 
debtor  are  constructively  his  writ.  CampbeWs 
Trs.  V.  Hudson's  Exr.,  1895,  22  R.  943 ;  32 
S.  L.  R.  703 ;  3  S.  L.  T.  84. 

26.  Deliyery  into  Hands  of  Common 
Agent. — The  creditor  in  a  lK)nd  and  disposi- 
tion in  security  executed  a  discharge  and  left 
it  in  the  bands  of  his  law-a^ent,  who  was  also 
tigent  for  the  debtor.  The  transaction  was 
for  settlement  on  the  1 2th  October.  On  the 
5th  the  debtor  placed  funds  in  the  hands  of 
the  agent,  who  embezzled  them  on  the  6th 
October.  On  the  12th  the  debtor  and  the 
agent  met,  but  the  latter  did  not  hand  over 
the  discharge,  although  he  pretended  that 
the  debt  had  been  paid  out  of  the  funds 
placed  in  his  hands  on  the  5th.  In  a  question 
between  the  debtor  and  the  creditor,  held 
that  the  discharge  had  not  been  delivered. 
Rirhardson  v.  Maajeoch's  Tr».,  1898,  1  F.  145 ; 
36  S.  L.  R.  Ill ;  6  S.  L.  T.  226. 

27.  Deliyery  for  Limited  Purpose  — 
Failure  of.  —  A  son  gave  to  his  father  a 


discharge  of  all  claims  for  legitim,  in  oon~ 
sideration  (so  ran  the  discharge)  for  sums 
which  had  been  expended  upon  him  in  exoe8» 
of  his  patrimony.  The  son  claimed  legitim 
on  his  father's  death,  and  averred  that  the 
discharge  had  been  granted  as  part  of  an 
arrangement  by  which  his  father  was  to  start 
him  in  business.  The  arrangement  was  never 
carried  out,  but  the  writing  was  allowed  to 
remain  in  the  father's  possession.  Held  that 
the  averments  were  relevant  for  probation. 
ikotVs  Trs.  v.  Scott,  1902  (O.  H.),  40  S.  L.  K 
133;  10  S.  L.  T.  122. 

28.  Delivery  for  Limited  Purpose — Obli- 
gation to  Betom. — A  testator  placed  his 
will  in  the  hands  of  an  English  solicitor. 
He  named  two  executors,  an  Englishman  and 
a  Scotsman.  The  solicitor  sent  the  will  to 
the  Scottish  executor  for  a  specific  purpose. 
The  Scot  proposed  to  retain  possession.  Held 
that  the  solicitor,  suing  with  the  concurrence 
of  the  English  executor,  was  entitled  to  re- 
delivery. Horsfield  v.  Cooper,  1897  (O.  H.), 
5  S.  L.  T.  104. 

29.  Delivery— Loan  by  Husband— Assig- 
nation in  favour  of  Spouses— Deed  Kept  in 
Accessible  Repository.  —  A  husband  lent 
£500  of  his  own  money  to  harbour  trustees, 
took  an  assignment  in  security  in  name  of 
himself  and  his  wife  equally,  and  the  sur- 
vivor, and  the  heirs,  <S:c.,  of  the  survivor,  and 
kept  it  in  a  drawer  accessible  to  both  spouses. 
Held  that  the  sum  in  the  assignation  belonged 
to  the  husband's  executry  estate,  there  having 
been  no  delivery.  Walker's  Exr.  v.  WaXkery 
1878,  5  R.  965  ;  15  S.  L.  R.  636.  Ohservaiions 
(pel-  Lord  Deas)  on  the  delivery  necessary  in 
the  case  of  gratuitous  inter  vivos  deeds  granted 
by  a  wife  in  favour  of  her  husband.  Kirk- 
Patrick  v.  Kirkpatrick's  Trs.,  1873,  11  M.  551  j 
1874,  1  R.  (H.  L.)  37 ;  11  S.  L.  R.  717. 

30.  Delivery  —  Mandate  to  Deliver — 
Death  of  Mandant.— One  of  a  number  of 
persons  who  were  to  grant  a  bond  as  oo- 
obligants  signed  it,  and  returned  it  to  the 
agent  for  himself  and  his  co-obligants.  Before 
all  had  signed  it  or  any  money  had  been 
advanced,  and  while  the  bond  was  yet  in  the 
hands  of  the  agent,  the  person  who  had 
signed  it  died.  Held  that  the  implied  man- 
date to  deliver  the  deed  after  the  other  signa- 
tures had  been  obtained  had  fallen  by  the 
mandate's  death,  and  the  deed  being  in  fact 
undelivered,  his  executors  were  not  liable. 
Life  Association  of  Scotland  v.  Douglas,  1886,  13 
R.  910;  23S.  L.  R.  632. 
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31.  Deliyery  —  Mntual  DeecU  —  Dnpli- 
cates  —  Fonnal  Deed. — Mutual  deeds  exe- 
cuted in  duplicate  need  no  delivery.  Per 
Ld.  Deas,  the  supersession  of  missives  by  a 
formal  deed  makes  it  incompetent  to  refer  to 
the  former.  Robertson^ s  Trs,  v.  Lindaay,  1873, 
1  R.  323;  11  S.  L.R.  113. 

32.  Deliyery  — Obligation  to  Deliyer— 
Hsrpothec  of  Law  Agent.— A  law  agent's 
hypothec  will  not  override  the  express  terms 
of  an  obligation  to  deliver  documents.  Reid, 
Johtuton,  tt'  Coy.  v.  Japp  d-  Yeaman,  1898 
(0.  H.),  6  S.  L.  T.  231.  M'Lay,  M'AlisUr  d- 
M'Gibbon  v.  Hamptmi,  1898,  25  R.  1198;  36 
S.  L.  R.  918. 

33.  Deliyery— B6gistration.—A  discharge 
of  legitim  was  prepared  and  duly  executed  by 
a  solicitor^  on  the  instructions  of  a  bankrupt 
son.  The  father  was  ill.  The  bankrupt  wrote 
to  the  solicitor,  *^I  request  you,  by  way  of 
delivering  the  discharge  which  1  have  exe- 
cuted and  left  in  your  hands,  to  get  the 
same  registered  in  the  Books  of  Council  and 
Session. *'  Registration  followed.  Held  that 
the  deed  had  been  delivered  to  the  father. 
Obers  v.  Paton'g  Trs.,  1897,  24  R.  719;  34 
S.  L.  R.  538  ;  4  S.  L.  T.  350. 

34.  Deliyery— Trost — Policy  of  Insnrance 
in  fayonr  of  Wife  and  Children.— A  hus- 
band effected  a  policy  of  insurance  on  his  life 
in  favour  of  trustees,  for  behoof  of  his  wife 
and  children.  Held  that,  without  delivery, 
actual  or  constructive,  it  could  not  confer  a 
vested  right  in  the  beneficiaries.  Circum- 
stances in  which  held  that  delivery  had  not 
taken  place.  Jarvi^s  Trustee  v.  Janne's  Trs., 
1887,  14  R.  411  ;  24  S.  L.  R.  299. 

35.  Ezecntion — Anthentication  — Book- 
wise  deed— Act,  1G96,  c.  15.— Deeds  dated 
prior  to  1874  and  made  up  bookwise  of  more 
than  one  sheet  of  paper,  must  be  signed  on 
each  page.  Initials  will  not  do.  Gardtier  v. 
Lucas,  1878  (U.  L.X  5  R.  105;  15  S.  L.  R. 
740. 

36.  Execntion  —  Antlientication  — Dele- 
tions—SnbBtitution— Marginal  Additions. 
— 1.  Where  portions  of  a  will  are  deleted  they 
receive  effect,  unless  it  be  proved  that  the 
deletions  were  made  by  or  on  the  instructions 
of  the  testator.  2.  Marginal  additions  or 
substitutions  are  inoperative  unless  signed 
or  initialled  by  the  testator.  Pattison*s 
Trs.  V.  Edifiburgh  University,  1888  (O.  H.),  16 
R.73. 


37.  Execntion  —  Authentication  —  Mar- 
ginal Addition— Holograph. — Opinions  that 
an  unauthenticated  holograph  marginal  addi- 
tion cannot  control  the  terms  of  a  holograph 
document.  Broiai  v.  MaxtcdVs  Trs,,  1884,  11 
R.  821 ;  21  S.  L.  R.  549. 

38.  Execution— Authentication— Seques- 
tration—AilLdayit  and  Claim— Unauthen- 
ticated Interlineation  of  Material  Words 
in  Afidayit. — In  a  petition  for  sequestration 
the  affidavit  and  claim  of  the  petitioning 
creditor  bore  *'  compeared  James  Drew."  Be- 
tween the  words  "compeared  **  and  *^  James  " 
were  interlined  the  words  "Verney  Drew, 
a  partner  of  the  firm  of,"  and  this  interlinea- 
tion was  not  authenticated.  There  was  no 
partner  of  the  firm  called  James.  Held  that 
the  affidavit  was  invalid.  Drew  v.  Richard, 
1904  (0.  H.),  1 1  S.  L.  T.  646. 

39.  Execution  —  Authentication— Signa- 
ture—Mark—Mercantile Document.— See 

Rose  V.  Johnston,  1878,  5  R.  600;  15  S.  L.  R. 
325. 

40.  Execution  —  Authentication  —  Sub- 
scription on  Last  Page  —  Gonyeyancing 
(Scotland)  Act»  1674,  sec.  Z%,—Held  that  a 
deed  of  several  pages  bearing  to  be  subscribed 
by  the  alleged  granter  on  the  last  page  only, 
and  bearing  the  names  of  two  attesting  wit- 
nesses, may  be  proved  prout  de  jure  to  be  a 
deed  subscribed  by  the  granter  in  the  sense 
of  sec.  39  of  the  Act  of  1874.  M*Laren  v. 
Menzies,  1876,  3  R.  1151;  13  S.  L.  R.  703. 
Brovm,  1883,  11  R  400;  21  S.  L.  R.  267. 

41.  Execution  —  Authentication  —  Sub- 
scription—Words written  aboye  Signa- 
ture already  there— Marginal  Addition.— 
The  maker  of  a  will  subscribed  it.  There  was 
a  space  left  between  the  testing  clause  and 
his  signature.  In  this  space  he  wrote  further 
expression  of  his  wishes,  headed  '^codicil" 
Held  that  the  codicil  was  duly  subscribed  and 
formed  part  of  the  testator's  wilL  Gray's  Trs. 
V.  Wilson,  1900,  3  F.  79 ;  38  S.  L.  R.  56. 

42.  Execution  —  Authentication  —  Un- 
signed Minute. — Question  as  to  the  validity  of 
an  approved  but  unsigned  minute  of  a  meeting 
of  Justices.  Lord  Blantyre,  dx.  v.  Dickson,  dx., 
1885, 13  R.  1 16  ;  23  S.  L.  R  85.  For  unsigned 
minute  of  meeting  of  creditors  see  Mann  v. 
Tait,  1892,  20  R  13  ;  30  S.  L.  R.  32. 

43.  Execution  —  Blank  Signed  and 
Stamped  Paper— Deliyery  of— Chiarantee^ 
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Kaadato— Proof— Onus— Writing  neither 
Holograph  nor  Tested.— The  ontis  is  upon 
the  party  asserting  that  the  alleged  guar- 
antor had  authorised  the  obligation  inserted 
above  his  signature.  IVylie  ds  Lochhead  ▼. 
Harmtnf,  1889,  16  R.  907;  26  S.  L.  R.  618. 
For  signature  by  a  captain  of  a  blank  bill  of 
lading  see  Coxodenbeaih  Coed  Coy.  v.  Clydegdale 
Bank,  1895,  22  R  682;  32  S.  L.  R  549;  3 
S.  L.  T.  41. 

44.  Ezecntion— Crown  Writs— Erasures 
— Entail— Grown  Charters— Erasures  and 
Interpolations  in. — Various  vitiations  in  the 
form  of  erasures  and  interpolations  in  a 
Crown  charter  held  not  to  invalidate  an  en- 
tail ;  and  observed  that  the  statutes  applicable 
to  the  testing  of  deeds  are  not  applicable 
to  Crown  writs.  Cotton  v.  Mackemie^  1874, 
1  R  488;  11  S.  L.  R278. 

45.  Execution— Erasure— Mandates  for 
Meeting. — Held  that  mandates  bearing  to  be 
for  a  meeting  to  be  held  on  August  16th 
were  valid,  although  the  figure  6  was  printed 
on  an  erasure  from  which  the  figure  5  had 
been  removed.  Muir  v.  Thompson^  1876,  3  R. 
(H.  L.)  1 ;  13  S.  L.  R  739. 

46.  Execution  — Holograph.— To  give  a 
document  the  privileges  of  holograph  writ  it 
must  be  written  and  signed  by  one  hand — 
either  the  grantor,  or  a  duly  authorised 
agent  (where  the  agent  may  act).  Scottish 
Lands  and  Build wga  Coy,  v.  Sluxw,  1880,  7  R 
766  ;  17  S.  L.  R.  543.  Cf.  Oavin^s  Trs,  v.  Lee, 
1883,  10  R.  448 ;  20  S.  L.  R  303.  M'Laren  v. 
Law,  1871,  44  Sc.  J.  17;  and  a  holograph  ac- 
ceptance by  an  authorised  agent  of  a  seller 
completes  a  binding  contract.  Whyte  v.  Lee^ 
1879,  6  R  699 ;  16  S.  L.  R.  376. 

47.  Execution  —  Holograph  Addition  — 
Subscription. — A  holograph  addition  written 
after  the  signature  to  a  holograph  writing, 
held  part  of  the  deed.  Bui-nie^s  Tnistee  v. 
LawrU,  1894,  21  R.  1015 ;  31  S.  L.  R  841 ;  2 
S.  L.  T.  153. 

48.  Execution— Holograph,  Adopted  as. 
— The  agent  of  a  seller  of  heritage  prepared 
an  offer  and  acceptance  in  writing,  and  invited 
the  purchaser  to  subscribe,  adding  the  words 
^<  adopted  as  holograph."  It  was  not  ex- 
plained to  him  that  the  effect  of  these  words 
was  to  render  an  otherwise  informal  writing 
probative.  The  purchaser  believed  he  was 
still  free.  Held  that  he  was  not  bound. 
Harvey  v.  Smith,  1904,  6  F.  511  ;  41  S.  L.  R 
292;  U  S.  L.  T.  667. 


49.  Execution-Holograph— Adopted  as. 

— Held  that  an  offer  which  was  neither  holo- 
graph nor  tested  but  which  contained  beneath 
the  offerer's  signature  in  his  own  handwriting 
the  words  "  adopted  as  holograph ''  was  to  be 
regarded  as  holograph.  Gatfine's  Tn,  v.  Lee, 
1883, 10  R  448 ;  20  a  L.  R  303. 

50.  Execution  —  Informality  —  Ck»nyey- 
ancing  and  Land  Transfer  Act»  1874,  sec. 
39. — ^The  section  does  not  apply  to  deeds 
executed  prior  to  1st  October  1874.  Gardner 
V.  Lucas,  1878  (H.  L.),  6  R  105 ;  15  S.  L.  R 
740. 

51.  Execution  —  Informality  —  Conyey- 
ancing  Act»  1874,  sec.  39.— The  name  of  an 
attesting  witness  was  inserted  in  the  testing 
clause  as  "  Robertson  "  instead  of  Roberton, 
as  the  signature  bore.  Held  that  this  was  an 
informality  curable  under  sec.  39  of  the  Gon- 
vojrancing  Act.  Richardson's  Tre.,  1891,  18  R 
1131  ;  28  S.  L.  R  889. 

52.  Execution— Informality— Petition  to 
Set  Up  under  Gonyeyancing  Act,  1874^ 
sec.  39— Draft  Executed— WilL— A  client 
having  instructed  law-agents  to  prepare  his 
will,  received  from  them  a  draft  in  1893.  He 
died  in  1901,  and  the  draft  was  found  in  his 
safe  along  with  other  private  papers.  No  other 
will  was  found.  The  draft  was  written  on 
two  sheets  of  paper,  in  the  handwriting  of 
the  law-agent's  clerk.  The  deceased  had 
made  a  few  alterations  in  his  own  writing, 
and  signed  the  last  page  before  witnesses. 
He  signed  it  between  1898  and  1900,  and  sub- 
sequent to  that  period  told  two  persons  that 
he  had  made  a  will.  On  a  petition  by  the 
beneficiaries,  under  the  39th  section  of  the 
Oonvejrancing  Act,  1874,  the  above  facts  being 
proved,  the  Court  granted  the  prayer  of  the 
petition.  Ingli^  Trs,  v  Inglis,  1901,  4  F.  365 ; 
39  S.  L.  R.  253. 

53.  Execution — Informality— Petition  ta 
Set  Up  under  Conveyancing  Act,  1874,  sec. 
39  —  Improbative  Will  —  Evidence.  —  On 
application  to  the  Court,  by  petition,  to  have 
the  authenticity  of  a  will,  defective  in  attes- 
tation, established  under  sec.  39  of  the  Con- 
veyancing Act,  1874,  the  Court  allowed  a 
proof  by  commission,  and  thereafter  found 
and  declared  as  craved.  Nisbet,  1897,  34 
S.  L.  R.  301  ;  4  S.  L.  T.  279. 

54.  Execution— Informality— Petition  to 
Set  Up  under  the  Conveyancing  Act,  1874^ 
sec.  39— Testamentary  Writing— Foreign. 
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— ^A  person  died  domiciled  in  New  Zealand, 
po88e88ed  of  heritable  estate  situated  in  Scot- 
land and  leaving  a  trust-disposition  and 
settlement,  good  according  to  the  law  of  New 
Zealand  but  not  probative  according  to  Scots 
Law.  The  trustees,  in  order  to  entitle  them 
to  make  up  a  title  to  the  heritable  estate  in 
Scotland,  presented  a  petition  under  sec  39  of 
the  Conveyancing  (Scotland)  Act,  1874,  for 
declarator  that  the  settlement  was  duly  sub- 
scribed. The  Court  granted  the  petition,  but 
hdd  that  the  deed  was  already  valid  under 
sec.  20  of  the  Titles  to  Lands  Consolidation 
(Scotland)  Act,  1868.  Browne  and  Othen, 
Petitioners,  1882,  20  S.  L.  R.  76. 

55.  Execntion— Informality— Petition  to 
Set  Up  under  Gonyeyanclng  Act,  1874, 
sec.  39  —  Testamentary  Writing  — Wit- 
nesses' Designation  Wanting.— The  exe- 
cutors -  nominate  under  a  last  will  and 
testament,  recorded  in  the  books  of  a  Sheriff 
Court,  presented  a  petition,  under  sec  39  of 
the  Conveyancing  (Scotland)  Act,  1874,  to  set 
up  the  deed.  The  informality  of  execution 
was  that  the  designation  of  the  attesting 
witnesses  was  wanting.  The  petitioners 
moved  the  Court  to  grant  warrant  for  the 
delivery  of  the  deed  to  them  for  the  purpose 
of  exhibition  to  one  of  the  witnesses  resident 
in  India.  The  Court  granted  the  motion  on 
the  petitioners  finding  caution  for  the  return 
of  the  deed  qttam  primum^  an  extract  duly 
executed  being  previously  lodged  in  its  stead. 
Garrett  and  Another^  Petitioners,  1883,  20 
S.  L,  R.  756. 

56.  Execution— Informality— Petition  to 
Set  Up  under  Oonveyancing  Act,  1874, 
sec.  39— Witnesses'  Designation  Wanting. 
— A  petition  was  presented  under  sec.  39  to 
cure  the  informality  of  want  of  designation 
of  the  subscribing  witnesses.  Held  that  the 
fact  that  the  remedy  of  appending  the  names 
before  founding  on  the  deed  provided-  by 
sec.  38  had  not  been  used,  constituted  no 
objection  to  the  validity  of    the    petition. 

Thomson's  Tm.  v.  Kumyn,  <(r.,  1878,  6  R.  141  ; 
16  S.  L.  R.  67. 

57.  Execution  —  Informality  —  Testing 
Clause — ^Absence  of.— A  deed  bore  the  name 
of  the  granter  and  two  witnesses.  There  was 
no  testing  clause.  The  witnesses  did  not 
see  the  granter  sign,  nor  did  they  hear  him 
acknowledge  his  signature ;  the  granter  re- 
pudiated his  signature.  Held  that  the  deed 
was  inoperative.  Uedden  v.  Reidf  1891,  18  R. 
1186  ;  28  S.  L.  K.  879. 


58.  Execution  —  Informality  —  Testing 
Clause,  Absence  of— Conveyancing  Act, 
1874^  sec.  39.  —  A  trust-disposition  which 
bore  to  be  subscribed  by  the  granter  and 
attested  by  two  witnesses,  had  no  testing 
clause  filled  in.  A  proof  was  allowed  under 
sec.  39  of  the  Conveyancing  Act,  1874,  and  the 
deed  declared  to  have  been  subscribed  by  the 
granter  and  witnesses.  Addison^  dx,,  1875, 
2  R.  457  ;  12  S.  L.  R.  334. 

59.  Execution— Notarial— Oonyesrancing 
Act|  1874^  sec.  41. — Where  a  deed,  executed 
notarially,  and  the  notary's  docquet  were  all 
written  on  one  page,  held  that  it  was  not 
necessary  that  the  notary  should  subscribe 
the  deed  itself,  it  being  sufiicient  that  he 
subscribed  before  witnesses  the  notarial 
docquet.  Mathieaon  v.  Hawthorns  dc  Coy. 
Ltd,,  1899,  1  F.  468;  36  S.  L.  R.  356;  6 
S.  L.  T.  311. 

60.  Execution  —  Notarial  —  Docquet  — 
Form  of— Conveyancing  Act»  1874,  sec.  41, 
Sched.  L — A  deed  was  subscribed  for  a  party 
unable  to  write  by  a  notary  before  two  wit- 
nesses, and  the  docquet — although  otherwise 
sufficient — did  not  bear  the  notary's  name  and 
designation  as  in  the  form  in  Schedule  I.  of 
the  Act  of  1874.  Held  that  the  docquet  was 
good,  as  the  Statute  did  not  imperatively 
direct  the  form  in  the  Schedule  to  be  used. 
AtchismCs  Trs.  v.  Atchison,  1876,  3  R.  388  ;  13 
S.  L.  R.  269. 

61.  Execution  —  Notarial  —  Docquet — 
Form  of— Omission  of  words  ''read  over" 
— Conveyancing  Act,  1874^  sec.  41,  Sched. 
I. — Parole. — A  docquet  appended  to  a  deed 
executed  notarially  under  section  41  of  the 
above  Act  did  not  comply  with  the  statutory 
schedule  in  respect  that  the  words  '*read 
over''  were  omitted.  In  an  action  for  re- 
duction of  the  deed,  the  defenders  averred 
that  the  deed  had  been  read  over  to  the 
granter.  The  Court,  before  answer,  allowed 
them  a  proof  of  their  averment.     Ji^atson,  dr. 

V.  Bevei^Ubje,  dr.,  1883, 11  R.  40  ;  21  S.  L.  R.  31. 

62.  Execution  —  Notarial  —  Docquet  — 
Holograph.  —  Where  a  deed  is  executed 
notarially  the  docquet  must  be  holograph  of 
the  person  signing.  Irvine  v.  M* Hardy,  1892, 
19  R  458  ;  29  S.  L.  R.  361.  Cf.  CampbeU  v. 
Purdie,  1895,  22  R.  442  ;  32  S.  L,  R.  316 ;  2 
S.  L.  T.  547.  See  also  Hmry  v.  Reid,  1871,  9 
ML  503. 

63.  Execution  —  Notarial  —  Docquet  — 
Necessity  for  Notary  Docquet  and  Signa- 
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tare  being  Adhibited  in  the  Presence  of 
Witneues— Oonyeyaacing  Aet^  1874^  lecs. 
39  and  41. — (1)  In  a  notarial  execution  the 
notary  must  adhibit  his  signature  and  dooquet 
in  the  presence  of  the  grantor  and  witnesses  ; 
(2)  Sec.  38  of  the  Conveyancing  Act,  1874, 
only  applies  to  deeds  signed  by  the  grantor 
and  does  not  apply  to  cases  of  notarial  execu- 
tion. Kissack  v.  Webster's  Trs.,  1894  (O.  H.),  2 
S.  L.  T.  172. 

64.  Execution— Notarial— Notary— Who 
Entitled  to  Execute  Notarially— Agent 
of  Party.  — Quedimi :  Whether  an  antenuptial 
contract,  executed  for  the  lady  notarially  by 
a  notary  who  was  the  man's  law-agent  in 
the  matter  was  well  executed  ?  Lang  v. 
Lang's  Trs.,  1889,  16  R.  590  ;  26  S.  L.  R.  466. 

65.  Execution— Notarial— Notary— Who 
Entitled  to  Execute  Notarially  — Person 
named  Executor. — A  person  named  executor 
in  a  will  cannot  execute  it  notarially.  Chis- 
holm  and  OtJiers  v.  Macrae  and  Anotlur,  1903 
(O.  H.),  41  S.  L.  R.  300;  11  S.  L.  T.  416. 

66.  Execution— Notarial— Subecription 
by  J.P.  —  DocQuet  —  Conyeyancing  Act, 
1874,  sec.  41.  —  Justices  of  the  Peace  in 
executing  deeds  must  write  and  sign  their 
docquet  at  the  time  of  execution.  Campbell 
V.  Purdie,  1895,  22  R.  443  ;  32  S.  L.  R  316 ;  2 
S.  L.  T.  547. 

67.  Execution  — Probative— Foreign.— A 

writ  is  recognised  as  probative  if  executed  in 
accordance  with  the  law  of  the  place  of 
execution,  or  in  accordance  with  the  law 
of  the  place  of  performance.  Keimion  v. 
JhicJym'H  Trs.,  1880,  7  R.  570  ;  17  S.  L.  R.  380. 

68.  Execution  —  Signature  —  Assisted 
Subscription — Validity. — Holding  the  hand 
of  the  maker  of  a  deed  above  the  wrist, — held 
not  to  invalidate  his  subscription  thereto. 
Noble  V.  Noble,  1875,  3  R.  74  ;  13  S.  L.  R.  58. 

69.  Execution  — Signature  — Cyclostyle. 
— Opinions  that  a  cyclostyle  signature  is  not 
sufficient  for  the  attestation  of  a  deed.  JVhyte 
V.  IVatt,  1893,21  R.  165;  31  S.  L.  R.  127;*  1 
S.  L.  T.  342. 

70.  Execution— Signature  on  Erasure.— 
A  will  signed  on  an  erasure,  and  bearing  the 
signatures  of  attesting  witnesses,  is  ex  fade 
valid.  Brmm  v.  Duncan,  1888,  16  R.  511 ;  25 
S.  L.  R.  369. 

71.  Execution— Testamentary  Writing- 
Alteration   made  over  an  Erasure  — No 


Reference  thereto  in  Testing  dause.— On 

examination  of  a  will  the  Court  was  satisfied 
that  a  **four"  had  been  altered  to  a^two." 
No  mention  of  the  alteration  was  made  in  the 
testing  clause.  Held  that  th^  presumption  was 
that  the  alteration  had  been  made  after  execu- 
tion, and  that  it  must  Ije  disregarded.  Drumr 
mand  v.  Peddie,  1803  (O.  H.),  1  S.  L,  T.  189. 

72.  Execution  —  Testamentary  Writing 
—  Attestation  —  Witness  interested  in 
Deed. — A  testamentary  deed  is  not  invalidated 
by  the  fact  that  an  attesting  witness  has  a 
beneficial  interest  under  it.  Simsons  v.  Sim- 
sons,  1883,  10  R.  1247  ;  20  S.  L.  R.  831. 

73.  Execution— Testamentary  Writing- 
Deletions. — ^Where  the  operative  words  of  a 
clause  of  bequest  were  deleted,  kM  that  the 
intention  to  bequeath  had  been  revoked. 
JVatson's  FacUyr  v.  IVatsMi,  1899  (O.  EL),  7 
S.  L.  T.  288. 

7A  Execution— Testamentary  Writing — 
Deletions  in  Settlement— Unsigned  Codicil 
— Beyocation. — A  testator  deleted  from  his 
settlement  certain  provisions  which  he  had 
made  in  favour  of  the  family  of  one  of  his 
sons,  but  the  deletions  left  the  original  word- 
ing still  visible  and  legible.  He  afterwards 
prepared  a  codicil,  in  which  he  made  certain 
other  provisions  for  his  sons,  but  this  codicil 
was  left  unsigned  by  him  at  the  time  of  his 
death.  Held  ( 1 )  that  the  settlement  continued 
a  valid  deed  notwithstanding  the  clauses 
which  had  been  deleted,  as  the  deletions  could 
only  have  the  effect  of  a  partial  revocation  ; 
(2)  that  no  effect  could  be  given  to  the  un- 
signed codicil ;  but  (3)  that  as  the  deletion 
of  part  of  the  deed  and  the  making  of  the 
codicil  must  be  regarded  as  one  continuous 
act  for  one  object,  and  as  the  testator  had 
failed  to  complete  the  act  by  making  an 
effectual  codicil,  the  act  as  a  whole  had  failed, 
and  the  settlement  must  receive  effect  in  the 
same  way  as  if  no  part  had  been  deleted. 
Parker  v.  Maiheson  ond  Others,  1876  (O.  H.), 
13  S.  L.  R.  405. 

75.  Execution— Testamentary  Writing- 
Deposit  Receipt— Destination.— A  deposit 
receipt  cannot  operate  as  a  will.  Money 
belonging  to  A.  and  B.,  which  is  lodged  on 
a  deposit  receipt  payable  to  "  them  or  the 
survivor,''  does  not  become  the  sole  property 
of  the  survivor.  The  executor  of  the  prede- 
ceasor  may  claim  his  share.  IHnxvoodieU  Exrx, 
V.  Camtther^  Exr.,  1895,  2.3  R.  234;  33 
S.  L.  R.  184  ;  3  S.  L.  T.  188. 
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76.  Execution-— Testamentary  Writing— 
Holograph,  Adopted  as— Marginal  Notes 
— Signed. — A  paper  containing  the  proyisions 
of  a  will  was  found  in  the  repositories  of  a 
man  after  his  death.  It  was  in  a  mutilated 
condition.  The  testing  clause  was  cut  through, 
and  the  signatures  of  the  testator  and  wit- 
nesses (if  ever  there)  were  gone.  In  the 
margin  appeared  these  words,  holograph  of 
the  testator, — **  my  mother  [substituting  her 
name  for  that  of  his  wife  in  the  original 
writing]  to  receive  all  the  benefit  of  this  my 
will. — George  Liddle.'*  Held  that  the  docu- 
ment formed  a  valid  testamentary  writing. 
LiddU  V.  Liddle  and  Others,  1898  (O.  H.),  6 
S.  L.  T.  218. 

77.  Execution— Testamentary  Writing- 
Holograph— ^Confirmation  in  Commissary 
Court. — Held  (1)  that  when  an  untested 
writing  bearing  to  be  the  holograph  will  of 
a  person  deceased  is  produced  by  the  person 
therein  named  as  executor  to  the  commissary 
for  confirmation,  he  should  grant  it  de  piano  if 
there  be  no  opposition ;  and  (2)  that  the  rule 
applies  where  the  writing  is  in  several  separate 
sheets  and  is  signed  only  on  the  last  page. 
Crantton,  1890,  17  R.  410;  27  S.  L.  R.  305. 

78.  Execution— Testamentary  Writing- 
Holograph   Document    Superscribed.  —  A 

holograph  superscribed  document  bearing  to 
be  the  writer's  last  will,  held  of  no  testament- 
ary eflfect.  Foley  v.  Costello,  1904, 6  F.  365 ;  41 
8.  L.  R.  286;  11  S.  L.  T.  660.  It  cannot  be 
set  up  by  parole  proof  that  the  maker  in- 
tended that  it  should  receive  effect  as  a  testa- 
mentary writing.  Goldiey  dec,  v.  Shedden^  dx,, 
1885,  13  R.  138  ;  23  S.  L.  R.  87. 

79.  Execution— Testamentary  Writing- 
Holograph   Document  —  Unsubscribed.  — 

Held  that  a  holograph  writ  in  the  fi>rm  of  a 
will,  but  which  was  not  8ubscril)e(l  by  the 
deceased,  was  not  a  valid  testamentary  deed. 
Skinner  v.  Forbes,  dx,,  1883,  11  11.  88;  21 
S.  L.  R.  81. 

80.  Execution— Testamentary  Writing- 
Holograph  Document  —  Unsubscribed  — 
Deliyery. — Circuvistances  in  which  htld  that  an 
unsigned  holograph  will  was  a  valid  testament. 
RiisstU's  Trs.  v.  Henderson^  <fcc.,  1883,  1 1  R,  283 ; 
21  S.  L.  R.  204. 

81.  Execution— Testamentary  Writing- 
Holograph  Document  —  Unsubscribed  — 
Initials. — Circumstances  in  which  two  wri tings 
(one  being  not  subscribed,  although  the  writer's 


name  appeared  in  the  body  of  it,  and  the  other 
being  initialed)  were  held  to  form  together  a 
valid  will.  Speirs  v.  Home  Speirs,  1879,  6  R. 
1359  ;  16  S.  L.  R.  784. 

82.  Execution— Testamentary  Writing 
—  Holograph  —  Form   (Lithographed).  — 

Opinion  that  a  will,  of  which  the  formal 
clauses  were  lithographed  but  the  names  of 
the  testator  and  trustees  and  the  effective 
words  disposing  of  the  estate  were  in  the 
testator's  handwriting  was  holograph  of  the 
testator.  A:s  Exrs.  v.  /;.,  1874  (O.  H.),  11 
S.  L.  R.  259. 

83.  Execution— Testamentary  Writing- 
Holograph- Form  (Partly  Printed). —  A 
printed  form  of  will  filled  in  and  signed  by 
the  maker  refused  effect  as  a  holograph  will. 
Macdonald  v.  Cuthhertsmi,  1890,  18  R.  101; 
28  S.  L.  R.  92. 

84.  Execution— Testamentary  Writing- 
Holograph— Form— (Skeleton  filled  in  by 
Testator). — A  lady  filled  up  a  skeleton  will 
in  her  own  handwriting,  and  signed  it.  Held 
that  the  document  was  an  effectual  wilL 
Ross  V.  Thomson,  1896  (0.  H.),  4  S.  L.  T.  155. 

85.  Execution— Testamentary  Writing- 
Holograph  Letter  delivered  to  Beneficiary 
— CodiciL — A  lady  who  died  testate  (her  vrill 
was  dated  in  1870)  handed  to  her  sister  in 
1890  a  holograph  letter,  expressing  her  wishes 
as  to  the  disposal  of  a  part  of  her  property 
after  her  death.  Held  that  the  letter  must 
be  read  as  a  codicil  to  the  will.  liidtardson  v. 
Macdonald^s  Ezr,,  1899  (0.  H.),  7  S.  L.  T.  14. 

86.  Execution— Testamentary  Writing- 
Holograph  Letter  Delivered  to  Beneficiary 
—Oodidl— Patent  Ambiguity  in  Will  — 
Bemoyal  by  Explanation  in  Letter.— iA;//^ 
that  a  holograph  letter  written  by  a  testatrix 
and  delivered  to  one  of  her  beneficiaries  which 
had  the  effect  of  removing  a  patent  ambiguity 
in  her  will  and  thereby  modifying  some  of  its 
provisions,  was,  although  not  found  with 
other  of  her  codicils  in  the  testatrix's  reposi- 
tories, of  a  testamentary  nature,  and  that  the 
explanations  contained  in  it  might  be  read 
along  with  the  will  and  codicils.  Ritchie  v. 
IVhish,  d-c.,  1880,  8  R.  101 ;  18  S.  L.  R.  81. 

87.  Execution— Testamentary  Writing- 
Holograph— Marginal  Addition.— A  father 
took  the  disposition  to  certain  property  to 
himself  and  his  wife  in  conjunct  fee  and  life- 
rent allenarly,  and  after  their  deaths  to  his 
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daughters  in  liferent  allenarly  and  their  chil- 
dren in  fee,  with  a  claiue  of  reservation 
allowing  him  to  sell  or  gratuitously  dispone 
the  property.  At  his  death  the  disposition 
was  found  in  his  repositories  with  a  holo- 
graph signed  marginal  addition  giving  chil- 
dren of  deceasing  daughters  the  share  of  the 
rents  which  their  mother  would  have  taken 
if  she  had  been  alive.  Held  that  the  altera- 
tion thus  made  on  the  destination  was 
effectual.  Obsertrd  that  the  fact  of  the 
alteration  being  made  by  a  marginal  addi- 
tion and  not  by  a  separate  writing  could 
not  prevent  its  being  operative  as  a  declara- 
tion of  intention  in  a  family  settlement. 
The  Caledonian  Hanking  Coy.  v.  Frajter,  1874, 
11  S.  L.  R  345. 

88.  Ezecution— Testamentary  Writing- 
Holograph  Memorandum  of  Bequests.— In 
the  repositories  of  a  person  deceased  was  found 
pencil  writing  consisting  of  a  list  of  names 
and  figures,  and  having  written  at  one  side 
of  it  the  words  ''Will  of  John  Brennan." 
These  figures  and  words  were  not  in  them- 
selves intelligible  without  extrinsic  evidence 
of  their  meaning.  Held,  after  a  proof,  that 
while  it  is  not  necessary  that  a  document 
relied  on  as  a  will  take  the  form  of  a  pro- 
position or  completed  sentence,  the  document 
in  question  was  by  its  own  appearance,  and 
also  by  the  parole  proof,  shown  to  be  only  a 
memorandum,  and  not  to  have  been  intended 
as  a  completed  will.  Brennan^t  Executor  v. 
Turner,  188r),  22  S.  L.  R.  632. 

89.  Execution— Testamentary  Writing- 
Holograph  Memorandum  of  Bequests- 
Signed.  —  Held  that  a  holograph  signed 
writing,  consisting  of  a  coliunn  of  figures,  with 
names  opposite  and  headed  "  Will,''  could  not 
receive  effect  as  a  testamentary  document. 
Obgervations  {per  Lord  President  Inglis)  as  to 
the  requisites  of  a  testamentary  writing.  Golvin 
V.  Hutchison,  1885,  12  R.  947;  22  S.  L.  R. 
632. 

90.  Execution— Testamentary  Writing- 
Holograph  Memorandum  of  Bequests- 
Unsigned  —  Delivery.  —  A  testator  by  his 
settlement  directed  his  trustees  to  give  effect 
to  instructions  contained  in  "any  writing 
under  my  hand,  however  informally  executed 
or  defective."  Held  tliat  this  direction  did 
not  make  effective  an  unsigned  memorandum 
of  bequests  written  by  the  testator,  and 
handed  by  him  to  his  law-agents.  Hamilton^ 
Trs,  V.  Hamilton,  1901,  4  F.  266  ;  39  S.  L.  R. 
159. 


91.  Execution— Testamentary  Writing- 
Holograph— "Notes  of  intended  Settle- 
ment"— Signed.— iTsM  that  a  signed  holo- 
graph document  headed  ^  Notes  of  intended 
Settlement,''  was  a  valid  testamentary  writing. 
Hamttton,  dx.  v.  White,  1882,  9  R  (H.  L.)  53  ; 
19  S.  L.  R.  688. 


92.  Execution— Testamentary 
Holograph  Pencil  Addition  to  Outside  of 
Will — Unsubscribed. — Held  that  an  unsub- 
scribed holograph  pencil  addition  on  the  out- 
side of  a  will  could  not  be  given  effect  to. 
Petticreufs  Trs.  v.  Pettigrew,  dx.,  1884,  12  R. 
249 ;  22  S.  L.  R.  171.  But  unsigned  pencil 
alterations  made  by  a  testator  on  his  testa- 
ment which  presumed  to  be  merely  delibera- 
tive may  be  proved  by  parole  or  other  evidence 
to  have  been  intended  to  be  final  when  they 
will  receive  effect.  Lamont  v.  Magistrates  of 
Glasgow,  1887,  14  R.  603;  24  S.  L.  R.  426. 
See  also  Munro'»  Exrs,  v.  Munru,  1890,  18  R. 
122  ;  28  S.  L.  R.  104. 

93.  Execution— Testamentary  Writing— 
Improbatiye  Writing  —  Evidence  of  In* 
tention. — It  is  not  competent  to  prove  by 
parole  that  an  improbative  writing  was  in- 
tended to  have  testamentary  effect.  Foley 
V.  CosUllo,  1904,  6  F.  365;  41  S.  L.  R.  286;  11 
S.  L.  T.  660. 

94.  Ex  acution— Testamentary  Writing- 
Informal  Writing— Authentication— Adop- 
tion.— Held  that  a  document,  neither  holo- 
graph nor  tested,  must  receive  testamentary 
effect  where  it  was  signed  by  a  testatrix,  and 
found  in  her  repositories  along  with  a  will 
which  contained  a  clause  directing  her  trustees 
to  "  pay  any  legacies  ...  I  may  give  by  any 
writing  under  my  hand  clearly  expressive  of 
my  wishes,  although  the  same  may  not  be 
formal."  Fraser  v.  Forhet^s  Trs.,  1899,  1  F. 
513 ;  36  S.  L.  R,  460 ;  6  S.  L.  T.  310.  And 
see  Lamont  v.  Magistrates  of  Glasgow,  1887,  14 
R.  603 ;  24  S.  L.  R.  426. 

95.  Execution— Testamentary  Writing- 
Informal  Writing  —  Gonyeyandng  Act^ 
1874,  sec.  39. — Terms  of  an  informal  writing 
duly  signed  and  attested  held  sufiicient  to  con- 
stitute a  testAmentary  deed.  Simsons  v.  Sim- 
sons,  1883, 10  R.  1247 ;  20  S.  L,  R  831. 

I 

96.  Execution— Testamentary  Writing- 
Letter  Cancelling  Last  Will  and  GoiMirm- 
ing  Prior  One. — ^A  testator  left  two  wills, 
one  dated  twelve  years  after  the  other.  In 
the  former  he  made  his  brother  his  universal 
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legatee,  and  in  the  latter  he  made  no  mention 
of  him  at  all.  In  his  repositories  there  was 
also  found  an  undated  holograph  letter  ad- 
dressed to  his  brother,  who  survived  him,  in 
which  he  mentioned  the  first  will,  and  also 
said  that  "you  may  perhaps  find  another 
drawn  as  if  I  happened  to  outlive  you— you 
can  destroy  it."  Held  that  the  effect  of  his 
letter  was  to  cancel  the  later  will  and  confirm 
the  earlier  one.  Blackwood  v.  Bf^veridye,  1875, 
12  S.  L.  R.  384. 

97.  Execution— Testamentary  Writing- 
Mutual  Settlement  —  Invalidity  of  One 
Party's  WilL — A  mutual  settlement  contain- 
ing reciprocal  conveyances  by  a  husband  and 
wife  of  their  respective  whole  estates,  each  in 
favour  of  the  other  in  liferent  and  their 
children  in  fee,  was  signed  by  the  hus1>and 
before  witnesses,  and  by  the  wife  not  before 
witnesses.  Deed  held  good  as  a  testamentary 
settlement  of  the  husband's  estate.  Millar  v. 
Birrell,  1876,  4  R.  87  ;  14  S.  L.  R.  58. 

98.  Execution— Testamentary  Writing- 
Pencil  Jottings  made  on  Copy  of  WilL— 
Held  that  pencil  jottings  on  the  copy  of  a 
will  were  not  effective  to  alter  the  will  itself, 
it  being  in  the  hands  of  the  testator's  law- 
agent.  M'Kinnon's  Trs,  v.  M'Kimim,  1896 
(O.  H.),  3  S.  L.  T.  284. 

99.  Execution— Testamentary  Writing- 
Pencil,  Will  written  in.— A  testamentary 
deed  may  be  written  in  pencil.  Simsons  v. 
Sinison8,\sS3,  10  R.  1247  ;  20  S.  L.  R.  831; 
Muir's  Trs.,  1869,  8  M.  53. 

100.  Execution— Testamentary  Writing 
—Probative  Letter— Intention— Evidence. 
— The  day  before  his  death  a  farmer  wrote  a 
letter  to  his  landlord's  factor: — ''1  beg  to 
intimate  that  it  is  my  wish  that  A.  B.  should 
succeed  me  in  the  farm  of  P."  Held  that  the 
writing  was  not  testamentary.  [As  far  as 
appears  from  the  report,  evidence  seems  to 
have  been  led  to  show  that  it  was  not  the 
writer's  intention  that  the  writing  should 
have  testamentary  effect.]  Beattie  v.  BairCs 
Trs.,  1899  (O.  H.),  6  S.  L.  T.  277. 

101.  Execution— Testamentary  Writing 
—Signature  before  Body  of  Deed  filled  in- 
validity.— A  will  is  not  invalidated  because 
the  testator  wrote  his  signature  before  the 
body  of  the  deed  was  filled  in.  CarseiceWs  Tn, 
V.  Carsewell,  1895  (O.  H.),  3  S.  L.  T.  218. 

102.  Execution— Testamentary  Writing 
— Signature  —  Illegibility  —  Signature   by 


Stamp. — Held  that  a  codicil  signed  by  means 
of  a  stamp  was  invalid.  Held  that  it  was 
immaterial  whether  the  signature  to  a  codicil 
was  legible  or  not.  Stirling  Stuart  v.  Stirling 
Crawfurd's  Tra.,  dc,  1885, 12  R  610 ;  22  S.  L.  R. 
391. 

103.  Execution— Testamentary  Writing 
— Tsrpewriting. — Wills  and;  other  legal  docu- 
ments may  be  typewritten.  Simpson's  Trs.  v. 
Machary  <t  Son,  1902  (0.  H.),  39  S.  L.  R  562 ; 
9  S.  L.  T.  398. 

104.  Execution— Testamentary  Writing 
—Unsigned  Document— English  Probate 
acted  on  for  Fifty  Tears— English  Gase  for 
Opinion  of  Court. — Opinion^  on  English  case 
presented  to  Court,  that  a  will  of  a  domiciled 
Scotsman  prepared  in  Scots  form  by  a  Writer 
to  the  Signet  but  undated  and  unsigned  was 
invalid,  and  could  not  receive  effect  although 
admitted  to  probate  in  England  and  acted  on 
for  over  fifty  years.    Bradford  v.  Yoiing,  dc, 

1884,  11  R.  1135  ;  21  S.  L.  H.  772. 

105.  Execution— Testing  Clause.— A  de- 
claration inserted  in  the  testing  clause  of  a 
deed,  which  purports  to  affect  or  qualify  any  of 
the  provisions  in  the  body  of  the  deed,  has  no 
legal  effect.  Blair  v.  Assets  Coy.  Ltd.,  1896 
(H.  L.),  23  R.  (H.  L.)  36 ;  33  S.  L.  R.  639 ; 
4  S.  L.  T.  13.  Chambers^  Trs,  v.  Smith,  1878 
(H.  L.),  5  R.  151  ;  15  S.  L.  R.  58. 

106.  Execution— Testing  Clause— Desig- 
nation of  Witness  (Incomplete) — Statute 
1593,  c.  179— Statute  1681,  c.  b.—Held  in  an 
action  raised  before  1st  October  1874,  that, 
where  a  subscribing  witness  was  owing  to  an 
erasure  insufticiently  designed  in  the  testing 
clause  of  a  probative  deed,  but  was  plainly 
identified  by  reading  his  designation  and 
subscription  together — the  deed  was  duly 
tested.  M'Doiujall  v.  hVDougaLl^  1875,  2  R. 
814  ;  12  S.  L.  R.  502. 

107.  Execution— Testing  Clause— Desig- 
nation of  Witness  (Wrong).  —In  a  deed  of 
entail  granted  by  two  sisters,  their  servant, 
who  signed  as  a  witness,  was  designed  in  the 
testing  clause  as  '*  their  "  in  place  of  ''  our  '^ 
servant.  Mistake  held  immaterial.  Speirs  v. 
Speirs'  Trs,,  1878,  5  R  923 ;  15  S.  L.  K.  496  ; 
and  for  failure  to  design  subscribing  witness 
see  Thom^n^s  Trs,  v.  Eassoii,  1878,  6  R.  141  f 
16  S.  L.  R.  67. 

108.  Execution— Testing  Clause— Desig- 
nation of  Writer  (Insufficient)— Statutes 
1593,  c.  179,  and  1681,  c.  5.— In  a  non-holo- 
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graph  offer  to  sell  heritable  subjects  the 
writer  was  designed  in  the  body  of  the  writ 
as  '*  Mr.  J.  S.,  who  vrill  prepare  the  disposi- 
tion/' and  in  the  testing  clause  as  "  the  said 
J.  S/'  In  the  acceptance  written  on  the  offer 
he  was  referred  to  as  "  the  said  J.  S.,  agent 
for  both  parties."  Offer  held  improbative. 
MitcheU  V.  Scott's  Trs,,  1874,  2  R.  162  ;  12 
S.  L.  R.  108. 

109.  Ezecntion— Testing  Olanfle— Error 
not  in  essentialibns.  —The  testing  clause  of 
a  bond  and  disposition  in  security  contained 
a  declaration  about  erasures,  which  ex  facu 
was  false.  Held  that  the  words  written  on 
the  erasures  were  to  be  regarded  as  pro  nan 
scriptigf  and  that,  not  being  in  essejitialibus, 
the  deed  was  valid.  CatiatMclCs  Trustee  v. 
Jamieson,  1884,  11  R.  972;  21  S.  L.  R.  661. 

110.  Execution— Testing  Ol&UBe  not  Com- 
pleted—Completion  after  Testator's  Death 
—  Testamentary  Writing.  —  Held  that  a 
oodicil  to  a  will,  of  which  the  testing  clause 
was  originally  incomplete,  but  was  completed 
in  somewhat  unusual  terms  after  the  maker's 
death,  was  probative.  Opinions  on  retrospec- 
tive effect  of  Conveyancing  (Scotland)  Act, 
1874,  sees.  38,  39,  expressly  reserved.  Veasey 
v.  Malcolm's  Trs,,  1875,  2  R.  748  ;  12  S.  L.  R. 
479. 

111.  Execution— Testing  Clause  not  Com- 
pleted—Deed Produced  in  Process.— Where 
a  deed,  with  an  incomplete  testing  clause,  was 
produced  in  process  by  a  party  who  did  not 
found  upon  it,  it  was  held  competent  for  his 
opponent  to  have  the  clause  completed  and 
the  deed  given  effect  to.  Millar  v.  Birrell, 
1876,  4  R.  87  ;  14  S.  L.  R.  68. 

112.  Execution— Witness— Acknowledg- 
ment of  Signature  to.— See  Sutherland  v.  Low 
d-  Coy.  Ltd.,  1901  (0.  H.),  8  S.  L.  T.  395. 

113.  Execution— Witness— Acknowledg- 
ment of  Signature  to.  —  Cimmistances  in 
which  held  that  a  testator  had  virtually  ac- 
knowledged his  signature  to  a  witness  who 
had  not  seen  him  sign.  Cummin^  v.  Skeoch's 
Trs.,  1879,  6  R.  963 ;  16  S.  L.  R.  574. 

114.  Execution— Witness— Acknowledg- 
ment of  Signature  to— Form  of  Acknow- 
ledgment —  Statute  1681,  c.  5.  —  An  un- 
doubted acknowledgment  to  a  witness  by 
the  granter  of  a  deed  of  his  signature  thereto 
is  a  compliance  with  the  statute  of  1681,  in 
whatever  form  it  may  be  given.  In  an  action 
for  reduction  of  a  will,  a  bill  of  exceptions 


against  a  ruling  by  the  presiding  judge  to 
this  effect  disallowed.  Cumming  v.  Sheoch^s 
Trs.,  1879,  6  R.  963;  16  S.  L.  R.  574. 


115.  Execution  —  Witness — Failure  to 
Attest — Validity. — One  witness  never  hav- 
ing signed  the  minute  of  enactment  in  favour 
of  the  purchaser  at  a  sale  of  heritage  by 
auction,  held  that  a  valid  contract  had  not 
been  completed.  Moncrieff  v.  Lawrie,  1896, 
23  R.  677  ;  33  S.  L.  R.  452 ;  3  S.  L.  T.  298. 

116.  Execution  —  Witness  —  Only  One 
Witness  —  Second  Witness  Subscribing 
after  Grantor's  Death— Informality— Con- 
veyancing Act,  1874,  sec.  39.— A  trust-deed, 
in  English  form,  transferring  a  chapel  built 
by  truster  in  Scotland  to  trustees  was  signed 
by  her  in  presence  of  her  husband  and  another 
gentleman,  the  latter  of  whom  alone  signed 
as  an  attesting  witness,  the  parties  being 
under  the  impression  that  one  witness  was 
enough.  After  the  lady's  death,  her  husband 
— having  ascertained  that  two  witnesses  were 
required — added  his  signature  as  an  attesting 
witness.  Held  that  the  deed  was  valid,  not- 
withstanding the  informality  of  its  execution. 
Tenet's  Trs.  v.  Tenet's  Trs.,  1879,  6  R  1111 ;  16 
S.  L.  R.  672. 

117.  Execution  —  Witness  —  Place    of 

Attesting. — Objection  to  the  testing  of  a  deed 
that  the  witnesses  had  taken  the  deed  away 
after  signature  and  signed  it  elsewhere,  re^ 
pelled.  Thomson  v.  Clarkson's  Trs.,  1892,  20 
R  59  ;  30  S.  L.  R.  93. 

118.  Execution  —  Witness  —  Signature 
neither  seen  nor  acknowledged.— ITe^  that 
the  granters  of  an  onerous  deed  which  was  ex 
fade  probative,  and  which  had  been  delivered 
to  the  grantee,  were  not  entitled  to  reduce  it 
on  the  ground  that  one  of  the  subscribing 
witnesses  had  neither  seen  them  sign  nor  heard 
them  acknowledge  their  signatures.  Baird's 
Trtistee  v.  Murray,  d-c.,  1883,  11  R  153;  21 
S.  L.  R.  109. 

119.  Execution— Witness,  Signature  o^ 
after  Death  of  Oranter  — Gonveyancing 
Act,  1874,  sees.  38,  39,— A  deed  was  signed 
by  the  granter  and  by  one  witness  who  did 
not  add  the  word  "  witness  *'  after  her  name. 
After  the  granter's  death,  another  person 
who  had  seen  him  sign,  signed  also  as  witness. 
On  proof  of  these  facts,  held  that  the  deed 
was  probative.  Beattie  v.  Bain's  Trs,,  1899 
(0.  H.),  6  S.  L.  T.  277.  Question,  Amott,  dc, 
V.  BuH,  1872,  11  ML  62. 
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120.  Execution— Witness,  Signature  of, 
after  Lapse  of  Four  Months  from  Signing 
of  Deed— Missives  of  Sale.— Duplicate  mis- 
sives for  the  sale  of  heritage  were  subscribed 
by  seller  and  purchaser  in  presence  of  other 
persons,  and  these  persons  were  called  on 
four  months  later  to  sign  as  instrumentary 
witnesses,  which  they  did;  and  the  testing 
clause  was  filled  up.  Hdd  that  the  missive 
was  a  probative  writ.  Stevoart  v.  Bums^  1R77, 
4  R.  427  ;  14  S.  L.  R.  292. 

121.  Execution— Witness,  Signature  of; 
before  Ghranter— Signature  neither  Seen  nor 
Acknowledged  —  Informality  —  Oonveyan- 
cing  Act,  1874,  sec.  39. — Where  the  witnesses 
signed  a  deed  before  the  grantor  and  neither 
saw  him  sign  nor  heard  him  acknowledge  his 
signature,  held  that  the  informality  was  radical 
and  not  validated  by  sec  39.  Smyth  v.  Smyth, 
1876,  3  R.  573  ;  13.S.  L.  R.  356. 

122.  Execution  —  Witnesses- Women — 
Suggested  Limitation— Titles  to  Land  Act, 
1868^  sec.  139. — Women  are  by  sec.  139  autho- 
rised to  act  as  vritnesses  to  all  kinds  of  deeds, 
— not  to  deeds  regarding  heritage  merely. 
Hannay,  1873,  1  R.  246;  11  S.  L.  R.  106. 

123.  Execution— Writing  neither  Holo- 
graph nor  Tested— Proof  of  Debt.— ife^ci  that 
a  writing  neither  holograph  nor  tested,  signed 
by  an  old  man  who  could  not  read,  in  which 
he  admitted  his  indebtedness  to  one  of  his 
daughters,  required,  to  make  it  good  evidence 
of  the  debt,  proof  that  the  old  man  was  aware 
of  its  contents  when  he  signed  it.  Mac- 
TUiugUon  v.  Finlayson's  Trs.^  1903,  40  S.  L.  R. 
645  ;  10  S.  L.  T.  322. 

124.  Execution— Writing  neither  Holo- 
graph nor  Tested— Proof  of  Debt— Docu- 
ment Li  re  mercatoria.  —  CircumMances  in 
which  hM  that  a  document  written  by  one 
of  his  shopmen  and  signed  by  a  deceased  mer- 
chant, in  which  he  admitted  the  amount  of  an 
account  due  by  him,  was  not  probative  in  law 
nor  such  as  to  exclude  inquiry  into  the 
accuracy  of  the  account,  or  to  obviate  the 
necessity  of  regular  vouchers  for  the  cash 
advances  charged.  M^Adief  dx.  v.  M^Adu^s 
Exrx.,  1883,  10  R.  741 ;  20  S.  L.  II.  476. 

125.  Land— Compromise  relating  to— 
Action  relating  to  Heritage  —  Informal 
Writings. — An  action  although  relating  to 
heritage  may  be  settled  by  informal  writings. 
In  this  case  the  writings  were  letters  from 
the  agents  of  the  parties,  confirming  a  prior 


oral  arrangement.  The  letters  were  neither 
holograph  nor  tested,  nor  did  they  set  out 
the  terms  of  the  alleged  agreement,  and  the 
parties  were  in  dispute  as  to  what  it  was  ; 
but  the  Court  held  the  settlement  binding  so 
far  as  terminating  the  action  was  concerned. 
Anderson  v.  Dick,  1901,  4  F.  68  ;  39  S.  L.  M. 
42 ;  9  S.  L.  T.  225. 

126.  Land  —  Contract  relating  to  — 
Agreement  Written  by  Factor  to  Land- 
lord's dictation  but  Unsigned  by  either 
Factor  or  Landlord— Delivery.— Where  a 

proposed  additional  agreement  between  a 
landlord  and  tenant  was  dictated  by  the  land- 
lord to  his  factor  in  the  tenant's  presence 
and  handed  to  the  tenant  unsigned,  and 
subsequently  accepted  by  the  tenant  in 
writing,  held  (affirming  judgment  of  First 
Division,  1880,  7  R.  1117)  that  the  writings 
did  not  constitute  a  completed  contract,  the 
first  writing  being  neither  holograph  of  the 
landlord  nor  the  writ  of  his  factor,  and  that 
the  tenant  was  therefore  entitled  to  resile. 
Sinclair  v.  Caithness  Flagstone  Quarrying  Coy,y 
1881,  6  R.  (H.  L.)  78 ;  18  S.  L.  R.  466.* 


127.  Land— Contract  relating  to 
position— Competency  of  Reference  to 
Antecedent  Writ. — Dotihted  whether,  in  con- 
struing a  disposition  of  lands,  it  is  competent 
to  refer  to  the  antecedent  correspondence 
and  missives.  MaxweWs  Trs,  v.  Scott,  1873, 
1  R.  122;  lis.  L.  R.  57. 

128.  Land— Contract  relatingto— Innomi- 
nate Contract— Agreement  Collateral  to 
Lease — Writ  or  Oath. — A  tenant  under  a 
nineteen  years*  lease  of  a  farm  at  £390  rent, 
on  the  expiry  of  the  lease  brought  an  action 
against  his  landlord  to  recover  the  loss  sus- 
tained by  him  during  the  currency  of  the 
lease.  He  averred  that  the  landlord  had 
orally  offered  to  pay  such  loss  as  a  condition 
of  his  continuing  to  fulfil  the  conditions  of 
the  lease,  and  that  he  had  accepted  the  offer 
by  letter,  which  was  produced.  Proof  of 
the  agreement  allowed  by  writ  or  oath  of 
the  defender.  Garden  v.  Earl  of  Aberdeen, 
1893,  20  R  896 ;  30  S.  L.  R.  780 ;  1  S.  L,  T. 
106. 

129.  Land— Contract  relating  to —Innomi- 
nate Contract— Services  additional  to  Pay- 
ment of  Bent— Diligence— Business  Books. 
— Books  kept  by  a  tenant  in  relation  to  his 
farm  business  allowed  in  special  circumstances 
to  be  recovered  by  the  landlord  in  a  question 
between  them  as  to  whether  the  tenant  was 
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bound  to  nndar  certain  aarvioes  in 

to  paying  his  rent.   BuberimmT^Earl  o/Ihtdley, 

1875,  2  R  935. 


13L  Land— Oontnct  rdatiaff 
— ^Identilleatioii  of  SoljeGtB  Let  —  Am 
Ingnitj— Parole — AdmiiMrihility.  —  Where 
the  terms  of  a  lease  were  amtngaoos  in  their 
description  of  the  subject  let,  ktld  that  evid- 
ence  of  possession  was  admissible  to  construe 
the  grant.  Maekay  r.MaclacKlan,l&d9{0.U.), 
7  S.  L.  T.  48. 


132.  Land— Oontnct  raUtiiig 
— ^Ideiitiilcatioii  of  Saluects  Let— Psarole— 
Admiflsilnlity. — ^  farm  was  let  for  a  term  of 
years  ''all  as  some  time  occupied  by  James 
Brown."  Towards  the  western  boundary  of 
the  fann  there  Uy  a  piece  of  rough  pasture 
which  had  not  been  possessed  by  Brown,  but 
which,  antecedent  to  the  lease,  had  been 
pointed  out  to  the  tenant  by  the  landlord's 
factor  as  forming  part  of  the  farm.  The 
lease  also  contained  a  cbiuse  exempting  the 
landlord  from  any  obligation  "to  fence  the 
rough  pasture  land  .  .  .  which  the  tenant 
may  fence  at  his  own  cost."  Held  that,  in 
terms  of  the  lease,  the  criterion  of  the 
tenant's  possession  was  the  possession  of  his 
predecessor  Brown,  and  that  it  was  not  com* 
potent  to  consider  the  preliminary  negotia- 
tions between  the  tenant  and  the  landlord's 
factor.  Gregpm  v.  Alwp,  1897,  24  R.  1081 ; 
34  S.  Lu  R.  811 ;  5  S.  L.  T.  105. 

133.  Land— Gontnct  relating  to— Lease 
—Mineral— Custom  of  District— Custom- 
Admissibility. — A  disponee  of  minerals  being 
entitled  to  work  them  by ''  the  most  profitable 
and  convenient  *'  method,  so  worked  them  as 
to  bring  down  the  surface.  Held  that  evidence 
was  admissible  to  show  that  this  was  the  only 
profitable  method  of  mining,  and  that  it  was 
the  method  customary  in  the  district ;  and  so 
to  put  a  construction  on  the  lease  inferring 
that  the  owner  of  the  surface  had  given  up 
his  right  of  support.  AiuUrmn  v.  M^Crackeu 
Brothers,  1900,  2  F.  780 ;  37  S.  L.  R  587 ;  7 
S.  Lu  T.  427. 


130.  Iduid— Gontnct  raUtinff  ,m— >■»— u  , 
—Agreement  to  Take  Over— Shop  Fittiats  i 
— Writinf    In    re  mereatoria.  —  CircuM- 

danrm  in  which  hdd  that  a  letter  being  tn  rt 
mercatoria,  instructed  a  valid  contract  to  take 
over  fittings  and  to  relieve  a  tenant  of  his 
liability  for  rent,  without  being  a  contract 
relating  to  heritage.  KinninmotU  v.  Paxlon, 
1892,  20  R.  128  ;  30  &  L.  R  178. 


j 
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134.  Land— Contnet  relatuic 
— Mndiflfation- Hew  Tern- 
wnlMlWIity. — ^A  bargain  made  orally  for  the 
snb-loaso  of  a  market  garden  was  confirmed 
by  letten  which  stated  distinctly  the  iah. 
The  landlord  having  xesomed  posBeasion  in 
terms  of  his  lease,  and  ao  evicted  the  sub- 
tMiant;  hrld  that  the  latter  was  entitled  to 
damages,  it  not  being  competent  to  the 
tenant  to  prove  by  parole  that  the  snb-leaae 
was  entered  into  subject  to  the  oontingendea 
of  the  lease.  DoKftie  v.  Laird  d:  Sovu,  Ltd,, 
1902  (O.  H.),  10  S.  L.  T.  28. 

135.  Land— Contnet  raUtinff  to— Lease 
— Modillcation — Putde  — Admissiliilitj. — 
HM  incompetent  to  prove  the  modification 
of  a  written  agreement  by  parole.  TundnUl 
V.  Oliver,  1891,  19  R  154 ;  29  S.  L.  R  138. 

13&  Land— Contract  relating  to — Lease 
—Modillcation  of  Tenns— Valnation  Boll 
— Setom  by  Landlord. — Landlord's  return 
to  valnation  assessor  of  the  rent  of  a  farm 
held  not  conclusive  evidence  of  an  agreement 
to  reduce  the  rent  to  that  figure  from  the 
rent  fixed  by  lease.  liattray  v.  Ledi^s  Tnutee^ 
1892,  19  R  8o3  ;  29  S.  L.  R  764. 

137.  Land— Contract  relating  to — Lease 

— Sil^tS  of  eSQ-limiMMUi  ParftlA— AHmiafli. 
bility. — Question :  Is  one  of  several  oo-lesaeea 
entitled  to  prove  by  parole  that  he  only 
allowed  his  name  to  appear  in  the  lease  to 
satisfy  the  landlord  ?  Moore  v.  Dempster,  dx., 
1879,  6  R  930  ;  16  a  L.  R  535. 

138.  Land— Contract  relating  to — Lease 
—Variation  of  Tenns  by  Writ  of  Agent — 
Parole  Evidence  of  Agent's  Antliority. — 
A  tenant  declared  that  his  rent  had  been 
reduced  by  the  factor  of  his  landlord.  There 
was  a  written  lease,  but  the  buster's  alteration 
was  also  in  writing.  Held  competent  to  prove 
by  parole  the  factor's  authority.  Dickton  v. 
Brll,  1^9S  (O.  H.X  6  S.  L.  T.  47. 

139.  Land— Contract  relating  to — Sale. 

— Contracts  relating  to  land  can  be  proved 
only  by  writing.  So,  where  a  builder  had 
given  a  lady,  by  writing,  an  option  to  pur- 
chase, when  completed,  a  villa  which  he  was 
in  course  of  erecting,  held  that  he  was  not 
entitled,  in  order  to  found  a  claim  for  breach 
of  contract  of  sale,  to  prove  prout  dejun  the 
exendse  of  that  right,  or  that,  in  reliance 
on  an  oral  acceptance  of  the  option,  he  had 
executed  considerable  alterati<Mis  upon  the 
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baildinga  at  the  lady's  desire.    Hamilton  v. 
Lochrane,  1899,  1  F.  478 ;  36  S.  L.  R  39. 

140.  Land,  Contract  relating  to— Sale— 
Gonditions  of  Sale— Articles  of  Roup— 
Written  Articles  —  Added  Condition— 
Proof  of. — ^Where  articles  of  roup  were  read 
by  an  auctioneer,  and  an  added  condition  of 
sale  announced  by  him  at  the  same  time,  held 
competent  to  prove  this  latter  condition  by 
parole.  Chriutie  v.  Hunter,  1880,  7  R  729 ; 
17  S.  L.  R  481. 

141.  Land— Contract  relating  to— Sale 
—Deed  Admittedly  Erroneous— Parole— 
Admissibility. — Where  in  a  dispute  as  to  the 
sale  of  heritage  both  parties  admitted  that 
a  written  contract  relating  to  the  transaction 
gave  an  untrue  account  of  the  facts,  held  the 
parties  impugning  the  written  contract  were 
entitled  to  a  proof  at  large,  and  not  by  writ  or 
oath  merely.  Grants  Trs.  v,  Moruon,  1875,  2 
R  377  ;  12  S.  L.  R  292. 

142.  Land— Contract  relating  to — Sale 
—Description  of  Subject  Sold— Ambiguity 
— Parole — Admissibility. — ^A  minute  of  sale 
of  heritage  described  the  subjects  as  "the 
property  known  as  X."  Held  that  extrinsic 
evidence  was  admissible  to  identify  the  sub- 
jects sold.  Macdonald  v.  NewaUy  1898,  1  F. 
68  ;  36  S.  L,  R  77  ;  6  S.  L.  T.  244. 

143.  Land— Contract  relating  to — Sale- 
Modification  —  Parole  —  Admissibility.  — 
Parole  evidence  of  the  intention  of  parties 
held  incompetent  to  modify  a  formal  deed  of 
contract.  Steuart's  Trs,  v.  Hart,  1876,  3  R. 
192  ;  13  S.  L.  R  105. 

144.  Land— Contract  relating  to— Sale 
—Parole — Admissibility. — "  When  parties 
are  agreed  that  a  written  contract  does 
not  truly  express  the  agreement  between 
them,  then  parole  evidence  is  admissible  to 
explain  the  writings  and  prove  the  intention 
of  parties."  (Per  Ld.  McLaren.)  A.  bought  a 
house  from  B.  for  £5000.  0.  sued  A  to 
execute  a  disposition  in  his  (C.'s)  favour. 
The  grounds  of  action  were  (1)  that  A.  made 
the  purchase  as  O.'s  agent ;  (2)  a  holograph 
offer  by  A.  to  C.  of  the  subjects  at  a  price  of 
£5500,  coupled  with  a  receipt  for  £500  from 
A  to  O.  C.  was  willing  to  pay  the  £5000. 
The  parties  agreed  that  the  £500  had  never 
been  paid.  0.  explained  that  £5500  had  been 
fixed  as  the  price  of  sale  from  A  to  0.,  in 
order  to  mislead  the  parties  from  whom  A 
had  originally  bought,  and  that  the  receipt 
for  £500  had  been  passed  to  carry  out  the 
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pretence.  A.  said  he  gave  the  receipt  without 
value,  on  the  representation  of  0.  that  he 
required  it  for  some  purpose.  He  maintained 
that  £5500  was  the  true  price  of  the  subsale 
from  him  to  0.  Held  that  parole  evidence 
was  admissible.  Grant  v.  Mackenxie^  1899, 
1  F.  889 ;  36  S.  L.  K.  671 ;  7  S.  L.  T.  23. 

145.  Land— Contract  relating  to — Sale 
— Proof  of. — The  pursuer  in  an  action  for 
declarator  averred  that  there  was  a  con- 
cluded contract  between  him  and  the  defender 
for  the  sale  of  (1)  a  tenant's  right  in  a  shop, 
(2)  the  stock  in  trade  and  fittings,  (3)  the 
goodwill  of  the  business.  The  defender 
pleaded  that  the  contract  could  be  proved 
only  by  writ  or  oath.  The  Court,  without 
expressing  opinions,  ordered  proof  before 
answer.  Moncrieff  v.  Seivimright,  1896,  33 
S.  L,  R  456  J  3  S.  L.  T.  314. 

146.  Loan— Agent  and  Client— Mandate. 

— Opinion  (per  Lord  Justice-Clerk)  that  a  loan 
may  be  proved  by  the  writ  of  the  authorised 
agent  of  the  debtor.  Laidlato  v.  Shaw,  1886, 
13  R.  724  ;  23  S.  L.  R  593. 

147.  Loan  to  Company— Proof  of— Terms 
of  Writing  Instructing.— ^t^  v.  Thomson 
cfc  Coy,,  1902  (O.  H.),  10  S.  L.  T.  261 ;  Bryan  v. 
Butters  d:  Coy.,  1892,  19  R  490;  29  S.  L.  R 
415. 

148.  Loan— Qnarantee— Writ  or  Oath— 
Snrronnding  Circumstances.  — Where  the 
essentials  of  a  loan  or  a  guarantee  are  proved 
by  writing,  it  is  competent  to  lead  evidence 
as  to  the  surrounding  circumstances.  Field 
v.  Thomson  <t  Coy,,  1902  (O.  H.),  10  S.  L.  T.  261. 

149.  Modification  —  Contract  made  by 
Parole  and  Confirmed  in  Writing  — 
Variation. — A  contract  made  by  parole  and 
confirmed  in  writing  is  not  a  contract  consti- 
tuted by  writing,  and  variation  of  its  terms 
may  be  proved  by  parole.  Ireland  d:  Son  v. 
RoseweU  Gas  Coal  Coy,,  1900,  37  S.  L.  R.  521 ; 
7  S.  L.  T.  445. 

150.  Modification— Mntnal  Settlement— 
Chimge  in  Terms  of  Inyestments— Antho- 
rity  to  Change— Parole  Proof  of.— Where 
the  whole  funds  of  two  sisters  who  had  exe- 
cuted a  mutual  deed  of  settlement  were  re- 
invested by  two  friends  in  terms  inconsistent 
with  the  destination  in  the  mutual  deed,  hdd 
competent  to  prove  by  parole  that  the  sisters 
had  given  no  authority  for  the  changes. 
Benton's  Trs,  v.  Alison,  1876,  3  R.  1142;  13 
S.  L.  R.  696. 
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151.  Modification  —  Oral  ModiflcatioiiB 
proved  by  Writing. — Oral  modifications  of  a 
written  contract,  if  proved  by  writing,  receive 
effect.  M*Elroy  db  Sons  v.  Thargis  StUpkur  and 
Copper  Cay.,  1877,  6  R.  161;  16  S.  L.  R.  115. 


152.  Modification  —  Parole 
Queition:  Whether  a  letter  was  to  be  read 
with  reference  to  what  took  place  at  a  meet- 
ing mentioned  in  it,  or  was  itself  a  written 
contract  ?  Ross  d;  Coy,  v.  Piano  Manufadv/ring 
Coy.,  1903  (O.  H.),  11  S.  L.  T.  7. 

153.  Modification— Parole  Proof  of  Prior 
CommnningB— Admissibility.— It  is  incom- 
petent to  qualify  the  terms  of  a  written 
agreement  complete  in  itself  by  evidence  of 
prior  communings.  Largue  v.  Urguhart,  1881, 
18  S.  L.  R.  491. 

154.  Modification— Parole  Proof  of  Prior 
Commnnings— Agreement  constituted  by 
Letters  of  Offer  and  Acceptance.— In  the 
construction  of  a  contract  embodied  in  letters 
of  offer  and  acceptance,  proposed  investigation 
into  prior  communings  between  the  parties 
disallowed.  The  Tininvtr  Lime  Coy.  v.  CoghiU 
d  Son,  1881  (O.  H.),  19  S.  L.  R.  7. 

155.  Modification— Parole  Proof  of  Prior 
Oommonings — Settlement  of  Action. — Ovr- 
cumstances  in  which  it  was  held  that  an  agree- 
ment between  the  parties  to  an  action  was 
complete  and  concluded,  and  that  accordingly 
it  could  not  be  qualified  by  evidence  of  prior 
communings.  Largue  v.  Urquharty  1881,  18 
S.  L.  R.  491. 

156.  Partnership  —  Loan  —  Receipt  — 
Parole  Evidence  to  Oontradict — Question 
as  to  Finn's  indebtedness  or  Individnal 
Partner's. — In  the  sequestration  of  a  firm  and 
its  partners  a  creditor  lodged  as  a  voucher  in 
support  of  his  claim  two  receipts  for  the 
amount  of  his  claim  granted  to  him  in  name 
of  the  firm.  He  idso  lodged  a  heritable 
security  granted  in  his  favour  by  an  indivi- 
dual  partner  over  subjects  belonging  to  that 
partner.  The  security  was  for  the  Same 
amount  as  the  claim,  but  it  was  a  second 
security,  and  was  practically  worthless  except 
as  giving  a  personal  obligation  against  the 
individual  partner.  The  trustee  having  ranked 
the  creditor  to  the  full  amount  of  his  claim, 
another  creditor  objected,  on  the  ground  that 
the  receipts,  though  in  name  of  the  firm,  did 
not  truly  represent  a  loan  to  the  firm,  but 


to  the  individual  partner.  Held  that  parole 
evidence  in  support  of  the  objection  was 
incompetent.  Clavering  v.  M^Cunn,  1881,  19 
S.  L.  R.  139. 

157.  Personal  Bights— Assignation  of— 
Qnalification- Writ  or  Oath.— An  averment 
that  an  ex  facie  absolute  assignation  of  a 
personal  right  was  reaUy  in  security,  held 
capable  of  proof  only  by  writ  or  oath.  PwmeU 
V.  Shannon,  1894,  22  R.  74 ;  32  S.  L.  R  47 ;  2 
S.  L.  T.  288. 

158.  Sale  —  Moveables  —  Variation  of 
Terms. — Per  Ld.  Kyllachy:  I  am  not  pre- 
pared to  assent  to  the  proposition  that  a 
verbal  agreement  relating  to  the  sale  of  move- 
ables followed  by  rei  interventus  requires  to  be 
proved  scriptOf  even  where  it  involves  a  dis- 
placement or  variation  of  an  existing  written 
agreement.  A  verbal  agreement,  even  where 
it  relates  to  moveables,  may  require  rei  inter- 
ventus to  make  it  effectual — that  is  to  say,  to 
have  locus  jxxnitentia.  But  the  mode  of  proof 
is,  in  my  opinion,  a  different  matter.  Ireland 
<£r  Son  V.  Bosemll  Gas  Coal  Coy,,  1900,  37 
S.  L.  R.  521 ;  7  S.  L.  T.  446. 

159.  Sale— Sale  Note— Innominate  Oon- 
tract— Sale  or  Agency— Parole— Admis- 
sibility.— A.  sent  B.  a  sale  note  of  certain 
goods.  Held  not  competent  for  A.  to  prove  by 
parole  that  the  transaction  was  not  truly  one 
of  sale,  but  part  of  the  course  of  dealing  be- 
tween them  founded  upon  the  relationship 
of  principal  and  agent.  Observations  on  in- 
nominate contracts.  Muller  db  Coy.  v.  iFeber 
<St  Schaer,  1901,  3  F.  401 ;  38  S.  L.  R.  305 ; 
8  S.  L.  T.  401. 

160.  Service,  Contract  of— Constitution 
by  Letters— Prior  Communings— Parole — 
Admissibility. — Where  in  letters  passing 
between  a  master  and  a  servant  it  was  clearly 
agreed  that  the  engagement  was  to  be 
terminated  by  one  month's  notice,  hdd  in- 
competent to  contradict  the  writing  by  prior 
verbal  communings,  though  the  letters  began 
with  a  reference  to  them,  and  to  prove  that 
the  engagement  was  for  six  months.  Bieman 
V.  John  Young  d:  Coy.  Ltd.,  1895  (O.  H.),  2 
S.  L.  T.  426. 

161.  Telegram— Holograph  Document.— 

Quare,  Is  a  telegram  a  holograph  document  P 
MovxU  V.  ITie  Caldonian  Banking  Coy.,  1895 
(O.  H.),  3  S.  L.  T.  108. 
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BASTARD, 

See  Alimbnt. 
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Pabbnt  and  Child. 

POOB. 

SnocBssioN. 

BELLS. 

See  Chubch. 

BETTING, 

See  CONTBACT. 
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BILLS  OP  EXCHANGE. 
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assiqnation. 
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BILL  OF  LADING. 
See  Cabbiaob. 
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,f      „    Recompense. 
„      „    Tbespass. 
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„    Election  Law. 
,,    Habboub. 
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„    Elbctiok  Law. 
„    Fbibndlt  Socolbty. 
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„    Property. 
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„    Loan. 
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COMPENSATION. 
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comfulsoby  powebs. 

Entail. 

Landlobd  and  Tenant. 

Pbbsonal  Bab. 

Railway. 

Wobkmbn's  Compensation  Act. 

COMPETENT  AND  OMITTED. 
See  Intebdict. 
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COMPOSITION. 
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COMPOSITION  CONTRACT. 
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„    Slandee. 
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See  OONTBAOT. 
y,     SUCCBSSION. 

OONTRACrr. 
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Banebuftcy. 
OoMPAinr. 
Damages. 
Ebbob. 

EVIDBNOE. 

Fbaud. 

Intebnational  Law. 
Pebsonal  Bab. 
Pbesumfhon. 

RBTENTXOir. 

Sale. 
Wbit. 


CONVERSION, 

See  Hebitable  and  Moveable. 

COPYRIGHT. 

CORPORATION. 

See  also  Abbestmbnt. 

„        „      NOBILB  OfFICIUH. 

CORRUPT  PRACTICES  ACT. 
See  Election  Law. 

COUNT  RECKONING  AND  PAYMENT, 
See  Pbooe88» 
and  a.v,  Accottntino  supra, 

COUNTY  COUNCIL, 

See  Local  Govebnmbnt. 

COURTESY, 

See  Husband  and  Wote. 

CREDIT,  REPRESENTATIONS  OF, 
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See  Administbation  or  Justice. 
,,    Evidencb. 

„     JUSTICIABY. 

CROFTER. 
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„        „     JUBISDIOnON. 

,,      „    Pebsonal  Bab. 
„      „    Wbit. 
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See  Entail. 
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See  Entail. 
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„  „  Mastkb  asv  Servant. 

„  „  Statctk. 

„  „  Writ. 

cr  pbM 

See  Chabitablk  Trusts. 

DAMAGES. 

See  aieo  Arbitration. 

„        „      DiSOBABOE. 

„     „    Hire. 

„      „    Reubf. 

„      „    Rbpabation. 

DEAN  OP  GUILD. 

See  also  JuBiSDicnoH. 
„      „    Pbooess. 
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See  SuccEsaiOK. 

DEBT. 
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„        „      InT£BE3T, 

„      „    Succession. 
„      „    Writ. 
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„    Jurisdiction. 


DSCBEE. 

See  AsusE  of  Process. 
„    Absionation. 

„    Intsbnatiohai.  Law. 

„    Pbocbsb. 

„    Rbb  Judicata. 


DELECTUa  PERSONAB. 
See  Arbitration. 
„    Contract. 

DELEGATION. 

See  also  Comfant. 
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„      „    Facultibb  and  Powkbs. 


DELIVERY. 
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„    Donation. 
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DESERTION, 

See  Husband  and  Wife. 

„     POOB. 

„    Shipfino  Law. 

DESTINATION, 
See  Vbsting. 

DIUGENCE. 

See  also  Abuse  of  Process. 
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AUMENTABY  PbOVISION. 
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DISEASES  OF  ANIMALS, 
See  Public  Health. 

DIVISION  AND  SALE, 
See  Pbocess. 
„    Pbopebty. 

DIVORCE, 

See  Aliment. 
Abbestment. 
Eyidenge. 
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Husband  and  Wife. 
Intebnational  Law. 
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DOCQUET. 
See  Writ. 
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See  also  Negligence. 
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Soe  also  Assbbsueht. 
,.      „    BuiLDiHo  Brbtricttons. 
i>      „     Lakdlord  and  Tknant. 

„        „      NtTIBANCB. 

EDUCATION. 

See  also  Assault. 
.,      .,    Assxssuemt. 
„      „    Charttablb  Trust. 
„      „    FiOTOKY  Aora. 
>.      I,    NiouaBNOE, 
„      „    Poor. 
ejection. 

See  Abuse  op  Process. 
„    Crojteb. 

„    Landlord  and  Tenant, 
„    Process. 
„    Trespass. 
ELEC?nON. 

See  oIbo  Entail. 
,.      „    Judicxat.  Factor. 
..      .,     pABTNERaeip. 
..      ,.    Succession. 

..      ..    Workmen's  Cohfensation  Act. 
ELECTION  LAW. 

See  also  Buroh. 

„    NoBiLE  OrriciuM. 
EMPLOYERS-  LIABILITY  ACT. 

See  Master  and  Servant. 
ENGLISH  DECISIONS. 

See  Administration  of  Justice. 
ENTAIL. 

See  also  Apfortionmrnt. 
„      „    CoMPULSOBT  Powers, 

..    Evidence, 
„      „    Faculties  and  Powers. 
„      „    Heir  and  Executor. 
„      „    Herttabls  and  Movxarle. 
„      „    Iksurancb. 

„    Liferent  and  Feb. 
„      „    Process, 
,.      „    Bbs  Judicata. 

„    RiOHT  IN  Security. 
EQUITABLE  COMPENSATION. 
See  Election. 
„    Succession. 
ERROR. 

See  also  Arbitration. 
.,      „     Dert. 
I,      „    DiaoHAROE. 
.,      .,    Payment. 
„      „    Personal  Bar. 
„      „    Writ. 
ESTATE  DUTIES. 
See  Entail. 
„    Liferent  and  Fee. 
„    Revenue. 
EVIDENCE. 

Sea  also  AnBimiTiON. 

„     Rill  of  Exchanoe. 
..      „    Loan. 
„      „    Parent  and  CmLD. 


Revenue. 

Succession. 

Writ. 
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EXBOUTION. 

„  DnioxHcs. 

„  LNMiBinoir. 

,,  FBoons. 

„  Wmt. 

BXBCUTOR. 
See  Caittioh. 
GoMPAinr. 

GbimENSATIOH. 

hxib  avd  exvoutob. 

suoobssioh. 
Tbubt. 

EXHIBITION, 
See  Eyidxhcs. 


EXPENSES. 

See  also  AB&xffmHTS. 
OoMPAinr. 


»  t» 

>»  »» 

»»  »» 

»»  >♦ 

»»  tt 


COMFUIiSOBT  P0WBB8. 

oobposatiov. 
Damaoss. 
Entail. 
Lnulbitiov. 


JnsnciABY. 


»»      »f 


»»      >t 


PumiO  AUTHORITIBS  PBOTECTION  ACT. 

Trust. 

EXTORTION. 
See  Frattd. 

See  EviDENOis. 
„    Fbaud. 

FAOTOR. 

See  Agency. 

y,     ASBBSTMSNTS. 

,,    Judicial  Factob. 

„    Mabtbb  and  Sbbyant. 

„    Bbtbntion. 

FACTORY  ACTS. 

See  also  Education. 
„      „    Mastbb  and  Sbbyant. 
„      „    WoRKMEN^s  Compensation  Act. 

FACULTIES  AND  POWERS. 

FALSA  DEMONSTRATIO. 
See  Succession. 

FAMILY  ARRANGEMENT. 
See  Contbact. 

FERRY. 

See  Watbb. 

FEU. 

See  SuPEBioB  and  Vassal. 

FIAK8  PRICES. 
See  Chubch. 

FISHINGS. 

See  also  Chubch. 
„      „    Ceown. 

Election  Law. 

Entail. 

Hebitablb  OB  Moyeablb. 

Negliobncb. 

Pbopebty. 


tt 
it 


FIXTURES. 

See  HSBTTABLE  AMD  MOVBABLI. 
„      LlNDLOBB    AMD   TsNANT. 

FOOD  AND  DRUGS. 
See  bJso  Time. 
FORCE  AND  FEAR. 

See  Fbaitd. 
FOREIGN. 

See  AaKTCT. 
„    Bahkeuptct. 
„    Bill  of  ExOHAHaK. 

„     COUPASY. 

„    EviDsnoi. 

„    IiTTKBNATioMAL  Law. 

„    JcDioui.  Faotob. 

„     jDBlBDKTnOH. 

„  Fasent  and  Child. 

„  Poor. 

„  RBVKMva. 

„  SuippiNO  Law. 

„  Slandbb. 


„    Teubt. 
„    Weit. 
FORESHORE. 
See  FiSHiHOS. 
,.    Gami. 

„      HAKBOInt. 

„    Pbopkbtt. 
FORGERY. 

See  Aqehot. 
„    Bill  of  Exchaitok. 
„    JuanciAST. 
„    PxKBOHAL  Bab. 
„    Slandib. 
FORUM  COHPSTENS  AND  CONVENIENS. 

S«0  JUBWDIOTIOM. 

FRANCHISE. 

See  Election  Law. 
FRADD. 

See  BiIbo  Agbkot. 

„     Bankscttoy, 
,.    Dahaoiu. 
„      ,.     evidbnck. 
„      „    Insurance. 
„      „    Jdstioiaxt. 

„    Mabbiaob  Gontbact. 


FREIGHT. 

See  Cabbiaox. 
„    cohfensation. 
„    Daiuobs. 

FRIENDLY  SOCTETIES. 
See  also  Abbttbation. 

„        „     RlQHT  IN  SXCURITV. 

FVRTBCOMINO. 

See  Abkestue.nt. 

..     PB0CES3. 

GABLE. 

See   PROPHRTY. 
GAME. 

See  also  Landlord  and  Tenant. 


OAMIlfO. 

See  Contract. 
„  JuBnciABY. 
„    LioxMBiNo  Laws. 


D 


„    FisHiMoa. 

GOODWILL. 

See  also  Bankruptcv. 

„         „      PABTNUiSHir. 

„      „    Tbust. 
GUARANTEE. 
See  Caution, 
„    Feacd. 
,.    IssuiuircB. 
„    Rkuxt. 

,"   Whit. 
GUARDIANSHIP. 

See  Fahbnt  and  Child. 
„    Teust, 
GUILD  COURT. 

See  Dean  of  Qthld. 

HARBOUR. 

See  also  Absusmbnt. 
„      „    Btsiaw. 
„      „    NiauaKNCi. 
„      „    Fbopkbty. 

HEIRS  AND  EXECUTORS. 

See  also  Hrritablb  oe  Motuelk. 

„         „      SUCCESSION. 

HERITABLE  OR  MOVEABLE. 
See  also'  Goodwill. 
„      „    Hues  and  Exkoctoes. 

„        „      RlQHT  IN  SECUBITT. 

HERITABLE  SECURITY. 

See  Hkettablb  oe  Moveable. 
„    Right  in  Secubity-. 
HERITORS. 

See  Chitrch. 

HIRE. 

See  also  CnsTODiER. 
„      „    Sale. 
HOLDING-OUT. 
See  AoBNOY. 
„    Paetnxeship. 
HOLOGRAPH. 
See  Wett. 
HORSE. 

See  Caeeiaor. 

„      HlRR. 

„    Insiteancb. 

„    Mastee  and  Servant. 

„      NKaUQENOB. 

„    Pbesonai.  Bab. 
„    Salx. 
HOSPITAL. 

See  Assessment. 
„    Pdbuc  Health. 


HOTEL. 

See  Landlord  and  TBNAirT. 
„    LicKHSiNO  Laws. 
„    Tkadb  Mask  and  Name. 


HUSBAND  AND  WIFE, 
See  also  Aumxht. 
„      „     Bankbdptct. 
„      „    Company. 
„      „    Election  Law, 

„        „      EviDKNCB. 

„     „  Heir  and  Esecutor. 

„      „  Insubancb. 

„      „  International  Law. 

„  Poor, 


HYPOTHEC. 

See  Landlord  and  Tenant. 
„    Mines  and  Hinbrals. 
„    Betbntion. 

l.O.U. 

See  Evidence. 

„    Succession. 

ILLBOITIMATE  CHILD. 
See  Bastard  supra. 

IMPRISONMENT. 

See  also  Abdsb  or  Process. 
„    Arrbst  (Wronoful). 

„         „      HiTSBAND    and    WITB. 

INCOME  TAX. 

See  CoRPOBATtoN, 
„    Revenue. 

INDEPENDENT  CONTRACTOR. 

See  MabtBB  AND  SbRVANT. 
„      NEaUOBNCB. 


INHIBITION. 


INNOMINATE  CONTRACT, 
See  Evidence. 
„    Wmt. 

INSANITY. 

See  Bankruptcy, 
„    Evidencb. 

„    Facultiks  and  Power?. 
..     Husbani.  ani>  WrFE. 
„    Judicial  Factor. 
„    Lunacy. 
„    Poor. 


i 


1 


DJSUBANCE. 

L  AOCIDEirr. 

n.  mtE. 

m.  QUABANTEE. 
rv.  LIFE. 
V    MARINE. 


See  aUa  ASSIQNATIOH. 

Entah., 

kvidbncb. 

Landlord  and  Tknast. 

Pebsonal  Bab. 

Rktsnub. 

Writ. 


See  also  Abusk  of  Psooaa. 

„      „    Ndibance. 
„      „    pabtnsb8b1p. 

„        „     PoBSBBSION. 


.,      .,    Res  Judicata. 
„      „    Tkadx  Habk. 

„         „      I^tBSPABS. 

INTERDICTION. 

See  Intkrdiot. 

TEBEST. 

See  also  Evisencx. 


INTERNATIONAL  LAW. 

See  abo  Banebuptct. 
„     „    Company, 
tuid  «.v.  FoBEioN  «upra. 
INTIMATION. 

See  Abbionation. 
„    iNHiBrnos. 
INVENTORY  DUTY. 
See  RzvENiFB. 
IRRITANCY. 

See  Landlord  and  Tenant. 
„    Superior  and  Vassal. 
ISSUES. 

See  Akbest  (Wronopol), 
„    Nbouoence. 


„    Reparation. 
„    Slander. 
JOINT  ADVENTURE. 

See  EviDEKCE. 
„    Partnership. 


^ 


JOINT  OWNERSHIP. 

See  Arrestment. 
„    Building  RKaTRicnoNS. 
„    Election  Law. 

„     POKDIKQ. 

..    PnnrKiiTV. 

JO/XT  STOCK  ro:iiPASy. 
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JUDGE. 

See  Administration  or  Justice. 

JUDGMENTS  EXTENSION  ACT. 
See  JuBiSDiOTioN. 


JUDIOTAT.  FACTOR. 

See  alBo  Bankbuptoy. 

„    Caution. 

,,    Company. 

,,      HXIB  OB  EXBOUTOR. 

»,    Pabtnebship. 

„      RAn.WAY. 

.. 

,,    Rboompxnsb. 

»»      ] 

„    Trust. 

JUDICIAL  REFERENCE. 
See  Arbitration. 
Pbocbss. 


>» 


JURISDICnON. 

See  alBo  Abbbstmbnt. 

^TBBNATIONAL  LaW. 
JUSTIOIABY. 

PsBSONAL  Bab. 
Procbss. 


ft 


tt 


«» 


f« 


>» 


»» 


f» 


>f 


JUROR. 

See  Administbation  of  Justice. 

JURY  TRIAL. 

See  Administbation  of  Justice. 
„    Pbocess. 

JUS  MARITI. 

See  Husband  and  Wife. 
„    Marriage  Contract. 

JUS  QUAESITUM  TERTIO. 
See  Contract. 
„    Entail. 

JUS  RELICT AE. 

See  Husband  and  Wife. 
,y    Marriage  Contbact. 

JUSTICIARY. 

KNOWN  DANGER. 

See  Masteb  and  Sebyant. 
„    Negligence. 


LANDLORD  AND  TENANT. 
See  also  Assessment. 

Appobtionment. 


»f 


>» 


»» 


>» 


»» 
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If 


If 


If 


Bankruptcy. 

Compensation. 

Compulsory  Powers. 

Crofter. 

Game. 

Hbritablb  and  Moveable. 

Mines  and  Minbbals. 

Pebsonal  Bab. 

Relief. 


LANDS  CLAUSES  ACT. 
See  Compulsoby  Powbbs. 

LAW  AGENT. 

See  8.V.  Agency  twpra. 

LAW  BURROWS. 
See  Diuobnob. 


LEASE. 

See  Compulsory  Powxbs. 

„    Entail. 

„    Heb  akd  EjEcnToa. 

„    Intxbnational  Law. 

„    JuBiciAi.  Faotoe, 

„    Landlord  and  Tbnant. 

„    Menes  and  Hinkbals. 

„    Right  dt  Skcdritv, 

„    Valdation  Acta. 

„    Writ. 
LEGACY. 

See  Intebest. 

„    Bevbhhk. 


LEQITIM. 

See  AUMXm'. 

„    Babkbuftcy. 

„    Election. 

„    Inbu&ancb. 

„    Interest. 

„    MABBiAan  Contract. 

„    Pabeht  and  Child. 

„    Pbbsonal  Bab. 

„    Succession. 
LEGITIMACY. 
See  EvlSENCB. 

„    Fabeht  and  Child. 
LEVEL  CSOaSING. 
See  NEOLiaBNCE. 

„    Railway. 

,.    Road. 


UCENSING  LAWS. 

See  also  Bankruptcy. 
„      „    Goodwill. 
„      „    Jurisdiction. 
„      „    Landlord  and  Tenant. 
and  a.v.  Public  House  infra, 
LIEN. 

See  Carriaoe. 
„    Company. 
„    bztention. 
„    Shifpeno  Law. 
LIFE  (PRESUMPTION  OF). 
See  Presumption. 


LIFERENT  AND  FEE. 

See  also  Company. 
„      „    Election  Law. 
„      „    Succession. 
„     „    Vestino. 
LIGHTING  ROADS. 
See  BUBOH. 
„    Local  Government. 
„    Negliobnob. 
LIGHTING  VEHICLES. 
See  Negligence, 
„    Road. 
LIMITATION  OF  ACTIONS. 
See  Prescription. 
.,    Pdbi.tc  AiTiioHiTira  Protection  Apt, 
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LIMITATION  OF  LIABILITY. 
See  SmppiNG  Law. 

LIQUID  AND  ILLIQUID. 
See  Compensation. 

LIQUIDATION. 
See  Company. 

US  ALIBI  PENDENS. 
See  Pbocbss. 

UTIQIOSITY. 
See  Pbocess. 

LOAN. 

See  also  Evidence. 

,,  „  Partnership. 

„  „  Retention. 

„  ,,  Right  in  Security. 

„  „  Trust. 

„  „  Writ. 

LOCAL  GOVERNMENT. 

LOCALITY. 
See  Church. 
„    Res  Judicata. 

LOCH. 

See  Fishings. 
„    Property. 
„    Water. 

LUNACY. 

See^also  Aliment. 
„      „    Bankruptcy. 
„      „    Poor. 
„      „    Public  Authorities  Protection  Act. 

MAILLS  AND  DUTIES. 
Sec  Right  in  Security. 
„    Superior  and  Vassal. 

MANDATARY. 
See  Evidence. 
„    Process. 

MANDATE. 

See  Administration  of  Justice. 
„    Agency. 
„    Bankruptcy. 
„    Evidence. 
„    Process. 
„    Trust. 
„    Writ. 

MANSE. 

See  Church. 

MARCH. 

See  Property. 

MARKET. 

See  Burgh. 
„    Byelaw. 

MARRIAGE. 

See  Evidence. 
„  'Husband  and  Wife. 
„    Poor. 
M    Succession. 

MARRIAGE  CONTRACT. 

See  also  Alimentary  Provision. 
„      „    Election. 
„      „    Faculties  and  Powebs. 
„      ,,    Husband  and  Wife. 
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MARRIAGE  CONTRACT— a>iK»ntted. 
See  also  Trust. 

„        „      VKSTINa. 

„      „    Warr. 

MASTER  ANDySERVANT. 

See  also  Arrest  (Wrongful). 
„      „    Bankruftot. 
„      ,,    Damaqbs. 

„        „      EVIDSNOS. 

„      M    LicsKSiNO  Laws. 
„      „    Nbguoxnck. 
,,      „    Reparation,  f 

„        „      SLAin>ER. 

f,      f.    Workmen's  Compensation  Act. 

MEDITATIO  FVGAE. 
See  Imprisonment. 

MELIORATIONS. 

See  Landlord  and  Tenant. 
y,    Recompense. 

MESSENQER-AT'ARMS. 
See  Assignation. 
,»    DnjosNOE. 
y,    Neoligenoe. 
,,    Relief. 

MINES  AND  MINERALS. 

See  also  Compulsory  Powers. 
,,      ,,    Damages. 
y,      „    Liferent  and  Fee. 
y,      „    Master  and  Servant. 
»,      „    Nbglioenob. 
„      „    Superior  and  Vassal. 
„      „    Trust. 
»»      >f    Workmen's  Compensation  Act* 

MINISTER, 

See  Assessment. 
,,    Church. 
„    Election  Law. 
„    Judicial  Factor. 
„    Slander. 

MINOR. 

See  Election  Law. 
„    Judicial  Factor. 
»,    Parent  and  C^ild. 
„    Prescription. 
„    Process. 

MISCHIEF. 

See  Reparation. 

MISTAKE. 
See  Error. 

MONEYLENDERS  ACT. 
See  Loan. 

MORA. 

See  Husband  and  Wife. 
„    Insurance. 
„    Payment. 
„    Personal  Bar. 
,,    Reparation. 
„    Sale. 
„    Trust. 

MULTIPLEPOINDINO. 
See  Process. 
„    Res  Judicata. 
„    Trust. 

MUTUAL  OABLE  AND  WALL. 
See  Property. 


MUTUAL  SETTLEMENT. 
Bee  HuBBAND  and  Witb. 
„    Succession. 
„    Writ. 


HlBB. 

Judicial  Faotoe. 
Landlobd  and  Tknamt. 
Hastke  asd  Sbbvast. 
PoucE. 
Teust. 


NEGOTIABLE  INSTRUMENT. 
NEIQHBOUBUOOD. 

See  Lakdlobd  and  Tenant. 

„     NiOUQEMCB. 

„    Pbofiett. 

NOBILE  OFPICIUM. 

See  also  BuBaH. 
„      „     Ebbob. 
„    Pbochb. 
„    Trust, 
HON  ENTRY. 

See  SupxEiOB  and  Vassal. 
SOTABY. 

See  AoKNcy. 
„    evtdknob. 
„    Wbtt. 
NOTICE  TO  TREAT. 

See  GoKPULBOET  Fowsbs. 

NUISANCE. 

See  also  Byklaw. 
„      „    Intkrdktt. 
„      „    JuRiSDionoN. 

„        „     JUSTICIAB7. 

OATH  ON  REFEBENCE. 
See  Etidbngb. 


OBLIGATION. 

See  Building  Restbictionb. 
„    Lamdlobd  and  Tenant. 
„    Pkoprrty. 
„    SuooiasioN. 

„     8D7ERIOB  AND  VASSAL. 

0NU8. 

See  EviDiNCB. 
„    Hnia. 
.,    Writ. 
OPINIONS  OF  JUDGES. 

See  Res  Jitdicata. 
PACTUM  ILLWITVM. 
See  AoENcr. 

„      COSTRAOT. 


PARENT  AND  CHILD. 

See  also  Aluxnt. 
„      „    Ihfribonhent. 
„      „    Insueakcb. 

„      POOB. 

PARISH. 

See  Chubch. 
„    Education. 
„    Local  Govebnheht. 
„    PooB. 
PARTtCEPS  CBIMINIS. 
See  EviDiNCB. 

„     JUBTICIABY. 

PARTNERSHIP. 

8«e  also  Abbbbtmknt. 
„      „    Bankbuttcy. 

„        „     COKPANY. 
„      EviDKNCB. 

„      „    Goodwill. 

„     Hbbitablb  avd  Movbablz. 
„    Judicial  Factor. 
„    Slahdxb. 
„      „    Trust. 
„      „    WaiT. 
PARTS  AND  PBRTINENTS. 
See  Fbopbbtt. 

PATENT. 

See  also  Dahaqes. 

„      ExFEHBES. 

„    Interdict. 
„    Sale. 
PATERNITY. 

See  Husband  and  Wits. 
„    Parent  and  Child. 


PAUPER. 

See  ELB<TrioN  Law. 
„    Poor. 

PAYMENT. 

See  also  Aliuemtaby  Provision. 

„         „      ABNUtTY. 

„      „    Evidence. 

„      „    Febsonal  Bab. 

„    Pbesomption. 

„    Superior  and  Vassal. 

PERSONAL  BAB. 

See  also  AOKNCY. 

„         „      EUILDINQ    RBgTRICTlONS. 

„      „    Evidence. 

„    Husband  and  Wipe. 
„      „    Insubancb. 
„      „  ,  Landlord  and  Tenant. 

„    Payment. 
„      „    Shtppino  Law. 

PERSONAL  OBLIOATION. 

See  Huhuan].  .vvi.  W]FK. 

„    Right  in  Secprity. 
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PETITION. 
See  Process. 

PHOTOGRAPH. 
See  Evidence. 
„    Husband  and  Wife. 

PILOT, 

See  Negligence. 
„    Shipping  Law. 

PLAN. 

See  Building  Restrictions. 
„    oomfulsort  powebs. 
„    Dean  of  Guild. 
„    Evidence. 
„    Property. 

PLEDGE. 

See  Abuse  of  Process. 
ty    Arrestment. 
„    Negotiabijc  Instrument. 
„    Right  in  Security. 

POACHING. 
See  Fishings. 
,,    Game. 

POINDING. 

See  also  Abuse  of  Process. 
„      „    Bankruptcy. 
„      „    Sheriff. 

POINDING  OF  THE  GROUND. 
See  Abuse  of  Process. 
,,    Poinding. 
,,    Right  in  Security. 

POLICE. 

See  abo  Arrest  (Wrongful). 

„  ,y  Arrestment. 

„  „  Assault. 

„  ,,  Assessment. 

„  ,,  Building  Restrictions. 

„  „  Burgh. 

„  „  Evidence. 

„  „  Justiciary. 

„  „  Slander. 

POLLUTION. 
See  Drains. 
,y    Fishings. 
„    Interdict. 
„    Nuisance. 
„    Sheriff. 
„    Water. 

POOR. 

See  also  Assessment. 
„      „    Education. 


»»      »> 


Personal  Bar. 


POOR'S  ROLL. 

See  also  Expenses. 
„      „    Public  Authorities  Protection  Act. 


POSSF^SRION. 

See  also  Damages. 

„    Fishings. 

„    Game. 

,,    Prescription. 

,,    Property. 

„    Reparation. 

„    Right  in  Security. 

,,    Servitude. 
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PRESBYTERY, 

See  OuuKGH. 

>» 

VVbit. 

PRESCRIFriON. 

See  aLso  Arrxstmbnt. 

„    Bill  of  Exohanob. 

„    Caution. 

,,     BVIDXNCE. 

,,      FiSBXNGS. 

„      MiNXS  AND   MiNE&ALS. 

„    NuraANox. 

„    Propbbty. 

,,    Roads. 

*t 

,,    SxBvrruBB. 

»> 

„    Trust. 

PRESDMFriON. 

See  alBo  Bill  of  Exchange. 

19 

„    Donation. 

99 

„      EVIDBNOX. 

n 

,,    Insurance. 

19 

„    Parent  and  Child. 

»» 

„    Payment. 

>» 

„    Vesting. 

PRESUMPTION  OF  LIFE. 
See  Presumption. 
„  Process. 

PRINCIPAL  AND  AGENT. 
See  Agency. 

PROCESS. 

See  also  Abuse  of  Process. 
„      „    Bankruptcy. 
„      „    expbnses. 
„      „    Poor's  Roll. 
„      „    Rbs  Judicata. 

PROCURATOR, 

See  Administration  of  Justice. 

PROMISSORY  NOTE. 
See  Bank. 
,,  Bill  of  Exchange. 
„  Loan. 

PROOF, 

See  Evidence. 
„    Husband  and  Wife. 
„    Master  and  Servant. 
„    Payment. 
„    Prescription. 
„    Process. 
„    Sheriff. 
„    Trust. 

PROPERTY. 

See  abo  Building  Restrictions. 

„  „  Burgh. 

„  „  Church. 

,y  yy  Club. 

„  „  Compulsory  Powers. 

„  „  Education. 

„  „  Negligence. 

,,  „  Partnership. 

„  „  Prescription. 

„  ,,  Reparation. 

„  »y  Sale. 

„  „  Slander. 


PBOSECUTION. 
SmjAbvsb  or 
„    Food  and  Dnuoe. 
„    Gahi. 
„    Jdbtioiart. 

„      RlFABATION. 


PROVING  TENOR. 
See  BviDEKCB. 
„    Proobss. 
„    Rbb  Judicata. 

PBOViaiOS. 

See  HuBBAKD  ahd  Wm. 
„    Hakriaob  Contkaot. 

PDBUC  AUTHOBITIES  PBOTECnON  ACT. 
PUBLIC  BURDEN. 

See  Laitdlobd  and  Tenant. 
„    Pbofkktx. 
„    RioBT  IK  Secubitv. 
„    SupiBioB  A»D  Vassal. 


PUBUG  HBALTH. 

See  also  Assbbshxmt. 

„        „      BUBGH. 

„      „    oohpituobi'  powbbs. 

„    Dbaiks. 
„      „    logai.  gotxbniixht. 
„      „    NuisAKoa. 

„    Pdblio  AuTBoaiTixB  Fboteotiok  Aor. 
„      „    Wateb. 
PUBLIC-HOUSE. 

See  BmLDtNQ  BBBTBionoaB. 
„   Goodwill. 
„    Landlord  and  Tbkant. 
„    iJDENSiNa  Laws. 
„   Slakdbb. 
PUBUC  OFFICER. 
See  ABBBsrHKirT. 
„   Master  and  Sbbyant. 
„   NoBiLB  OrnciuM. 
PUBLICIREC0RD3. 
See  Etidbnoe. 
„    NOBILE  OmciUH. 

PUPIL. 

See  Pabbht  and  Child. 
„    Poob. 


QUARRY. 

See  Master  and  Servant. 
„  Mikes  and  Minerals. 
„    Roads  and  Strbbts. 
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QUORUM. 

See  BuROU. 
„    Company. 
„    Trust. 

RAILWAY. 

See  abo  Abbitration. 
Assault. 


f»  >» 

f»  >> 

i>  f« 

99  99 

99  »» 

»»  »» 

f»  99 

»>  1> 

»»  »> 

>»  »f 

>»  f» 

»♦  »♦ 
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Building  Restriction. 

Byelaw. 

Carriage. 

Compulsory  Powers. 

Custodier. 

Entail. 

Judicial  Factor. 

Master  and  Servant. 

Mines  and  Minerals. 

Negligence. 

Nuisance. 

Valuation  Acts. 

Water. 

Workmen's  Compensation  Aois. 


RANKING  AND  SALE. 
See  Process. 

RATING. 

See  Assessment. 
„    Burgh. 
„    Election  Law. 

REAL  BURDEN. 
See  Property. 

RECEIPT. 

See  Payment. 
„  Revenue. 
„    Writ. 

RECOMPENSE. 

See  also  Bankrxtftcy. 
„      „    Property. 
„      „    Trust. 

RECONVENTION. 
See  Jurisdiction. 

RECORDS. 

See  Entail. 
„    Evidence. 

„     NOBILE   OfFICIUM. 

REDUCTION. 

See  Arbitration. 

„  Bankruptcy. 

„  Company. 

„  Debt. 

„  Discharge. 

„  Licensing  Laws. 

„  Marriage  Contract. 

„  Personal  Bab. 

„  Process. 

„  Property. 

„  Sheripf. 

„  Succession. 

„  Trust. 

REFERENCE. 

See  Arbitration. 
„    Process. 

REFERENCE  TO  OATH. 
See  Prescription. 
„    Process. 
„    Res  Judicata. 
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REGISTRAR. 
See  BxTBOH. 
„    Fribndlt  Society. 
,y    Local  Govkkmbosnt. 

REGISTRATION  ACT, 

See  Husband  and  Wife. 

„     JuSTTdAIlY. 

REI  INTERVENTU8, 
See  Contract. 
„    Landlord  and  Tenant. 
„    Marrtaqe  Contract. 
„    Master  and  Servant. 
„    Personal  Bar. 

RELIEF. 

See  also  Assignation. 
„      „    Caution. 
„      „    Superior  and  Vassal. 
„      „    Trust. 

RELIEF  (PAROCHIAL), 
See  Poor. 

REMIT, 

See  Debt. 

„    Judicial  Factor. 
„    Process. 
„    Sheriff. 

REMOVING. 

See  Landlord  and  Tenant. 
„    Mines  and  Minerals. 
„    Process. 

RENT. 

See  Apfortionment. 

„  Crofter. 

„  Landlord  and  Tenant. 

„  Liferent  and  Fee. 

,,  Mines  and  Minerals. 

„  Succession. 

REPARATION. 

See  also  Abuse  of  Process. 

„      „  Arrest  (Wrongful). 

„      „  Assault. 

„      „  Carriage. 

„      „  Damages. 

„      „  Master  and  Servant. 

„      „  Negligence. 

.,      „  Slander. 

„      „  Workmen's  Compensation  Act. 

REPETITION. 
See  Payment. 
„    Succession. 
„    Trust. 

REPONING. 
See  Process. 
,f    Sheriff. 

REPRESENTATIONS  OF  CREDIT, 
See  Caution. 

RES  INTER  ALIOS  ACTA. 
See  Contract. 
„    Evidence. 
„    Relief. 

RES  JUDICATA. 

See  also  Process. 

RES  NOV  ITER, 
See  Process. 
„    Res  Judicata. 
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RESTITUTION, 
See  Ck)NTBAOT. 

RESTRAINT  OF  TRADE. 

See  CONTBACT. 

RETENTION. 

See  also  Landlobd  and  Tekaiit. 
Sttpbuob  and  Vassal. 


>• 


»» 


REVENUE. 

REVOCATION. 

See  Faculties  akd  Powebs. 
„    Mabbtaqe  Contbact. 
,,    suooessiok. 
Tbust. 


>» 


»* 
ff 


»» 


RIGHT  IN  SECURITY. 

See  also  Hbib  and  Exbcutob. 

Hebitable  and  Moveable. 

Poinding. 

Revenue. 

Shippino  Law. 

RIGHT  OF  WA  Y. 
See  Game. 
„    Intebdict. 
„    Roads  and  Stbeets. 
„    Sebvitude. 

RIVER. 

See  FiSHiNOS. 
„    Habboub. 
„    Pbopebty. 
Wateb. 


t> 


ROADS  AND  STREETS. 

See  alBo  Assessment. 
Byelaw. 


CoMPULSOBY  Powebs. 

Game. 

Neolioence. 

NOBILE   OpFICIUM. 

Pbopebty. 
Refebbnoe. 
Repabation. 
Sebvitude. 


ROOF. 

See  Pbopebty. 

SALE. 

See  also  Abbestment. 
Damages. 
Entail. 
Fbaud. 

Hebitable  ob  Moveable. 
Pbbsonal  Bab. 
Pbopebty. 
Retention. 
Right  in  Secubity. 
Shipping  Law. 
Wbtt. 

SALMON  FISHINGS. 
See  Chubch. 
Cbown. 
Entail. 
„    Fishings. 
„    Pbbscbiption. 

SALVAGE. 

See  Retention. 
Shipping  Law. 


»t 
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SATISFACTION  OF  PS0FI8I0NS. 


SAVINGS  BANK. 
See  ABBiTBATioir, 

scaooL. 

See  BuiLDino  RsBTBionoHa. 

„   CoisiTABLX  Trusts. 

„    Education. 

„    NEQuaxNOB. 
SEA. 

See  Cbown. 


„    Minks  and  Minbkau. 
„    Pbopbrty. 
SEAMEN. 

Soe  Mastxb  AMD  Skbvant. 

„     POOB. 

„    Smrrma  Law. 
3ECVRITT. 


„    AasioKATioN. 
„    Babkbdptoy. 
„    CoMPAiry. 
„    RiQET  IN  SKJUsmr. 
SEDUCTION. 
Soe  BviDENcx. 
„    Pbbsonal  Bab. 

„     KlPAKATION. 

SEPARATION. 
See  AuKENT. 


„     HUSBANI)  AND  WiFB. 

„    ImriBiTioN. 

„      PSOOBBS. 

SEPTENNIAL  PRESCRIPTION. 

See  Caution. 
SEQUESTRATION. 

See  Abuse  of  Pboobbs. 
„    Bankbuptot, 
„    Intebnatiosai,  Law. 
„    Lasslobd  and  Tenant. 
„    poindinq. 


SERVICE  (CITATION). 
See  Judicial  Factor. 
„   justioiabt. 
„    Pboobss. 


SERVITUDE. 

Sob  also  Compulbokt  Powzrs. 

„         „      PROPBETT. 

„       „     KOADS  AND  Stbeets. 
SETOFF.  I 

See  Company.  A>- J 

„      COMPKNHATION. 

SETTLEMENT. 
See  Donation. 
.,    Husband  and  Wise. 
„    Wbtt. 
SETTLEMENT  OF  PA  UI'KH. 
See  PooB. 


f^' 


SETTLED  ACCOUNT. 
See  AoKHcv. 
„    PKsaoNAL  Bab. 
SEWER. 

See  AsBBBSMBNT. 
„    Dbaims. 
„    NuiaANCB. 

SEXENNIAL  PRESCRIPTION. 

See  Bill  ot  ExcnANaa. 
„    Pbkscbiftion. 
SHEEP  WORRYING. 

See  NxouOENCB. 

SHERIFF. 

See  aUo  ColtFUI£OKY  Fowbbs. 
„    Elbctiok  Law. 
„    Judicial  Factoe. 
„      „    Jttbihdictton. 
,,      „    Jdbticurt. 

„     Pabbht  and  Child. 
„      „    Process. 
„      „    Rbs  Jttdicata. 
SHERIFF  CLERK. 

See  Aduinistration  op  Jubtice, 
„    Shbeitf. 
SHETLAND. 

See  Crown. 
SHIP. 

See  Aeebstuent. 
„    Caeeuoe. 
„    isbiteance. 
„    Nboliobnce. 
„    Retention. 
„    Sale. 

„    Workmen's  Compensation  Act. 
SHIPBROEER. 

See  AaiNcv. 

SHIPPING  LAW. 

See  also  Carbiaoe. 
„      „    Compensation, 
..      „     Damages. 
„      „     Evidence. 
„    Insubancb. 
„      „    Retention. 

SHOOTINGS. 

See  Elbctiok  Law. 
„    Game. 
„    Landlord  and  Tenant. 

„    Mastbr  and  Servant. 
SHOP-SIGN. 

See  Prop  bet  Y. 


1 


SLANDER. 

See  also  Arrest  {Wi 

„  „  Damages. 

.,  „  Evidence. 

„  „  Husband  a 

„  ,.  Masteb  an 

„  „  Partkershi 

>,  „  Patent. 

,.  „  PBRSnuAL   ] 


SLAVOHTERHOUSB. 
See  BuBOH. 
„    Pttbuc  Hxalth. 
SMALL  DEBT. 
See  DXBT. 
„    jcbibdictiob, 
„    Pbocbbb. 
aHOKE. 

See  BuBGH. 
„    Nuisance. 
SOLATIUM. 

See  Damaobs. 

„     BZFABATION. 

SOLICITOR. 

See  AaBNCT. 
SPECIAL  APPROPRIATION. 

See  ASEBBTUKNT. 

„    Payueht. 

„     BlOHT  m  SlOUBITY. 

„    Tbu9t. 
SPECIAL  CASE. 
See  AoxNCK. 
„    PBOCias. 
SPECIFIC  PERFORMANCE. 
See  Abbitbatiok. 
„    Contract. 

„      PnOPKBTY. 

SPES  SUCCESSIONIS. 
See  Bankbuptcf. 
„    PBOPBEry, 
STAMP. 

See  EvTDBKCK. 
„  Revbnue. 
STATED  CASE. 
See  JosnoiABY. 
„  Pbooxsb. 
„   VALUATioif  Acts. 

STATUTES. 

See  also  Bubgh. 
„     „    Railway. 
„      „    Time, 
STATUTORY  POWERS. 
See  BOABD. 
„    NsouaxNCB. 
„    Peopebtt. 
„    Bailwat. 


STIPEND. 

See  AproBTtOHMENT. 
„    Banebuttot. 
„    Chubch. 

STOCKBROKER. 
See  AoENCY, 

„      CoMPEK3»TIl>S. 
„     CONTBAPT. 

STOCK  EXCHANOB. 
Seo  AoiSKOT, 

..     ClOKTRACT', 


STOLEN  GOODS. 
See  Sals. 
„    Shibitt. 


8TRA  Y  ANIMALS. 
See  Poinding. 

„    Tbesfass. 


Dban  of  Guild. 
Kbguoence. 
Roads  and  Stbbbts. 


SUCCESSION. 

See  also  AuHENTARy  Provision, 

.  Annuity. 

,  Crofter. 

.  Donation. 

,  Election. 

,  Election  Law. 

,  Entail, 

,  Faculties  and  Powers. 

,  Heir  and  ExECt-TOR. 

.  Heritable  and  Moveable, 

.  Husband  and  Wife. 

,      iNTBKEaT. 

.    International  Law. 
.     Liferent  and  Fbb. 
,    Revenue. 
,     RlOBT  IN  Sbcurity. 
,    Trust. 
,    Vesting, 
,    Writ, 
SUMMARY  DILIGENCE. 
See  Bill  of  Exchange. 

„     DnJOENCB. 


SUNDA  Y. 

See  Justiciary, 
„    Master  and  Servant, 
„    Statute. 

„      TiMB, 

SDFERIOR  AND  VASSAL. 

See  also  Buildino  Rbstrictions. 
„      „    Compulsory  Powers. 
„      „    Heritable  and  Moveabl 
„       „     Mines  and  Minerals. 
„      „    Servitude. 


^ 


SUPPORT. 

See  Mines  and  Minerals. 
„   Property. 
SURROGATUM. 

See  Heritable  or  Moveabj 


SUSPENSION. 
See  Diligence. 
„    Fbocess. 
SUSPENSION  AND  INTERDICT. 
See  Interdict. 
„    Process. 
TACIT  RELOCATION. 

See  Landlord  ano  Tenant. 
„    Master  akd  Servant. 
„    Partnership. 
TAXATION. 
See  AoENcy. 
„    Expenses. 
TBINDS. 

See  Bona  Pidbs. 
.,    Church, 
„    Jdris  diction. 
„    Prescription. 


„    Res  Judicata. 
TENDER. 


„   Process. 
„    Slander. 
TENEMENT. 

See  Phopbrty. 
TERCE. 

See  Elbotion. 
„    Husband  and  Wife. 
„    Marriage  Contract. 


TESTAMENTARY  WRITING. 
See  ScccBSSioN, 
„    Writ, 
TESTING  OF  DEEDS. 

See  Writ. 
THEATRE. 

See  Building  Restrictionb, 
„    Licensing  Laws. 
„    Property. 
THEFT. 

See  Jl'STICIARY. 

„    Reparation. 
THELLUSSON  ACT. 

See  StircESSios. 
THIRL  AGE. 

See  Servitude. 

TIME.  COMPUTATION  OF. 
See  alao  Bankruptcy, 
„      „    Landlord  and  Tenant, 
„      „    Prescription. 

„    Process. 
„      „    PuBuc  AuTHORiTiBS  Protection  Act. 
TITLES  TO  LAND. 

Spe  Property. 
TITLK  TO  SUE. 
Si*  Assignation. 
„    Bankruttcv. 

„      tiOAIlD. 

,.    BriLDiNo  Restrictions. 

„     BtTROH, 

„    Crofteii. 


TITLES  TO  SUE—continutd. 

See  Dean  of  Guild. 

„  DouiNus  Litis. 

„  FlSHlNOS. 

„  Peaud. 

„  Pbiendly  Soctbty. 

„  HKIE   4ND    ElECUTOB. 

„  Husband  and  Wdtb. 

„  Insurance. 

„  iHTEBDICT. 

„  LaHDLOBD  AMD  Tbhast. 

„  LiciNBiNO  Laws. 

„  NnisANCi. 

„  Pabent  ANr>  Child. 

„  Pabthebsuif. 

„  PxBSONAL  Bab. 

„  POINDMO. 

„  Police. 

„  Pbocesb. 

„  Propbbtv. 

„  BlOHT  IN  SeOUEITT. 

„  Roads  and  Stbebts. 

„  Sebvitudb. 

„  SHiPFnia  Law. 

„  Succession. 

„  Tepst. 

„  WobKMEN'S  GOHPENSATIOII  AoT. 

TOWN  CLERK. 

Se«  BuEOH. 

„  NoBiLE  OmciuM. 


TRADE  MARK  AND  NAMB. 
See  also  Goodwill. 
„      „    Intebdict, 
„      „    Pbocess. 

„      „    Salb. 


TRAFFIC  {REGULATION  OF). 

See  Assault. 

„    Byilaw, 

„    Roads  and  Stbebts. 

TRAMWAY. 

See  Arbbst  (Weonoful). 
„    assessmknt. 
„    Careiaoe. 
„    Nequobnce. 
„    Road, 
„    Statute. 


See  also  Assault. 

„         „      NRQLiaENCB. 

„      „    Railway. 


y 
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Se«  also  AuMBHT. 

„  AUMBNTAttT  PsOVlBiON. 

„  AsmnTY. 

„  Abbesthbnt. 

„  assiohation. 

„  BANKEtrPTCY. 

„  Charftablb  Trusts. 

„  Company, 

„  Damaobb. 

„  Elbcthon  Law. 

„  Entail, 

„  BviDENCK. 

„  Facdltibb  AMD  FowKsa. 

„  Husband  ahd  Wifb. 

„  Intkbbbt. 

„  JuDioiAi.  Factor. 

„  JuRISDICmON. 

„  Marriaob  CoNTKAcrr. 

„  Personal  Bar. 

„  Recompinsx. 

„  SuocxssiON. 
TUTOR. 

See  Judicial  Factor. 
„    Parent  and  Child. 


DDAL  TENVRE. 
See  Cbowk. 

„    Pbopbrtt. 

„   Superior  and  Vassal. 
ULTRA  VIRES. 
S»e  Arbitration. 

„    Btelaw. 

„    Club. 

„    Company. 

„    CouFULsoRT  Powers. 

„    oobporation. 

„    Cbowh. 

„   Faculties  and  Powers. 

„    Fbiendlt  SociETy. 

„    Judicial  PAirroB. 

„    Public  Autborttlb  Protection  Act. 

„    Trust. 

„    Watbe. 


VACCINATION. 

See  PuBUO  Hralth. 
VALUATION. 

See  Arritkatiom. 

„    Assbsshsnt. 

„    Baniruptot. 

I,   Church. 

„    Entail. 

„   bvidbnce. 

„    Landlord  and  Tenant. 


VESTING. 

See  alao  Bankruptcy. 
„      „     Faculties  and  PowEBa. 
„      „    Hbritablb  and  Movkable. 
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VICENNIAL  PRESCRIPTION, 
See  Prescription. 

VOLUNTARY  ASSOCIATION, 
See  Church. 
„    Club. 
„    Corporation. 
„    Process. 

VOLUNTEER. 
See  Army. 
„    Statute. 

WAGES. 

See  Bankruptcy. 
„    cobipany. 

„    Master  and  Servant. 
,,    Mines  and  Minerals. 

WAR  OFFICE. 
See  Crown. 

WARRANDICE. 
See  Property. 
„    Trust. 

WARRANTY. 
See  Agency. 
„    Damages. 
„    Insurance. 
,,    Sale. 

WATER. 

See  also  Assessment. 

„  „  Compulsory  Powers. 

„  „  Landlord  and  Tenant. 

,,  „  Nuisance. 

„  „  Prescription. 

„  „  Servitude. 

WATER  {POLLUTION  OF). 
See  Drains. 
„    Fishings. 
„    Water. 

WA  YLEA  VE. 

See  Compulsory  Powers. 
„    Mines  and  Minerals. 

WEIGHTS  AND  MEASURES. 
See  Justiciary. 
„    Sale. 
„    Writ. 

WILL. 

See  Agency. 
„    Faculties  and  Powers. 
„    Lunacy. 
„    Succession. 
„    Writ. 

WINDING-UP. 

See  Company. 
„    Friendly  Society. 
„    Partnership. 

WINTER  HERDING  ACT. 
See  Poinding. 
,,    Trespass. 

WITNESS. 

See  Evidence. 
„    Expenses. 
,,    Slander. 
„    Writ. 


WORKMEN'S  COMPENSATION  ACTS. 
See  also  Election  . 

„         „      PHOCESS. 


WRIT  OR  OATH. 
See  Evidence. 

„    Presceiption. 
„    Trcst. 
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CASES  JUDICIALLY  COMMENTED  ON,   AFFIRMED, 
REVERSED.  FOLLOWED,  OVERRULED,  &c. 

The  cases  marked  with  an  asterisk  •  v>ent  to  the  House  of  Lords. 

A.  B.  V.  C.  B.,  1884.  11  R.  1060.    AflP.  1885,  12  R.  (H.L.)  36.    H.  of  L. 

A.  B,  V.  C.  B.,  aff.  1886,  12  R.  (H.L.)  36.     Ref.  to  Assets  Co.  Ltd.  v.  Bain's  Trs.,  1904, 

6  P.  692.    L.P.  Balfour. 
A.B.y.  C,  D.,  1884,  11  R.  1060.     AfF.  1885,  12  R.  (H.L.)  36.     H.  of  L. 
A.  B.  V.  C,  />.,  1890,  18  R.  90.    Aff.  1891, 18  R.  (H.L.)  40.    H.  of  L. 

Abd  V.  WaU,  1883, 11  R.  149.    Held  inappl.  Grant  v.  Green's  Tr.,  1901,  3  F.  1016.     Ist  Division. 
Aberdeen  Ccymmercial  Co,  v.  Oreat  N.  of  Scotland  RaUvoay  Co,,  1878,  6  R.  67.     Disting.  Barr  & 
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Aberdeen  Station  Committee  v,  N.  B.  Railway  Qo, 
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Ailken  T.  Munro,  1883,  10  R.  1097.     Ref.  to  Sheppard's  Tr.  v.  Sheppard.  1885,  12  B.  1193. 

L.P.  Inglis,  L.J.-C.  Monoreiff.  L.  Cralghill. 
Aithen's  Trs.  v.  Eatm/ards  CoUiery  Co.  Ltd.,  1894, 22  R.  201.    Held  inappl.  Caledonian  Railw&y 
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Zetland,  1890, 18  R.  126.    2nd  Division. 
AOan's  Mortification,  Masters  of,  v.  Thomson,  1879,  7  R.  221 ,    Comm.  *Duke  of  Atholl  t>.  Wedder- 

bum,  1899,  1  F.  651.     L.O.  Stormonth-Darling. 
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AthoU  Hydropathic  Co,  v.  Scottish  Provincial  Ass.  Co.,  1886,  13  R.  818,  per  L.P.  Inglis.     Comm. 

and  disting.  N.  B.  Property  Investment  Co.  v.  Paterson,  1883, 15  R.  885.    L.  J.-C.  Moncreiff, 

L.  Young. 
AthoU  Hydropathic  Co.  v.  Scottish  Provincial  Ass.  Co.,  1886, 13  R.  818.    Disting.  Allan  v.  Cowan, 

1892, 20  R.  36.    L.  Einnear. 
AthoU,  Duke  of,  v.  The  Glover  Incorporation  of  Perth,  1899,  1  F.  658.    Rev.  1900, 2  F.  (H.L.)  57. 

H.  of  L. 
AthoU,  Duke  of,  v.  The  Glover  Incorporation  of  Perth,  rev.  1900, 2  F.  (H.L.)  57.    Comm.  Maxwell 

V.  Lamont,  1903,  6  F.  245.    L.O.  Kyllachy,  1st  Division. 
AthoU,  Duke  of,  v.  Wedderbum,  1899, 1 F.  661.    AfF.  1900, 2  F.  (H.L.)  67.    H.  of  L. 
Auld  V.  Anderson,  1876, 4  R.  211.    Comm.  Hogg  v.  Hamilton,  1877,  4  R.  845.    L.  Deas,  L.  Mure, 

L.  Shand. 
Auld  V.  Anderson,  1876,  4  R.  211.    Comm.  Wardlaw's  Trs.  v.  Wardlaw,  1880,  7  R.  1070.     L.O. 

Curriehill. 
Auld  V.  Anderson,  1876,  4  R.  211.    Ref.  to  Sheppard's  Trs.  v.  Sheppard,  1885,  12  R.  1193. 

L.P.  Inglis,  L.  Craighill. 
Avid  Y.  Glasgow  Working  Men^s  Provident  Investment  Building  Society,  1885,  12  R.  1320. 

Rev.  1887,  14  R.  (H.L.)  27.    H.  of  L. 
Auld  V.  Glasgow  Working  MetCs  Provident  Investment  Building  Society,  rev.  1887, 14  R.  (H.L.)  27. 

Disting.  Moir  v.  Duff  &  Co.,  1900,  2  F.  1265.    li.O.  Kincaimey. 
Avid  V.  Hay,  1880,  7  R.  633.    Prin.  appl.  Educational  Trust  Governors  v.  Macalister,  1893, 

30  S.L.R.  818.    L.  Trayner. 
Avid  V.  Hay,  1880,  7  R.  663.    Prin.  appl.  Cooper's  Trs.  v.  Stark's  Trs.,  1898,  25  R.  1160. 

L.  Adam,  L.  McLaren,  L.  Moncreiff. 
Auld  V.  Shairp,  1874,  2  R.  191.     Comm.  Wights  v.  Bums,  1883,  11  R.  217.     L.O.  Adam, 

L.  Young. 
Auld  V.  Shairp,  1874,  2  R.  191.    Foil.  Shaw  v.  Morgan,  1888,  15  R.  865.    L.J.-C.  Moncreiff. 
AvldY.  Shairp,  1874,  2  R.  191.   Disting.  Bern  v.  Montrose  Lunatic  Asylum,  1893, 20  R.  859.  C.J. 
Auld  V.  Shairp,  1874,  2  R.  191.    Held  inappl.  Broom  v.  Ritchie  &  Co.,  1904,  6  F.  942.    L.O. 

Kincaimey. 
Australasia,  National  Bank  of,  v.  TumhuU  dk  Co.,  1891, 18  R.  629.  Comm.  and  disting.  Drybrough 

&  Co.  V.  Roy,  1903,  5  F.  665.    2nd  Division. 
Ayr  Bridge  Trs.,  1881,  9  R.  1246.    Prin.  appl.  Dumbartonshire  Road  Trs.,  1884,  11  R.  571. 

L.V.A.C. 
Ayr,  County  CouncUof,  v.  Walker,  1895,  3  S.L.T.,  No.  40.    Ref.  to  Inverarity  v.  County  Council 

of  Forfarshire,  1904,  6  F.  553.    L.O.  Kincaimey,  L.P.  Balfour. 
Ayr,  Magistrates  of,  v.  Dobbie,  1898, 25  R.  1184.    Held  inappl.  Logic  v.  Reid's  Trs.,  1903,  5  F. 

859.    L.  Adam. 

BaUey  v.  Robertson,  1877,  4  R.  545.    Aff.  with  variation,  1878,  5  R.  (H.L.)  179.    H.  of  L. 
BaUlie  v.  Cameron,  1891,  28  S.L.R.,  895.    Comm.  Crichton  Brothers  v.  Crichton,  1901,  4  F.  271. 

L.O.  Stormonth-Darling,  L.J.-C.  Macdonald. 
BaUlie  v.  Shearer's  Judicial  Factor,  1894,  21  R.  498.    Disting.  Dunlop  v.  Maxton,  1898,  1  F.  27. 

L.  Trayner,  L.  Moncreiff. 
BaUlie' s  Exor.  v.  BaUlie,  1899, 1  F.  974.    Obs.  Macleod  v.  Wilson,  1903,  6  F.  213.    L.  Moncreiff. 
Baine  <fc  Johnston  v.  M'Cowan,  1890,  17  R.  1017.    Aff.  1891,  18  R.  (H.L.)  57.    H.  of  L. 
Baines  de  Tait  v.  Compagnie  GfhKfrale  des  Mines  d'Asphalte,  1879,  6  R.  846.     Disting.  Napier, 

Shanks  &  Bell  v.  Halvorsen,  1892,  19  R.  412.     1st  Division. 
Baird  v.  Barton,  1882,  9  R.  970.    Foil.  Taylor's  Trs.  v.  M*Gairgan,  1896, 23  R.  738.    1st  Division, 
Baird  v.  Barton,  1882,  9  R.  970.    Foil.  Bums  v.  Waddell  &  Sons,  1897, 24  R.  325.    L.P.  Robert- 

son,  L.  Adam. 
Baird  v.  BaHon,  1882,  9  R.  970.    Foil.  Caledonian  Railway  Co.  v.  Corporation  of  Glasgow, 

1900,  2  F.  871.    L.P.  Balfour,  L.  Adam. 
Baird  v.  Cornelius,  1881,  8  R.  982.    Comm.  Hampton  v.  Mitchell,  1885,  12  R.  969.    L.  Shand. 
Baird  v.  Glendinning,  1874,  2  R.  25.    Comm.  Sinclair  v.  Baikie,  1884, 11  R.  413.    L.P.  Inglis. 
Baird  v.  Watson,  1880,  8  R.  233.    Comm.  Sheppard's  Tr.  v.  Sheppard,  1885, 12  R.  1 193.    L.  J.-C. 

Moncreiff. 
Paird  v.  Watson,  1880,  8  R.  233.    Ref.  to  Brown's  Trs.  v.  Brown,  1890,  18  R.  185.    L.J.-C. 

Macdonald. 
Baird  v.  Watson,  1880,  8  R.  233,  per  L.  J.-C.  Moncreiff,  236.    Ref.  to  Watson's  Trs.  v,  Watson, 

1902,  4  F.  798.     1st  Division. 
Baird' s  Tr.  v.  Murray,  1883,  11  R.  153.    Appr.  Stirling  Stuart  v.  Stirling  Crawfurd's  Trs., 

1885.  12  R.  610.     L.P.  Inglis,  L.  Shand. 
Baird's  Trs.  v.  Lord  Advocate,  1888,  15  R.  682.    Appr.  Young's  Trs.  v.  Young's  Tr„  1901,  4  F. 

(H.L.)1.    L.C.  Halsbury. 
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BairtTa  Tra.  v.  Lord  Advocate,  1888,  16  R.  682.    Ref.  to  Macintyre  v,  Grimond's  Trs.,  1904, 
J  6  F.  285.     L.  Moncreiflf. 

BaUingal  v.  Menzies,  1886,  14  R.  127.    Prin.  appl.  Walshe  v,  Annan,  1892,  20  R.  83.    R.A.C. 
,  BaUingal  v.  Menziea,  1886, 14  R.  127.    Foil.  Wallace  v.  Borne,  1897, 24  R.  376.    R.A.C. 

BanJder  DistiUery  Co,  v.  7(mng  <b  Co,,  1892,  19  R.  1083.  Aff.  1893,  20  R.  (H.L.)  76.  H.  of  L. 
Barbour  v.  Chalmers  <fc  Co,,  1891, 18  R.  610.  Ref.  to  Robb  v,  Brearton,  1896, 22  R.  885.  L.  Adam. 
Barclay  v.  M*Ewen,  1880,  7  R.  792.    Appr.  and  appl.  Calder  v.  Merchant  Co.  of  Edinbuigh, 

1886,  13  R.  623.     L.  Adam,  L.  Shand. 
Barony  Parochial  Board,  1877,  4  R.  1149.    Comm.  Meb^ose  Burgh  Commissioners  v.  Roxburgh, 

&c.  District  Lunacy  Board,  1898,  26  R.  686.     L.V.A.C. 
Barony  Parochial  Board  v.  Dumbartonshire  Assessor,  1882,  10  R.  39,  per  L.  Fraser.    Appr. 

Wallace  v.  Glasgow  District  Board  of  Lunacy,  1882,  10  R.  245.    L.O.  Kinnear. 
Barony  Parochial  Board  v.  DumbarioTishire  Assessor,  1882,  10  R.  39,  per  L.  Fraser,  41 .     Appr. 
.  Melrose  Burgh  Commissioners  v,  Roxburgh,  &c.  District  Lunacy  Board,  1898,  26  R.  686. 

*  L.V.A.C. 

BarreU  v.  North  British  Railway  Co,,  1899, 1  F.  1139.    Prin.  appl.  Campbell  v,  Barclay,  Curie  & 

Co.  Ltd.,  1904,  6  F.  371.    L.P.  Balfour. 
BarHe  v.  BarHe,  1882,  10  R.  208,  per  L.P.  Inglis.    Prin.  appl  Auld  v,  Auld,  1884,  12  R.  36. 

L.P.  Inglis. 
Barrie  v.  Barrie,  1882,  10  R.  208,  per  L.  Shand.      Ad.  Watson  v.  Watson,  1890,  17  R.  736. 

L.P.  Inglis. 
Barrie  v.  Barrie,  1882,   10  R.  208.      Disting.  Gibson  v,  Gibson,   1894,  21  R.  470.      L.O. 

Wellwood 

Barrie  v.  Caledonian  Railway  Co,,  1902,  6  F.  30.     Dism.  (as  to  costs)  1903, 5  F.  (H.L.)  10. 
^'  H.  of  L 

Bartsch  v.  Poole,  1 896, 23  R.  328.   Held  inappl.  Sommerville  v,  Aaronson,  1 898, 26  R.  624.   L.  J.-O. 
^^  Macdonald. 

Bartsch  v.  Pode,  1896,  23  R.  328.    Obs.  NeiU  v,  Dobson,  MoUe  &  Co.,  1902,  4  F.  626.     L.O. 
^  Stormonth -Darling. 

Batchelor  v.  PaUison,  1876,  3  R.  1086.    Foil.  Sim  v,  Scottish  National  Heritable  Property  Co., 
1^  1889, 16  R.  683.     1st  Division. 

a  Baxter's  Ex.  v.  Baxter's  Trs„  1886,  13  R.  1209.    AflP.  1888,  16  R.  (H.L.)  37.    H.  of  L. 

i'  Baxter's  Ex,  v.  Baxter's  Trs.,  aff.  1888,  16  R.  (H.L.)  37.     Comm.  Morrison  v.  Tawse's  Ex., 

1888,  16  R.  247.     L.  Lee. 
1*  Baxter's  Trs,  v.  Baxter's  Exor,,  1884, 11  R.  996.    Aff.  1888, 16  R.  (H.L.)  33.    H.  of  L. 

Baxter's  Trs.  v.  Baxter's  Exor.,  aff.  1888,  16  R.  (H.L.)  33.    Comm.  Buntine  v,  Buntine's  Trs., 
ll  1894,  21  R.  714.    L.  M*Laren. 

Bayne's  Trs.  v.  Bayne,  1894,  22  R.  26.    Foil.  Cathcart's  Trs.  v,  Allardice,  1899,  2  F.  326.    2nd 
tCi  Division. 

Beaton  v.  Ivory,  1887,  14  R.  1057.     Ref.  to  Young  v,  Mags,  of  Glasgow,  1891,  18  ft.  825. 
[i  L.  M*Laren. 

Beaton  v.  Ivory,  1887,  14  R.  1057,  per  L.P.  Inglis.    Comm.  Ingram  v,  Russell,  1893,  30  S.L.R. 
699.     L.  McLaren. 
,f.  BeaUie  v.  Arbuclde,  1876,  2  R.  330.    Foil.  Young  v,  Gow,  1877,  4  R.  448.     Ist  Division. 

l\\  BeaUie  v.  Cfreig,  1875. 2  R.  923.     Held  inappl.  ♦Parish  Council  of  Rutherglen  v.  Parish  Council 

of  Glasgow,  1901,  3  F.  705.    L.  Young. 
I^l!  BeaUie  v.  Macgregor,  1883,  10  R.  1094.     Disting.  M^Alpine  v.  Lanarkshire  and  Ayrshire  Rail- 

way Co.,  1889, 17  R.  113.    L.O.  WeUwood. 
^  BeaUie  v.  Mackenna  ds  Wallace,  1878,  6  R.  737.    Foil.  Hendry  v,  Mackison  &  Christie,  1880, 

/,  7  R.  468.    2nd  Division. 

jj>  BeaUie  v.  Mackenna  db  Wallace,  1878,  6  R.  737.    Prin.  appl.  Parish  Council  of  Shotts  v.  Parish 

Councils  of  Bothwell  and  Rutherglen,  1896.  24  R.  169.    L.  Adam. 
.|c  Beattie  v.  Nish,  1878,  6  R.  776.     Disting.  Lemon  v.  Wallace,  1887,  16  R.  92.     Ist  Division. 

Pi  BeaUie  v.  Smith  ds  Paterson,  1876, 4  R.  19.     Ref.  to  Beeby  v.  Caldwell,  1884, 12  R.  267.     L.  Mure. 

BeaUie' s  Trs.  v.  Meffan,  1898,  26  R.  765.     Ref.  to  De  la  Chaumette's  Trs.  v.  Do  la  Chaumette, 
.  ^  1902, 4  F.  745.     L.  Trayner. 

*  Bedouin  Steam  Navigation  Co.  Ltd.  v.  SmUh  dn  Co,,  1896, 22  R.  360.    Rev.  1895, 23  R.  (H.L.)  1. 
(J  H.  of  L. 

.\  Begg  v.  Beqg,  1887,  14  R.  497;  1889,  16  R.  660.     Aff.  1890,  17  R.  (H.L.)  60.    H.  of  L. 

Ji  Begg  v.  Jack,  1876,  3  R.  35.    Comm.  Grahame  v,  Mags,  of  Kirkcaldy,  1882,  9  R.  (H.L.)  91. 

*  L.  Watson,  L.  O'Hagan. 
Beith  V.  Mackenzie,  1876,  3  R.  185.    Ref.  to  Assets  Co.  Ltd.  v.  Bain's  Trs.,  1904,  6  F.  692.    L. 

Kinnear. 
<  Bdch  V.  Comm.  of  Inland  Revenue,  1877, 4  R.  692.    Prin.  appl.  Gibb  v.  Comm.  of  Inland  Revenue, 

1880,  8  R.  120.    2nd  Division. 
Belhaven  and  SterUon,  Lord,  1 896, 23  R.  423.    Comm .  *Earl  of  Home  v.  Lord  Belhaven  and  Stenton, 

1900,  2  F.  1218.    C.J. 

^  Belhaven  and  Stenton,  Lord,  1896,23  R.  423.    Ref.  to  Earl  of  Home  v.  Lord  Belhaven  andStenton, 

^  1903,  6  P.  (H.L.)  13.     L.  Shand. 
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Bdhaven  and  Slenlon,  Lord,  1896,  23  R.  423.    Ref.  to  liquidators  of  the  Linlithgow  Oil  Co. 

Ltd.  V.  Earl  of  Rosobery,  1903,  6  F.  90.    L.P.  Balfour. 
Bdt  y.  DonaUton,  1879,  7  R.  34.    Foil.  Alexander  v.  Donaldson.  1879,  7  B.  36.     B.A.C. 
Bdl  y.  DonaldtoTi,  1879,  7  R.  34.    Poll.  Howden  v.  Blackwood,  1881,  9  B.  1.    R.A.C. 
Bell  V.  Donaldatm,  1879,  7  R.  34.     Frin.  appl.  Rntherfnrd  v.  Sandemans,  18S3,  11  R.  171. 

R.A.C. 
Bdl  v.  aiaegow  City  Bank,  1879,  e  B.  648.     Dieting,  lindgaj's  Curator  v.  Glasgow  City  Bank, 

1879.  6  R.  671.    L.P.  Inglis,  L.  I>e«a. 
Bdl  V.  aiatgow  City  Banit,  1879,  6  R.  648.    Aff.  1879,  6  R.  (H.L.)  55.     H.  of  L. 
Bdi  V.  eUuffow  CUy  Bank.  aff.  1879,  6  R.  (H.L.)  65.    Comm.  DalgleUh  v.  Land  FcuingCo., 

1886,  13  R.  223.     L.  Mure.  L.  Sband.  L.P.  Inglie. 
Bdl  d:  Sime  Ltd.  v.  WkiUon,  1899,  1  F.  942.     Dialing.  Monaghan  v.  Uiuted  Collieries  Ltd.,  1900, 

3  F.  149.    L.  Kinnear. 
BenAar  Coal  Co.,  lAguidator  of,  t.  Tunbutt,  1883,  10  R.  658.    Comm.  Queensland  Morcaotile 

and  Agenoy  Co.  v.  Auatralaaiaa  Inveatment  Co.,  1888,  16  R.  935.    L.P.  Inglis. 
Boindt  V.  Inverak  Paper  Co.,  1891,  18  B.  975.     Comm.  Girvin,  Boper  &  Co.  i>.  Montoilh,  1895, 

23  R.  129.     L.O.  Stormonth-Darling,  L.  M'Laren. 

Bmnm  y.  Play  fair,  1877,  4  B.  321.    Diating.  Argyllshire  Comm.  of  Supply  v.  Campbell,  1885, 

12  R.  1266.    L.  Shand. 
Bcnndl  V.  Playfair,  1877,  4  R.  321.    Prin.  app.  Taylor's  Trs.  v.  M'Gavigan,  1896,  23  R.915. 

L.P.  Robertson. 
BereaforSt  Tra.  v.  Gardner,  1877.  4  R.  885.     Aff.  1878,  5  R.  (H.L.)  105.    H.  of  L. 
Berkeleti  v.  Baird,  1895,  22  B.  372.     Appr.  Alexander  v.  Baird,  1898, 25  B.  (H.L.)  35.     L.  Shani 
Bern's  ExectOor  v.  Montroie  Asylum,  1893,  20  R.  859.    Rcf.  to  Green  or  Borthwick  v.  Borthwit^ 

1896.  24  R.  211.     L.Young. 
Bem'i  Exec-utor  v.  Montroiie  Atylum,  1893,  20  R.  859.    Comm.  and  foil.  Bovce'a  Executor  t. 

M'Dougall,  1903,  5  F.  452.     L.O.  Kincaimey,  L.J.-C.  Hacdonald,  L.  Trayiier,  L.  Moncreiff. 
Bem'a  Exu.ult/r  v.  Moniroee  Asylum,  1893,  20  B.  869.     Fspl.  Traill  &,  Sana  v.  Actieselskabat 

Dalbeattie  Ltd.,  1904,  6  F.  798.     lat  Division. 
Bern's  Executor  y.  Montrose   Asylum,  1893,  20   B.    859.     Held   inappl.  Broom   v.  Ritchie  k 

Co.,  1904.  6  F,  942,     L.O.  Kincaimey. 
Bertram  y.  Fact,  1885.  12  R.  798.    Ref.  to  Henderwn  v.  RusseU,  1895,  23  B.  25.    L.  Trayner. 
Bdhune  y.  Morgan,  1874,  2  R.  186.    Held  inappl.  Scott's  Ezora.  v.  Hepburn,  1876,  3  R.  816. 

L.  Aidmillan. 
Bevcridge  v.  Kinnear  A  Co.,  1883,  11  B.  387.     Appr.  Ro8s  v.  Keith,  1888,  16  B.  86.     L.J.-C. 

Macdonald. 
Bidoulac  v.  Sinclair's  Tr.,  1689, 17  R.  144.    FoU.  Butteroase  k  Geddie's  Tr.  t>.  Geddie,  189T, 

24  R.  1 128.    L.O.  Stormonth-Darling.  lat  Division. 

Biggart  v.  Glaigoa  City  Bank,  1879,  6  R.  470.     Dialing.  Thomas  v.  Glasgow  Oty  Bank,  1879. 

6  R.  607.     L.  Shand. 
Biggart  v.  Glasgow  CUy  Bank,  1879,  6  R.  470.     Prin.  appl.  H'Dougall  i;.  Glasgow  Qty  Bank, 

1879,  6  B,  1089.    L.  Deas. 
Biggart  v.  Glasgow  City  Bank,  1879, 6  R.  470.    Foil.  Forbes  v.  Glaagow  City  Bank,  1879,  6  R.  1122. 

let  Division. 
Biggart  v.  Qlaagmo  City  Bank,  1879,  0  R.  470.    Dialing.  Stoedman  v.  Glasgow  City  Bank,  1879, 

7E.  111.     iBtDivUion. 
BiggaH  v.  Glasgow  City  Bank,  1879,  6  R.  470.     Disting.  Reliance  Mutual  Lifo  Ass.  Society  r. 

Halkett'a  Factor,  1891,  18  R.  615.     L.P.  Inglia. 
Biggart  v.  Olasgow  City  Bank,  1879.  6  R.  470.    Ref.  to  Henderson  v.  Dawson,  1895,  22  R.  895. 

Biggart  v.  Glasgow  City  Bank,  1879, 6  R.  470,  per  L.P.  In^is,  481.     Ret.  to  Galbraith  v.  Provident 

Bank  Ltd.,  1900.  2  F.  1148.     L.O.  Pearaon. 
Binnie  v.  Binnie's  Trs.,  1888,  15  R.  417.    Rom.  1889,  16  B.  (H.L.)  23.     H.  of  L. 
Binnie-8  Trs.  y.  Henry's  Trs.,  1883,  10  R.  1076.     Disting.  Londale  v.  Wilson,  1900,  2  F.  1W7. 

L.O.  Stormonth-Darling. 
Bishop's  Tra.  v.  Biakop,  1804. 21  R.  728,     Comm.  •Roaa  r.  Ross,  1896,23  R.  802.     L.  M'LareD. 
Black  V.  Aidd,  1873,  1  R.  133.    Disting.  Riddcll,  1874,  1  R.  462.     L.  Ardmillan. 
Black  V.  Auid,  1873,  !  R.  133.     Foil.  Buchanan  v.  Jameson,  1883,  10  B.  809.     Ist  Division. 
Black  V.  Auld,  1873,  1  R.  133.     Dieting.  Anderson  v.  AiDslie,  1890,  17  B.  337.     L.  Lee. 
JSioctv.Cioy,  1893,21  R.  41.    Aff.  1894, 21  R.  (H.L.)  72.    H,  of  L. 
Black  V.  Clay.  aff.  1894, 21  R.  (H.L.)  72.    Diating.  Waldie  v.  Mungall,  1896,  23  R.  792,    L.O. 

Low,  tst  Division. 
Black  y.  Irvine  Harbour  Trs.,  ]  893, 20  S.L.R.  660.    Expl.  Ayr  Harbour  Trs.  o.  Assessor  for  Ayr, 

1894,  21  R.  807.     L.V.A.C. 
Blaekie  v.  Mags,  of  Edinburgh,  1884,  11  R,  783.     Aff.  1886,  13  R.  (H.L.)  78.     H.  ot  L. 
Blackwood,  1890,  17  R.  1093.     Ref.  to  Gordon's  Curator  bonis,  1902,  4  F,  677.     L.O.  Pearson. 
Blair  V.  Duncan,     Soe  Young's  Trs.  v.  Young's  Tr. 

V.  Marfie.  1884.  11  B.  615.     Prin.  apj.l.  Scoltish   llifbi^  of  W/iv  &  Recreation  Society 
I.  Macplicrson,  1S8C,  14  R.  7.     2nd  Division. 


Blair  V.  N.  B.  A  MtreantiU  Ins.  Co.,  1880.  Ifl  R.  947.    Aft.  1890,  17  B.  (H.L.)  76.    H.  of  L. 

Blair  v.  Ranuay,  1876,  3  R.  25.     Aff.  1876,  3  R.  (H.L.)  41.     H.  of  L. 

Blair  V.  Ramaay,  aff.  1876,  3  R.  (H.L.)  41.     Oomm.  Lord  AdvocaUi  v.  Sharp,  1878,  6  R.  108. 

L.  Ormidale. 
Blair't  Exorn.  v,  Taylor,  1876.  3  R.  362.     Coram.  HoU  ».  Hall,  1891,  18  R.  690.     C. 
BlaiT<i:Co.y.M<ickenii€,\^m,l  F.  1230.    FoU.  Banu  Graham  v.  Bowie,  1903,  fiF.  1230.    L.O. 

Pearson, 
Blaiayre,Lord,v.  Lord  Adv.  and  Clyde  Trg.,18^5.    See  H.  of  L.  Report.    AS.  1879,  6  B.  (H.L.) 

72.    Comm.  Buchanan  &  Geila  it.  Lord  Advocate,  1882,  9  R.  1218,     L.O.  Lee. 
Blanlyre,  Lord,  v.  Lord  Adv.  and  Clyde  Trt..  afl.  1879,  6  R.  (H.L.)  72.     Ref.  to  Glasgow  Ship- 

owners'  Ass,  v.  Clvde  Navigation  Tra.,  1886,  12  R.  695.     L.  Mure, 
Santyre,  Lord,  v.  Lori  Adv.  and  Clyde  Tts.,  aS.  1879,  6  R.  (H.L.)  72.     Comm.  Aitken'a   Tra, 

V.  Caledonian  Railway  Co.  and  The  Lord  Advocate,  1904,  G  F.  46S.     L.  Moncreiff. 
Blanlyre,  Lord,  v.   Clyde  Navigation  Trt.,   1880,  7    R.   659.      AS.   1881,  8  R.  (H.L.)  47. 

H.  of  L, 
BlaiUyre,  Lord,  v.  Clyde  Navigation  Tra.,  aS.  1881,  8  R.  (U.L.)  47.     Ref.  to  Qjrde  Navigation 

Tra.  V.  Lord  Blantyro,  1883, 10  B.  910.     L.O.  Kinnear.  let  Diviaion. 
Blanlyre,  Lord,  v.  Clyde  Navigation  Trt.,  1890,  18  R.  197.     Rev.  1893,  20  R.  (H.L.)  64. 

H.  of  L. 
Blanlyre,  Lord,  v.  DunAarhm  Water  Workt  Comm..  1886,  13  R.  636.     Bev.  1888, 15  R.  (H.L.)  66. 

H.  of  L. 
Blaaquet  v.  The  Lothiana  Racing  Club,  1889, 16  R.  893.    Dieting.  Murdjson  v,  Scottish  Football 

Union,  1896.  23  B.  449.     Ist  Division. 
Bloe  V.  Bloe,  1882,  9  R.  894.     Prin.  appl.  Beattie  i;.  Beattie,  1883,  11  B.  65,     L.  Shand. 
Blumer  <t  Co.  and  EUia  A:  Sons  v.  SoM  d,  Sona,  1874,  I  K.  379.     Comm.  Griereon,  Oldham  & 

Co.  V.  Forbes,  Maxwell  &.  Co.,  1895,  22  R.  812.    L.O.  Kinoaime}'. 
Blylh  HaU  Tra.  v.  Fifeahire  Aaaettor,  1883, 10  R.  669.     Bef.  to  Sheriff  v.  Assessor  for  Argyll,  1885, 

12  R.  919.     L.  Fraser. 
Blyth  HaU  Tra.  y.  Fifeahire  Aaaesaar,  1883,  10  B.  659.    Prin.  appl.  D.  of  Montrose  v.  Assessor 

for  Perthshire.  1890,  17  R.  854.     L.V.A.C. 
Bogie's  Tra.  v.  Christie,  1882,  9  R.  453,  per  L.P.  Inglis.     Appr,  Hall  v.  Hall,  1891,  18  R.  690. 

L.  J.-C.  Macdonald. 
Bogie'a  Tra.  v.  Ckritiie,  1882,  9  B.  453.    Comm.  Waddell's  Tra.  v.  Waddell,  1896,  24  R.  189. 

L.  M'Laren,  L,  Adam. 
Bonnington  Sugar  Refining  Co.  v.  Tkomaon't  Tra.,  1878,  6  R.  80.     Aff.  1879,  6  R.  (H.L.)  90. 

H.  of  L. 
Borthwick,  Parochial  Board  of,  v.  Parochial  Board  of  Temple,  1891, 18  R.  1190.    Oomm.  Inspector 

of  Galashieb  v.  Inspector  of  Melrose,  1892,  19  R.  758.     let  Division. 
BosiotH  v.  Magistrates  of  Edinburgh,  1881,  8  R.  986.    Comm.  Dundaa  v.  Blair,  1886,  13  R.  769. 

L.P.  Inglis. 
Bowers  v.  Pringle  Pattiton't  Cvrator  honia,  1892,  19  R.  941.    Bef.  to  Gordon's  Curator  bonis, 

1902,  4  F.  677.    L.O.  Peareon. 
.SouH'ev.  Jfar^>«o/.i4tfaa,  1887, 14R.  649.    Ref.  to  FUhprrowHarbourComnussionersu.  Mussel- 
burgh Beal  Estate  Co.  Ltd.,  1903,  5  F.  387.     L.O.  Low. 
Bowies.  M.  of  AUaa,\mi,UB,.M%.    See  1888, 16  R.  (H.L.)  114.    H.ofL. 
BOioman'«r™.  V.  Boioman'arra..  1898,  25R.  811.     AS.  1899,  I  F.  (H.L.)  69.     H.ofL. 
Bowman^s   Trs.  v.   Bouman's  Trs.,  aff.   1899,   I  F.   (H.L.)  69.      Comm.  llompBOa's  Tra.   v. 

Jamioson,  1900,  2  F.  470.    C. 
Bovman'a  Tra.   v.  Bowman's  Trs.,  aff.    1899.  1  F.  (H.L.)  69.     Comm.  Matheson'a  Trs.  v. 

Matheson's  Tra.,  1900.  2  F.  .W6.     2nd  Division. 
Bowman's  Trs.  v.  Bowman's  Trs.,  aff.  1809,  1  F.  (H.L.)  69.     Bef.  to  Gavin's  Tra.  v.  Johnston's 

Tra.,  1903.  6  F.  (H.L.)  24.     L.  Davey. 
Botimtan'a  Trs.  v.  Bowman's  Tra.,  aS.  1899,  1  F.  (H.L.)  69.     Oomm.  Forreat's  Tra.  v.  MiUhell's 

Tra..  1904.  8  F.  616.     Ist  Division. 
Boyd,  Oilmour  *  Co.  v,  Glasgow  A  S.-W.  Bailway  Co.,  1888,  16  R.  104,     Disting.  Williams  v. 

Watt  &  WiUoi),  1889,  16  R.  687.    2nd  Division, 
Boyd,  Oilmow  d;  Co.  v.  Glasgow  ds  8.-W.  Railway  Co.,  1888,  16  R.  104.    Comm.  Bonnie  t>.  Cross 

«s  Co..  1904.  6  F.  538.    2nd  Division. 
Boyd  d>  O'Kant  v.  Stewart,  1880.  7  R.  U70.    Comm.  Hood  v.  Gordon,  1895.  23  B.  171.    L. 

M'Laren. 
Boyd^t  Tra.  t.  Boyd,  1877,  4  R.  1092.    Foil.  Young's  Trs,,  1885, 12  B.  968.     lat  Division. 
Bo;,rs  Tr.'.  V.  B<'y'l.  1m77.  i  B.  1082.     Foil.  Neilson's  Trs.  v.  Henderson,  1897.  24  B.  1135.     1st 

Division. 
Boyd's  Trs.  v.  Boyd,  1877,  4  R.  1082.     Comra.  and  prin.  appl.  Dnnbnr  Dunbar's  Trs.  t>.  Uiinbar 

Dunbar,  1902,  5  F.  191.     L.O.  Kincairncv.     1st  Division. 
Brady  v.  Parker.  1887.  14  R.  733.     Disting."  NiooUon  v.  Macandrew  &  Co..  1888.  15  R.  854. 

L.  Shand. 
Brady  v.  Watson.  1881,  8  R.  694,    Coram,  and  appl,  Siviight  v.  LightbouiTic,  1890,  17  R.  017. 

1st  Division. 


^ra»«f«  I'm.  V.  Brand's  Tm.,  1874. 2  R.  258.    Rev.  1876,  3R.  (H.L.)  16.    H.ofL. 

BrancPs  Tt».  t.  BranSi  Tra.,  rev.  1876,  3  R.  (H.L.)  16.     Comm.  and  appl.  field's  Ezora.  v.  Raid, 

1890,  17  B.  eie.     lat  Division. 
Bran<r«  Tts.  v.  BianSa  Trt.,  rev.  1876,  3  R.  (H.L.)  16.    Prin.  appl.  Cochrane  v.  Stevenson.  1891, 

18  R.  1208.     L.  Kionear. 
Branca  Trs.  v.  BrtnuTa  Ttm.,  rev.  1876,  3  R.  (H.L.)  16,  per  L.Ch.  Cairns  and  L.  Chelmsford. 

Ref.  to  Miller  v.  Muirhead,  1894,  21  R.  658.    2nd  Division. 
BraniSi  Trs.  v.  Brands  Tra.,  rev.  1R7G.  3  R.  (H.L.)  16,  per  L.Ch.  Caims  and  L.  Chelmsford. 

Comm.  Howie's  Trs.  v.  M'lAy,  1902,  5  P.  214.     lat  Division. 
BraiuTa  Trs.  v.  Brand'a  Trs..  1878.  5  R.  607.     R«f.  to  Cowan  ft  Sons  v.  Assessor  for  Midlothiao. 

1894.  21  R,  812.    L.V.A.C. 
Brandt  A  Co.  v.  Dickaon,  1876.  3  R.  375.    Appr.  and  disting.  Clarke  ft  Co.  v.  Miller  ft  Son's  Tr, 

1885,  12  R.  1035.    2nd  Division. 
Breada&ane,  E.  of,  v.  ifocrfoupaH,  1880,  8  R.  42.    Aff.  1881, 8  R.  (H.L.)  92.     H,  of  L. 
BreadaUane,  Marquia  of,  v.  Whitehtad  4i  Sana,  1893.  21  R.  138.    Not  appl.  Stewart  v.  Jamea 

Keiller  ft  Sons  Ltd.,  1902,  4  F.  657.     L.O.  Kincaimey. 
Breaidiff  v.  Braneby's  Trs.  1887,  14  R.  307.     Comm.  Cowan's  Trs.  v.  Ferrio's  Curator  bonis, 

1897,  24  R.  590.     L.O.  Pearson,  Ist  Division. 
Breaidiff  v.  BranAy'a  Tra.,  1887,  14  R.  307.    Disting.  Annan  v.  Annan's  Curaior  bonis,  1898, 

25  R.  (H.L.)  23.     L.  Herachell. 
Bremner,  1900,  2  F.  1114,     Disting.  Neilson,  1901,  3  P.  446.     L.Adam. 
Bremner  v.  Elder,  1876.     See  Elgin  Lunacy  Board  v.  Bremner  ft  Elder. 
Brennan  v.  Dundee  di  Arbroath  Joint  RaUvxty,  1903.  5  F.  811.     Foil,  as  to  coets  Lafferty  c. 

Watson,  Gow  ft  Co.  Ltd..  1903,  6  P.  885.     2nd  Division. 
Brtuiia  [Liquidator  of  the  Scotliah  Heritaga  Co.  Ltd.],  1899,  37  S.L.R,  669,  per  L.O.  Stormonth- 

Darling.    Appr.  Liquidators  of  Pattison.')  Ltd..  1902,  4  P.  1010.     1st  Division. 
Brimev.  Beid  A  Sana,  1885,  12  R.  1016.    Prin.  appl.  M'Kerohar  e.  Cameron,  1892,  19  R.  383. 

1st  Division. 
Britiah  Shipovmera'  Co.  Ltd.  v.  Orimond,  1876,  3  R.  968.    Comm.  Avon  Steamship  Co.  v.  Leosk  & 

Co.,  1890.  18  R.  280.     L.  TrimiBr. 
Britiah  Shipotimera'  Co.  Ltd.  v.  Orimond,  1876.  3  R.  968.    Comm.  and  appl.  Knight  Steanuhip 

Co.  Ltd.  V.  Fleming  Douglas  ft  Co.,  1898,  25  R.  1070.     L.J.-C.  Macdonald,  L.  Moncreifi. 
Broateh  v.  Jackaon,  1900,  2  P.  968.     Foil.  Millar,  Walker  ft  Millar  v.  Brodio's  Tra.,  1902,  4  F, 

846.     L.P.  Balfour. 
Brorfie,**;.  v.Jfann,  1884,  II  R.  926.     Rev.  1885, 12  R.  (H.L.)  52.     H.ofL. 
Brodie,  Ac.   v.  Mann,  rev.  1886,  12  R.  (H.L.)  52,  per  L.  Watson,  57.     Comm.  Moves   v. 

M'Diarmld.  1900.  2  F.  918.     L.P.  Balfour. 
Brodit,  dsc.  v.  Mann,  lev.  1885.  12  R.  (H.L.)  52.  per  L.  Watson.  67,  61,  62.     Ref,  to  Magistrates 

of  Edinburgh  v.  North  British  Railway  Co.,  1904,  6  F.  620.     1st  Division. 
Brook  V.  KeUy.  1893,  2(1  R.  470.    Aff.  1893,  20  R.  (H.L.)  104.     H.  of  L. 
Brown  v.  Brown's  Tra.,  1890,  17  R.  617.    Prin.  appl.  Greenlees'  Trs.  v.  Greenlees,  18B4,  22  R. 

136.    L.  Adam. 
Brown  V.  Marr,  Barclay,  <tc.,  1880,  7  R.  427.     Disting.  Macdonald  v.  Western,  1888,  15  R. 

988.    2nd  Division. 
Brown  v.  Marr,  Barclay,  *e.,  1880,  7  R.  427,    Held  inappl.  Mitchell  v.  Heys  ft  Sons,  ISM, 

21  R.  600.     Iflt  Division. 
BroiOTiv.  Martins,  1885,  13  R.  159.    Disting.  Macdonald  tt.  Dickson,  1888,  16  R.  143.    R.A.C 
Brown  v.  Martina,  1885,  13  R.  159.     Dieting.  Gray  v.  Deuchar,  1890,  18  R.  341.     R.A.C. 
Broum  v.  MaxwdCa  Exors.,  1883,  10  R.  1235.    Comm.  *Orr  Ewing  v.  Ort  Ewing's  Tra.,  1S84, 

11  R.  600.     L.O.  Fraacr. 
Brown  v.  MaxwdVa  Exora.,  1883,  10  R.  1235.    Comm,  Orr  Ewing  u.  Orr  Ewing's  Trs.,  1886, 

13  R.  (H.L.)  1.     L.  Blackburn. 
Brown  V.  MaxweU's  Exora.,  1884,  11  R.  821.     Comm.  Petticrew'a  Trs.  i:  Pettigrew,  1884,  12  R 

249.     L.  Craighill. 
Broum  v.  PaUerson,  1876,  i  R.  5.    Disting.  Kilgour  v.  Hally,  1877,  5  B.  3.     L.  Ormidale. 
Brown  v.  Thomson,  1882,  9  R.  1183.    Appr.  Praser  v.  Ijiwson,  1882,  10  R.  396.    L.  Craighill, 

L.  Adam,  L.J.-C.  Monoreiff. 
Broum  *  C'o.'a  Tr.  v.  M'Gosh.  1898, 1  F.  52.    Aff.  1899,  1  F.  (H.L.)  86.    H.  of  L. 
Brown'*  Trs.  v.  Brown.  1890.  18  R.  186,  per  L.J.-C.  Macdonald,  188.    Obs.  Watson's  Tr«    v 

Watson,  1902,  4  F.  798.     Ist  Division. 
Browne  v.  M'Fariane,  1889,  16  R.  368.    Ref.  to  Cunningham  v.  Duncan  ft  Jamieeon,  1889    16 

R.  383.    L.  Shand.  L.  Adam. 
Bromdie  v.  MiUcr,  1878,  5  R.  1076.    Aff.  1880,  7  R.  (H.L.)  66.     H.  of  L. 
Brownlie  v.  Russell.     See  Scottish  Savings  and  Investments  Building  Society,  Liquidators  of, 

V.  Russell. 
Bruce,  1874,  1  R.  740.     Disting.  Home  v.  Home,  1876,  3  R,  591.     L.  ArdmiUan. 
Br«^<,  1874,  1  R.  740,     Appr.  Haldane'H  Trs.  v.  M«rphy,  1R81.  9  R.  269.    L.P.  Inglis. 
flr-ir,..  1S74.  I  H.  740.     Distiiit;.  Lionel,,:*  c,  (_E.]n],!,e!l,  iSK,',,  12  R.  flllj,     L.O.  Kinneor 
Brace,  1»74,  I  K.  740.     Comm.  Porbca  Bumoas,  Isss,  1.',  ii.  T'.IT.     Isl  DiviBi.m. 


CASES  JUDICIALLY  COMMENTED   ON,  &c. 


Bruce,  1874,  1  R.  740.     Diating.  Anderson  r.  Ainslie,  1890,  17  R.  337.     L.  Rutherfurd-aark, 

L.  Lee. 
Bruce  v.  Henry  de  Co.,  1900,  2  F.  717.    Held  overrul.  Reid  v.  The  Anchor  Line,  1903,  5  F,  436. 

2nd  Division. 
Bruce  v.  Whyte,  1900,  2  F.  823.    Held  inappl.  Whyte  r.  Glass,  1900,  3  F.  291.     Ist  Division. 
Bryan  v.  Butters  Bros,  db  Co.,  1892,  19  R.  490.     Appr.  and  foil.  Paterson  v.  Paterson,  1897, 25  R. 

144.     C. 
Bryce  v.  Lindsay,  1901,  4  F.  241.    Appr.  John  C.  M*Kellar  Ltd.  v.  Bryce,  1904,  6  F.  313.     L.P. 

Balfour. 
Bryce's  Tr.,  1878,  6  R.  722.    Disting.  Allan  v.  Thomson's  Trs.,  1893,  20  R.  733.    L.J.C.  Mac- 

donald. 
Brydone  v.  Brechin,  1881,  8  R.  697.     Disting.  Maokav  v.  M*Cankie,  1883,  10  R.  537.     L.O.  Lee. 
Brydone  v.  Brechin,  1881,  8  R.  697.     Cbmm.  *Sexton  v.  Ritchie  &  Co.,  1890,   17  R.  680. 

L.P.  Inglis,  L.  Shand. 
Bryson's  Trs,  v.  Clark,  1880,  8  R.  142.     Ref.  to  Anderson  v.  Ainslie,  1890, 17  R.  337.     L.  Lee. 
Brysan's  Trs.  v.  Clark,  1880,  8  R.  142.     Disting.  Hay's  Trs.  v.  Hay,  1890,  17  R.  961.     L.  Shand, 

L.  Adam,  L.P.  Inglis. 
Bryson's  Trs.  v.  Clark,  1880,  8  R.  142.    Prin.  appl.  Forbes  v.  M*Condaoh's  Trs.,  1890,  18  R.  230. 

L.  Trayner. 
Bryson's  Trs.  v.  Clark,  1880,  8  R.  142.    Distmg.  Home's  Trs.,  1891, 18  R.  1138.    2nd  Division. 
Bryson's  Trs,  v.  Clark,  1880,  8  R.  142.    Prin.  appl.  Reeve's  Ex.  v.  Reeve's  Judicial  Factor,  1892, 

19  R.  1013.    L.  Rutherfurd-aark. 
Bryson's  Trs.  v.  Clark,  1880,  8  R.  142.      Ref.  to  Bogle's  Trs.  v.  Cochrane,  1892,  20  R.  108. 

L.  Trayner. 
Bryson's  Trs.  v.  Clark,  1880,  8  R.  142.    Disting.  Stewart's  Trs.  v.  Stewart*  1897,  25  R.  302.     L. 

Trayner. 
Bryson's  Trs.  v.  Clark,  1880,  8  R.  142.     Foil.  Graham's  Trs.  v,  Graham,  1899,  2  F.  232.    2nd 

Division. 
Bryson's  Trs.  v.  Clark,  1880,  8  R.  142.     Ref.  to  Thompson's  Trs.  v.  Jamieson,  1900,  2  F.  470. 

L.  Kincaimey. 
Bryson's  Trs.  v.  Clark,  1880,  8  R.  142.    Foil.  Sword's  Trs.  v.  Main,  1902,  4  F.  1005.    2nd 

Division. 
B^iccleuch,  D.  of,  v.  Cotcan  <b  Sons,  1864,  2  M.  653;  1866,  4  M.  475,  5  M.  214;  1867,  5  M.  1054; 

1873,  11  M.  675.     Aflf.  1876,  4  R.  (H.L)  14.     H.  of  L. 
Buccleuch,  D.  of,  v.  Cowan  ds  Sons,  aff.  1876, 4  R.  (H.L.)  14.     Ref.  to  Douglas  v.  Tait,  1884, 12  R. 

10.    L.O.  Lee. 
Buchan  v.  City  of  Glasgow  Bank,  1879,  6  R.  567.    Aff.  1879,  6  R.  (H.L.)  44.    H.  of  L. 
Buchan  v.  N.B.  Railway  Co.,  1891,  21  R.  379.     Comm.  CVabbe  &  Robertson  v,  Stubbs,  1895, 

22  R.  860.    L.O.  Kincaimey. 
BucJian  v.  Porteous,  1879,  7  R.  211.    Prin.  appl.  Connell's  Trs.  v,  Connell's  Trs.,  1886, 13  R.  1175. 

L.  Adam. 
Buchan  v.  Porteous,  1879,  7  R.  211.     Held  inappl.  Whittet's  Trs.  v.  Whittet,  1892,  19  R.  975. 

2nd  Division. 
Buchanan  v.  Marr,  1883,  10  R.  936.     Prin.  appl.  Miller  v.  Carmichael,  1888,  15  R.  991.    2nd 

Division. 
Buchanan  v.  Marr,  1883, 10  R.  936.     Comm.  Assets  Co.  Ltd.  v.  Lamb  &  Gibson,  1896,  23  R.  569. 

L.O.  Kincaimey. 
Buchanan  v.  Stewart,  1874,  2  R.  78,  per  L.  Neaves.     Appr.  Rankin  v.  Wither,  1886,  13  R.  903. 

L.  Young. 
Buchanan's  Trs.,  1883,  20  S.L.R.  666.    Prin.  appr.  and  appl.  Paxton's  Trs.  v.  Cowie,  1886, 13  R. 

1191.    C. 
Buchanan's  Trs.  v.  Whyte.    See  H.  of  L.  Report.     Partly  rev.  1890,  17  R.  (H.L.)  53.     H.  of  L. 
Buchanan's  Trs.  v.  Whyte,  partly  rev.  1890,  17  R.  (H.L.)  53.     Comm.  Wyllie's  Trs.  v.  Boyd, 

1891,  18  R.  1121.     L.O.  Kincaimey. 
Buchanan  db  Qeils  v.  Lord  Advocate,  1882,  9  R.  1218.     Expl.  Hinton  v.  Connell's  Trs.,  1883, 10  R. 

1110.     1st  Division. 
Buchanan  ds  Qeils  v.  Lord  Advocate,  1882,  9  R.  1218,  per  L.  Mure.     Appr.  ♦Young  v.  N.  B. 

Railway  Co.  &  Lord  Advocate,  1885,  13  R.  315.     L.J.-C.  Moncrciff. 
Buntine  v.  Buntine's  Trs.,  1894,  21  R.  714.    Consid.  Murray's  Trs.  v.  Murray,  1901,  3  F.  820.    C. 
BurneU  v.  O.  N.  of  Scotland  RaUway  Co.,  1883,  11  R.  375.    Partly  aff.  1885,  12  R.  (H.L.)  25. 

H.  of  L. 
BurneU  v.  Q.  N.  of  Scotland  Railway  Co.,  partly  aff,  1885,  12  R.  (H.L.)  26.     Ref.  to  Gilmour 

V.  N.  B.  Railway  Co.,  1894,  21  R.  765.     L.O.  Stormonth-Darling. 
Bumie's  Trs.  v.  Lawrie,  1894,  21  R.  1015.    Comm.  and  not  foil.  Foley  v.  Costello,  1904,  6  F.  365. 

L.  Trayner. 
Bums  V.  Bums,  1879,  7  R.  355.     Ref.  to  James  v.  James,  1886,  13  R.  1153.     L.P.  Inglis. 
Bums  V.  Martin,  1885, 12  R.  1343.     Rev.  1887,  14  R.  (H.L.)  20.     H.  of  L. 
Bums  V.  NoHh  British  Railway  Co.,  1900,  2  F.  629.     Not  foil.  Dundee  &  Arbroath  Joint  Railway 

Co.  V.  Carlin,  1901,  3  F.  843.    L.J.-C.  Macdonald,  L.  Trayner,  L.  Moncreiff. 


Bvnu  V.  Tuma;  1897,  M  B.  (J.C.)  38.  Prio.  appl.  Simpson  v.  Corporation  of  Glaegow,  1902, 
4F.  611.     iHt  Diviaion. 

Surrdl  V.  Simpton  <t  Co.,  1876, 4  R,  177.    Rov.  1877,  5  R.  (H.L.)  40.     H.  of  L. 

SurrtU  V.  Simpatm  ib  Co.,  rev.  1877,  G  R.  (H.L.)  40.  Dialing.  Sickoeaa  A  Accident  Assur- 
ance Aw.  V.  General  Accident  Aasuraiice  Corporation,  1S92,  19  R.  977.     L.O.  Low. 

BurreUv.Simpaon  A  Co.,  nv.lSn,  5  R.  (H.L.)  40.  Eipl.  Traill  &  Sons  v.  Actieeelsksbat  Dal- 
beattie Ltd.,  1904,  0  F.  798.     1st  Division. 

BurrtU  <t  Son  v.  Rwudl  di  Co.,  1898.  Hee  H.  of  L.  Report.  Rev.  1900,  2  F.  (H.L.)  80. 
H.  of  L. 

BaH  V.  Home.  1878,  S  R.  445.  Comm.  Lord  Adv.  v.  Duke  of  Atholl,  1885, 12  R.  8S2.  L.  Shaad. 
L.  Adam. 

Burton  v.  Hoorhead,  1881,  8  R.  892.  Prin.  appl.  Harpcra  v.  Great  N.  of  Scotland  Railway  Co., 
1886, 13  R.  1139.    L.J.-C.  Moncreifi. 

B««fT/ A  Co.  V. /iviw,  1877,  6  R.  68.    Afi.  1878,5R.  (H.L.)87.    H.ofL. 

Caird  V.  Sime,  1885, 13  R.  23.    Alt.  1887, 14  B.  (H.L.)  37.    H.  of  L. 

Caima  v.  Boyd,  1879. 6  R,  1004.    Dftting.  Fleming  x.  Eadie  &  Son,  1898, 25  R.  500.    L.  MoncreiR- 

CaithneatFiaatkme  Quarrying  Co.  v.Sindair.lSm,  7  R.  1117.    Partly  afi.  1881,  8  B.  (HX.) '8. 

H.  of  L. 
Calderhfod  v.  Frttr  ic  Dobbie,  1890,  17  B.  1098,  dicta  per  L.P.  loglis  and  L.  Sbaad.     Disappr. 

Beid  V.  Graham,  1894,  21  R.  935.    C.J. 
Caledonian  RaUway  Co.  v.  Baird  *  Co.,  1876, 3  R.  839.    Prin.  appl.  Scott  f.  Scott,  1881, 8  R.  851. 

L.  CraighiU. 
Caled<mian  RaUway  Co.  v.   WHOam  Dixon  Ltd.,  1879,  7  B.  216.     AR.  1880,  7  R.  (H.L.)  116. 

H.  of  L. 
Caledonian  RaUvay  Co.  v.  Greenock  d;  Wemyaa  Bay  Railway  Co.,  1872,  10  M.  892.    Aff.  1874, 

IR.  (H.L.)8.     H.ofL. 
Caledonian  Railway  Co.  v.  Qreenoek  A   Wemyat  Bay  Railway  Co.,  aff.  1874,  1  R.  (H.L.)  8. 

Comm.  *Rixon  v.  Edinburgh  Northern  Tramwaya  Co.,  1890,  18  R.  264.     L.O.  Kin- 

caimey. 
Caledonian  Railway  Co.  v.  Guild,  1873,  1  R.  198,  per  L.O,  Shand.     Ref.  to  Peebles  &.  Son  v. 

Caledoninn  Railway  Co.,  1875,  2  B.  346.     L.J.-C.  Moncreiff. 
Caledonian  Railway  Co.  v.  Ouild,  1873,  1  R.  198,  per  L  Shand.     Not  appr.  Highland  Railway 

Co.i..  Jackson.  1876,  3  B.  850.     L.P.  InglU. 
Caledonian  RaUtoay  Co.  v.  North  BrUiah  Railway  Co.,  1880, 7  B.  1147.     Afi.  1881, 8  B.  (H.L.)  23. 

H.  of  L. 
Caledonian  RaUway  Co.  v.  North  Britiah  Railway  Co..  afi.  1881 .  8  R.  (H.L)  23,  per  L.  Blackbom, 

30.     Appl.  Turner's  Tra.  v.  Tnmer,  1897,  24  R.  619.     L.  Kinnear. 
Caledonian  Railway  Co.  v.  Paterton,  1898,  1  F.  (J.C.)  24.     Oba.  Mooney  c.  Edinburgh  &;  District 

Tramways  Co.  Ltd.,  1901,  4  F.  390.    L.  MoncreiS. 
Caledonian  Railway  Co.  v.  Smith  A  Nimmo,  1877,  14  S.L.R.  510.     Disting.  Trotter  v.  Tornmce. 

1891,  18  R.  848.     L.O.  Kincaimey. 
Caledonian  &  Qlasgow  A  8.-W.  Railway  Co.  v.  Dixon,  1879,  7  R.  216,  per  L.  Adam.     Appr. 

■Mags,  of  Glasgow  v.  Farie,  1887,  14  R.  346.     1st  Division. 
Caledonian  A  Olaagow  <fc  S.-W.  Railway  Co.  y.  Dixon,  \%1%,1  R.21&.     Aff.  1880,  7  R.  (H.L.) 

lie.   H.ofL. 

CoHanrferv.  SmiiA,  1900,  2P.  1140.     Aff.  1901,  3  F.  (H.L.)  28.    H.ofL. 

Camr^ellv.  Caledonian Railvxiy Co.,  1899,1  F.887.    Espl.Blaino.GreenockFoundry Co.,  1903, 

5  F.  893.     L.O.  Kincaimey. 
Cam^eU  v.  Campbdl,  1878,  5  R.  961.    Appr.  Mackio  v.  Mackio'a  Tra.,  1886,  12  R.  1230.     2iid 

Divbion. 
Compfiea  v.  Campfrdi,  1878,  6  B.  310.    AIT.  1880,  7  B.  (H.L.)  100.    H.ofL. 
C'ampfteU  v.  Camj^di,  aff.  1880,  7  B.  (H.L.)  100.     Prin.  appl.  Brydon's  Curator  bonia   v. 

Brydon'B  TniBteos.  1808.  2fi  E,  708.     lat  Division. 
Campbell  v.  CroaU,  1805,  22  B.  869.     Diating.  Kerrigan  v.  Hall,  1901,  4  F.  10.     L.P.  Balfour. 
Camjibdl  v.  Ferguson,  1882,  9  B.  467.      Ref.  to  Gray  v.  Society  for  Prevention  of  Cruelty  to 

Animals,  1890.  17  B.  1185.     L.  Shand. 
Campbell  v.  Inland  Reoenue.  1880,  7  R.  578,  per  L.P.  Inglis  682.    Ref.  to  Inland  Revenue  v. 

Campbell,  1899,  2  F.  244.     L.P.  Balfour. 
Campbell  v.  Maclackian.  1898,  1  F.  212,  per  L.  Kinnear,  214.    Appr.  and  appl.  Hutchison  f. 

Alexander,  1904,  6  F,  532.     L.  Trayner,  L.  Moncreiff. 
Campbdl  v.  Maquay,  1888,  15  R.  784,  per  L.P.  Inglia,  787.     Appr.  Chalmera'  Trs.  u.  Sinclair, 

1897,  24  R.  1047.     Ist  Division. 
CampbeU  v.  Ord  *  Maddison,  1873,  1  B.  149.      Bef.  to  Frasors  v.  Edinburgh  Tramways  Co., 

1882, 10  E.  264.    L.  Fraser, 
CampbeU  v.  Ord  4s  Maddison,  1873,  1  B.  149.     Comm.  M'Gregor  v.  Robh  4  Matshall.  1883,  10  B. 

725.    L.  CraighiU.  L.J.-C.  Moncreiff,  L.  Young. 
CampbeU  v.  Ord  d:  Maddison,  1873,  1  B.  149.     Foil,  Campbell  d.  Countv  Council  of  Peeblw 

i^llito.  1S93.  30  S.L.R.  2.52.     L.U.  KiiiCLiijm'V. 


Campbdl  V.  Ord  <t  Maddison,  1873,  1  R.  149.    Ref.  to  Gibson  ti.  Glasgow  Police  Comm.,  1893, 

20  R,  466.    L.Trayner. 
CampbtU  v.  Wardiaw,  1883.     S«e  Campbell's  Tre.  r.  Campbell. 
CamybdVa  Tra.  v.  Campbdl.  1882,  9  R,  725,     Aff.  1883,  lo  R.  (H.L.)  65.     H.  of  L. 
CampbeWi  Trs.  v.  CampbeU,  afi.  1883. 10  R.  (H.L.)  65.    Comm.  BailUo's  Trs.  v.  Baillio,  1801. 

19  R.  220.     L.J.-C.  Macdonald.  L.  Trayner. 
Cam^eWa  Tra.  v.  Cam-pbdl,  aS,  1883,  10  E.  (H.L.)  65,  'ptr  L.  Wataon,  «8.     Ref.  to  •Earl  of 

Home  V.  Lord  Belhaven  and  Stenton,  1900,  2  F.  1218.    L.  Kinnear. 
CampbeWa  Tr».  v.  CamfAdl,  1891.  18  R.  992.    Comm.  Colquhoun  t>.  Colquhoun's  Tra.,  1892, 19 

R.  946.    L.O.  Kinoaimey. 
CampbdTg  Tra.  v.  CamjAdl,  1991,  l^R.^n.    Poll.  Logan's  Tre.  «.  Logan,  1896,23  R.  848.    L. 

M'Lttren. 
Carlberg  v.  Borjesstm,  1877,  5  R.  188,  diaum  of  L.P.  Inglis.    Expl.  Malone  k  M'Gibbon  v.  Cale- 
donian Railway  Co.,  1884,  U  R.  853.    L.  Young. 
Carlb»g  v.  BoTJavm,  1877,  6  R.  390.     Aff.  1878,  5  R.  (H.L.)  217.     H.  of  L. 
Carlberg  v.  Borjesaon.  1877,  6  R.  188.     Aff.  1878, 5  R.  (H.L.)  215.     H.  of  L, 
Carmichad,  Madean  *  Co.'a  Tr.  v.  Macbeth  &  Gray,  1901, 4  F.  345.    Ret.  to  Jones  &  Co.'s  Tr. 

V.  Allan,  1901,  4  F.  374.     L.  Young,  L.  Tr^ier,  L.  Monoreiff. 
Carr  V.  S.  B.  HaUtaiy  Co.,  1885,  13  R.  113.     FoU.  Wataon  v.  CaUander  Coal  Co.,  1888,  16  R. 

111.     2nd  Division. 
Carrick  r.  Rodger,  Watt  it;  Patd,  1881,  0  R.  242.     Appr.  and  prin.  appl.  Ritchie  &  Sturrock  v. 

Dullatur  Feuing  Co.,  1881,  9  R.  358.    2nd  Division. 
Carriek  v.  Rodger,  WaU  A  Paul,  1881,  9  R.  242.    Diating.  and  quest.  Wright's  Tre.  v.  Maclaren, 

1691, 18  R.  841.    2nd  Division. 
CamUheri  v,  Carruthers,  1866,  22  R.  775.    Rev.  1896.  23  R.  (H.L.)  55.    H.  of  L. 
Carnndlv.Cartuidl,  1881,  8  R.  901,     Appr.  SteeU.  Stoel,  1888,  15  R.  896.    L.O.  Eraser. 
Cartu>eU  v.  Oarawdl,  1881,  8  R.  901.    Comm.  M'Leod  v.  Tancred,  Arrol  &  Co.,  1890, 17  R.  514. 

L.Lee. 
Cartwdl  v.  Nith  Navigalitm  Tra.,  1878, 6  R.  60.    Appr.  and  appl.  Pitman  v.  Burnett's  Trs.,  1882, 

9  R.  444.     1st  Division. 
Carter'a  Tra.  v.  Carter,  1892, 19  R.  408.    Disting.  Forrester's  Tre.  v.  Forrester,  1894,  21  R.  971. 

L.  Kinnear. 
Caaada  v.  Lamb,  1885,  12  R.  722.    Appr.  Sandemon  v.  Scottish  Property  Investment  Co.,  183S, 

12R.  (H.L.)67.     H.ofL. 
CaaaeU  v.  Btmtrvmt  <{i  Soott,  1885,  12  R.  1155.    Foil.  Nixon  v.  Rowland,  1887,  Ifi  R.  191. 

2nd  Division. 
Caaada  v.  StmerviUe  d,  Scott,  1885,  12  R.  1155.     Obs.  Parish  Council  of  Kirkintilloch  c.  Parish 

Council  of  Eastwood,  1902,  6  F.  274.  L.O.  Stormonth- Darling. 
Caaada  v.  Stewart.  1879,  6  R.  036.  Aff.  1881,  8  R.  (H.L.)  1.  H.  of  L. 
CaaUe-Douglat,  Maga.  of,  1881,  9  R.  1243.     Prin.  appl.  Dalbeattie  Loeal  Authority  v.  Kirkcnd- 

bright  Assessor,  1882,  10  R.  23.     L.V.A.C. 
CaOcaH'a  Tra.  v.  Heneage'a  Tra.,  1883,  10  R.  1205.     Ref.  to  Campbell's  Tre.  v.  CampbcU,  I89I, 

18  R.  992.    L.O.  Kincairaoy. 
Cdivlar  Clothing  Co.  Ltd.  v.  Maxlon  di  Murray,  1898, 25  R.  1098.    Disting.  Bayer  v.  Baird,  1898, 

26  B.  1142.     L.  M'Laren,  L.  Kinnear. 
Cdlviar  Clothing  Co.  Ud.  v.  Motion  *  Murray,  1898,  25  R.  1098.    Aff.  1899,  1  F.  (H.L.)  29. 

H.  of  L. 
CAoimersv.  IFoi*«r,1878,6R.199.    Comm.  Broatoh  P.  Jackson,  1900, 2  P.  968.    L.O.  Kincainiey, 

L.P.  Balfour. 
Chalmert'  Tra.,   1882,  9  E.  743.     Disting.  White's  Tre.  i:  White,  1806,  23  R.  836.     2nd 

Division. 
Ckambera  v.  Edinburgh  <b  OlaagoK  Aerated  Bread  Co.,  1891, 18  E.  1039.    Disting.  Blaikio  v.  Coats. 

1893,  21  B.  150.     L.  M'laren. 
Chamiera'  Truateea  v.  Smiths.     See  Smiths  v.  Chombere'  Tre. 
ChUholn  V,  Robertson,  1883,  10  R,  760.    Comm.  and  appl.  Broatch  v.  Jackson,  1900,  2  F.  968. 

L.O.  Kincoimoy,  L.P,  Balfour. 
Christie  v,  Chrialit,  1878,  6  R.  301.    Comm,  Sturrock  v.  Carruthers'  Trs,,  1880,  7  R.  799.    L, 

Ormidale,  L.  GiSord. 

.    Obs.  Lord  Belhaven  and  Stenton,  1896,  23  B.  423.    C.J. 
.    Comm,  'Earl  of  Home  v.  Lord  Belhaven  and  Stenton,  1900. 


I,,K.  m\.  per   L,    ho 


Ad.  SpitUl  r 


Ch 


"tif's  Tra.  v,  Murray's  Tn..  l>. 
1002.    2nd  Division. 
Chriftie'a  Tra.  v.  Murray'a  Trs.,  li 
16  R.  1007.    2Dd  BivisioQ. 

Christie's  Trs.  v.  Murray'a  Trs.,  1 
517.    L.J,-C.  Moncreifl, 


I,  Iti  R.  Oia.  Disting.  Duthio'8  Tra.  i'.  Forlong,  1889,  10  R. 
.  10  R.  913.  Prin.  appl.  Campbell's  Tre.  f.  CampbeU.  1889. 
).  10  B.  913.     Disting.  Broim  v.  Brown's  Trs.,  1800.  17  R, 


r 


") 


ChriMie' a  Tr».  V.  Murray's  Tti..  1889,  16R.  D13.     Comm.  MiUer'sl^.  v.  Miller,  1690,  18  B.  301. 

L.  Young,  L.  Buthtsrfurd-Clark. 
C.*cm<fe(?o.  V  SuUonACo,  18S9.  16R.  814.    Afl.  1890, 17  R.  (H.L.)  40.    H.ofL. 
Clark  V.  Board  of  Supervition,  1873,  1  K.  261.     Comtn.  Macfarlane  v.  Mocbnim  School  Board, 

1875.  3  R,  88.    L.O.  Curriehill. 
Clark  V.  Clarke^.  1890,  17  R.  lOM.     Ref.  to  Robb.  v.  Brearton,  1895.  22  R.  885.     L.  Adam. 
Clark,  (fee.  v.  Binde.  MUne  is  Co..  1884.  12  B.  347.     Diating.  D.  &  W.  HcnderBon  &  Cb.  f. 

Stewart,  1894.  22  R.  154.    L.  Kinnear. 
Clarkt  V.  Car/in  Cool  Co.    See  H.  of  L.  Report.    Aff.  1801,  18  R.  (H.L.)  63.    Comm.  Doling 

V.  Gray  ft   Sona,  1892,  19  E.  (H.L.)  31.     L.  Watoon. 
Clarkt  r.  Carfin  Coal  Co.,  aff.   1S9I,  18  B.  (H.L.)  63.     Oomm.  aement  v.  BeU  ft  Sods  Ltd., 

1890,  1  F,  924.     L.  Moncroiff. 
Clarke  v.  Mtdler,  1884,  11  R.  418,  per  L.P.  Inglia.     Appr.  Scott  v.  Johnston,  1885,  12  R.  1022. 

L.  Young. 
Clarke  v.  MvUer,  1884,  11  R.  418.    Ref.  to  Thorn  v.  Andrew,  1888,  15  R.  780.     L.  Young. 
CldoTui  T.  Allan,  1891, 18  R.  377.    Disting.  Mocleod  v.  Wilgon,  1903,  6  F.  213,     L.  Moncreiff. 
Clephane  t.  MagialratM  of  Edinburgh.    See  Forrester  v.  Magistrates  of  Edinburgh. 
Clerk  v.  Pelrie,  1870,  6  R.  1076,  per  L.J.-C.  Moncreiff,  1077.     Appr.  Aleiandor  v.  Phillip,  1899, 

I  F.  985.     L.  Trayner. 

Cli/t  V.  Portobello  Pier  Co..  1877,  4  R.  462.     Ref.  to  Boag  v.  Teacher,  1900. 2  F.  804.     L.  Trayner. 

Clinton,  Lord,  1875.  3  R.  62.     Comm.  Campbell.  1880.  7  R.  1032.     L.P,  IngUs. 

CUppena  Oil  Co.  Lid.  v.  Edinburgh  &  Dietrid  Water  Trwtees,  1901,  3  F.  1113.     Aff.  1902.  4  F, 

(H.L.)  40.     H.ofL. 
Clyde  Navigation,  Trustees  of,  v.  Barclay,  Curie  A  Co.,  1875, 2  R.  842.     Aff.  1876, 3  R.  (H.L.)  44. 

H.  of  L. 
Clyde  Navigation,  Trustees  of,  v.  Barclay,  Cade  A  Co.,  aff.   1876,  3  R.  (H.L.)  44.      Comm. 

Owners  of  the  "  Strathspey  "  v.  Owner  of  the  "  Islay,"  1891.  18  R.  1048.     L.  Kinnoar. 
Clyde  Navigation,  Trustees  of,  v.  Barclay,  Curie  d:  Co.,  aft,  1876,  3  B.  (H.L,)  44,  per  L.  Selbome, 

51.    Ad.  London  4  Glasgow  Engineering,  &c.  Co,  Ltd.  v.  Anchor  line  Ltd.,  1903. 5  F. 

1089.     L,  Moncreifi. 
Clydesdale  Bank  v.M'Leait,lSm,  10  R.  119.     Aff.  1883,  UR.  {H.L.)1.     H.ofL. 
Clydesdale  Bank  v.M' Lean,  ae.  1883, 11  R.  (H.L.)  1,  jwr  L.  Bkckbum.    Ref,  to  Soniple  ».  Kyle, 

1902.  4  F.  421.    L,  Kinnear. 
Clydesdale  Bank  v.  Paul,  1877,  4  R.  626.     Dialing.  Sinclair,  Moorhead  4,  Co.  v.  Wallace  ft,  Co.. 

1880,  7  R.  874.    L.  Young. 
Clydesdale  Bank  v.  Boyal  Bank,  1876,  3  R.  68S.    Comm.  'aydesdalc  Bank  v.  M'Lean,  1883, 

10  B,  719.    L.Shand. 
Clydesdale  Bank  v,  Soyal  Bank,  1876,  3  R.  688.     Disting.  aydesdale  Bank  v.  M'Lean,  1883, 

II  B.  (H.L)  1.     L.  WataoQ. 

Clyne,  1894,  21  B.  849.    Disting.  Drummond's  Judicial  Factor,  1894,  21  R,  932.    L.O.  Low. 
Cochrane  v.  Ewing,  1883,  10  R.  1279.    Prin.  appr.  Willing  ft  Co.  v.  Keys  ft  Sons,  1892, 20  R.  34. 

L.P.  Robertson,  L,  M'Laren, 
Cochrane  v,  Traill  A  Sons,  1900,  3  F.  27.     Quest,  Cammick  v.  Glasgow  Iron  ft  Steel  Co.  Ltd., 

1901,  4  F.  198.     L.  Trayner. 
CocBium  V,  Reekie,  1890,  17  R.  508.    Comm,  'Sexton  v.  Ritchie  ft  Co.,  1890,  17  B.  680.     L. 

Shand,  L.  Adam. 
Cockbum  V.  Reekie,  1890. 17  R.  508.     Bef.  to  Clinstie  v.  Roberlaon,  1899, 1  F.  1 155.     1st  Division. 
CoUard  v.  CarseweU,  1892. 10  R.  987,     Aff.  1893,  20  R.  (H.L.)  47.     H.  of  L, 
CoUina  v,  CoUins  ft  Eayres.  1882,  10  R,  250  [L,0,  Eraser's  opinion].    Appr.  Macdonald  v.  Mac- 

donald,  1885.  12  R,  1327.     L,  Ruth orfurd -Clark. 
CoUins  v.  CoUins  *  Eayres,  1882,  10  R.  250.     Aff.  1884,  U  R.  (H.L.)  19. 
CcMins  V.  CoUina  dr  Eayrea,  a£F.  1884,  11  R.  (H.L.)  19.    Comm.  Robertson  i'.  Robertson,  1888. 

15  R.  1001.     L.  Young. 
Cotquhoun's  Trs.  v.  Orr  Ewing,  1877,  4  R.  344.     Bev,  1877,  4  R,  (H.L.)  1 16,     H.  of  L. 
Colquhoun's  Trs.  v,  Orr  Evdng,  rev.  1877,  4  R.  (H.L.)  116.     Disting.  Duke  of  Roxburghe  c. 

Waldic'a  Trs,,  1879,  6  B.  663.    L.J,-C.  Moncreiff,  L.  Gifford. 
Colguhoun's  Trs.  v.  Orr  Ewing,  rev.  1877,  4  B.  (H.L.)  116.     Comm.  Grant  v.  Henry,  1894,  21  R. 

358.     L.O.  Kyllachy,  lat  Division. 
Coltneas  Iron  Co.  v.  Black.     See  Coltness  Iron  Co.  v.  Solicitor  of  Inland  Revenue, 
Coltness  Iron  Co.  v.  Asaeesor  for  Liidithqowakire,  1882,  10  R,  21,  per  L.  Eraser.    Prin.  appL 

Lawson's  Bepresentatives  v.  Edinburgh  Assessor,  1883, 10  R.  663.    L.  Eraser. 
CoUnees  Iron  Co.  v.  Aaaeasor  for  Linlithgowshire,  1882.  10  R.  21,  per  L.  Fraser,     Prin.  appl. 

Gosnell  It,  Edinburgh  Assessor,  1883,  10  R.  665.    L.V.A.C. 
Coltneaa  Iron  Co.  v.  Asaeesor  for  LitUithgowahire,  1882,  10  E.  21,  per  L.  Eraser.    Prin.  appl. 

MorrUon'a  Tra.  v.  Aaseaaor  for  Coatbridge.  1893.  20  R.  616.     L.V.A.C. 
Cc^neas  Iron  Co.  v.  Assessor  for  Linlilhgowshire.  1882,  10  R.  21,  per  L.  Fraaer,     Prin.  appL 

Furnace  Gases  Co,  it.  Assessor  for  Lanarkshire.  1893. 20  R.  620.     L.V.A.C, 
Coltneaa  Iron  Co.  y.  Assessor  for  Linlithgowshire,  1882,  10  R.  21,  per  L.  Eraser.      Ref.  to 

Macdonald,  Eraser  ft  Co.  v.  Aescsaor  for  Glasgow,  1893,  20  B.  624.    L.V.A.C. 
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CoUness  Iron  Co.  v.  Solicitor  of  Inland  Revenue,  1879,  6  R.  617.    Rem.  1879,  6  R.  (H.L.)  122. 

H.  of  L. 
CoUneas  Iron  Co,  v.  Solicitor  of  Inland  Revenue,  1881,  8  R.  361.     Aff.  1881,  8  R.  (H.L.)  67. 

H.  of  L. 
CoUnesa  Iron  Co.  v.  Solicitor  of  Inland  Revenue,  aff.  1881,  8  R.  (H.L.)  67.    Prin.  appl.  Edinburgh 

Southern  Cemetery  Co.  v.  Surveyor  of  Taxes,  1889,  17  R.  154.     1st  Division. 
CoUneas  Iron  Co,  v.  Sdicitor  of  Iniand  Revenue,  aff.  1881,  8  R.  (H.L.)  67.    Ref.  to  Bumley 

Steamship  Co.  Ltd.  v.  Surveyor  of  Taxes,  1894,  21  R.  965.     L.  M'Laren. 
Cdvin  V.  Hutchison,  1886, 12  R.  947,  per  L.P.  Inglis.    Ref.  to  Waddell*8  Trs.  v.  Waddell,  1896, 

24  R.  189.     L.  McLaren. 
Congleton  v.  Angua,  1887,  14  R.  309.     Quest.  Smyth  v.  TumbuU,  1890,  17  R.  877.     L.  Lee. 
ConneWa  Tra.  v.  ConneWs  Trs.,  1886,  13  R.  1176.     Foil.  Paterson's  Judicial  Factor  v.  Peterson's 

Trs.,  1897.  24  R.  499.     1st  Division. 
Consolidated  Copper  Co.  of  Canada,  Liquidator  of,  v.  Peddie,  1877,  5  R.  393.     Ref.  to  White  v. 

Steel,  1894,  21  R.  649.     L.O.  Kincaimey. 
Cook  V.  Cook,  1876,  4  R.  78.    Comm.  Bannatyne  v.  Bannatyne,  1886,  13  R.  619.    L.  Young, 

L.  Rutherfurd-Clark. 
Cook  V.  Cray,  1891,  23  S.L.R.  247.     Disting.  Boag  v.  Teacher,  1900,  2  F.  804.     L.O.  Kincaimev. 
Cook  V.  Sinclair  do  Co.,  1896,  23  R.  926.    Foil.  M'Laren's  Tr.  v.  National  Bank  of  Scotland  Ltd., 

1897,  24  R.  920.     L.  Trayner,  L.  Moncreiff. 
Cooper  V.  Cooper's  Trs.,  1885, 12  R.  473.     Rev.  1888, 16  R.  (H.L.)  21.    H.  of  L. 
Corhei  v.  Waddell,  1879,  7  R.  200.    Disting.  Montgomery's  Trs.  v.  Montgomery,  1888,  15  R. 

369.     1st  Division. 
Corke  v.  Brims,  1883,  10  R.  1128.    Foil.  Nisbet  v.  M*Innes,  Mackenzie  &  Lochhead,  1884, 

11  R.  1095.     1st  Division. 
Corke  v.  Brims,  1883,  10  R.  1128.     Disting.  Gerk  v.  British  Linen  Co.,  1885,  12  R.  1133.     1st 

Division. 
Corke  v.  Brims,  1883,  10  R.  1128.     Foil.  Smiles  v.  Crooke,  1886,  13  R.  730.     1st  Division. 
Costings  Trs.  v.  Coatine,  1878, 6  R.  782.    Aff.  1879,  6  R.  (H.L.)  13.    H.  of  L. 
Cosaey  V.  lAtae,  1892,  30  S.L.R.  87,  per  L.  Trayner.     Rep.  Young  v.  Nicol,  1893,  20  R.  768. 

L.  Trayner. 
CouUa'  Tr.  <b  Doe  v.  Webater,  1886,  13  R.  1112.     Disting.  Shaw's  Tr.  v.  Stewart  &  Bisset,  1887, 

16  R.  32.      2nd  Division. 
Cowan  V.  Cowan,  1887,  14  R.  670,  per  L.P.  Inglis.     Appl.  Logan's  Trs.  v.  Logan,  1896,  23  R. 

848.     L.  M'Laren. 
Cowan  V.  Dick's  Trs.,  1873,  1  R.  119.     Comm.  Kippen  v.  Kippen's  Trs.,  1874,  1  R.  1171. 

L.O.  Shand. 
Cowan's  Trs.  v.  Cowan,  1888, 16  R.  7.    Disting.  Landale  v.  Wilson,  1900,  2  F.  1047.    L.O.  Stor- 

month-Darling. 
Cowan's  Trs.  v.  Ferrie's  Curator  bonis,  1897, 24  R.  590.    Foil.  *  Annan  v.  Annan's  Curator  bonis, 

1897,  24  R.  851.     1st  Division. 
Couxin  db  Sons  Ltd.  v.  Assessor  for  Midlothian,  1894,  21  R.  812,  per  L.  Moncreiff,  817.    Appr.  and 

appl.  Assessor  for  Dundee  v.  Carmichael  &  Co.  Ltd.,  1902, 4  F.  525.    L.  Stormonth -Darling. 
Cowie  V.  Muirden.    See  Cowie's  Trs.  i;.  Cowie. 

Cowie's  Tra.  v.  Cowie,  1891,  18  R.  706.    Rev.  1893,  20  R.  (H.L)  81.     H.  of  L. 
Cowper,  1885, 12  R.  415.     Disting.  Mags,  of  Elgin,  1885, 12  R.  1 136.     1st  Division. 
Crabbe  di  Robertaon  v.  Stubba  Ltd.,  1895,  22  R.  860.    Disting.  M*Lintock  v.  Stubbs  Ltd.,  1902, 

5  F.  1.     L.O.  Low,  L.  Trayner. 
Craig  v.  Hogg,  1896,  24  R.  6.    Ref.  to  Paterson's  Judicial  Factor  v.  Patorson's  Trs.,  1897,  24  R. 

499.    L.M'Laren. 
Craig  v.  Hogg,  1896,  24  R.  6.    Not  appl.  Stewart  v.  Forbes,  1897,  24  R.  1112.    L.O.  Low, 

L.  Trayner. 
Craig  v.  Hogg,  1896,  24  R.  6.    Prin.  appl.  M'Mahon  v.  Mathieson,  1900,  2  F.  384.    L.  Trayner. 
Craig  v.  Hogg,  1896,  24  R.  6,  per  L.  McLaren.    Appr.  Anderson  v.  Anderson's  Tr.,  1901,  4  F.  96. 

L.  Adam. 
Craig  v.  N.  B.  Railway  Co.,  1888, 16  R.  808.    Disting.  Johnston  v.  Caledonian  Railway  Co.,  1892 

20  R.  222.    L.P.  Robertson,  L.  M*Laren. 
Craig   de   Rose  v.  Ddargy,  1879,  6  R.    1269.      Comm.   Arrospe   v.  Barr,  1881,  8  R.  602. 

L.  Mure. 
Craig  ds  Roae  v.  Ddargy,  1879,  6  R.  1269.    Comm.  Delaurier  v.  Wylhe,  1889,  17  R.  167. 

L.  Trayner,  L.  KyUachy. 
Craig  ds  Roae  v.  Ddargy,  1879,  6  R.  1269.     Quest.  North-Westem  Bank  v.  Poynter  Son  & 

Macdonalds,  1894,  21  R.  513.    L.  Trayner. 
Crawford  v.  Field,  1874,  2  R.  20.    Ref.  to  Newport  Railway  Co.  v.  Fleming,  1883,  10  R.  (H.L.) 

30.     L.  Watson. 
Crawford  v.  Muir,  1873, 1  R.  91.     Aff.  1875, 2  R.  (H.L.)  148.    H.  of  L. 
Crawford  v.  Muir,  aff.  1875,  2  R.  (H.L.)  148.    Disting.  Smith  v.  Harding,  1877,  6  R.  147.    2nd 

Division. 
Crawfurd,  Stirling.    See  Stirling  Crawfnrd. 
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Crtt  V.  SamervaU.    See  Bonnington  Sugar  Refining  Co.  v,  Thomson's  Trs. 

CreUin's  Tr,  v.  Muirhead's  Judicial  Factor,  1893,  21  R.  21.    FoU.  Taylor's  Trs.  v.  M'Gairgan, 

1896.  23  R.  738.     Ist  Division. 
Critchley  v.  CampbeU,  1884, 11  R.  476.     Appr.  Gunn  v.  Hunter,  1886, 13  R.  573.     L.  Shand. 
Critchley  v.  CampbeU,  1884,  11  R.  475.     Foil,  but  quest.  Miller  v.  MThun,  1895, 22  R.  601.    2nd 

Division. 
Cropper  <b  Co,  v.  Donaldson,  1880,  7  R.  1108.    Gomm.  Duncanson  v,  Jefferis'  Tr.,  1881,  8  R. 

563.    L.O.  Lee. 
Cropper  ds  Co.  y.  Donaldson,  1880,  7  R.  1108.    Gomm.  Murdoch  k  Go.  v,  Greig,  1889,  16  B.  396. 

L.P.  Inglis. 
Crosbie's  Tr.  v.  Wrighi,  1880,  7  R.  823.     Prin.  appl.  Lord  Adv.  v.  Galloway,  1884,  11  R.  541. 

L.  Mure. 
Crosbie's  Tr.  v.  Wrighi,  1880,  7  R.  823.    Prin.  appl.  Blyth  v.  Curie,  1885, 12  R.  674.     L.P.  In^ 

L.  Mure. 
Crosbie's  Tr.  v.  Wrighi,  1880,  7  R.  823.    Gomm.  Gonnell's  Trs.  v.  Gonnell's  Trs.,  1886,  13  R. 

1175.     L.  Adam,  L.  Shand. 
Crosbie's  Tr.  v.  Wright,  1880,  7  R.  823.    Gomm.  Macdonald  v.  Macdonald,  1889,  16  R.  758. 

L.J.-G.  Macdonald. 
Crosbie's  Tr.  v.  Wright,  1880, 7  R.  823.    Foil.  Macfarlane's  Trs.  v.  Miller,  1898, 25  R.  1201.    L.P. 

Robertson,  L.  M'Laren. 
Croakery  v.  OUmour's  Trs.,  1890, 17  R.  697,  per  L.  Shand.    Gomm.  Palmer  v.  Wick  &  Pultency. 

town  Steam  Shipping  Go.,  Ltd.,  1894,  21  R.  (H.L.)  39.    L.  Watson. 
Crosse  v.  Bankes,  1884, 11  R.  988.     Rev.  1886, 13  R.  (H.L.)  40.     H.  of  L. 
Croucher  v.  Inglis,  1889, 16  R.  774.     Prin.  ad.  Hill  v.  Thomson,  1892, 19  R.  377.     L.  Trayner. 
Cruickshank  v.  Oreig,  1877,  4  R.  267.    Gomm.  Harvey  v.  Roger  &  Morison,  1878,  6  R.  446. 

L.J.-G.  Moncreiff,  L.  Ormidale. 
Cruise  v.  Annan,  1892,  20  R.  79.    Ref.  to  Monyhan,  1894,  22  R.  195.    L.  Kincairney. 
Culross  Water  District  Committee  v.  Smith-Sligo's  Trs.,  1891,  19  R.  58.    Ezpl.  Gommissionersof 

Pollokshaws  v.  M'Lean,  1899,  2  F.  96.     1st  Division. 
Cuming's  Tr.  v.  Cuming,  1896,  24  R.  153.     Held  inappl.  Ross'  Trs.  v.  Ross,  1897,  25  R.  65. 

L.O.  Kincairney. 
Cumstie  v.  Cumstiefs  Trs.,  1876,  3  R.  921.    Gomm.  Fulton's  Trs.  v.  Fulton,  1880,  7  R.  566. 

L.  Deas. 
Cunningham  v.  Cunningham,  1889,  17  R.  218.     Disting.  Brown's  Trs.  v.  Smith,  1900,  2  F.  817. 

L.O.  Pearson. 
Cunningham  v.  Duncan  dd  Jamieson,  1889,  16  R.  383.    Disting.  Morrison  v.  Smith  &  Go.,  1897, 

24  R.  471.    L.J.-G.  Macdonald,  L.  Trayner,  L.  Moncreiff. 
Cunningham  v.  M'Qregor  ds  Co.,  1901,  3  F.  775.    Foil.  Sneddon  v.  Addie  &  Sons'  Gollieries  Ltd., 

1904,  6  F.  992.     L.  Moncreiff. 
Cunningham  v.  Montgomerie,  1879,  6  R.  1333.    Prin.  appl.  *Robin8on  v.  Fraser's  Trs.,  1880, 

7  R.  694.     L.  Ormidale. 
Cunninghame  v.  Glasgow  City  Bank,  1879,  6  R.  679.    Aff.  1879,  6  R.  (H.L.)  98.    H.  of  L. 
Cunninghame  v.  Glasgow  City  Bank,  aff.  1879,  6  R.  (H.L.)  98,  per  L.Gh.  Gaims.     Ad.  Sten- 

house  V.  Glasgow  aty  Bank,  1879,  7  R.  102.     L.P.  Inglis,  L.  Mure. 
Currie  v.  Campbell's  Trs.,  1888,  16  R.  237.     See  also  26  S.L.R.  at  172,  per  L.  Rutherfurd-ClaA. 

Appr.  Magistrates  of  Ayr  v.  Dobbie,  1898,  25  R.  1184.    L.  Moncreiff. 
Currie  v.  Wilson.    See  the  "Thorsa." 

Dalbeattie  Local  Authority  v.  Kirkcudbright  Assessor,  1882,  10  R.  23,  per  L.  Fraser.  Appr. 
Mags,  of  Glasgow,  1884,  12  R.  3.     L.O.  Kinnear. 

Dalbeattie  Local  Authority  v.  Kirkcudbright  Assessor,  1882,  10  R.  23.  Ref.  to  Blyth  Hall's 
Trs.  V.  Fife  Assessor,  1883,  10  R.  669.     L.  Fraser. 

DalbeaUie  Local  Authority  v.  Kirkcudbright  Assessor,  1882,  10  R.  23.  Ref.  to  Sheriff  v. 
Assessor  for  Argyll,  1885,  12  R.  919.     L.  Fraser. 

Dalbeattie,  Local  Authority  of,  v.  Kirkcudbright  Assessor,  1882,  10  R.  23.  Held  inappl.  Avon- 
dale  Parish  Council  v.  Lanarkshire  District  Committee,  1898, 25  R.  594.     L.V.  A.G. 

Dalgleish  v.  Dodds,  1894,  22  R.  198.  Held  inappl.  Stirling  v.  Fletcher,  1895,  23  R.  1^. 
R.A.C. 

Dalglish's  Trs.  v.  Bannerman's  Exors.,  1889, 16  R.  ^59.  Prin.  appl.  Logan's  Trs.  v.  Ellis,  1890, 
17  R.  425.     Ist  Division. 

Dalglish's  Trs.  v.  Bannerman's  Exors.,  1889,  16  R.  559.    Gomm.  Muir's  Trs.  v.  Muir's  Tts., 

1895,  22  R.  653.     Ist  Division. 

Dalglish's  Trs.  v.  Bannerman's  Exors.,  1889,  16  R.  559.     Foil.  Stewart's  Trs.  v.  Stewart, 

1896,  23  R.  416.    2nd  Division.  f| 

Dalglish's  Trs.  v.  Bannerman's  Exors.,  1889,  16  R.  559.     Appr.  and  held  inappl.  Tumbull's 

Trs.  V.  TumbuU's  Trs.,  1900,  2  F.  1183.     L.  Trayner. 
DalglisKs  Trs.  v.  Bannerman's  Exors.,  1889,  IG  R.  559.      Disting.  Young's  Trs.  v.  Young, 

1901,  3  F.  616.     L.O.  Low. 
Dalglish  v.  Wright,  1874,  2  R.  5.     Appr.  Howden  v.  Blackwood,  1881,  9  R.  1.     L.  Fraser. 
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Dalhousie*8,  Tra,  of  E.  of,  v.  Young,  1889,  16  R.  681.    Comm.  Richard's  Trs.  v.  Roland,  18W, 
!  .  22  R.  140.     L.J.-C.  Macdonald. 

DalhouMe's  Tutors  v.  Minister  of  Lochlee,  1890,  17  R.  1060.     AflF.  1891,  18  R.  (H.L.)  72. 
L-  H.  of  L. 

:!'  Dalmeny  Oil  Co.  Ltd,  y.  Asaesaor  for  Linlithgowshire,  1884,  11  R.  566.     Disting.  Merry  & 

Coninghame  Ltd.  v.  Assessor  for  Lanarkshire,  1895,  22  R.  586.    L.V.A.C. 
h  Dalrym^e  v.  Herdman,  1878, 5  R.  847.    Comm.  Turner  v.  Hamilton,  1890, 17  R.  494.    L.  Shand. 

Dalrymjde  v.  Herdman,  1878,  5  R.  847.    Prin.  appl.  Hill  v.  Millar,  1900,  2  F.  799.     L.  Trayner. 
*  Daly  V.  Arrol  Brothers,  1886,  14  R.  154.    Comm.  Smillies  v,  Boyd,  1886,  14  R.  150.    L.J.-C. 

Moncreiff. 
w,  Danid  Stewart's  Hospital,  Governors  of,  v.  Waddell,  1890,  17  R.  1077.    Foil.  Hallpenny  v. 

Dewar,  1898,  25  R.  889.    L.  Kinnear. 
i :  Darling  v.  Gray  As  Sons,  1891, 18  R.  1164.     Aff.  1892, 19  R.  (H.L.)  31.    H.  of  L. 

Darling  v.  Gray  d:  Sans,  aif.  1892, 19  R.  (H.L.)  31.    Ref.  to  Whitehead  v.  Blaik,  1893, 20  R. 
5 ,  1046.     L.  M'Laren. 

Darlingv.GraydfSons^&S,  19  R.  (H.L.)  31,  per  L.  Watson,  32.    Foil.  Pollok  v.  Workman, 
jK ,  1900,  2  F.  354.     L.J.-C.  Macdonald,  L.  Trayner. 

Darling  v.  Wilson's  Tr„  1887,   15  R.  180.    Prin.  appl.  Mitchell's  Trs.  v,  Gladstone,  1894, 

21  R.  586.     Ist  Division. 
Davidson  v.  Davidson's  Exors,,  1891,  18  R.  1069.     Appl.  Hillhouse  v.  Walker,  1891,  19  R.  47. 

L.P.  Robertson. 
Davidson  v.  Summerlee  Iron  and  Steel  Co,  Ltd.,  1903,  5  F.  991.    Disting.  and  quest.  Niddrie 

&  Benhar  Coal  Co.  Ltd.  v.  M*Kay,  1903,  5  F.  1121.     1st  Division. 
Davidson  v.  Summerlee  Iron  d;  Steel  Uo,  Ltd,,  1903, 5  F.  991.    Disappr.  Strannigan  v,  Baird  &  Co. 

Ltd.,  1904,  6  F.  784.     1st  Division. 
Davidson's  Tr.  v.  UrquhaH,  1892,  19  R.  808.     Foil.  Torrance  v.  Traill's  Trs.,  1897,  24  R. 

837.    L.O.  Kyllachy. 
Davie  v.  Stark,  1876,  3  R.  1114.    Comm.  Craig  v.  Miller,  1888,  15  R.  1005.     L.J.-C.  MoncreiflF, 

L.  Mure. 
Dawson,  1877,  4  R.  597.     Ref.  to  Studd  v.  Cook,  1883, 10  R.  (H.L.)  53.    L.Ch.  Selbome. 
Dawson  v.  Smart,    See  Gavin's  Trs.  v,  Johnston's  Trs. 
Dawson  v.  Thorbum,  1888,  15  R.  891.    Comm.  Miller  v.  Miller,  1898,  25  R.  995.    L.O.  Kin- 

oaimey. 
Dawson's  Trs.  v.  Dawson,  1896,  23  R.  1006,  per  L.  Kinnear,  1008.    Ref.  to  Stewart  v.  Brace's 

Trs.,  1898,  25  R.  965.    L.O.  Kincaimey. 
Deas  V.  Nixon,  1884, 1 1  R.  945.    Ref.  to  Beeby  v.  Caldwell,  1884, 12  R.  257.    L.  Shand. 
Deas  V.  Nixon,  1884,  11  R.  945.     Disting.  Livingstone  v.  Beattie,  1891,  18  R.  735.    L.O.  Kin- 

cairney. 
Ddaurier  v.  WyUie,  1889,  17  R.  167,  per  L.  Kyllachy.    Comm.  Bennett  v.  Liveresk  Paper  Co., 
1891, 18  R.  975.    L.O.  WeUwood. 
ji  Dempster  v.  M'Whannd  dt  Deas,  1879,  7  R.  276.    Prin.  appl.  Welsh  v.  Lowden,  1894,  22  R.  7. 

L.J.-C.  Macdonald. 
%  Denhdm  v.  Thomson,  1880, 8  R.  31.     Ref.  to  M*Lean  v.  Adam,  1888, 16  R.  175.     L.  Lee. 

i  D'Eresby,  Lady  WiOoughby,  v.  Speir,  1876,  14  S.L.R.  162.    Comm.  *Dundas  v.  Waddell,  1878, 

6  R.  345.     L.J.-C.  Moncreiff,  L.  Ormidale. 
35*  De  VirU  v.  Wilson,  1877,  5  R.  328.    Disting.  *M*Donald  v.  McDonalds,  1879,  6  R.  521.    2nd 

Division. 
De  Virte  v.  Wilson,  1877,  5  R.  328.    Comm.  M'Donald  v.  McDonalds,  1880,  7  R.  (H.L.)  41. 

L.  Blackburn. 
De  Virte  v.  Wilson,  1877,  5  R.  328.    Ref.  to  *Lord  Advocate  v.  Dunlop's  Trs.,  1892,  19  R. 

461.     L.O.  Wellwood. 
Devlin  v.  Jeffray's  Trs.,  1902,  5  F.  130,  per  L.  Kinnear,  135.    Appr.  Cummings  v.  Damgavil 

CosA  Co.  Ltd.,  1903,  5  F.  513.    L.  Trayner. 
Devonshire,  D.  of,  v.  Fletcher,  1874, 1  R.  1056.    Disting.  Riddell  v.  Lord  Polwarth,  1876, 3  R.  879. 

L.O.  Shand. 
Dewar  v.  Aindie,  1892,  20  R.  203.    Ref.  to  Gow  v.  Henry,  1899,  2  F.  48.     L.  Moncreiff. 
Dick  df  Stevenson  v.  Mackay,  1880,  7  R.  778.    Aff.  1881,  8  R.  (H.L.)  37.    H.  of  L. 
Dick  do  Stevenson  y.  Mackay,  aff.  1881,  8  R.  (H.L.)  37.    Appr.  Shepherd  v.  Henderson,  1881, 
9R.  (H.L.)1.    H.  ofL. 
H  Dick  Lauder  v.  Thornton.    See  Lauder  v.  Thornton. 

Dickson  v.  Bryan,  1889,  16  R.  673.    Appr.  N.  B.  Railway  Co.  v.  M'Arthur,  1889,  17  R.  30. 
,fj|  L.  Shand. 

^  Distillers  Co.  v.  RussdTs  Tr.,  1889, 16  R.  479,  per  L.P.  Inglis.    Ref.  to  Rhind's  Tr.  v.  Robertson 

y  &  Baxter,  1891, 18  R.  623.    L.O.  Stormonth-Darling. 

Dixon,  William,  Ltd.  v.  Assessor  for  Lanarkshire,  1884,  11  R.  844.    Comm.  Dixon's  Trs.  t^. 
^  Church's  Trs.,  1894,  21  R.  441.    L.O.  Kyllachy,  L.  Young. 

^  Dixon,  WiUiam,  Ltd.  v.  Assessor  for  Middle  Ward  of  Lanarkshire,  1885,  12  R.  639.     Disting. 

u  Leadhills  Silver,  Lead,  Mining  and  Smelting  Co.  Ltd.  v,  Lanarkshire  Assessor,  1886,  13  R. 

''  827.    L.V.A.C. 


Dixon,  WiUxam,  Ltd.  v.  Atgraaor  for  Mtddle  Ward  of  Lanartshirf,   1885,  12  R.  639.     Disting. 

Cowdenbeath  Coal  Co.  v.  Assesaor  tor  County  of  Fife,  1891,  18  R.  944.     L.  Wellwood. 
Dixon.  WiUiam,  Ltd,  v.  AutMior  for  Middle  Ward  of  Lanarkshire,   188S,  12  R,  639.     Comm. 

Bison's  Tra.  v.  Church's  Trs..  1894.  21  R.  441.     L.O.  KyUachy,  L.  Young. 
Dobie's  Tra.  v.  Pritchard,  1887,  IS  R.  2.      Ref.  to  MilldrB  Tr.  v.  MiUw,   1893,  20  R.  1040. 

L.O.  Low. 
Dobie't  Trg.  v.  Pritchard,  1887,  16  R.  2.    Comm.  M'Kie'a  Tutor  v.  M'Kie,  1897,  24  B.  526. 

L.  Adam. 
Diibie't  Trg.  v.  Pritchard.  1887,  IG  R.  2,  per  L.  Rutherfurd-Clark  and  L.  M'Laren.    Appr.  Rankm 

V.  Rankin's  Tutor,  1902.  4  F,  979.    L,J,-C.  Macdonald.  L.  Trayner. 
DoiiE'g  Trs.  T.  Pritchard,  1887,  15  R.  2,  per  L.  Rutheriurd -Clark,  4.     Obs.  Rankine  v.  Raakine's 

Tra..  1904,  6  P.  581.     L.  M'Laren. 
Do/on  V.  Bumtl.  1896,  23  R.  550.     Disting.  Paterson  o.  Kidd's  Tra.,  1896.  34  B.  99.     LP. 

Robertson,  L.  M'Laren. 
D<Mar  Imtitvtian,  Govtmora  of,  1890,  18  R.  174.    Disting.  Trs.  of  Fortobello  Female  School. 

1900, 2  F.  418.     Iflt  Division. 
Dominion  Bank '/.Bank  of  SeoOand.  1889, 16  R.  1061.    AS.  1891, 18R.  {H.L.)21.     H.of  L. 
Don  V.  N.  B.  RaUway  Co.,  1878.  5  R.  972.    Rof.  to  Macgrcgor  v.  N.  B.  Railway  Co.,  1893, 

20  R.  300.     L.O,  Low. 

Donaldaon  v.  Tainah'a  Trs.,  1886.  13  R.  967,  per  L.J.-C.  MoncreiEf.     Appr.  and  appi,  Stewart  r. 

Brace's  Tra..  1898,  25  R.  965.     L.O.  Kincaimey,  L.  Trayner, 
Dougan  v.  MaryAcrton,     .See  Dougan's  Tr.  v.  Dougan. 

Doitgan'a  Tr.  \.  Doagan.  1901,  3  F.  S.-i.l.     Aff.  1902.  4  F.  (H.L.)  7.     H.  ot  L. 
Douglas   v.  Douglas,  1876,  4  R.  105.      Comm.  Mont«ith  v.  Monteith'a  Trs.,  1882,  9  R.  982. 

L.  Craighill. 
Douglasv.  Young,  1879,  7  R,  229.    FoU.  Smith  «.  Petrio.  1892, 19  B.408.     Ist  Division, 
Douglas  *  Co.  v.  Sliven,  1900,  2  F.  575.    Comm.  M'Millan  A  Son  Ltd.  v.  Rowan  k  Co.,  1903, 

6  P.  317.     L.O.  Stormonth-Darling. 
Douglas'  Tra.  y.  Kay'a  Tra.,  1879,  7  R.  295.    Comm.  Clonston's  Tra.  v.  Bulloch,  1889, 16  B.  937. 

L.P.  Inglis,  L.  Adam. 
Douglas'  Trs.v.  Eay'sTra.,\&l^,TV..W5.     FoU.  Simson'a  Trs.  p.  Brown,  1890, 17R.681.     a 
Dow  V.  Kilgoar'a  Trs..  1877, 4  R.  403.     Prin.  appl.  Murray  v.  Macfarlane's  Tra.,  1895, 22  B.  927. 

lat  Division. 
Ztoiooa  V.  Mdti,  1874^  1  R.  1180.     Comm.  Howie's  Tra.  v.  M'Lay,  1902,  5  P.  214.     L.P. 

Balfour. 
Dowis  V.  M'Lean.  1883,  11  R.  47,  ptr  L.J.-C.  MoncreifT,  51.    Ad.  Hetitora  of  Strathblaae  v. 

Corporation  of  Glasgow,  1899,  1  F.  523.     L.  Kinnear. 
Downs  V.  Wilson's  Tr.,  1880,  13  R.  1101.    Ctomm.  Onckon's  Judicial  Factor  v.  Reimere,  1892, 

19  R.  519.     L.  Adam. 
Doyle  V.  BeaUie  <t  Sons,   1900,  2  F.  1166,  per  L.J.-C.  Macdonald.  L.  Trayner.     Coosid.  and 

disappr.  Forrester  &  Co.  v.  M'Callum,  1901,  3  F.  650.    L.J.-C.  Macdonald,  L.  Trayner. 
Dmmfmnd  {Caree'a  Factor)  v.  Corse's  Eiors.,   1881,  8  R.  449.     Comm.  White  v.  Steel,  18W, 

21  R.  649.     L.O.  Kinpaimey. 

Drummond  v.  Leilh  Aaatsaor,  1886,  13  R.  540.    Comm.  Assessor  for  Lanark  v.  Selkirk,  1887, 

14  R.  679.     L.  Fraaer. 
Drummond  v.  LeiA  Assessor,  1S86,  13  R.  540.    Disting.  Assessor  for  Kilmarnock  v.  Allan,  1887, 

14  B.  581.     L.  Fraser.  L.  Lee. 
Drummond  v.  leilh  Aeseasor.  1886,  13  R,  640.     Ref.  to  Hughes  v.  Assessor  for  Stirling,  1892, 

19  R.  840.     L.  Wellwood. 
Drybrovgh  <fc  Co.  Ltd.  v.  Roy,  1903,  5  F.  666.     Prin.  appl.  Viani  &  Co.  v.  Gunn  &  Co..  1904, 

6  F.  989.     2nd  Division. 
i>rf/'rv.  BirrdT,  1883,  lOR.  585.     Rev.  1884.  11  R.  (H.L.)  41.     H.  ofL. 
Dmlgeon  v.  Thomson  *  Donaldson,  1876,  3  R.  604,  974.     Aff.  1877. 4  R,  (H.L.)  88.     H.  of  L, 
Dudgeon  v.  Thomson  <t  Donaldson,  aff.  1877,  4  R.  (H.L.)  88.     Prin.  appl,  Harrie  v.  W,  A.  T, 

Boas,  1886,  14  R.  71.     L.P.  Inglis,  L,  Mure. 
Duff  V.  Steuart,  1881, 9  R.  17.     Foil.  Williams  u.  Watt  &  Wilson.  1889,  16  R.  687.     2ad  Division. 
Dumbarton  Water  CommiaHonera  v.  Lord  Blantyre,  1884,  12  R.  115,  per  L.P.  Inglis,  120.     Appl. 

Glasgow.  Yoker  4  Clydebank  Railway  Co.  v.  lidperwood,  1895,  23  B.  196,     L.  Kinneftr. 
Dumbarton  Water  Commiaaioners  v.  Lord  Blantyre,   1884,  12  R.  115.     Prin.  appl.  CaledoDiaa 

Railway  Co.  v.  Morrison.  1898,  25  R.  1001.     lat  Division. 
i>un  V.  Bain,  1877,  4  B.  317.    Disting.  Brydone  v.  Brechin,  1881,  8  B.  697.    L.  Deaa. 
Dun  V.  Bain.  1877.  4  R.  317.    Comm.  *SeKton  i^.  Ritchie  &  Co.,  1890.  17  B.  680.     L.  Shand. 
Dunbar's  Trs.  v.  British  Fiakeriee  Society.  1877. 5  B.  360.     Aff.  1878.  6  R.  (H.L.)  221.     H.  of  I,. 
Dunbar's  Trs.  v.  British  Fisheries  Society,  aff.  1878,  5  B.  (H.L.)  221,     Eef.  to  Jopp's  Tra.  t' 

Edmond,  1888, 15  R.  271,    L.J.-C.  Moncreifi. 
Dunbar's  Tra.  v.  Brittah  Fisheries  SoeiOy.  aft.  1878.  5  R.  (H.L.)  221.    Disting.  Smith  v.  School 

Board  of  Inveraray.  1891. 19  B.  247,    L,0.  Stormonth-Darling. 
Dunfrir's  Trs.  v.  British  Fieh'.ries  Society,  aff.  1878,  5  B.  (H.L,)  221.    Appr.  and  appl.  Latto 

i'.  Mnyialmtra  uf  .ilici-Ii-i'ii.  lliO.I,  r,  F.  740.     lal  Dii  i.sion. 
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Duncan  v.  ScoU,  7th  Nov.  1874,  n.r.     Rev.  1876,  3  R.  (H.L.)  69.     H.  of  L. 

Duncan  v.  ScoU,  rev.  1876,  3  R.  (H.L.)  69.     Disting.  Galloway  v.  Cowden,  1886,  12  R.  578. 

L.  Craighill. 
Duncan's  Factor  v.  Duncan,  1874,  1  R.  964,  per  L.P.  Inglis,  968.    Ref.  to  Terrell  v.  Ker,  1900, 

2  F.  1055.     L.  Moncreiff. 
Duncan's  Trs.  v.  Thomas,  1882,  9  R.  731.      Comm.  Aitken  v.  Munro,  1883,  10  R.  1097. 

L.  Shand. 
Duncan's  Trs.  v.  Thomas,  1882,  9  R.  731.    Comm.  Sheppard's  Tr.  v.  Sheppard,  1884, 12  R.  1193. 

L.J.-C.  Moncreiff. 
Duncan's  Trs.  v.  Thomas,  1882,  9  R.  731.    Ref.  to  Brown's  Trs.  v.  Brown,  1890,  18  R.  185. 

L.  Rutherfurd-Clark. 
Duncanson  v.  Jefferis'  Tr.,  1881,  8  R.  563.     Ref.  to  Hogarth  v.  Smart's  Tr.,  1882,  9  R.  964. 

L.J.-C.  Moncreiff. 
Dundas  v.  Blair,  1886,  13  R.  759.     Foil.  Inglis  v.  Qark,  1901,  4  F.  288.     L.J.-C.  Macdonald, 

L.  Travner. 
Dundas  v.  Waddell,  1878,  6  R.  345.     Rev.  1880,  7  R.  (H.L.)  19.     H.  of  L. 
Dundas  v.  WaddeU,  rev.  1880,  7  R.  (H.L.)  19.     Disting.  Maclachlan  v.  Stuart,  1885, 12  R.  1107. 

1st  Division. 
Dundee  Gas  Comm.,  1881,  9  R.  1240.    Comm.  Assessor  for  Falkirk  v.  Falkirk  Gas  Co.,  1883, 

10  R.  651.     L.  Lee. 
Dundee  Gas  Comm.,  1881,  9  R.  1240.    Prin.  appl.  Ayr  Harbour  Trs.  r.  Assessor  for  Ayr,  1894, 

2  R.  807.     L.V.A.C. 
Dundee  Harbour,  Trs.  of,  v.  Dundee  Assessor,  1886,  13  R.  829,  per  L.  Fraser.     Appr.  Martin  v. 

Assessor  for  Burgh  of  Leith,  1889, 16  R.  799.     L.V.  A.C. 
Dundee  Harbour,  Trs.  of,  v.  Dundee  Assessor,  1886,  13  R.  829.     Disting.  N.  B.  Railway  Co.  v. 

Assessor  for  Glasgow,  1890,  17  R.  846.     L.V.A.C. 
Dundee,  Magistrates  of,  v.  Duncan,  1883,  11  R.  145.     Held  inappl.  Montgomerie-Fleming's  Trs. 

V.  Montgomerie-Fleming,  1901,  3  F.  591.     L.P.  Balfour. 
Dundee,  Police  Comm.  of,  v.  Straton,  1884,  11  R.  586.     Prin.  appl.  *Bums  v.  Martin,  1885,  12  R. 

1343.     L.O.  Traynor. 
Dundee,  Police  Comm.  of,  v.  Straton,  1884, 11  R.  586.    Appr.  Bums  v.  Martin,  1887, 14  R.  (H.L.) 

20.     L.  Watson. 
Dundee,  Police  Comm.  of,  y.  Straton,  1884,  11  R.  586.     Prin  appl.  Aiton  v.  Russell's  Exors., 

1889,  16  R.  625.     1st  Division. 
Dundee,  Police  Comm.  of,  v.  Straton,  1884,  11  R.  586.    Disting.  Macrae  v.  Mackenzie's  Tr.  1891, 

19  R.  138.     L.  Kinnear,  L.  Adam. 
Dundee,  Police  Comm.  of,  v.  Straton,  1884,  11  R.  586,  per  L.P.  Inglis.     Ref.  to  *Marshall  r. 

Callander  &  Trossachs  Hydropathic  Co.,  1895,  22  R.  954.     L.  Kinnear. 
Dundee  Water  Comm.  v.  Dundee  Road  Trs.,  1883, 1 1  R.  390.     Prin.  appl.  Mags,  of  Glasgow,  1884, 

12  R.  3.     L.O.  Kinnear. 
Dundee  Water  Comm.  v.  Dundee  Road  Trs.,  1883,  11  R.  390.    Held  inappl.  Avondale  Parish 

Council  V.  Lanarkshire  District  Committee,  1898,  25  R.  594.     L.V.A.C. 
Dundee  d:  Arbroath  Joint  Railway  Co.  v.  Carlin,  1901,  3  F.  843,  per  L.  Moncreiff,  848.    Ref.  to 

Dempster  v.  Hunter  &  Sons,  1902,  4  F.  580.    L.J.-C.  Macdonald. 
Dunlop  V.  Crawford,  1886,  13  R.  973.    Held  inappl.  Williamson  v.  Macpherson  &  Co.,  1904, 

6  F.  863.     L.O.  Kincaimey. 
Dunlop  V.  D.  of  Hamilton,  1884, 11  R.  963.     Aff.  1885,  12  R.  (H.L.)  65.     H.  of  L. 
Dunlop  V.  D.  of  HamUton,  aff.  1885,  12  R.  (H.L.)  65.     *Comm.  Orr  v.  Moir's  Trs.,  1892,  19  R. 

700.     L.  Adam. 
Dunlop' s  Trs.  v.  Clydesdale  Bank,  1891, 18  R.  751.     Aff.  1893, 20  R.  (H.L.)  59.     H.  of  L. 
Dunn's  Tr.  v.  Hardy,  1896,  23  R.  621.     Ref.  to  Paterson  r.  Paterson,  1897,  25  R.  144. 

L.  Young,  L.  Moncreiff,  L.  Kincaimey,  L.  Pearson. 
Duthie's  Trs.  v.  Kinloch,  1878,  5  R.  858.     Comm.  Hughes  v.  Edwardes,  1892,  19  R.  (H.L.)  33. 

L.  Watson. 
Diahies  Trs.  v.  Kinloch,  1878,  6  R.  858.     Comm.  Eliott's  Tr.  v.  Eliott,  1894,  21  R.  975. 

L.  Young,  L.  Rutherfurd-Clark,  L.  McLaren,  L.  Kinnear. 
Dymond  v.  ScoU,  1877,  5  R.  196.    Expl.  Landale  v.  Wilson,  1900,  2  F.  1047.     L.O.  Stormonth- 

Darling,  2nd  Division. 

Eaglesham  <fc  Co.  v.  Grant,  1875,  2,R.  960.    Comm.  Stott  v.  Fender  ft  Crombie,  1878,  5  R.  1104. 

L.J.-C.  Moncreiff. 
Eaglesham  dk  Co.  v.  Grant,  1875,  2  R.  960.    Foil.  Newcastle  Chemical  Manure  Co.  v.  Oliphant  ft 

Jamieson,  1881,  9  R.  110.    2nd  Division. 
Ebbw  Vale  Steel,  <kc.  Co.  Ltd.  v.  Wood's  Tr.,  1898,  25  R.  925.    Ref.  to  Crossan  v.  Caledonian 

Railway  Co.,  1902,  5  F.  187.     L.  Trayner. 
Edinburgh,  Mags,  of,  v.  Begg,  1883,  11  R.  352.     Disting.  Tennent  v.  Napier  Smith's  Trs.,  1888, 

15  R.  671.     L.O.  Fraser. 
Edinburgh,  Magistrates  of,  v.  Irvine's  Tr.,  1902,  4  F.  937.     0)mm.  Moir's  Trs,  v.  Duke  of 

Argyll,  1903,  6  F.  218.    2nd  Division. 

b 


' 


18  CASES  JUDICIALLY  COMMENTED   ON,  &c. 


Edinburgh,  Mags,  of,  v.  Mags,  of  LeUh,  1877,  4  R.  997.    Disting.  Grahame  v,  Mags,  of  Kirkcaldy, 

1879,  6  R.  1066.    L.O.  Adam. 
Edinburgh,  Mags,  of,  v.  McLaren.    See  Forrester  v.  Mags,  of  Edinburgh. 
Edinburgh,  Magistrates  of,  v.  Paterson,  1880,  8  R.  197.    Ref.  to  *Glasgow  Police  Commissioners 

V,  M'Omish  &  Arthur,  1896, 23  R.  896.    L.  Trayner,  L.  Moncreifif. 
Edinburgh  Life  Assurance  Co,  v.  Inland  Revenue,  1875,  2  R.  394.     Disting.  Scottish  Widows* 

Fund  &  Life  Assurance  Society  v.  Inland  Revenue,  1900,  3  F.  129.    L.  Moncreiff. 
Edinburgh  Northern  Tramways  Co,  v.  Mann,  1891,  18  R.  1140.     AfF.  1892,  20  R.  (H.L.)  7. 

H.  of  L. 
Edinburgh  Northern  Tramtvays  Co.  v.  Mann,  1891,  18  R.  1140,  per  L.  Adam,  1153.     Foil. 

Broatch  v.  Jackson,  1900,  2  F.  968.     L.P.  Balfour,  L.  Adam. 
Edinburgh,  Parish  Council  of  City  Parish  of,  v.  Parish  Council  of  City  Parish  of  Glasgow  (M*Graw's 

Case),  1897,  25  R.  385.    Prin.  appl.  City  Parish  of  Edinburgh  Parish  Council  v.  Gladsmoir 

Parish  Council,  1901,  3  F.  763.    L.O.  Kmcaimey,  L.  Adam. 
Edinburgh  Roperie  <fe  Sailcloth  Co.  v.  Mags,  of  Edinburgh,  1877,  4  R.  1032.     AflF.  1878,  6  R. 

(H.L.)1.     H.ofL. 
Edinburgh  Street  Tramways  Co.  v.  Mags,  of  Edinburgh,  1894,  21  R.  688.    Aff.  1894,  21  R.  (H.L,) 

78.    H.ofL. 
Edinburgh  Street  Tramways  Co.  v.  Torbain,  1876,  3  R.  656.    Aff.  1877,  4  R.  (H.L.)  87.    H.  of  L. 
Edinburgh   United  Breweries  Ltd.   v.  MoUeaon.     See  Edinburgh  United  Breweries  Ltd.   r. 

Nicolson's  Tr. 
Edinburgh  UnUed  Breweries  Ltd.  v.  Nicolson's  Tr.,  1893,  20  R.  581.    Aff.  1894,  21  R.  (H.L.) 

10.    H.  of  L. 
Edinburgh  d:  District  Water  Trs.  v.  Clippens  Oil  Co.  Ltd.,  1900,  3  F.  156.     Aff.  1903,  6  F.  (H.L.) 

7.    H.  of  L. 
Edward  v.  Cheyne,  1888.    See  Baxter's  Ex.  v.  Baxter's  Trs. 
Edward  v.  Cheyne,  1888.    See  Baxter's  Trs.  v.  Baxter's  Ex. 
Edwardes  v.  Hughes,  1890, 18  R.  319.    Rev.  1892,  19  R.  (H.L.)  33.    H.  of  L. 
Edwardes  v.  Hughes,  rev.  1892,  19  R.  33,  per  L.  Watson.    Ref.  to  Millar's  Tr.  v.  Millar,  1893, 

20  R.  1040.    L.O.  Low,  L.  Adam,  L.  M*Laren. 

Edwardes  v.  Hughes,  rev.  1892,  19  R.  33,  per  L.  Watson.    Comm.  Elder's  Trs.  v.  Elder,  1894, 

21  R.  704.    L.  Kinnear. 

Edwardes  v.  Hughes,  rev.  1892, 19  R.  33.    Ref.  to  Ross'  Trs.  v.  Ross,  1894, 21 R.  927.    L.  Young. 
Edwardes  v.  Hughes,  rev.  1892,  19  R.   33,  per  L.  Watson.    Comm.  Eliott's  Tr.  v.  Elliot. 

1894,  21  R.  975.     L.  Young,  L.  Rutherfurdaark,  L.  Kinnear. 
Edwardes  v.  Hughes,  rev.  1892, 19  R.  33.    Comm.  Ross'  Trs.  v.  Ross,  1897,  25  R.  65.    L.O.  Kin- 

caimey. 
Edwardes  v.  Hutcheon,   1889,  16  R.  694.    Disting.  Cameron  v.  Walker,  1898,  25  R.  449. 

L.  Moncreiff. 
Elder's  Trs.  v.  Elder,  1894,  21  R.  704;   1895,  22  R.  505.    Comm.  M*Kie's  Tutor  v.  M'Kie, 

1897,  24  R.  626.     Ist  Division. 
Electric  Construction  Co.  Ltd.  v.  Hurry  da  Young,  1897,  24  R.  312.     Comm.  Lupton  &  Co.  v. 

Schulze  &  Co.,  1900,  2  F.  1118.    L.  Moncreiff. 
Elgin,  Mags,  of,  v.  Highland  Railway  Co.,  1884, 11  R.  950.    Consid.  Mags,  of  Inverness  v.  High- 
land Railway  Co.,  1893,  20  R.  551.     1st  Division. 
Elgin  Lunacy  Board  v.  Bremner  «fe  Elder,  1874, 1 R.  1155.     Var.  1875, 2  R.  (H.L.)  136.     H.  of  L. 
Elgin  Lunacy  Board  v.  Bremner  ds  Elder,  var.  1875,  2  R.  (H.L.)  136,  per  L.Ch.  Cairns.    Appr. 

♦Steel  Co.  of  Scotland  v.  Tancred,  Arrol  &  Co.,  1887, 16  R.  215.    L.P.  Inglis. 
Eliott  V.  EliaU's  Tr.,  1894,  21  R.  955.     Aff.  1895,  22  R.  (H.L.)  26.     H.  of  L. 
ElioU's  Tr.  v.  ElioU,  1894,  21  R.  975.    Disting.  StiUie's  Trs.  v.  Stillie's  Trs.,  1901,  3  F.  1054. 

L.  Moncreiff. 
Eliott  V.  Purdmi.    See  Eliott  v.  EUott's  Tr. 
Elphinstone,  Lord,  v.  MonUand  Iron  ds  Coal  Co.,  27th  May  1885.    See  H.  of  L.  Report.    Rev. 

1886, 13  R.  (H.L.)  98.    H.  of  L. 
Emslie  v.  Young's  Trs.,  1894,  21  R.  710.    Disting.  Johnstone  v.  Hughan,  1894,  21  R.  777. 

1st  Division. 
Ers1cineY.Schaw,Vl%6,r\.T.    See  19 R. 704 note.    Comm.*Orrt;.Moir'sTrs.,  1892, 19R.700.    C. 
Erskine  v.  Schaw,  1785,  n.r.    See  19  R.  704  note.    Comm.  Orr  v.  Moir's  Trs.,  1893,  20  R. 

(H.L.)  27.    L.  Watson. 
Ewing  v.  Campbells,  1877,  5  R.  230.    Comm.  E.  of  Zetland  v.  Hislop,  1881,  8  R.  676.    L.  Craig- 

hill,  L.J.-C.  Moncreiff. 
Ewing  v.  Campbells,  1877,  6  R.  230.    Comm.  *E.  of  Zetland  v.  Hislop,  1882,  9  R.  (H.L.)  40. 

L.Ch.  Selbome,  L.  Watson. 
Ewing,  Orr,  v.  Orr  Eunng's  Trs.    See  Orr  Ewing  v.  Orr  Ewing' s  Trs. 
Ewing  v.  Ewing  ds  Co.,  9th  Feb.  1882.     See  H.  of  L.  Report.     Aff.  1882,  10  R.  (H.L.)  I. 

H.  of  L. 
Eunng  v.  Hastie,  1878, 5  R.  439.   Comm.  E.  of  Zetland  v.  Hislop,  1882, 9  R.  (H.L.)  40.  L.  Watson. 
Ewing  v.  Hastie,  1878,  6  R.  439.    Ref.  to  Assets  Co.  Ltd.  v.  Lamb  &  Gibson,  1896,  23  R.  569. 

L.O.  Kincaimey. 


Fagan  v.  Murdoch,  1800.  I  F.  1179.    Quest.  Kughee  v.  Summerlee  &  Hoesend  Iron  and  Btoel 

Co,  Ltd.,  1903,  5  F.  784.    L.  M'Laren. 
FatTbaim  v.  Ne.viUe,  1897.  25  R.  102,  per  L.P.  RoberUoD.    Comm.  Brooks  v.  Brooks'  Tra., 

1902,  4  F.  1014.     L.P,  Balfour. 
Fairgrievta  v.  Hendersons,  1885,  13  R.  98,  per  L.P.  Inglis,  00.     Como).  HutobeeoD  v.  Hoggan'a 

Tk,,  1904,  6  F.  594.    L.  MoucreiS. 
Fairiav.M'Ouffle,  1873,  IR.  13,    Held  inappl.  Roughasd,  1886, 13  R,  7S.     L.Unie. 
Falconer  Stewart.     See  Stewart  Falconer. 
Falconer  v.  London  ttr  Olaegow  Engineering,  Ac.  Co.  Ltd.,  1001,  3  F.  564.     Disting.  M'lntyrs  v. 

Rodger  k  Co.,  1903,  6  F.  176.     L.J.-C.  Macdonald,  L.  Trayner,  L.  Monoreiff, 
/"oJcOTwrv.WOu;^*,  1891, 19R.295.    Disting,  Colquhounu.  Young,  1897,25 R.  101.    R.A.C. 
Falkirk,  Pariah  Council  of,  v.  Parish  Councils  of  Oovan  and  Stirling,  1900,  2  P.  998.     Consid. 

and  not  foU.  PoriHh  Council  of  Stomowa^  v.  Parish  Conncil  of  Edinburgh,  1002,  4  F.  998. 

L.J.-C.  Macdonald. 
FargiAar  v.  Neish,  1890, 17  R.  716.    Comm.  Reid  ti.  Mooie,  1893, 20  B.  712.    2nd  Division. 
Farquharaon  v.  Blair,  1886,  14  R.  231.     Bef.  to  MoxweU  Heron  v.  Dunlop,  1893,  21  B.  230. 

L.O.  KinoBimey. 
Farquharton  v.  Caledonian  Railvxty  Co.,  1890,  2  F.  141.    Disting.  Speirs  v.  Morgan,  1002, 4  F. 

1069.    L.O.  Kinoairney. 
Farquharson  t.  FarguJiaraon,  1883.  10  R.  1253.    Comm.  and  disting.  Philip  v.  Philip,  1886, 

13  B.  320.    L.O.  Lee,  L.J.-C.  Monoreiff. 
Fanpil^rton  v.  SuAerland,  1888,  15  B.  750.    Diating.  Smith  v.  Wilaon,  1892,  19  B.  428.    1st 

Division. 
Fm  t.  Maefarlane,  1887,  24  S.L.R.  628.    Comm.  Feam  v.  Gordon  ft  Craig,  1893,  20  R.  352. 

L.  H'Laren. 
Feam  v.  Oordon  d,  Craig,  1893,  20  R.  362.    Diating,  Johnstone  v.  Thorbum,  1901,  3  F.  497. 

L.P.  Balfour. 
Fvguson  v.  Botkwdl,  1882, 9  E.  687.    Ref.  to  Caw,  Prentice,  Clapperton  ft  Co.  v.  Creighton  &  Co., 

1898,  26  R.  618.     L.O.  Low. 
Fayutan  v.  Ftrgvson,  1875,  2  R.  627.    Comm.  Cumstio  v.  Cumetie's  Trs.,  1876,  3  R.  921. 

L.  Ardmillan,  L.  Mure,  L.  Deaa. 
Ferguson  v.  Ferguson's  Trs.,  1877.  4  R.  532.    Diating.  Strain's  Trs.  v.  Strain,  1893,  20  R.  1025. 

C.J. 
FerguaoTi  v.  Ferguson's  Trs.,  1877,  4  B.  532.    Held  inappl.  Dykes'  Tn.  r.  Dykee,  1003,  6  F.  133. 

I  at  Division. 

Fergvton  v.  Lang,  1878.  6  R.  13.     Appr.  and  appl.  Murray  v.  Donnan,  1882, 10  R.  13.    R.A.C. 
Firgvson  v.  M'Nab,  1885,  12  R.  1083.    Comm.  Hastings  v.  Henderson,  1890,  17  R.  1130. 

L.  Shand. 
FerffiMO»T.Poto-*o»,  I898,25R.697.    Be*.  1900,  2F.  (H.L.)  37.    H.ofL. 
Ferguson's  Trs.  v.  TfiUu,  l^daon  A:  Co.,  1883,  II  R.  221,  per  L.P.  Inglis.     Comm.  M'Ginty  v. 

M' Alpine,  1892, 19  R.  035.    L.O.  Kinoairney,  L.  Adam. 
Ferguson,  Davidson  *  Co.  v.  JoUy's  Tr.,  1880,  7  R.  600.    Prin.  appl.  Henry  v.  Millar,  1884, 

II  R.  713.    L.  Mure. 

Ferrier  v.  Angus,  1876,  3  R.  306.     Expl.  and  disting.  Young's  Tra.  v.  Jimea,  1880,  8  B.  242. 

L.P.  Inglis. 
Ferrier's  Trs.  v.  Bayley,  1877,  4  R.  738.     Appr.  and  appl.  Roesmore's  Trs.  %>.  Brownlie,  1877, 

5  R.  201.     1st  Division. 
Ferrier's  Trs.  v.  Baytet/,  1877,  4  B.  738.    FoU.  Sivright  i'.  Straiton  Eatate  Co..  1878,  5  R.  922. 

2nd  Diviaion. 
Ferrier's  Trs.  v.  Bayley,  1877,  4  R.  738.    Prin.  appl.  *Lamont  v.  Rankin's  Trs.,  1870,  6  R.  730. 

2nd  Division. 
Ferrier's  Trs.  v.  Bailey,  1877,  4  R.  738.     Ref.  to  Mackintoah  v.  Mackintosh,  1886.  13  R.  692. 

L.  Mure. 
Ferrier's  Trs.  v.  Bayley,  1877.  4  R.  738.    Comm.  M.  of  Huntly  v.  E.  of  Fife,  1887,  14  R.  1091. 

L.O.  Kinnoar. 
Ferrier'sTrs.  V.  Bayley.lSn,4:R.73B.     Prin.  appl.  Stuart  f.  Hamilton,  1880,  16  R.  1030.     C. 
Fife,  Duke  of.  v.  Assessor  for  County  of  Elgin,  1891,  18  R.  941.    Ref.  to  Macdonald.  Eraser  ft  Co. 

e.  Assessor  for  Glasgow,  1803, 20  R.  624.     L.V.A.C. 
Fife,  Duke  of.  v.  Great  North  of  SeoOand  Bailway  Co.,  1897.    See  H.  of  L.  Report.     Rev.  1001, 

-IF.  (H.L.)5.     H.  cjfL. 
Finfr-.lh:    1  ■<■.(<■..« Hi,    v.  E.   of   rhinmore.  1870,  3   R.  34,1.     Foil,  Buolianan  v.  Jameson,  1883, 

IIJ  It.  SfM).     I  at  Division. 
FineaiUe,   Viscounl,  v.  E.  of  Danmore,  1876,  3  R.  345.     Diating.  Andeniou  v.  Aiiislie,  1890, 

17  R.  337.     L.Loe. 
Finil/fi;/  T.  Mackenzie.  I87r>,  2  R.  909.    Disting.  Halliburlon,  1884,  U  R.  979.     1st  Division. 
Findiay  v.  Mackemie,  1875,  2  R.  909.     Diating.  Holond  v.  Allan,  1891,   18  R.  377.     L.J.-C. 

Macdonald. 
Findlaij  v.  Mo'-Lvnzie.  1875.2  R.  909,     Foil.  BaiUie's  Exor.  i-.  Bailhc.  1800,  I  F.  074.    2ml 
Division, 


Findlay  v.  Mackenzie.  1875,  2  B.  009.     Obs.  Mcicleod  v.  Wilson,  1903,  6  P.  213.     L.  MoncreiS. 
Finlay  v.  Royal  Litter  FrUnMy  Society.  1901,  4  F.  34.     Foil,  Batty  v.  Scottish  Lf^at  Life  A^mr- 

tmca  Society,  1»02,  4  F.  9.^i4.    2nd  Diviition. 
Fifcher  (fe  Co.  t,  Andersen,  1896,  23  R.  39.1,  per  h.  Young.     Appr.  and  foil.  Ferguson.  Davidson 

&  Co.  V.  Patereon  &  Dobbio.  1898.  I  F.  227.     L.P.  Robertson. 
Fleming  v.  LochgeUy  Iron,  and  Coal  Co.  Ltd.,  1902,  4  F.  890.     Foil  Campbell  v.  Fife  Coal  Cb. 

Ltd.,  1902,  6  F.  170.    2nd  Division. 
Fltmingy. Newport RaUway  Company.  1879,7  R.  179.     Aff.  1883,  10 R.  (H.L.)30.     H.of  L. 
Fleming  v.  NewpoH  Baiiway  Company,  afF.  1883,  10  R.  (H.L.)  30,  per  L.  Watson.     Rcf.  to 

Lynch  t.  Corporation  of  Glasgow,  1903,  5  P.  1174.     L.P.Balfour. 
Flming  t.  North  of  Scotland  Banking  Co.,  1881,  9  R.  11.    Foil.  Bowman's  Trs.  i>.  Scott's  Tra.. 

1901,  3  F.  450,     L.  Trayner.  L.  Low. 
Fleming  v.  Walker's  Trs.,  1876,  4  R.  112.     Comm.  Air  v.  Royal  Bank  of  Scotland,  1886,  13  R, 

734.    L.P.  IngUs. 
Fleming's  Trs.  v.  M'Hardy.  1892.  19  R.  542.     Foil.  M'Loren'B  Tr.  v.  National  Bank  of  Scotland 

Ltd.,  1897,  24  R.  920.     L.  Trayner,  L.  Moncreiff. 
Flemiiig's  Trs.  v.  M'Hardy,  1892,  19  R.  542,     Ref.  to  Forbes'  Tr.  v.  Forbes,  1903,  5  F.  465. 

L.O.  Pearson,  L.P.  Balfour. 
Flynn  V.  M'Oaw,  1891,  18  R,  554,  per  L,  Young.     Adh.  to  Sweeney  v.  Duncan  ft  Co..  1892, 

19  R.  870.    L.  Young. 
Flynn  v.  M'Oaw,  1891,   18  R.  S54.    Diating.  Wright  v.  Dunlop  ft  Co.,  1893,  20  R.   363. 

L.  Trayner. 
J'orftea T.  Catrd,  1877,  4  R.  1141,  Actum  p«r  L.  Deaa.    Appr.  Downieti.  Black,  1885, 13  R.  271. 

L.  Shand. 
Forbes  v.  Caird,  1877, 4R.  1141.     Ref.  to  Allison  v.  Allison's  Trs,,  1904, 6  F.  496.     L.P.  Balfour. 
Forbes  t.  The  Scottish  Provident  Inatitution,  1895,  23  R.  322.     Foil.  Standard  Life  Assurance  Co. 

ti.  Allan,  1901,  3  P.  805.     L.J.-C.  Macdonald,  L.  Trayner,  L.  Moncreiff. 
Forbes'  Trs.  v.   Davidson,   1892,  19    R.   1022.      Diating.  Porteous   v.   Haig,   1901,  3  F.   347. 

1st  Division. 
Forbes'  Trs.  v.  Davidson,  1892,  19  R.  1022.     Disting.  Magistrates  of  Edinburgh  v.  Edinburgh 

United  Breweries  Ltd.,  1903,  5  F.  1048.     L.O.  Kincaimey. 
Forgie  v.  Stewrt  db  il'Doiiald,  1876,  3  R.  1149.     Disting.  Clark  v.  Brenmer,  1881,  9  R.  372. 

L,0.  M'Laren. 
Forrest  v,  Robertson's  Trs.,  1876,  4  R.  22.    Disting.  Murray  v.  Macfarlane's  Trs.,  1895,  22  R. 

927.    L.O.  Kyllachy. 
Forrest's  Tra.  v.  Sae,  1884,  12  R.  389.     Poll.  Hairsten'a  Judicial  Factor  t..  Duncan,  1891,  18  R. 

1158.    2nd  Division. 
Forrest's  Trs.  v.  Rae,  1884,  12  R.  389.    Foil.  Ward  v.  Lang,  1893,  20  R.  949.     lat  Division. 
Forrest's  Trs.  v.  Rae,  1884,  12  R.  389.     Diating.  Paterson's  Tra  v.  Brand,  1893,  21  R.  253. 

L.O.  Stonnonth 'Darling. 
Forrester  v.  Magistrates  of  Edinhargh,  1866,  5  M.  115.     Aff.  with  var.  1869,  7  M.  (H.L,)  7-     See 

aUo  1881.  8  R.  (H.L,)  140.     H.  of  L. 
Forrester  v.  Mags,  of  Edinburgh,  aff.  with  var.  1869,  7  M,  (H,L,)  7,     See  also  1881,  8  R.  (H.L.) 

140.     Ref.  to  Andrews  v.  Ewart's  Trs.,  1886.  13  B.  (H.L.)  69.     L.  Watson. 
Forrester  v.  Mags,  of  Edinburgh,  aff.  with  var.  1869,  7  M.  (H.L.)  7.     See  also  1881.  8  R.  (H.L.) 

140.     Ret,  to  Trs.  of  Carnegie  Park  Orphanage,  1892,  19  R.  605.     L.  M'Laren. 
Forrester  v.  Mags,  of  Edinburgh,  aff.  with  var.  1869,  7  M.  (H.L.)  7.     See  alao  1881,  8  R.  (H.L.) 

140.    Ref.  to  Robbie's  Judicial  Factor  v.  Macrae,  1893,  20  R.  358.     L.  M'Laren. 
Forresters.  Magistrates  of  Edinburgh,  aS.  vnth  var.  1869, 7  M.  (H.L.)  7;  see  also  1881, 8  B.  (H.L.) 

140.    Ret.  to  Governors  of  Mitchell's  Hospital,  1902,  4  F.  582.     L.  M'Laren. 
Forrester  y.  Robson's  Trs.,  1875,  2  R.  755.     Diating.  Laird  &  Co.  v.  Laird  ft  Rutherfurd.  1884. 

12  R.  294.     L.O.  Adam. 
Forsyth  v,  Banage  £  Ftrgasoa,  1890, 18  R.  21.    Disting.  Jamieson  v.  Ruaaell  ft  Co..  1892.  19  R. 

898.     lat  Division. 
Foiheringham's  Trs.  v.  Fotheringham,  1889,  10  R.  873,     Prin.  appl.  Simona'  Tr.  v.  Neilaon,  1890, 

ISR.  135.     lat  Division. 
FUheringham's  Trs.  v.  Fotheringham,  1889,   16  R.  873,     Ref.  to  Buntine  v.  Buntine's  Trs.. 

1894,21  B.  714.     L.Adam. 
Fotheringham' s  Tra.  v.  Fotheringham,  1889,  16  B.  873.     Appr.  Murray's  Tra.  v.  Murray,  1901, 

3  F,  820.     L.P.  Balfour,  L.  Adam,  L.  M'Laren,  L.  Kinnear,  L.  Kincaimey. 
Fovlis  V.  Fairhairn,  1877, 14  B.  1088.     Oba.  Reid  v.  Reid,  1904,  6  F.  935.     L.O.  Kincaim^. 
FoxJceU  V.  Bobertson,  1900,  2  F.  932.     Bet.  to  Aitken  v.  Gourlay  ft  M'Nab,  1903,  6  P.  685. 

L,  Moncreiff, 
Fraser  v.  Caledonian  RaUway  Co.,  1902, 6  P.  41.    Held  inappl.  M'Cormick  v.  Caledonian  Railway 

Co.,  1904,  a  F.  362.     L.O.  Kincaimey. 
Fraser  v.  Caledonian  Railway  Co.,  1903,  5  F.  476.    Disting.  as  to  costs.  Brennan  v.  Dundee  & 

Arbroath  Joint  Railway.  1903.  5  F.  811,     L,  Moncreiff. 
Fraser  v.  Cameron,  1892,  19  R.  561,  per  L.  Young.    Ref.  to  Whi(«  v.  Steel,  1894,  21  R.  649. 

L.O.  Kincaimey . 
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Fraser  v.  School  Board  of  Carluke,  1877, 4  R.  892.    Comm.  Doak  v.  Neilston  School  Board,  1884, 

11  R.  574.     L.O.Kinnear. 
Fraser  v.  Downie,  1877, 4  R.  942.     Ck)mm.  Buchanan  v.  Man,  1883,  10  R.  936.     L.O.  Kinnear. 
Fraser  v.  Downie,  1877,  4  R.  942.     Recog.  Johnston  v.  The  Walker  Trs.,  1897,  24  R.  1061. 

L.O.  Kyllachy. 
Fraser  v.  Fraser,  1882,  9  R.  896.     Expl.  Macfarlane  v,  Thompson,  1884, 12  R.  232.     L.  Craighill, 

L.J.-C.  MonoreifF. 
Fraser  v.  Fraser,  1882,  9  R.  896.     Appr.  Gavin  v,  Rogers,  1889, 17  R.  206.     L.  Lee. 
Fraser  v.  Hood,  1887,  15  R.  178.     Ref.  to  Wallace  v.  Culter  Paper  Mills  Co.,  1892,  19  R.  915. 

L.  Adam. 
Fraser  v.  Kennedy,  1877,  4  R.  266.     Afif.  1878,  5  R.  (H.L.)  215.     H.  of  L. 
Fraser  v.  MaUoch,  1896,  23  R.  619,  per  L.O.  Kyllachy.     Comm.  Kerr  v.  Employers'  Liability 

Assurance  Corporation  Ltd.,  1899,  2  F.  17.     L.P.  Robertson,  L.  M'Laren. 
Fraser  v.  MaUoch,  1896,  23  R.  619,  per  L.O.  Kyllachy.     Comm.  Stevenson  v.  Sneddon,  1900, 

3  F.  182.     L.  Trayner,  L.  Moncreiflf. 
Fraser  v.  Morris,  1888,  15  R.  454.      Comm.  *Sexton  v.  Ritchie  &  Co.,  1890,  17  R.  680. 

L.  Shand. 
Frasers  v.  Edinburgh  Street  Tramways  Co.,  1882,  10  R.  264.     Op.  reserved,  Gibson  r.  Glasgow 

Police  Comm.,  1893,  20  R.  466.     L.  Trayner. 
Frasers  v.  Edinburgh  Street  Tramways  Co.,  1882,  10  R.  264.    Foil.  Morrison  v.  M*Ara,  1896, 

23  R.  564.     L.  Trayner. 
Frasers  v.  Edinburgh  Street  Tramways  Co.,  1882, 10  R.  264.     Ref.  to  Macdonald  v.  Wyllie  &  Son, 

1898,  1  F.  339.     L.  Young,  L.  Trayner,  L.  Moncreiff. 
Fraser  TyUer's  Trs.  v.  MUton,  1890,  17  R.  670.     FoU.  Nairn  v.  Speedie,  1899,  1  F.   635. 

1st  Division. 
Freer's  Trs.  v.  Freer,  1897,  24  R.  437.     Prin.  appl.  Dykes'  Trs.  v.  Dykes,  1903,  6  F.  133. 

Ist  Division, 
French  v.  Cameron,  1893,  20  R.  966.     Ref.  to  Wallace's  Factor  v.  M*Kissock,  1898,  25  R.  642. 

1st  Division. 
Frood  V.  E.  of  Stair,  1874,  2  R.  76.     Disting.  Minister  of  Borthwick  v,  Dundas,  1876,  3  R. 

361.     L.P.  Inglis. 
Fry  ds  Sons  v.  Assessor  for  Edinburgh,  1893,  20  R.  622.     Ezpl.  Beith  v.  Assessor  for  Glasgow, 

1904,  6  F.  504.     L.V.A.C. 
Fulton's  Trs.  v.  Fulton,  1880,  7  R.  566.    Comm.  Dalglish's  Trs.  v.  Bannerman's  Exors.,  1889, 

16  R.  559.     L.O.  M*Laren,  2nd  Division. 
Fyfe's  Trs.  v.  Fyfe,  1890,  17  R.  450.    Ref.  to  Bogle's  Trs.  v.  Cochrane,  1892, 20  R.  108.     L.J.-C. 

Macdonald. 

Galashiels,  Burgh  of,  v.  County  Council  of  Selkirk,  1896,  23  R.  818.     Appr.  and  foil.  Macarthur 

V.  County  Council  of  Argyll,  1898,  25  R.  829.     C. 
Galashiels,  Inspector  of  Poor  of,  v.  Inspector  of  Poor  of  Melrose^  1892,  19  R.  758.     Foil.  Dunblane 

&  Lecropt  Parish  Council  t?.  Logie  Parish  Council,  1901,  3  F.  764.     1st  Division. 
Galashiels,  Mags,  of,  v.  Schulze,  1894,  21  R.  682.     Aff.  1895,  22  R.  (H.L.)  70.     H.  of  L. 
Galashiels  Provident  Building  Society  v.  Newlands,  1893, 20  R.  821 .   Not  appl.  Agnew  v.  Ferguson, 

1903,  5  F.  879.     L.J.-C.  Macdonald,  L.  Moncreiflf. 

GaUoway  v.  Nicdson,  1875,  2  R.  650.    Disting.  Govan  Police  Comm.  v.  Armour,  1887,  14  R. 

461.     2nd  Division. 
GaUoway,  Earl  of,  v.  Duke  of  Bedford,  1902,  4  F.  851,  per  L.  Kinnear.     Adh.  Lord  Sempill  v. 

Leith  Hay,  1903,  5  F.  868.     L.  Kinnear. 
GaUoway,  Earl  of,  v.  Countess  of  GaUoway,  1902,  5  F.  48.     Aflf.  1903,  6  F.  (H.L.)  1.    H.  of  L. 
Gardiner  v.  Macfarlane,  M'Crindell  do  Co.,  "  The  Lismore,'*  1893,  20  R.  414.     Comm.  Ardan 

Steamship  Co.  Ltd.  v.  Weir  &  Co,  1904,  6  F.  294.     L.  Kinnear. 
Gardiner  v.  Main,  1894,  22  R.  100.     Appl.  Qarke  v.  Scott,  1896,  23  R.  442.     L.O.  Low. 
Gardiner  v.  Main,  1894,  22  R.  100.     Ref.  to  Traill  &  Sons  v.  Aotieselskabat  Dalbeattie  Ltd., 

1904,  6  F.  798.     L.O.  Low. 

Gardiners  v.  Victoria  Estates  Co.,  1885,  13  R.  80.     Appr.  Caledonian  Railway  Co.  v.  Chisholm, 

1889,  16  R.  622.     L.P.  IngUs. 
Gardner  v.  Gardner,  1876,  3  R.  695.     AflF.  1877,  4  R.  (H.L.)  56.     H.  of  L. 
Gardner  v.  Gardner,  aflF.  1877,  4  R.  (H.L.)  56.    Prin.  appl.  Reid  v.  Mill,  1879,  6  R.  659.     2nd 

Division. 
Gardner  v.  Gardner,  aflf.  1877,  4  R.  (H.L.)  56.    Ref.  to  Coles  v.  Homer  &  Tulloh,  1895,  22  R.  716. 

L.O.  Wellwood. 
Gardner  v.  Lucas,  1878,  5  R.  638.    See  Beresford's  Trs.  t?.  Gardner. 
Garland's  Trs.  v.  Macavlay's  Exors.     See  Hickling's  Trs.  v.  Garland's  Trs. 
Gaxdd's  Trs.  v.  Duncan,  1877, 4  R.  691.    Prin.  appl.  Grant  v.  Brooke,  1882, 10  R.  92.     L.  Shand. 
Gavin  v.  Arrd  dk  Co.,  1889,  16  R.  609.    Comm.  Prentices  v.  Assets  Co.,  1890,  17   R.  484. 

L.  Shand,  L.  Adam. 
Gavin  V.  Arrol  ds  Co.,  1889, 16  R.  509.     Held  inappl.  Devlin  v.  Jeflfray's  Trs.,  1902,  6  F.  130. 

L.  Adam,  L.  ELinnear. 
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Gavin's  Trs.  v.  Johnston's  Trs.,  1901,  4  F.  278.     Afif.  1903,  6  F.  (H.L.)  24.    H.  of  L. 
Gavine's  Trs,  v.  Lee,  1883, 10  R.  448.     Ref .  to  Harvey  v.  Smith,  1904,  6  F.  51 1 .     L.P.  Balfour. 
Geary  v.  WiUiam  Dixon  Ltd,,  1902,  4  F.  1143.    FoU.  Parker  v.  William  Dixon  Ltd.,  1902,  4  F. 

1147.     L.J.-C.  Macdonald. 
General  Property  Investment  Co,  dt  Liquidator  v.  Matheson's  Trs.,  1888,  16  R.  282.    Comm.  and 

disting.  General  Property  Investment  Go.  &  Liquidator  v.  Graig,  1891,  18  R.  389.    L.O. 

Kinnear,  L.  M'Laren. 
General  Property  Investment  Co,  <fc  Liquidator  v.  Maiheson's  Trs,,  1888,  16  R.  282.    Gomm. 

Robertson  v.  British  linen  Go.,  1891, 18  R.  1225.     L.O.  Stormonth-Darling. 
General  Property  Investment  Co,  ds  Liquidator  v.  Matheson*s  Trs.,  1888,  16  R.  282.     Disting. 

Muirhead  v.  Forth  &  N.  Sea  Steamboat  Mutual  Ins.  Co.,  1893,  20  R.  442.     L.O.  Weliwood. 
Gibb  V.  Crombie,  1875,  2  R.  886.    Disting.  Morris  v.  Boase  Spinning  Go.  Ltd.,  1895,  22  R.  336. 

L.J.-G.  Macdonald. 
Gibs&n  V.  Gibson,  1894,  21  R.  470.    Disting.  Murray  v,  Murray,  1894,  21 R.  723.    L.  Rutherfurd- 

Clark,  L.  Trayner. 
Gibson  v.  M'Fagan,  1874,  1  R.  853.     Disting.  Whyte  v,  Whyte,  1884,  11  R.  710.     L.O.  Lee. 
Gibson  v.  M'Kean,  1900, 2  F.  1079.    Disting.  Adam  v,  Adam's  Trs.,  1903, 6  F.  863.    L.P.  Balfour, 

L.  Adam. 
Gibson  v.  Nimma  dc  Co.,  1895, 22  R.  491.    Comm.  and  disreg.  Macdonald  v,  Wyllie  &  Son,  1898, 

1  F.  339.    2nd  Division. 
Gibson  v.  Wilson,  1901,  3  F.  661.    Prin.  appl.  Caton  v.  Summerlee  &  Mossend  Iron  and  Goal  Co. 

Ltd.,  1902, 4  F.  989.    L.  Trayner. 
Gibson's  Trs.   v.   Fraser,  1877,   4  R.    1001.     Disting.  Rose  v.  Johnston,  1878,  6  R.   600. 

L.  Ormidale. 
Gibson's  Trs.  v.  Galloway,  1896,  23  R.  414.     Expl.  Drybrough  &  Co.  Ltd.  v.  Roy,  1903,  5  F.  666. 

2nd  Division. 
Gibson's  Trs.  v.  Boss,  1877,  4  R.  1038.    Disting.  Mitchell  v.  Mitchell,  1877,  6  R.  164.    L.J..C. 

Moncreiff. 
Gibson's  Trs.  v.  Ross,  1877,  4  R.  1038.    Disting.  Duthie's  Trs.  v.  Kinloch,  1878,  6  R.  858.    2nd 

Division. 
Gibson's  Trs.  v.  Boss,  1877,  4  R.  1038.    Comm.  Douglas'  Trs.  v.  Kay's  Trs.,  1879,  7  R.  295. 

L.  Shand. 
Gibson's  Trs.  v.  Ross,  1877,  4  R.  1038.    Ref.  to  Qouston's  Trs.  v.  Bulloch,  1889,  16  R.  937. 

L.  Shand. 
Gibson's  Trs.  v.  Ross,  1877,  4  R.  1038,  per  L.P.  Inglis.    Appr.  Kinmond's  Trs.  v.  Mess,  1898,  25 

R.  819.     1st  Division. 
Gilbert's  Trs.  v.  Crerar,  1877,  5  R.  49.     Rev.  1878,  6  R.  (H.L.)  217.    H.  of  L. 
Gilbert's  Trs.  v.  Crerar,  rev.  1878,  6  R.  (H.L.)  217,  per  L.  Blackburn.     Appr.  and  appl.  Haldane 

Trs.  V.  Murphy,  1881,  9  R.  269.     L.  Shand. 
Gilbert's  Trs.  v.  Crerar,  rev.  1878,  5  R.  (H.L.)  217,  per  L.  Blackburn.    Ad.  Waters'  Trs.  v.  Waters, 

1884, 12  R.  263.    L.J.-O.  Moncreiflf. 
Gilbert's  Trs.  v.  Crerar,  rev.  1878,  6  R.  (H.L.)  217.     Comm.  Gregory's  Trs.  v.  Alison,  1889, 

16  R.  (H.L.)  10.    L.Watson. 
GUbert's  Trs.  v.  Crerar,  rev.  1878,  5  R.  (H.L.)  217.    Comm.  Cumming's  Trs.  t\  White,  1893, 

20  R.  464.    L.  Young. 
Gilbert's  Trs.  v.  Crerar,  rev.  1878,  5  R.  (H.L.)  217.    Comm.  White's  Trs.  v.  Chrystal's  Trs., 

1893,  20  R.  460.    L.  Young. 
Gilbert's  Trs.  v.  Crerar,  rev.  1878,  6  R.  (H.L.)  217.    Rei  to  Hickling's  Trs.  v.  Garland's  Trs., 

1898,  1  F.  (H.L.)  7.     L.  Shand,  L.  Davey. 
Gilbert's  Trs.  v.  Crerar,  rev.  1878,  5  R.  (H.L.)  217.    Ref.  to  Thompson's  Trs.  v.  Jamieson, 

1900  2  F  470     C 
Gilbert's  Trs.  v.  Crerar',  rev.  1878,  6  R.  (H.L.)  217.    Prin.  appl.  Gardner  v.  Hamblin,  1900,  2  F. 

679.     L.P.  Balfour,  L.  McLaren. 
GiUbertson  v.  Mackenzie,  1878,  6  R.  610.    Comm.  Coulthard  v.  Mackenzie,  1879,  6  R.  1322. 

L.J.-C.  Moncreiff,  L.  Ormidale. 
Gilchrist  v.  Mackenzie,  1878,  6  R.  610.    Comm.  Mackenzie  v.  Murray,  1881,  9  R.  186.     L.J.-C. 

Moncreiff,  L.  Craighill. 
Gilchrist's  Trs.  v.  Dick,  1883, 11  R.  22,  per  L.P.  Inglis.    Appl.  Harris  v.  Howie's  Tr.,  1893,  21  R. 

16.     1st  Division. 
GiUespie  <fc  Paterson  v.  Glasgow  City  Bank,  1879,  6  R.  714.     Aff.  1879,  6  R.  (H.L.)  104.    H.  of  L. 
GiUespie  dk  Paterson  v.  Glasgow  City  Bank,  aff.  1879,  6  R.  (H.L.)  104.    Gomm.  Steedman  r. 

Glasgow  City  Bank,  1879,  7  R.  111.     L.  Shand. 
Gilmour  v.  Bank  of  Scotland,  1880,  7  R.  734.    Disting.  Commercial  Bank  of  Scotland  v.  Pattiaon's 

Trs.,  1891,  18  R.  476.     L.O.  Trayner. 
GUmour  v.  Caledonian  Ins.  Co.,  1891,  18  R.  1219.    Rev.  1892,  20  R.  (H.L.)  13.    H.  of  L. 
GUmour  v.  N.  B.  RaUway  Co.,  1893,  20  R.  409.     Rev.  1893,  20  R.  (H.L.)  63.     H.  of  L. 
GUroy  Sons  ds  Co.  v.  Price  <fc  Co.,  1891, 18  R.  669.     Rev.  1892, 20  R.  (H.L.)  1.     H.  of  L. 
GUroy  Sons  da  Co.  v.  Price  dk  Co.,  rev.  1892,  20  R.  (H.L.)  1.    Ref.  to  Park  v.  Duncan  &  Son, 

1898, 25  R.  628.    L.  Young,  L.  Moncreiff. 


Oirvaa  v.  Campbdl,  1875,  3  R.  1.    Comm.  Fateraon  v.  Johnston,  1879,  T  B.  17.    L.  Ormidale, 

L.  CraighiU. 
Oirvan  v.  CampbeU,  187S,  3  R.  1.     Comm.  Dunbar  v.  Rule,  1883,  II  R.  167.     L.  Fraser. 
Glasgow,  Assessor  for,  v.  N.  B.  RaUway  Co.,  1884,  11  R.  S62.     Ref.  U>  Macdonald,  Fraser  &  Co. 

V.  ABBcBsor  for  Glasgow,  1893,  20  R.  624.    L.V.A.C. 
Qlaegow  City  Bank,  Liquidaiora  of,  v.  Assets  Go.  Ltd.,  1883,  10  B.  676,  per  L.P.  Tnglis,  679.     Ref. 

to  AssetB  Co.  Ltd,  v.  Baia'a  Tre.  and  Phillip's  Tra.,  1904,  6  P.  876.     L.  Moncreifi. 
Glasgow  City  Bank,  Liqvidators  of,  v.  Mackinwm,  1882,  tf  R.  536.     Ref.  to  Scottish  MortgMe  t 

Land  Investment  Co.  of  New  Mexico  v.  Comm.  of  InUod  Revenue.  1886,14  R.  98.   L,  Mule, 
Glasgow  City  Bank.  Ligvidalors  of,  v.  SicoUon's  Tra.,  1882,  9  R.  689.     Comm.  Sl«watt  v.  Brown, 

1882,  10  R.  192.     L.  Shand. 
Glasgow  City  Bank,  Liquidators  of.  v.  Nicdson't  Trs.,  1882,  9  B.  689.    Held  inappl.  *National 

Bank  of  Scotland  v.  Union  Bank  of  Scotland,  188fi,  13  R.  380.     L.  J.-O.  Mouoreiff. 
Olasgow  City  tfe  District  Railway  Co.  v.  HTdchison'a  Tra.,  1884,  11  B.  (J.C.)  43.     Appr.  Glasgow 

City  &  District  Railway  Co.  v,  Mags,  of  Glasgow,  1884,  11  B.  1110.     let  Division. 
Glaagow  City  di  Distria  Railway  Co.  v.  McOeorge,  Cotaan,  A  GaOoiDay,  1886,  13  B.  609.    Ref.  to 

Laaorluhire  &  Dumbartonabiro  Railway  Co.  v.  Main,  189G,  22  R.  912.    Ii.O.  Low. 
GOagow,  Corporation  of,  v.  M'Ewan.     See  Heritors  of  Stratbblane  v.  Corporation  of  Glasgow. 
Gttagow  Court  House  Commiaaionera  v.  Lanarkahire  County  Council,  1900,  3  F.  103.     Rev.  1902, 

6  F.  (H.L.)  5.    H.  of  L. 
QUagow,  Magiatralts  of,  <tc.,  1884, 12  R.  3,    Held  mappl.  Arondale  Fuish  Council  v.  Lanarkshire 

District  Committee,  1898,25R.594.     L.V.A.C. 
Glasgow,  Mags,  of,  v.  Farie,  1887,  14  R.  349.     Rev.  1888,  15  R.  (H.L.)  94.     H.  ot  L. 
Olssgoic,  Maga.  of,  v.  Farie,  rev.  1888, 16  R.  (H.L.)  94,  p«- L.Watson.    Ref .  to  Glasgow  ft  S.-W. 

Railway  Co.  v.  Bain,  1893,  21  R.  134.     L.O.  Stormonth-Darliog,  L.J.-a  Macdonald. 
Olasgow,  Maga.  of,  v.  f arte,  rev.  1888, 15  R.  (H.L.)  94.     Comm.  Assessor  for  Fortobello  0.  HitoheU 

ft  Sons,  1896.  23  R.  686.     L.V.A.C. 
Qiaagoui,  Maga.  of,  v.  Farie,nv.  1888, 16  R.  (H.L.)  94.    Comm.  and  appl,  North  British  Railway 

Co.  V.  Turners  Ltd.,  1904,  6  F.  900.     L.O.  Pearson.  1st  Division. 
Glasgow,  Magitirales  of,  v.  Hall,  1887, 14  B.  319.    FoU.  Pumpherston  Oil  Co.  Ltd.  v.  Wilson,  1901, 

3  F.  1099.     iHt  Division. 
Glasgow,  Mags,  of,  v.  Hay,  1883,  10  B.  635.    Bef.  to  Cassele  v.  Lamb,  18S6,  12  B.  722.    L.O. 

Adam,  L,  Shand. 
GUugow.  Mags,  of,  v.  Police  Comm.  of  Hillkead,  1886,  12  B.  864.     AEf.  1886,  13  R.  (H.L.)  110. 

H.  of  L. 
Glasgow,  Mags,  of,  v.  Police  Comm.  of  BiUhead,  aS.  1886,  13  R.  (H.L.)  110.    Comm.  Lower 

Ward  of  Lanarkshire  Boad  Trs.  v.  Mags,  of  Glasgow,  1887,  14  R.  890.     1st  Division. 
Glasgow  Police  Commissioners  v.  M'Omish  it  Arthur,  1896,  23  R.  896.     Var.  1898,  25  R.  (H.L.) 

45.    H.otL. 
aiatgow  Provident  Inve^menl  Society  v.  Westminster  Fire  Office,  1887,  14  B.  947.    Aff.  I8S8, 

16  R.  (H.L.)  89.    H.  ofL. 
Olaagow  Royal  Infirmary  v.  Wylie,  1877,  4  R.  894.     Prin.  appl.  Berkeley  t>.  Baird,  1895,  22  B. 

372.    L.  Adam. 
Obttgow  Tramway  it  OmnibM  Co.  Ltd.  v.  Corporation  of  Glasgow,  1897.  24  R.  628.    Rev.  1898, 25 

R.  (H.L.)  77.     H.  OfL. 
Glasgow,  University  of,  v.  YuilCs  Tr.,  1882,  9  B.  643.     Eof.  to  Macbride  v.  Stevenson,  1884,  11 

E.  702.     L,  Mure. 
Glasgow,  Univcraily  of,  v.  YuiWs  Tr.,  1862. 9  R.  643.   Comm.  N.  Albion  Property  Investment  Co. 

Ltd.  V.  MacBean's  Curator  bonis.  1893,  21  B.  90.     L.O.  Wellwood. 
Glasgow  Water  Comm.  v.  Inland  Sevenw,  1876,  2  R.  708.    Bef.  to  Harris  v.  CorporaUon  of 

Irvine,  1900,  2  F.  1080.    L.P.  Balfour. 
Glasgow  Water  Comm.  v.  MiUer,  1886,  13  B.  489.     FoU.  Allan  v.  Hamilton  Water  Works  Comm., 

1867.  14  R.  485.     Ist  Division. 
Glasgow  Wain  Comm.  v.  MiUer,  1886,  13  R.  489.    FoU.  Harris  t'.  Corporation  of  Irvine,  1900, 

2  F.  1080.     L.P.  Balfour. 
Glasgow  <t  S.-W.  Railway  Co.  v.  Assessor  for  Greenock,  1898,  25  R.  1229,  per  L.V.A.C,  1233. 

Rep.  Stirling  Gaslight  Co.  v.  Assessor  tor  Stirling.  1899,  1  F.  583.     L.V.A.C. 
Glasgow  d.-  S.-W.  RaUway  Co.  v.  Banks,  1880,  7  R.  1161.     Ref.  to  BusseU  v.  Coutts.  188L  9  B. 

261.     L.Mure. 
Glasgow  dk  S.-W.  Railway  Co.  V.  Bants,  1880.  TV,.  1161.    FoU.  and  quest.  *  Inland  Bevenuo  v. 

Grant.  1898,  25  B.  1040.     1st  Division. 
Glasgow  A:  S,-W.  Railway  Co.  v.  Inland  Revenue,  1886,  13  B.  480.    Bev.  1887.  14  B.  (H.L.)  33. 

H.  of  L. 
Glasgow  A  S.-  W.  RaUway  Co.  v.  Laidlaw,  1900,  2  F.  708,  per  L.P.  Balfour,  711.    Appr.  Condron 

V.  Gavin  Paul  &  Sons  Ltd..  1903.  6  F.  29.     L.  Adam. 
Glasgow  ,1,  S.-W. RaUway  Co.  r.  Maga.  of  Glasgow,  ISM,  21  B.  1033.    AS.  1895, 22  R.  (H.L.)  29. 

H.  ot  L. 
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OUut  V.  Paitley  Race  CommiUee,  1902,  5  F.  14.     Held  iuappl.  Fhiliipa  i;.  Humber,  10O4,  6  F.  814. 

L.  M'Loren,  L.  Kiancar. 
aien  V.  Scaiee-  Tr.,  1881,  0  R.  317.    Comm.  Bumew  (Flemmg'a  Tre.)  u.  Fleming's  Tutora,  1882, 

0  R.  1013.     L.J.-C.  Moncreiff,  L.  Rutherfurf-aark. 
Oottze  V.  Aders.  Preytr  <t-  Co.,  1874,  2  R.  150.     Appr.  *Ph08phAt«  Sewage  Co.  r.  I.aTr»on  4 

Sons'  Tr.,  1878,  5  R.  1125.     L.P.  Inglis.  L.  Deaa. 
Ooeizt  V,  Aders,  Preyer  *  Co.,  1874,  2  E.  150.     Diating.  "Orr  Ewing  v.  Orr  Ewing's  Tre..  1884, 

11  R.  600.     L.P.  IngUfl. 
QoOze  V.  Adtra.  Preyer  <t  Co.,  1874,  2  R.  150.     Comm.  Gibaon  v.  Miinro,  1894,  21  R.  &40.      L.O. 

Kincaimey. 
OoOxt  V.  Aderg.  Preyer  <L  Co..  1874,  2  R.  150,  per  L.P.  Inglis,  154.    Ret.  U.  Obera  i:  Paton's  Trs., 

1897,  24  R.  719.     L.O.  Kyllachy. 
Ooidie,  A-c.  V.  Shedden,  ic,  1886, 13  R.  138.    Foil.  Foley  v.  CoBtello,  1B04, 6  F.  365.    L.  Trayner. 

L.  Moncreiff. 
Goodman  v.  L.  A  N.-W.  Railway  Co.,  1877, 14  S.L.R.  449.     Ref.  to  WilUamaon  c.  N.-E.  RaUwa-- 

Co.,  1884,  11  R.  596.    L.O.  Lee, 
OoodmaBv.  L.  tt.y.H'.  flaiimiyCo.,  1877.  14S.L.R.  449.     Comm.  Roaaea  u.  H.  H.  Sir  Bhagvit 

Sinbjce,  1891, 19  R.  31.    L.O.  8 tormonth -Darling,  L.J.-C.  Macdonald. 
Gordon  v.  British  and  Foreign  Metaline  Co.,  1886,  14  R.  75.    Ret.  to  Williamson  v.  Umphray  * 

RobertHon.  1890,  17  R.  905.     L.P.  Inglis. 
OordoH  V.  Gordon's  Trs.,  1881.  9  B.  60.     Aff.  1882,  9  R.  (H.L.)  101.     H.  of  L. 
Gordon's  Trs.  v.  Gordon,  1882, 19  S.L.R.  649.     Ref.  to  •Oamithera  v.  Camithera'  Tr.,  1895,  22  R. 
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Qosiing  v.  Brown,  1878,  5  R.  755,  per  L.  MoDcreiff  and  L.  Giffoid.     Disrog.  Lord  Advocate  r. 

Young,  1898,  25  R.  778.     1st  Division. 
QomtU  V.  Assessor  for  Edinburgh,  1883,  10  R.  665.     Prin.  Bppl.  Morriaon'a  Tre.  v.  Aseesaor  ;or 

Coatbridge,  1893.  20  R.  616.     L.V.A.C. 
Qotnell  V.  Assessor  for  Edinburgh,  1883,  10  R.  665.     Prin.  appl.  Furness  GaBcs  Co.  v.  Assctaor 

for  Lanarkahite,  1893,  20  R.  620.     L.V.A.C. 
OoeneU  t.  Aasessor  for  Edinburgh,  1883.  10  R.  665.    Ret.  to  Macdonald,  Fraser  k  Co.  v.  Assetsor 

for  Glaflgow,  1893,  20  R.  624.     L.V.A.C. 
Oosneli  V.  Assessor  for  Edinburgh,  1886,  12  R.  671.     Conun.  Trs.  of  Dundee  Haj'bour  v.  Dundee 

AEiaessor,  1886,  13  R,  829.     L.V.A.C. 
GosneU  v.  Assessor  for  Edinburgh,  J885,  12  R.  571.     Diating.  N.B.  Railway  Co.  v.  Aasesaoi  for 

Glasgow,  1890,  17  R.  846.     L.V.A.C. 
Gomdl  V.  AvveasoT  for  Edinburgh,  1885,  12  R.  671.     Ret.  to  Hacdonald,  FraHcr  &.  Co.  v.  Asseeaor 

for  Glasgow,  1893,  20  R.  624.    L.V.A.C. 
Could  V.  aoidd,  1887,  16  R.  229.     Rof.  to  Gibaon  t;.  Gibaon,  1894,  21  R.  470.      L.O.  WeU- 

Qourlay  v.  Hodge,  1875.  2  R.  738.    Ref.  to  Patereon's  Tr.  v.  Paterson's  Tra.,  1891,  19  R.  91. 

L.  M'Laren. 
Gourlay  v.  Mai-kie,  1887,  14  R.  403.     Bef.  to  Cowdenbeath  Coal  Qo.  Ltd.  v.  Clydesdale  Bank 

Ltd.,  1895.  22  R.  682.     L.O.  Low. 
Gow  v.  Gow,  1887.  14  R.  443.     Diating.  Gibson  v.  Gibaon.  1894,  21  B.  470.     L.O.  Wellwood. 
Gow  V.  Henry.  181)1).  2  F.  48.     Comm.  Welsh  v.  Cousin,  1899, 2  F.  277.     2nd  Diviaion. 
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4  F.  739.    L.O.  KyUachy.  L.P.  Balfour. 
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837.     1st  Division. 
Qrakame  v.  Mags,  of  Kirkcaldy,  1879,  6  R.  1066,     Comm.  and  appl.  Murray  v.  Maga.  of  Forfar, 

1893,  20  R.  908,     L.O.  Kincairaey. 
Grahame  v.  Hags,  oj  Kirkcaldy,  1879,  6  R.  1066.     Prin.  appl.  •Wallaco-James  v.  Montgomerie 

&  Co.  Ltd.,  1902.  4  F.  771.     L.O.  Kincaimey,  1  at  Division. 
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Grant's  Trs,  v.  Morison,  1875,  2  R.  377,  per  L.P.  Inglis.     Appr.  Grant  v.  Mackenzie,  1899,  1  F. 

889.     1st  Division. 
Gray  v.  Craig,  1892, 20  R.  81.     FoU.  Ross  v.  Carbery,  1897, 25  R.  98.     R.A.C. 
Gray,  Baroness,  v.  Richardson,  1876,  3  R.  1031.     Aff.  1877,  4  R.  (H.L.)  76.     H.  of  L. 
Gray  v.  Gray's  Trs.,  1878,  5  R.  820.     Comm.  *Campbell  v.  Campbell,  1878,  6  R.  310.     L.  Young, 

L.  Ormidale. 
Gray  v.  Gray's  Trs.,  1878,  5  R.  820.     Comm.  Campbell  v.  Campbell,  1880,  7  R.  (H.L.)  100. 

L.  Hatherley. 
Gray  v.  Gray's  Trs.,  1878,  5  R.  820.     Ref.  to  Currie  v.  McLennan,  1899, 1  F.  684.    L.O.  Kyllachy, 

L.  Moncreifif. 
Gray  v.  The  Society  for  the  Prevention  of  Cruelty  to  Animals,  1890,  17  R.  1185.     Disting.  Milno 

V.  Walker,  1893,  21  R.  155.     L.O.  Kincaimey. 
Great  North  of  Scotland  Railway  Co.  v.  Uighlwd  Railway  Co.,  1894,  n.r.      Aff.  1896,  23  R.  (H.L.) 

80.     H.  of  L. 
Great  North  of  Scotland  Railway  Co.  v.  Mann,  1892,  19  R.  1035.     Disting.  Qawford's  Trs.  v. 

Lennox,  1896,  23  R.  747.     L.J.-C.  Macdonald. 
Greenlees'  Trs.  v.  Greenlees,  1894, 22  R.  136.    Disting.  Russell  v.  BeWa  Trs.,  1897, 24  R.  666.     2nd 

Division. 
Greenlees'  Trs.  v.  Greenlees,  1894,  22  R.  136.    Foil.  Ballantyne's  Trs.  v.  Kidd,  1898,  25  R.  621. 

L.J.-C.  Macdonald,  L.  Trayner,  L.  Moncreiff. 
Greenock  Harbour  Trs.,  1888,  15  R.  343,  per  L.P.  Inglis  at  350.     Appr.  Cowan's  Trs.  v.  Feme's 

Curator  bonis,  1897,  24  R.  590.     L.  Adam. 
Greenock  Investment  Co.,  Liquidator  of,  v.  Agnew,  1884, 1 1  R.  976.     Ref.  to  *Trs.  of  N.B.  Building 

Society,  1885,  12  R.  1271.     1st  Division. 
Greenock  Parochial  Board  v.  Coghill  <fc  Son,  1878,  5  R.  732.     Ref.  to  Ma<jkay  &  Son  v.  Police 

Comm.  of  Leven,  1893,  20  R.  1093.     L.  Adam. 
Gregory's  Trs.  v.  Alison.     See  Murray  v.  Gregory's  Trs. 
Gregson  v.  Alsop,  1897,  24  R.  1081.     Ref.  to  Macdonald  v.  Newall,  1898,  1  F.  68.     L.P. 

Robertson. 
Greig  v.  MacCreath,  1882,  10  R.  11.     Disting.  Murray  v.  Donnan,  1882,  10  R.  13.     L.  Mure. 
Greig  v.  Simpson  <t-  Craig,  1876,  3  R.  642.     Comm.  Hunter  v.  Henderson,  1895,  22  R.  331. 

L.J.-C.  Macdonald,  L.  Rutherfurd-Clark. 
Greig  v.  Simpson  ds  Craig,  1876,  3  R.  642,  dictum  per  L.P.  Inglis.     Comm.  and  disreg.  ♦Parish 

Council  of  Rutherglen  v.  Parish  Council  of  Glasgow,  1901,  3  F.  705.     L.  Young. 
Greig  v.  Simpson  dh  Craig,  1876,  3  R.  642,  dictum  per  L.P.  Inglis.     Comm.  and  disreg.  Parish 

Council  of  Rutherglen  v.  Parish  Council  of  Glasgow,  1902,  4  F.  (H.L.)  19.    L.  Robertson. 
Greig  v.  Simpson,  1888,  16  R.  18.    Expl.  Parish  Council  of  Kilmarnock  v.  Parish  Council  of 

Leith,  1898,  1  F.  103.     L.  M*Laren. 
Greig  v.  Young,  1878,  5  R.  977.    Foil.  Caldwell  v.  Dempster,  1883,  10  R.  1263.     C. 
Greville  Nugent  v.  GreviUe  Nu^gents'  Trs.     See  Nugents'  Trs.  v.  Nugent. 
Grewar  v.  Caledonian  Railway  Co.,  1902,  4  F.  895.    Foil.  M*Cue  v.  Barclay,  Curie  &  Co.  Ltd., 

1902,  4  F.  909.     Ist  Division. 
Grewar  v.  Caledonian  Railuxiy  Co.,  1902,  4  F.  895.     Appr.  and  foil.  Gibb  v.  Dunlop  &  Co.  Ltd., 

1902,  4  F.  971.     L.  Trayner. 
Grey  v.  Weir,  1891,  19  R.  25.     Disting.  Pollock  v.  Goodwin's  Trs.,  1898,  25  R.  1051.     L.O.  Kin- 

caimey. 
Grierson,  1887,  26  S.L.R.  649.     FoU.  *Karl  of  Galloway  v.  Countess  of  Galloway,  1902,  6  F.  48. 

L.O.  Pearson. 
Grierson,  Oldham  <t-  Co.  Ltd.  v.  Forbes,  Maxwell  <k  Co.  Ltd.,  1895, 22  R.  812.     Prin.  appl.  ♦Inter- 
national Fibre  Syndicate  Ltd.  v.  Dawson,  1900,  2  F.  636.     L.O.  Kincairney. 
Grieve  v.  Grieve,  1885,22  S.L.R.  647.    Comm.  and  not  foil.  L.  v.  L.,  1890, 17  R.  754.    L.O.  Trayner. 
Grigor  v.  Maclean,  1896, 24  R.  86.    Foil.  Moyes  v.  M*Diarmid,  1900,  2  F.  918.     L.P.  Balfour. 
GuUd  v.  M'Lean,  1897,  26  R.  106.     Held  inappl.  Jackson's  Tr.  v.  WilUam  Dixon  Ltd.,  1901,  3  F. 

782.     L.  Trayner,  L.  Moncreiff. 
Guild  V.  M'Lean,  1897,  25  R.  106.    Not  appl.  Stewart  v.  James  Keiller  &  Sons  Ltd.,  1902,  4  F. 

657.     L.O.  Kincaimey. 
Gunn  V.  Hunter,  1886,  13  R.  673.    Ref.  to  Mavor  &  Coulson  v.  Grierson,  1892,  19  R.  868. 

L.  Rutherfurd-Clark,  L.  Travner. 
Gidhrie,  1880,  8  R.  34.     Ref.  to  Hughes'  Trs.  v.  Corsane,  1890,  18  R.  299.     L.J.-C.  Macdonald. 
Guthrie  v.  Shearer,  1873,  1  R.  181.     Disting.  Davie  v.  Stark,  1876,  3  R.  1114.     L.  Ormidale. 
Guthrie  d;  M'Connachy  v.  Smith,  1880,  8  R.  107,  per  L.  Shand.     Adh.  Cassels  v.  Lamb,  1885, 

12  R.  722.     L.  Shand. 
Guthrie  ds  M'Connachy  v.  Smith,  1880,  8  R.  107.     Ref.  to  N.  Albion  Property  Investment  Co. 

Ltd.  V.  MacBean's  Curator  bonis,  1893,  21  R.  90.     L.O.  Wellwood. 
GiUhrie  db  M'Connachy  v.  Smith,  1880,  8  R.  107.     Comm.  Nelson's  Trs.  v.  Tod,  1904,  6  F.  475. 

L.O.  Kincaimey. 
Guthrie,  Craig,  Peter  <f?  Co.  v.  Magistrates  of  Brechin,  1888, 16  R.  385.     Disting.  Cowie  &  Son  v. 

Commissioners  of  Dufftown,  1900,  3  F.  257.     Ist  Division. 
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Hairaen's  Judicial  Faelor  v.  Dunain,  1891,  IS  R.  1 158.     Diating.  PatWsoD's  Tre.  v.  Brand,  ISfiO; 

21  B.  2.'i3.     L.O.  Stonnonth-Dorling. 

Hiddajte  V.  Otruin  <t  Partpatrick  Railuay  Co.,  1A»1,  8  B.  669  and  1003.    Comm.  Cow&n'a  Tra.  v. 

Ferrie'B  Curator  bonit,  1897,  24  R.  590.     h.  Kinnear. 
Haidane'a  Tra.  v.  Haldane,  1895.  23  R.  276.     Foil.  •M'CuDoch's  Tm.  v.  MaccuUoch,  1900,  2  F. 

749.     2Dd  DivUion. 
Haldant'i  Tra.  v.  Haldant,  1896,  23  R.  276.     Appr.  aad  held  inappl.  M'CuUoch'e  Tre.  r.  Mac- 
cuUoch, 1903,  6  F,  (H.L.)  3,     L.  Davey. 
Haidane'a  Trs.  v.  Murphy,  1881,  ft  R.  26B.     Comm.  •Murroy  v.  Gregory's  Tre.,  1887,  14  R.  368. 

1st  Diviaioa. 
Uaidane'a  Tra.  v.  Murphy.  1881,  9  R.  269.    Comm.  aad  corrected.  Steel's  Tre.  ti.  Steel.  ISSS, 

16  E.  204.     L.P.  IngliB. 
Haldane'a    Tra.   v.   MurpKy,    1881,    ft    R.   269.      Disappr.   Murray   v.   Gregory's  Trs.,    1889, 

16  R.  (H.L.)  10.     H.of  L. 
Uaidane'a  Tra.  v.  MurjAy,  1881,  9  R.  26ft.    Held  ovemil.  E.  of  Dalhousie'a  Tre.  v.  Young,  1B89, 

16  R.  681.     L.  .Shand. 
Haldant'a  Tra.  v.  Murphy,  1881,  9  R.  26ft.     Held  overrul.  Stuart  v.  Jackson,  1889,  17  R.  85. 

L.  Shand. 
Uaidane'a  Trs.  v.  Mur^y,  1881,  9R.  26ft.     Comm.  Thompson's  Tra.  v.  Jamieaon,  1900,  2  F. 

470.     C. 
HaU  V.  Olaagaui  Union  Railviay  Co.,  1881.  8  R.  687.     Comm.  Hall  v.  N.  B.  Railway  Co.,  1883, 

10  R.  857.     L.O.  M'LaiMi,  L.P.  Inglis.  L.  Shand. 
AdU  V. /fu(<n«r,  1897,  24  R.  87S.    FoU,  Caldwell  i?,  M'CaUum,  1901,  4  F.  371.    L.  TrayDco-,  L. 

MoncreitT. 
HaU'a  Tra.  v.  Maedonaid.     See  Macdonald  v.  HaU. 

HaUiburton,  1884,  1 1  R.  ft7ft.     Prin.  appl.  Oeland  i>.  Allan.  1891,  18  R.  377.     L.J.-C.  Macdonald. 
HaUiburton.  ibc.,  18S4,  11  R.  ft7ft.     Diating.  BailUe's  Exor.  v.  BaillJe,  ISftft,  1  F.  974.     ^dA 

Division. 
UaUiday'a  Exor.  v.  HaUiday'a  Kxora.,  1888.  14  R.  251.     Reoog.  Thomson  v.  Wilstm's  Trs.,  1895, 

22  R.  866.     2nd  Division. 

HamxUon  v.  HamiUon,  1877, 4  R.  688.    Disting.  Bun  v.  Gibb,  1877, 4  R.  732.    L.  Onnidale. 
HamilUn  v.  Robertson,  1878. 5  R.  839.    Held  inappl.  WiUiamson  v.  Macphereon  k  Co.,  1904,  6  F. 

863.     L.O.  Kincaimey. 
Hamilton,  Duke  of,  v.  AUan,  1878,  5  R.  510.    Appr.  Earl  of  Home  t^.  Lord  Belhaven  and  Stcmton, 

190S,  5  F.  (H.L.)  13.     L.  Davey,  L,  Robertson. 
flamtWon,  Cuteo/.v.BucAanan,  1877,4R.  328,  854.     Aff.  1878,  6  B.  (H.L.)  69.     H.  otL. 
Hamilton.  Duke  of,  v.  Qv.ild,  1883,  10  R.  1117.     Ref.  to  Lord  Home  v.  Lydl,  1887,  15  R.  193. 

L.O.  Kiunear. 
HamiUon,  Duke  of,  v.  OuUd,  1883,  10  B.  1117.    Comm.  Stuart  v.  Hamilton,  1889,  16  R.  1030. 

L.  Kyllachy. 
HamiUon ModdLodging-HouaeCo.Ltd.\.  Wataon,  1900,2P.431.     FoU.M'NeiU'aTra.u Wataon. 

1901,  3  F.  817.     L,  Trayner,  L.  MonoreilT. 
Hamilton,  Xiabet,  v.  jV.  B.  Railuay  Co.,  1886,  13  R.  454,  per  L.  Adam.     Comm.  "Mags,  of 

Glasgow  V.  Farie,  1887. 14  B.  340.     1st  Division. 
HamiUon,  Niabet.  v.  N.  B.  Hailicay  Co.,  1888,  13  B.  454.     Disting.  E.  of  Uopetoun  V.  N.  B.  Rail- 
way Co.,  1893. 20  R.  704.     2nd  Division. 
Hamilton,  Nisbet,  v.  N.  B.  RaUway  Co.,  1886,  13  R.  454.    Ref.  to  Glasgow  &  S.-W.  Railway  Co. 

V.  Bain.  1893,  21  R.  134.     L.O.  Stormonth- Darling. 
Wamitton'a  Trs.  v.  JJoyea.  18!)8,  25  R.  899.     Aff.  1899,  1  F.  (H.L.)  7ft.     H.ofL. 
Hamilton's  Tra.  v.  Boyes,  aff.  1899,  1  F.  (H.L.)  79,    Foil.  Moon's  Trs.  P.  Moon,  1899,  2  F.  201, 

L.  TrajTier,  L.  Moncroiff. 
HamiUon'e  Tra.  v.  Boyat,  aff.  1899,  1  F.  (H.L.)  79.    Foil.  Farquharwn  r.  Kelly,  1900,  2  F.  863. 

Ist  Division. 
Hamilton'a  Tra.  v.  Hamilton,  1879,  6  R.  1216.     Appr.  Mackie  v.  Maokie's  Tra.,  1885,  12  R.  1230. 

2nd  Division. 
Hannay  <t  Sana'  Tr.  v.  Armstrong  Bros,  tt  Co.,  1875,  2  R.  3ftft.     Aff.  1877,  4  R.  (H.L.)  43. 

H.  of  L. 
Hare,  1889.  17  B.  105.     Disting.  Hughoe'  Tra.  v.  Corsane,  1890, 18  R.  29ft.     L.J.-C,  Macdonald, 

L.  Ruthoriurd-Clark. 
Hare  v.  Stein,  1882,  9  R.  910.     Prin.  appl.  Clarke  v.  M'Nab,  1888,  16  B.  670.     L.P.  Inglis. 
Harper  v.  Jamea  Dunlop  <fc  Co.  Ltd.,  1902,  5  F.  208.    Prin.  appl.  Thomson  v.  Baird  &  Co.  Ltd., 

1003,  6  F.  142.     L.  M'Laren. 
Harpers  v.  Barry,  Henry  db  Co.,  1892, 20  E.  133.    Dieting.  "Leslie  v.  Young  &  Sons,  1893, 20  R. 

1077.    L.  M'Laren. 
Harrison  v.  Anderston  Foundry  Co.,  1875,  2  R.  857;  1876,  3  B,  386.    Rev.  1876,  3  R.  (H.L.) 

65.    H.  of  L. 
Harrison  v.  Anderaton  Foundry  Co.,  rev.  1876,  3  B.  (H.L.)  55,  per  L.Ch,  Calms  and  L.  Chelmsford. 

Prin.  appl.  Gwynne  v.  Dryadale  &  Co..  1886,  13  E.  684.     L.P.  Inglis. 
Hfflrtv.C(mnft/C™neiio/I*inari,1903,6F.  U97.     Rev.  Ift04, 6  F,  (H.L.)  31.     H.ofL. 
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Harvey  v.  Dyce,  1876,  4  R.  266.    Ck>mm.  Primrose  v.  Wateraton,  1902,  4  F.  783.    L.O.  Stor- 

monih-Darling,  2Qd  DiviBion. 
Harvey  v.  Lindsay,  1875, 2  R.  980.    Foil.  Rottenburg  v.  Duncan,  1896,  24  R.  36.     Ist  Division. 
Harvey's  Judicial  Factor  v.  SpiUoTa  Curator  ad  litem,  1893,  20  R.  1016.     Foll.*Gavin'8  Trs  v. 

Johnston's  Trs.,  1901,  4  F.  278.    L.J.-C.  Maodonald,  L.  Trayner. 
Haswell  v.  Stewart,  1874, 1 R.  925.     Foil.  Robertson  v,  Adamson,  1876,  3  R.  978.    C.J. 
HavUand  v.  Johnstone,  1895, 22  R.  396.    Aff.  1896, 23  R.  (H.L.)  6.     H.  of  L. 
Hay  V.  Hay,  1882, 9  R.  667.    Comm.  and  disting.  Scott  v.  Scott,  1894, 21  R.  853.     L.  Adam. 
Hay,  Drummond,  v.  N.  B,  Railway  Co,,  1873, 1  R.  180.    Disting.  Lady  Willoughby  de  Eresby  v, 

Callander  &  Oban  Railw^  Co.,  1885, 13  R.  70.     Ist  Division. 
Hay'  Trs,  v.  Hay,  1890,  17  R.  961.     Disting.  Reeve's  Exor.  v.  Reeve's  Judicial  Factor,  1892, 

19  R.  1013.     L.  Rutherfurd-aark. 
Hay's  Trs,  v.  Hay,  1890, 17  R.  961.    Comm.  and  appl.  Ross'  Trs.  v,  Ross,  1897,  26  R.  65.    L.O. 

Kincaimey,  2nd  Division. 
Hay's  Trs,  v.  Hay,  1890,  17  R.  961.    Foil.  ♦Bowman's  Trs.  v.  Bowman's  Trs.,  1898,  25  R.  811. 

L.O.  Stormonth-Darling,  1st  Division. 
Hay's  Trs,  v.  Hay,  1890, 17  R.  961.    Ref.  to  Hickling's  Trs.  v.  Garland's  Trs.,  1898,  1  F.  (H.L.) 

7.     L.  Shand. 
Hay's  Trs,  v.  Hay,  1890, 17  R.  961.    Comm.  Bowman's  Trs.  v.  Bowman's  Trs.,  1899, 1 F.  (H.L.) 

69.     L.  Davey. 
Hay's  Trs.  v.  Hay,  1890,  17  R.  961.    Comm.  Thompson's  Trs.  v,  Jamieson,  1900,  2  F.  470. 

L.  ]^Ioncreiff. 
Healy  v.  Macgregor  <Jb  Ferguson,  1900,  2  F.  634.     Prin.  appl.  Laing  v.  Young  &  Leslie,  1900,  3  F. 

31.     L.  MoncreifF. 
Healy  v.  Macgregor  dk  Ferguson,  1900,  2  F.  634.     Held  overrul.  Reid  v.  The  Anchor  Line  1903, 

5  F.  435.     2nd  Division. 
Heddle's  Executrix  v.  Marwick  and  Hourston's  Tr„  1888,  15  R.  698.     Disting.  Stephen's  Tr.  v, 

Macdougall  &  Go's  Tr.,  1889,  16  R.  779.    L.  Shand. 
Heddle's  Executrix  v.  Marwick  and  Hourston's  Tr.,  1888,  15  R.  698.    Disting.  Henderson  v. 

Stubbs'  Ltd.,  1894,  22  R.  51.     L.  Adam. 
Heiman  v.  Hardie  d:  Co,,  1885, 12  R.  406.    Comm.  Shaw  v.  Caledonian  Railway  Co.,  1890, 17  R. 

466.    L.  Shand. 
Heiton  v.  Waverley  Hydropathic  Co.,  1877,  4  R.  830,  per  L.P.  Inglis.    Comm.  Browns  v,  Kilsyth 

Police  Comm.,  1886.  13  R.  515.     L.O.  M*Laien. 
Henderson  v.  Clippens  OU  Co.  Ltd,,  1881,  9  R.  232.     AflF.  1883,  10  R.  (H.L.)  38.    H.  of  L. 
Henderson  v.  Henderson's  Tr.,  1882,  10  R.  185.    Ref.  to  Lamb's  Trs.  v.  Reid,  1883,  11  R.  76. 

L.  Mure. 
Henderson  v.  Hendersor^s,  1890,  17  R.  293.    Comm.  Cumming's  Trs.  v.  White,  1893,  20  R.  454. 

L.  Trayner. 
Henderson  v.  Hendersons,  1890, 17  R.  293,  per  L.P.  Inglis,  296.   Ref.  to  Bowman  v.  Richter,  1900, 

2  F.  624.     Ist  Division. 
Henderson  v.  Eobb,  1889, 16  R.  341.    Disting.  Watt  v.  Roger's  Trs.,  1890, 17  R.  1201.     L.  Lee. 
Henderson  v.  Somers,  1876, 3  R.  997.    Disting.  Whyte  v.  Whyte,  1884, 11 R.  710.     L.O.  Lee. 
Henderson  v.  John  Watson  Ltd,,  1892,  19  R.  954.    Appr.  Harper  v.  James  Dunlop  &>  Co.  Ltd., 

1902,  5  F.  208.    L.  Kinnear. 
Henderson  v.  Wallace,  1875,  2  R.  272.    Comm.  Prudential  Assurance  Co.  v.  Cheyne,  1884,  11  R. 

871.     L.  Rutherfurd-Clark. 
Henry  v.  Morrison,  1881,  8  R.  692.    Disting.  Singer  Manufacturing  Co.  v.  Jessiman,  1881, 

8  R.  695.     L.  Deas. 
Hefiry  v.  Morrison,  1881,  8  R.  692.     Comm.  Dickson  v,  Bryan,  1889,  16  R.  673.     LP.  Inglis. 
Heriot's  Trust,  Governors  of,  v.  Drumsheugh  Baths  Co.,  1890,  17  R.  937.     Comm.  Mags,  of 

Inverness  v.  Highland  Railway  Co.,  1893,  20  R.  551.     1st  Division. 
Heriot's  Trust,  Governors  of,  v.  Drumsheugh  Baths  Co,,  1890, 17  R.  937.  Ref.  to  Earl  of  Lauderdale 

v,  Hogg,  1897, 24  R.  914.     L.  Kinnear. 
Heriot's  Trust,  Governors  of,  1897, 25  R.  91.     Disting.  Governors  of  Stewart's  Educational  Trust 

V,  School  Boards  of  Logierait  &  Weem,  1898,  1  F.  1.     1st  Division. 
Heritable  Reversionary  Co,  Ltd,  v.  M'Kay's  Tr.,  1891,  18  R.  1167.     Rev.  1892,  19  R.  (H.L.)  43. 

H.  of  L. 
Heritable  Reversionary  Co.  Ltd.  v.  M'Kay's  Tr„  rev.  1892,  19  R.  (H.L.)  43.     Prin.  appl.  Forbes' 

Trs.  V,  Macleod,  1898,  25  R.  1012.     Ist  Division. 
Heritable  Reversionary  Co.  Ltd.  v.  M'' Kay's  Tr.,  rev.  1892,  19  R.  (H.L)  43.     Comm.  Livingstone 

V.  Allans,  1900,  3  F.  233.     L.  M*Laren. 
Heritable  Reversionary  Co.  Ltd.  v.  McKay's  Tr„  rev.  1892, 19  R.  (H.L.)  43.    Prin.  appl.  Colquhoun's 

Tr.  V.  Campbell's  Trs.,  1902,  4  P.  739.   L.O.  Kyllachy,  1st  Division. 
Heritable  Securities  Investment  Association  v.  Wingate  ds  Go's  Trs,,  1880,  7  R.  1094.     Comm. 

Duncanson  v,  Jefferis'  Tr.,  1881,  8  R.  563.     L.O.  Lee. 
Heron  v.  Gray,  1880,  8  R.  156.     Comm.  Dundas  v.  Blair,  1886,  13  R.  759.     LP.  Inglis. 
Heron  v.  Gray,  1880,  8  R.  155.     Disting.  Inglis  v.  Qark,  1901,  4  F.  288.     L.J.-C.  Macdonald,  L. 

Trayner. 
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HiMing'8  Trs,  v.  Garland's  Trs.,  1896, 23  R.  698.     Rev.  1898. 1  F.  (H.L.)  7.     H.  of  L. 
Hickling's  Trs.  v.  OarlancTs  Trs.,  1896,  23  R.  598.    Not  appl.  Wikon's  Tra.  v.  Wilaon.  1901, 

3  F.  967.     Ist  Division. 

Highland  Railway  Co.  v.  Menziea,  1878,  5  R.  887.     Disting.  Apthorpe  v,  Edinburgh  Street 

Tramways  Co.,  1882,  10  R.  344.     L.P.  Inglis,  L.  Shandy  L.O.  Lee. 
UiU  V.  Caledonian  Raihoay  Co.,  1877, 5  R.  386.     Comm.  and  disting.  School  Board  of  Nellstoa 

V,  Graham,  1887,  15  R.  44.     L.O.  Kinnear. 
HiU  V.  Maclaren,  1879, 6  R.  1363.     Disting.  Blair  v.  Strachan,  1894, 21 R.  661.     L.  Trayner. 
HiU  V.  Maclaren,  1879,  6  R.  1363.     Disting.  Thomson's  Trs.  v.  Findlay,  1898,  25  R.  407.     2ad 

Division. 
HiU  V.  Maclaren,  1879,  6  R.  1363.    Appr.  and  foU.  Moyes  v.  M*Diarmid,  1900,  2  F.  918.     1st 

Division. 
HilTs  Trs.  v.  Thomson,  1874,  2  R.  68.     Comm.  Robbie's  Judicial  Factor  r.  Macrae,  1893.  20 

R.  358.     L.  MXaren. 
Hinshdwoods  Trs.  v.  Watson,  1877,  8  R.  108,  note.     Ref.  to  ^Sandeman  r.  Scottish  Property 

BuUding  Society,  1883,  10  R.  614.     L  Rutherfurdaark. 
Hislop  V.  Fleming,  1882,  10  R.  426.     Alt.  1886,  13  R.  (H.L.)  43.     H.  of  L. 
Hogarth  v.  MiUer  Brother  <fc  Co.,  1889,  16  R.  699.      Aflf.  with  var.  1890,  18  R.   (H.L.)  10. 

H.  of  L. 
Hogg  V.  Hamilton,  1877,  4  R.  845.     Comm.  Wardlaw's  Trs.  v.  Wardlaw,  1880,  7  R.  1070.     L.O. 

CurriehUl. 
Hogg  V.  Parochial  Board  of  Auchtcrmuchty,  1880,  7  R.  986.     Foil.  Gillanders  v.  Campb^ 

1884,  12  R.  309.     Ist  Division. 
Holman  v.  Peruvian  Nitrate  Co.,  1878,  5  R.  657.     Comm.  Whites  v.  Steamship  Winchester 

Co.,  1886,  13  R.  524.     L.  Shand. 
Holmes  OU  Co.  v.  Pumpherston  OU  Co.,  1890,  17  R.  624.     Aff.  1891,  18  R.  (H.L.)  52.     H.  of  L. 
Home,  Earl  of,  v.  Lord  Belhaven  and  Stenton,l900,2¥.  1218.   Rev.  1903, 5  F.  (H.L.)  13.    H.ofL. 
Home,  Earl  of,  v.  Lord  Belhaven  and  Stenton,  rev.  1903, 5  F.  (H.L.)  13.     Prin.  appl.  Qty  of  Aber- 
deen Land  Association  Ltd.  v.  Magistrates  of  Aberdeen,  1904,  6  F.  1067.     2nd  Division. 
Home,  Lord,  v.  Lyell,  1887,  15  R.  193.     Comm.  D.  of  Athole  v.  Stewart,  1890,  17  R.  724. 

L.  Lee. 
Home's  Trs.  v.  Ramsays,  1884, 12  R.  314.     Prin.  appl.  Allen  v.  Fhnt,  1886, 13  R.  975.     L.  Mure. 
Home's  Trs.  v.  Ramsays,  1884,  12  R.  314.    Ref.  to  Tristram  v.  M'Haffies,  1894,  22  R.  121. 

L.  M'Laren. 
Honeyman  A  Wilson  v.  Robertson,  1886,   14  R.  163.     Comm.  Anderson  v.  Anderson,  1903, 

6  F.  323.     L.  McLaren. 
Hood  v.  Hood,  1897, 24  R.  973.     Foil.  Ross  v.  Ross,  1899. 1 F.  963.     L.  Moncreiflf. 
Hope  V.  OemmeU,  1898,  1  F.  74.     Comm.  Watson  v.  North  British  Railway  Co.,  1901. 3  F.  342. 

L.P.  Balfour,  L.  Adam. 
Hope  V.  D.  of  Hamilton,  1883,  10  R.  1122.     Comm.  Lord  Home  v.  Lyell,  1887,  15  R.  193.     L.O. 

Kinnear. 
Hope  V.  Hope's  Trs.,  1896, 23  R.  513.     Rev.  1898, 1 F.  (H.L.)  1.     H.  of  L. 
Hope  Johnstone  v.  Hope  Johnstone.     See  Johnstone,  Hope,  v.  Hope  Johnstone. 
Home  v.  Morrison,  1877,  4  R.  977.     Comm.  Dunn  v.  Pratt,  1898,  25  R.  461.      L,0.  Low, 

L.  Kinnear. 
Houldsworth  v.  Brand's  Trs.,  1875,  2  R.  683.     Held  inappl.  Jackson's  Tr.  v.  William  Dixon  Ltd., 

1901,  3  F.  782.     L.  Trayner,  L.  Moncreiff. 

Hoiddsioorth  v.  Brand's  Trs.,  1875,  2  R.  683.     Not  appl.  Stewart  v.  James  Keillor  &  Sons  Ltd., 

1902,  4  F.  657.     L.O.  Kincaimey. 

HouldswoHh  V.  Glasgow  City  Bank,  1879,  6  R.  1164.     AflF.  1880,  7  R.  (H.L.)  53.     H.  of  L. 
Houldsworth  v.  Glasgow  City  Bank,  aff.  1880,  7  R.  (H.L.)  53.     Prin.  appl.  Liquidator  of  the 

Florida  Mortgage  &  Investment  Co.  v.  Bayley,  1890,  17  R.  525.     L.  McLaren. 
Houston  V.  Mitchell.     See  Mitchell  v.  Mitchell. 
Howard^ s  Exor.  v.  Howard^ s  Curator  bonis,  1894,  21  R.  787.     Expl.  Anderson  v.  Grant,  1899, 

1  F.  484.     L.O.  Stormonth-Darling,  Ist  Division. 
Houden  v.  Blackwood,  1881, 9  R.  1.  Prin.  appl.  Rutherfurd  v.Sandemans,  1883, 11  R.  171.    R.A.C. 
Howden  <k  Co.  v.  Dobie  de  Co.,  1882,  9  R.  758,  per  L.P.  Inglis.     Appr.  Caledonian  Ins.  Co.  v. 

Gilmour,  1892,  20  R.  (H.L.)  13.     L.  Watson. 
Hoy  v.  Magistrates  of  Portobello,  1896,  23  R.  1039.     Appr.  and  foil.  Bryce  v.  Lindsay,  1901, 

4  F.  241.     1st  Division. 

Hughes  v.  Assessor  for  Stirling,  1892,  19  R.  840,  per  L.V.A.C.     Adh.  Murray's  Tr.  v.  Mlntyre, 

1904,  6  F.  588.     L.  Moncreiff. 
Hunter  v.  Clark,  1874,  1  R.  1154.     Not  foil.  Macdonald  v.  Simpsons,  1882,  9  R.  696,     2iid 

Division. 
Hunter  v.  Clark,  1874,  1  R.  1154.     Disting.  Thompson  v.  N.  B.  Railway  Co.,  1882,  9  R.  1101. 

L.O.  Lee. 
Hunter  v.  Clark,  1874,  1  R.  1154.     Comm.  Scott  v,  Johnston,  1885,  12  R.  1022.     L.  Young. 
Hunter  v.  Clark,  1874,  1  R.  1154.     Comm.  Johnstone  v.  Dryden,  1890,  18  R.  191.     L.J.-C. 

Macdonald,  L.  Trayner. 
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Hunter  v.  Clark,  1874,  1  R.  1154.     Foil.  Robertson  v.  Suburban  District  Committee  of  the 

County  Council  of  Midlothian,  1898,  25  R.  569.     1st  Division. 
Hunter  v.  City  of  Glasgow  Bank,  1879,  6  R.  728.     Rem.  1879,  6  R.  (H.L.)  112.     H.  of  L. 
Hunter  v.  DarngavU  Coal  Co.,  1900,  3  F.  10.     Expl.  Blain  v.  Greenock  Foundry  Co.,  1903, 

5  F.  893.     L.O.  Kincaimey. 
Hunter  v.  iV^.  Marine  Ins.  Co.,  1888.     See  "  Afton,"  Owners  of,  v.  N.  Marine  Ins.  Co. 
Hunter,  Walker  df  Co.  v.  Falkirk  Iron  Co.,  1887,  14  R.  1072,  per  L.  Shand.      Appr.  Hecla 

Foundry  Co.  v.  Walker,  Hunter  &  Co.,  1889,  16  R.  (H.L.)  27.     L.  Hersohell. 
Huntington  Copper  Co.,  The,  v.  Henderson,  1877,  4  R.  294.     Aff.  1877,  5  R.  (H.L.)  1.     H.  of  L. 
Huntington  Copper  Co.,  The,  v.  Henderson,  aif.   1877,  6   R.  (H.L.)  1.      Diating.  Edinburgh 

Northern  Tramways  Co.  v.  Mann,  1896,  23  R.  1056.     L.O.  Kincaimey. 
Huntington  Copper  Co.^  The,  v.  Henderson,  aff.  1877,  5  R.  (H.L.)  1.     Prin.  appl.  Scottish  Pacific 

Coast  Mining  Co.  v.  Falkner,  Bell  &  Co.,  1888,  15  R.  290.     1st  Division. 
Hutchison  v.  Hutchison,  1890,  18  R.  237.     Foil.  Marchetti  v.  Marchetti,  1901,  3  F.  888.     1st 

Division. 
Hutton  V.  Annan.    See  Annan  v.  Annan's  Curator  bonis. 
HvUon  V.  Harper,  1875,  2  R.  893.     Aff.  1876,  3  R.  (H.L.)  9.     H.  of  L. 

Inglis  V.  Breen,  1890.     See  Inglis'  Trs.  v.  Inglis. 

Inglis  V.  OiUanders,  1895,  22  R.  266.     Aff.  1895,  22  R.  (H.L.)  51.     H.  of  L. 

Inglis  V.  OiUanders,  aff.  1895,  22  R.  (H.L.)  51.     Disting.  Schank  v.  Schank,  1895,  22  R.  845. 

2nd  Division. 
Inglis  v.  ShoUs  Iron  Co.,  1881,  8  R.  1006.     Aff.  with  var.  1882,  9  R.  (H.L.)  78.     H.  of  L. 
In^glis*  Trs,  v.  Breen,  1891,  18  R.  487.     Foil.  Campbell's  Executor  v.  Campbell's  Trs.,  1898, 

25  R.  687.     2nd  Division. 
Inglis'  Trs.  v.  Breen,  1891,  18  R.  487.     Appr.  and  appl.  Grant  v.  Grant's  Trs.,  1898,  25  R.  948. 

L.  Trayner. 
Inglis'  Trs.  v.  Inglis,  1887, 14  R.  740.     Aff.  1890, 17  R.  (H.L.)  76.     H.  of  L. 
Inglis*  Trs.  v.  Inglis,  1887,  14  R.  740,  per  L.O.  Trayner.     Comm.  Stewart  v.   Bruce's  Trs., 

1898,  25  R.  965.     L.O.  Kincaimey. 
Inland  Revenue  v.  Grant,  1898,  25  R.  1040.     Rev.  1900,  2  F.  (H.L.)  49.     H.  of  L. 
Inland  Revenue  v.  Scottish  Provident  Institution,  1895,  23  R.  322.     Ref.  to  *Scotti.sh  Provident 

Institution  v.  Inland  Revenue,  1901,  3  F.  874.     L.P.  Balfour. 
Inland  Revenue  v.  Stewart's  Trs.,  1899,  1  F.  416.     Comm.  Watherston's  Trs.  v.  Lord  Advocate, 

1901,  3  F.  429.     1st  Division. 
Inland  Revenue  v.  Sutherland,  1894, 21  R.  753.     Disting.  Inland  Revenue  v.  Fry,  1 895,  22  R.  422. 

1st  Division. 
Innes  v.  Adamson,  1889,  17  R.  11.     Prin.  appl.  Farquhar  v.  Neish,  1890,  17  R.  716.    2nd 

Division. 
Innes  v.  Adamson,  1889,  17  R.  11.     Disting.  Reid  v.  Moore,  1893,  20  R.  712.     2nd  Division. 
Innes  v.  Fife  Coal  Co.  Ltd.,  1901,  3  F.  335.     Disting.  Cummings  v.  Damgavil  Coal  Co.  Ltd., 

1903,  5  F.  513.     2nd  Division. 
International  Exhibition,  1890,  v.  Bapty,  1891, 18  R.  843,  per  L.O.  Stormonth -Darling.     Disappr. 

Corstorphine  v.  Kasten,  1898,  1  F.  287.     L.P.  Robertson. 
International  Fibre  Syndicate  Ltd.  v.  Dawson,  1900,  2  F.  636.     Aff.  1901,  3  F.  (H.L.)  32. 

H.  of  L. 
Irvine  v.  Kinloch,  1885,  13  R.  172.     Disting.  Stuart  v.  Moss,  1886,  13  R.  572.     2nd  Division. 
Irvine  v.  M'Hardy,  1892,  19  R.  458.     FoU.  Campbell  v.  Purdie,  1895,  22  R.  443.     Ist  Division. 
Irwin  V.  Mure,  1874,  1  R.  834.     Comm.  Hood  v.  Gordon,  1895,  23  R.  4.     1st  Division. 

Jack  V.  Begg.    See  Begg  v.  Jack. 

Jack,  <bc.  V.  MarshaU,  1879,  6  R.  543.     Ref.  to  Snody's  Trs.  v.  Gibson's  Trs..  1883,  10  R.  699. 

L.  Deas. 
Jack,  <tc.  V.  Marshall,  1879,  6  R.  543.     Comm.  and  foil.  Chalmers'  Judicial  Factor  r.  Chalmers, 

1903,  5  F.  1154.     L.  Trayner. 
Jackson  v.  Ireland,  1879,  6  R.  605.     Comm.  Caldwell  v.  Glass,  1887,  15  R.  166.     L.  Young. 
Jackson,  d-c.  v.  M'Millan,  dsc,  1876,  3  R.  627,  per  L.  J.-C.  Moncreiff,  629.     Appr.  Ross'  Trs. 

V.  Ross,  1897,  25  R.  65.     2nd  Division. 
Jackson  v.  Rodger  <fc  Co.,  1900,  2  F.  533.     Held  overrul.  Reid  v.  The  Anchor  Line,  1903,  5  F.  435. 

2nd  Division. 
Jacobs  V.  ScoU  <Ss  Co.,  1898.    Sec  H.  of  L.  Report.     Rev.  1899,  2  F.  (H.L.)  70.     H.  of  L. 
Jaffray's  Tr.   v.   MUne,   1897,   24  R.   602.     Disting.   Forbes'  Tr.  v.  Ogilvy,  1904,  6  F.*548. 

L.  Trayner,  L.  Moncreiff. 
Jamieson  v.   Forrest,  1875,  2  R.   701.     Comm.   Mackinnon  v.  Monkhouse,  1881,  9  R.  393. 

L.  Shand. 
Jamieson  v.  Lesslie's  Tr^.,  1889,  16  R.  807.     Prin.  appl.  Duthie's  Trs.  v.  Foriong,  1889,  16 

R.  1002.     2nd  Division. 
Jamieson  v.  M'Innes,  1887,  16  R.  17.     Foil.  Wilkie  v.  Hamilton  Lodging  House  Co.  Ltd.,  1902, 

4  F.  951.     L.J.-C.  Macdonald,  L.  Trayner. 
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JarvU  T.  CtdftUtnian  SaUway  Co.,  1870, 2  B.  623.    PriD.  &ppr.  M'Ccmnachie  v.  G.  N.  of  Scotland 

Railway  Co.,  1875,  3  R.  79.     L.  Ormidale, 
Jerdan,  1876,  4  R.  1148.    Ref.  to  N.  B.  BaUway  Go.  c.  Leith  AaaesBor,  1884,  tl  R.  5SS. 

L.  Frawr. 
/miin.  1876.  4  R.  1148.     Foil.  Peterhead,  Aesessor  of,  v.  Milne,  1890,  17  R.  851.    L.V.A.C. 
John»oft.  c6  Rtay  v.  NiaM  <6  Son,  1881,  8  R.  437.     Comm.  Grierson,  Oldham  &  Co.  Ltd  r. 

Forbee,  MaxweU  A  Co.  Ltd.,  1895,  22  B.  812.     L.O.  Klucairney. 
JohiuUyM  T.  Hughan,  18M,  21  R.  777.    Comm.  and  expl.  Crawford  v.  Fatou,  1895,  22  R.  367. 

lat  Divinon. 
/oftnston  v.  While,  1877,  4  R.  721.    Ref.  to  Calder  v.  Merchant  Co.  of  Edinburgh.  1886,  13  B. 

623.     L.  Adam,  L.  Shand. 
JoAiuton  V.  Whilt,  1877,  4  R.  721 .     Disting.  Turner  t>.  Hamilton,  1890,  17  R.  494.     L.  Shand. 
JohiutUm  y.  Yming.  1890,  18  R.  (J.C.)  6.    Comm.  Gray  v.  Weir,  1891,  19  R.  25.     Ist  DiTision. 
JoAiMtoJiv.  youtiff,  1890, 18  R.  (J.C.)  6.    Comm.  M'Laughlan  p.  ReJlly.  1892,20  R.  41.    L.J.-C. 

Macdonald.  L.  Rutherfurd- Clark. 
Johnston  T.  Young.  1890,  18  R.  (J.C.)  6.    Dialing.  Pollock  t>.  Goodwin'a  Tra.,  1898,  25  R.  lOfil. 

L.O.  Kincaimey. 
Johnatone,  Hope,  v.  Hope  JoAiurfone,  1880,  8  B.  160.    Prin.  appl.  Jardine  v.  Grant,  1891,  1« 

R.  870.     L.J.-C.  Macdonaid. 
Jona  T.  Jones'  Tts.,  1888. 16  R.  328.    Ref.  to  Miller  v.  Miller,  1898, 26  R.  995.    L.O.  Kincainwy. 

Kdloek  V.  Anderson,  1876,  3  R.  239.    Dinting.  Tennent  o.  Martin  &  Dunlop,  1879,  6  R.  7M. 

L.P.  IngliB. 
Ktlman  v.  Barr's  Tr.,  1878,  5  R,  816.     Dialing.  Carter  v.  Lomie,  1890, 18  R.  363.    L.O.  Trayner. 
Kdvinside  EskUe  Tr».  v.  Lower  Ward  of  Lanarkshire  Road  Tra.,  1884,  11  R.  1097.     Rev.  18S6, 

14R.(H.L.tl8.     H.ofL. 
Kennari  v.  AUan,  1879,  7   R.  1,  per  L.  Ormidale.    Comm.  Sim  n.  Gait,  1892.  20  R.  84. 

L.  Kincaimey. 
Kennedy  t.  Glass,  1890,  17  R.  1085.    Disting.  Van  Laun  k  Co.  t>.  Neilson,  Reid  ft  Co.,  1904. 

6  F,  644.     L.  Adam. 
Kennedy  v.  Kennedy,  1884.  12  R.  275.  per  L.  M'Laren.     Ad.  Roberlaon's  Tr.  v.  Nichokoo, 

1888,  16  R.  914.     L.P.  Int^lia,  L.  Sliand. 
Kennedy  v.  Kennedy,  1884,  12  R.  27.'>,  per  L.J.-C.  Moncreiff.    Ad.  "Bae  v.  Meek,  1888,  15  B. 

1033.     L.  Mure. 
Kennedy  v.  Kennedy,  1884.  12  R.  275.  per  L.  M'Laren.     Ad.  Aehburlon  v.  Eacombe,  1892, 

20  R.  187.     L.Kinnear. 
Kennedy  y.  Police  Comm.  of  Fort  William,  1877.  5  R.  302.     Prin.  appl.  Watson  v.  M'Culloch, 

1878,  5  R.  843.     L.  Ormidale. 
Kennedy  v.  Police  Comm.  of  Fort  WiUiam,  1877,  5  R.  302.     Ret.  to  Fife  e.  Orr,  1895,  23  B.  8. 

L.P.  Robertson. 
Kennedy  v.  Steuiart,  1889,  16  R.  421,     Aff,  1890,  17  R.  (H.L.)  1,  126.     H.  of  L. 
Ker  V.  City  of  Olasgou  Bank,  1879,  6  R.  575.     AS.  1879,  6  R.  (H.L.I  62.     H.  of  L. 
Kerr  v.  Employers'  Liability  Assurance  Corporation  Ltd..  1899,  2  F.  17.     Comm.  Stevenson  r. 

Sneddon,  1900,  3  F.  182.     L.  Young.  L.  Trayner. 
Kerr  v.  Employers'   Liability   Assurance   Corporation  Ltd.,  1899,  2  F.  17,  dicta  per  L.  Adam. 

Obs.  Walker  v.  Walker,  1903,  6  F.  320.     L.O.  Stormonth -Darling. 
Kerr  v.  Moody,   1876.   13  S.L.R.  480.     Comm.  Geddea  v.  Quiatorp,   1889,  17  R.  278.     L.O. 

Trayner,  L.P.  IngUs,  L.  Atlam. 
Kerr.AndermnACo.Y.Lang.XSm.A-R.m.     Aff.  1878,  5  R.  (H.L.)  65.     H.ofL. 
KeUleweU  v.  Paterson  A  Co.,  1886.  24  S.L.R.  95.     Comm.  Macdonatd  v.  WvlUe  &  Son,  I89B. 

1  F.  339.    L.  Trayner. 
Kidd  V.  Byrne,  1875,  3  R.  255.     Dialing,  and  iiueat,  ElUott's  Tra.  t-.  Elliott,  1894,  21  R,  858. 

L.  Adam,  L.  M'liaren. 
Kidd  V.  Hyde,  1882,  9  R.  803,  per  L.  Rulherfurd-Clark.    Rep.  Hart  v.  Anderson's  Tra.,  189IX 

18  R.  109.    L.  Rutherturd-Clark. 
KUmamock,  Assessor  for,  v.  AUan,  1887,  14  R.  581.     Conun.  Hughes  v.  Assessor  for  Stirling. 

1892,  19  R.  840.     L.  Wellwood. 
Kilmarnock.  Magistralea  of,  v.  Reid,  1897, 24  R.  388.    Comm.  Broxburn  Oil  Co.  Ltd,  i;,  Morrison, 

1903,  5  F.  694.     L.O,  Kincaimey,  L,  M'Laren. 
King,  Brovm  ib  Co.  v.  Anglo-Amencan  Brush  Electric  Light  Corporation,  1890,  17   R.  1266. 

Aff.  1892.  19  R.  (H.L.)  20.    H.  of  L. 
Kinnear  v.  Kinnear,  ifec.,  1877,  4  R.  706.    Appr.  Sandys  v.  Bain's  Tra.,  1897,  25  R.  261.    L.O. 

Kincaimey,  lat  Division. 
Kinnear  v.  Kinnear's  Tr».,  1875,  2  R.  7C5  ;   1877, 4  R.  705.     Disting.  M.  of  Bute  o.  lady  Bul«'s 

Tra..  1880,  8  R.  191.    L.O.  Currlehill. 
Kinnea  v.  Adam  d.-  Hone,  1882,  9  R.  698,     Disting.  Smith  &  Co.  v.  Taylor,  1882,  10  R,  291. 

Isl  Division. 
Kinnes  v.   Fleming,   1881.   8   R.   386.     Prin.  appl.   Duff   v.   Steuart,   1881,  9   R.   17,      L.P. 

Inglia. 
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Kinnes  v.  Fleming,  1881,  8  R.  386.    Foil.  Williams  v.  Watt  &  Wilson,  1889,  16  R.  687.    2nd 

Division. 
Kinnes  v.  Fleming,  1881,  8  R.  386.     Foil.  Davidson  v.  Davidson's  Exor.,  1891,  18  R.  1069. 

2nd  Division. 
Kintore,  E,  of,  v.  Counieas  Dowager  of  Kintore,  1884,  11  R.  1013.    AfiF.  1886,  13  R.  (H.L.)  93. 

H.  of  L. 
Kirk  V.  Kirk,  1876,  3  R.  128.    Foil.  Dalgleish  v.  Dalgleish,  1878,  5  R.  679.    2nd  Division. 
Kirk  V.  Kirk,  1876,  3  R.  128,  per  LJ,-G.  Monoreiff.     Foil.  Begg  v.  Begg,  1890,  17  R.  (H.L.)  60. 

H.  of  L. 
Kirkintilloch,  Parish  Council  of,  v.  Parish  Council  of  Eastwood,  1902,  6  F.  274.     Foil.  Parish 

Council  of  Glasgow  v.  Parish  Council  of  Kilmalcolm,  1904,  6  F.  467.    L.O.  Stormonth- 

Darling,  L.J.-C.  Macdonald,  L.  Monoreiff. 
KirUand  v.  KirUand^s  Trs.,  1886,  13  R.  798.    Comm.  Chaplins'  Trs.  v,  Hoile,  1890,  18  R.  27. 

L.  Kyllachy. 
Kirkland  v.  Kirkland's  Trs,,  1886,  13  R.  798,  dicta  per  L.P.  Inglis  and  L.  Adam.    Comm.  Reid 

V.  Morison,  1893,  20  R.  610.    C.  J. 
Kirkpatrick  v.  AUanshaw  Coal  Co,,  1880,  8  R.  327.     Disting.  Garden  v.  Earl  of  Aberdeen,  1893, 

20  R.  896.    L.  Trayner. 
Kirkpatrick  v.  AUanshaw  Coal  Co,,  1880,  8  R.  327.    Ref.  to  Carron  Co.  v.  Henderson's  Trs., 

1896,  23  R.  1042.    L.O.  KyUachy. 
Kirkpatrick  v.  Bedford,    See  Sharpe's  Trs.  v,  Kirkpatrick. 
KirkwaU  Harbour  Trs.,  1881,  9  R.  1243.    Prin.  appl.  Ayr  Harbour  Trs.  v.  Assessor  for  Ayr, 

1894,  21  R.  807.    L.V.A.C. 
Kirkwood  v.  Morrison,  1877,  6  R.  79.    Ref.  to  Savile  Street  Foundry  Co.  v,  Rothesay  Tramways 

Co.,  1883,  10  R.  821.    L.  Mure. 
Kirkwood  v.  Morrison,  1877,  6  R.  79.    Disting.  Mackay  v.  Parochial  Board  of  Barry,  1883,  10  R. 

1046.    2nd  Division. 
Kirkwood  v.  Morrison,  1877,  6  R.  79.     Prin.  appl.  Beattie  v.  Macgregor,  1883,  10  R.  1094.     1st 

Division. 
Kirkwood  v.  Park,  1874, 1  R.  1190.    Disting.  Malcolm  v.  M'Intyre,  1877,  6  R.  22.     L.P.  Inglis. 
Kirkwood  v.  Park,  1874,  1  R.  1190.    Op.  res.  Caledonian  Railway  Co.  v.  Corporation  of  Glasgow, 

1900,  2  F.  871.     L.  Adam,  L.  Kinnear. 
Klenck  v.  E,  India  Co.  for  Exploration  db  Mining,  1888,  16  R.  271.     Comm.  Robertson  v,  British 

Linen  Co.,  1891,  18  R.  1226.    L.O.  Stormonth-Darling. 
Knox  V.  Mackinnon,    See  Millar's  Factor  v.  Millar's  Trs. 
Kyd  V.  Waterson,  1880,  7  R.  884.    Disting.  Robb's  Trs.  v.  Robb,  1880,  7  R.  1049.     L.  Gifford, 

L.  Young. 

Lady,  Parish  of,  v.  St.  CuthberVs,  1873,  11  S.L.R.  78.    Comm.  Beattie  v.  Nish,  1878,  6  R.  776. 

L.  Shand. 
Laidlaw  v.  Txiidlaw\9  Tr.    See  Laidlaws  v,  Newlands. 

Ijaidlaw  v.  Shaw,  1886,  13  R.  724.     Expl.  Dunn's  Tr.  v.  Hardy,  1896,  23  R.  621 .     1st  Division. 
Laidlaw  v.  Shaw,  1886,  13  R.  724.     Comm.  Paterson  v,  Paterson,  1897,  25  R.  144.     L.  Kin- 

cairney,  L.  Pearson. 
Laidlaws  v.  Newlands,  1882,  9  R.  1104;  10  R.  374;  1884, 11  R.  481.     Ref.  to  Higginbotham's 

Trs.  i\  Higgmbotham,  1886,  13  R.  1016.    L.P.  Inglis. 
Laidlaws  v.  Newlands,  1882,  9  R.  1104;  10  Ri  374;   1884,  11  R.  481.     Ref.  to  Halkett  r, 

Halkett's  Judicial  Factor,  1890,  17  R.  719.     L.  Lee. 
Laidlaws  v.  Newlands,  1882,  9  R.  1104  ;  10  R.  374 ;  1884,  11  R.  481.     Comm.  Williamson  v, 

Boothby,  1890,  17  R.  927.     L.O.  Kyllachy. 
Laing  v.  Young  <fc  Leslie,  1900,  3  F.  31.     Held  overrul.  Reid  v.  The  Anchor  Line,  1903,  6  F.  435. 

2nd  Division. 
Laing's  Trs.  v.  Sanson,  1879, 7  R.  244.     Recog.  Bogie's  Trs.  v,  Christie,  1882, 9  R.  453.     L.  Mure. 
Laing^s  Sewing  Machine  Co.  v.  Norrie  <k  Sons,  1877,  6  R.  29.     Comm.  Glasgow  Shipowners'  Ass. 

V.  Clyde  Navigation  Trs.,  1885,  12  R.  696.     L.  Mure,  L.  Shand. 
Laird  dh  Sons  v.  Clyde  Navigation  Trs.,  1879,  6  R.  766.     Rec.  and  rem.  1880,  7  R.  (H.L.)  116. 

H.  of  L. 
Laird  dk  Sons  v.  Clyde  Navigation  Trs.,  1882,  9  R.  711.     Aff.  1883,  10  R.  (H.L.)  77.     H.  of  L. 
Lamont  v.  Cumming^  1875,  2  R.  784.     Ref.  to  Stark's  Trs.  v.  Cooper's  Trs.,  1900,  2  F.  1257. 

1st  Division. 
Lamont  v.  Rankin's  Trs.,  1879, 6  R.  739.     Aff.  1880, 7  R.  (H.L.)  10.    H.  of  L. 
Lamont  v.  Rankin's  Trs.,  aff.  1880,  7  R.  (H.L.)  10.    Comm.  M.  of  Huntly  v,  E.  of  Fife,  1887, 14  R. 

1091.    L.O.  Kinnear. 
Lamont  v.  Rankin's  Trs.,  aff.  1880, 7  R.  (H.L.)  10.    Disting.  Lord  Homo  v.  Lyell,  1887,  16  R.  193. 

L.O.  Kinnear. 
Lamont  v.  Rankin's  Trs.,  aff.  1880,  7  R.  (H.L.)  10.    Ref.  to  Stuart  v.  Hamilton,  1889,  16  R. 

1030.    C. 
Lamont  v.  Rankin's  Trs.,  aff.  1880,  7  R.  (H.L.)  10.    Prin.  appl.  Stuart  v.  Jackson,  1889, 17  R.  86. 

L.  Shand. 
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LamotU  v.  Rankin't  Tr»..  aff.  18S0,  7  R.  (H.L.)  10.     Prin.  appL  Moir'a  Tru.  v.  Duke  of  Argyfl. 

1903.  6  F.  218.     L.  Moncififf. 
lammt-CamvlirU  v.  Carier-Campb^l.  ISOT),   ±!   R.   260.      Disting.  GibsoQ  t>.  Caddall'a  Tra.. 

ISOS,  aa  B.  8»9,     L.P.  Robertson. 
Zdnant,  Aetesmr  lor.  v.  Selkirk,  1887,  14  R.  579.     Comm.  &nd  not  appl.  Hnghea  v.  AsseMor  for 

Stirling,  1892,  19  R.  840.    L,  Wellwood. 
Lanarkahire.  Lowrr  Ward  of.  District  CommiUte  v.  MagittnUta  of  ButhtrgleH,  1901,  3  F.  742. 

Rev.  1902,  4  F.  (H.L.)  35.     H.  of  L. 
Lang's  Tr».  v.  Lang,  188.1,  12  R.  12fi.''>.     Prin,  appl.  Kay's  Tr.  v.  Stalker,  1892,  !9  R.  1071. 

L.  Adam. 
Latla  V.  Mvirhfad,  1887,  15  R.  2.14.     Rfv.  t8»0,  17  R.  (H.L.)  4fi.     H.  of  L. 
Lalla  V.  .Viiirhfod,  rev.  1890,   17  R.  (H.L.)  4.1.     Ref.  to   Hughea  p.   Edwaida,   1892.    19  B. 

(H.L.)  33.     L-Wataon. 
Lalla  V.  Muirhead,  rev.  1890,  17  B.  (ILL.)  4.1.     Prin,  appl.  Ross'  Trs.  v.  Rose,  189*.  21  R. 

927.     2nd  Divinion, 
Laltn   V    Muirhead,  rev.  1890.   17  R.   (H.L.)  45,  pw  L.  Walson.     Ref.  to  M'Murdo's  Tra.  r. 

M'Murdo,  1897,  24  R.  4.18.     L.  Travner. 
Lalla  V.  Muirhead,  rev.  1890,  17  R.  (H.L.)  45.     Dieting.  Cairns  v.  Caints'  Trs.,  1901,  3  F, 

S41i.    L.  Low. 
Latla  V,  Muirhrad,  rev.  1890,  17  R.  (H.L.)  45.    Comm.  •Gavin's  Trs.  v.  Johnston's  Trs.,  1901, 

4  F.  278.    L.  Young. 
LaUimer  v.  Andrraon,  1881,  9  R.  370.  per  L.P.  Inglia.     Reeog.  Boyd,  Gilmour  ft  Co.  c.  Glasgow 

ft  S.-W.  Railway  Co.,  1888, 16  R.  104.     L.J.-C.  Macdonald. 
Lauder  v.  Tkomlon,  1890,  17  R.  320,    Comm.  Mags,  of  Inverness  o.  Highland  Railway  Co , 

1S!»3.  20  R.  651.    L.  M'Laren,  L.  Kinnear. 
Laurif.  1898,  25  R.  636.     Comm.  Inland  Revenue  v.  Earl  of  Moray's  Trs.,  1904,  6  F.  347. 

L.O,  S(ormonth-Darlini{,  lat  Division. 
Laurie,  1898,  25  R.  636.    Comm.  and  foil.  Harris'  Tra.  v.  Harria,  1904,  0  F.  470.     L.  Moncroiff. 
Law  V.  Humphrey.  1S76,  3  R.  1192.     Appr.  Craig  r.  Kagn.  1896,  24  B.  6.     L.  Yonng. 
Law  AgenU  in. Scaaand.lru-nrporatal  Society  of,  v.  Clark,  1886,  14  R.  161,  per  LP.  Inglia.     Apiw. 

A.  B.  II.  C.  D.,  1899.  2  F.  67.    L.  M'Laren. 
Lawrie  &  ScoU  v.  SeoU,  1876,  8  R.  305,  note,  per  L.O.  Rutherfurd-Clark,     Appr.  Straiten  Eatato 

Co.  Limit<^  v.  Stephens.  1880. 8  R.  299.     L.  Rhand,  L.  Young. 
Latcmm'g  Jtepn.  v,  Edinburgh  Axgesmr,  1883,  10  R.  663.     Prin.  appl.  Glasgow  Assessor  t>.  N.  B 

Railway  Co.,  1884.  11  B.  502.     L.  Lee. 
Lawimn'a  Reps.  v.  Edinburgh  Aanessor,  1883,  10  B.  663.    Prin.  appl.  Cowdenheath  Coal  Oo.  v. 

Assessor  for  County  of  Fife,  1891,  18  B.  948.     L.  Wellwood. 
Laictoa'a  Tra.  v.  Briliah  Linen  Co..  1874.  1  R.  1065,     Foil.  Dessau  v.  Daiah,  1897,  24  R.  976. 

Ist  Division. 
Lawson'a  Tra.  v.  British  Linen  Co.,  !874,  I  B.  1065.     Prin.  appl.  Blow  v.  Ecuadorian  Association 

Ltd..  1903,  5  F.  444.     Ist  Division. 
Lawson'a  Trs.  v.  Lavyeon,  1890,  17  B.  1167.    Prin.  appl.  Greenleoa'  Trs.  v.  Greenlee?.  1894, 

22  R.  136.     L.Adam. 
Lee  V.  Alexander,  1882.  10  R.  230.     Aff.  1883,  10  R.  (H.L.)  91.    H.  of  L. 
Lee  V.  Alexander,  aff.  1883,   10  R.  (H.L.)  91.     Ref.  to  •Orr  v.  Moir'a  Tra.,  1893,  19  R.  700. 

L.  Kinnear,  L.  Kincaimey,  L.  Rutherfurd-Clark. 
Lee  V.  Alexander,  aff.  1883,  10  R.  (H.L.)  91.     Disting.  Orr  v.  Moir'a  Trs.,  1893,  20  R.  (H.L.)  27 

H.  of  L. 
Let  V.  Alexander,  aff.  1S83,  10  R.  (H.L.)  91.     Appr.  and  held  inappl.  Jamieson  v.  Welsh,  1900, 

3  F,  176,     L.P.  Balfour. 
Lees  V.  Kemp,  1891,  19  B.  6.    Foil.  Mockay  v.  Munro.  1892,  19  R.  396.    2nd  Division. 
Leea  v.  Kemp,  1891.  19  R.  6.     Disting.  Parish  Council  of  Glasgow  i'.  Parish  Council  of  Kil- 

maleolm,  1904.  6  F.  4.17.     L.O.  St ormonth -Darling,  L.  Moncreiff. 
Leith  Dock  Commiaaionera  v.  Magielratea  of  Leilh,  1897,  23  R.  126.     Aff.  1899,  1  F.  (H.L.)  65 

H.  of  L. 
tmnoci's  Tra.  v.  Lennork,  1880,  8  R.  14.     Foil.  Wallace's  Tra.  v.  Wallace,  1891,  18  R.  921.      1st 

Division. 
Lennock-a  Trs.  v.  Lennock,  1880,  8  R.  14.     Foil.  Wright's  Trs.  v.  Wright.  1894,  21  B.  568.      lat 

Division. 
Lennock'a  Tra.  v.  Lennock,  1880,  8  E.  14.     Comm.  and  disting,  Warrand'a  Trs.  v.  Warrand, 

1901,  3  F.  369.    2nd  Division. 
Lennock'a  Tra.    v.   Lennock,  1880,  8  R.  14.    Prin.  not  extend.  Matthews  Duncan's  I'rB.  t>. 

Matthews  Duncan,  1901,  3  F.  533.     1st  Division. 
Lennock'a  Tra.    v.  Lennock,  1880,  8  E.  14.      Disting.  Neill's  Trs.  v.  Neill,  1902,  4  F.  636. 

L.  Adam. 
Lennnn  y.  Tidbj,  1879,  6  R.  1253.     Prin.  appl.  Bobertson  v.  Pringle,  1887,  14  R.  474.      1st 

Division. 
Lennox  v.  Allan  A  Sw,  1880,  8  R.  38.    Ref.  to  Brenan  v.  CaropbeU'a  Trs.,  1898,  25  R.  423. 

lat  Difi^inn. 


CASES  JUDICIALLY  COMMENTI 

Ledie  v.  Young  <b  Sons,  1893,  20  R.  1077.     Alt.  1894,  21  R.  (I 
Letricheux  dn  David  v.  Dunlop  dn  Co,,  1891,  19  R.  209.    Foil,  ^i 

2nd  Division. 
Levy  dk  Co.  v.  Thomsons,  1883,  10  R.  1134.    Oomm.  Mackay  & 

1893,  20  R.  1093.    L.O.  Kincaimey. 
Levy  dt  Co,  v.  Thoms(ms,  1883,  10  R.  1134.    Comm.  Ransoh 

26  R.  284.     L.  Moncreiflf. 
LtdddTs  Tr,  v.  Warr  ds  Co,,  1893,  20  R.  989.    Disting.  Robertsc 

L.O.  Kincaimey. 
Lightbody  v.  Gordon,  1882, 9  R.  934.    Prin.  appl.  Croucher  v,  Ingl 
LiUey  v.  LiUey,  1877, 4  R.  397.     Prin.  appl.  Beattie  v.  Beattie,  18 
LUley  V.  LiUey,  1884, 12  R.  146.    Ref.  to  Auld  v.  Auld,  1884, 12 1 
Lilly  do  Co,  V.  Stevenson  ds  Co,,  1896,  22  R.  278.    Held  inappl.  * 

22  R.  796.    2nd  Division. 
Lindsay  v.  Adamson  do  Ronaldson,  1880,  7  R.  1036.    Ezpl.  M'C 

1028.    L.O.  M*Laren. 
Lindsay's  Trs,  v.  Lindsay,  1880,  8  R.  281.    CJomm.  Dalglish's  Tri 

16  R.  669.     L.O.  M*Laren,  2nd  Division. 
Lindsay's  Trs,  v.  Lindsay,  1880, 8  R.  281.    Prin.  appl.  Logan's  Ti 

Division. 
Lindsay's  Trs,  v.  Lindsay,  1880,  8  R.  281.    Oomm.  Muir's  Ti 

663.     L.  M'Laren. 
Lindsay's  Trs.  v.  Lindsay,  1880,  8  R.  281.    Foil.  Stewart's  Tn 

2nd  Division. 
Lindsay's  Trs.  v.  Lindsay,  1880,  8  R.  281.    Appr.  and  held  inapj 

Trs.,  1900,  2  F.  1183.    L.  Trayner. 
Lindsay's  Trs.  v.  Lindsay,  1880,  8  R.  281.     Disting.  Young's  ' 

L.O.  Low. 
LitUe  V.  N.  B.  Railway  Co,,  1877,  4  R.  980.    Comm.  Kennedy  v,  V 

Macdonald. 
LOUe  V.  P,  do  W.  MadeUan  Ltd,,  1900,  2  P.  387.    Appr.  and  h 

1903,  6  F.  394.    L.  Trayner. 
LitUe  V.  P.  df  W.  MadeUan  Ltd,,  1900,  2  F.  387.    Expl.  Blain  v 

6  F.  893.     L.O.  Kincaimey. 
LitUe  V.  Stevenson  do  Co,,  1896,  22  R.  796.    Aff.  1896,  23  R.  (H. 
Ume  V.  Stevenson  df  Co,,  aff.  1896,  23  R.  (H.L.)  12.    Expl.  I 

mann,  1903,  6  F.  1189.     L.  McLaren. 
Little  V.  Stevenson  <fe  Co,,  aff.  1896,  23  R.  (H.L.)  12,  per  HaL 

Steamship  Co.  Ltd.  v.  Weir  &  Co.,  1904,  6  F.  294.    L.P.  Ba 
Little  Onnes  Head  Limestone  Co.  v.  Hendry  df  Co.,  1897,  26  R.  1 

Co.  Ltd.,  1898,  1  F.  67.    2nd  Division. 
Livingstone  v.  Beattie,  1891,  18  R.  736.    Appr.  Dalgleish  v.  I 

iad  Division. 
Livingstone  v.  Oman,  1877, 6  R.  1 .    Foil.  Allan  v.  Smith,  1879, 7  R. 
Livingstone  v.  Oman,  1877, 6  R.  1 .    Disting.  Anderson  v,  Mercer,  U 
Livingstone  v.  Oman,  1877, 6  R.  1.    Prin.  appl.  Adair  v,  M*Bride,  U 
Livingstone  v.  Ratuyards  Coed  Co.,  1879,  6  R.  922.    Aff.  1880,  7  R 
Livingstone  v.  Rawyards  Coal  Co.,  aff.  1880, 7  R.  (H.L.)  1.     Disting. 

Railway  Co.,  1896,  23  R.  46.     L.  Trayner. 
Lloyd^s  Curator,  1877, 6  R.  289.    Comm.  Cowan's  Trs.  v.  Ferrie's  C 

L.  Adam. 
Lloyd^s  Curator,  1877,  6  R.  289.   Disting.  Annan  v.  Annan's  Curato 

L.  Herschell. 
Lochyer  v.  Ferryman,  1876,  3  R.  882.    Aff.  1876,  4  R.  (H.L.)  32. 
Lockyer  v.  Ferryman,  aff.  1876,  4  R.  (H.L.)  32,  per  Cairns,  L.C.,  3£ 

grass  V.  Hunter,  1899,  2  F.  76.     L.  M'Laren. 
Logan's  Trs.  v.  EUis,  1890,  17  R.  426.    Foil.  Stewart's  Trs.  v.  St< 

Division. 
Logan's  Trs.  v.  EUis,  1890, 17  R.  426.  Disting.  Young's  Trs.  v.  Your 
Logan's  Trs,  v.  Logan,  1896,  23  R.  848  (rubric  and  interlocutor). 

1899,  2  F.  201.    L.  Trayner,  L.  Moncreiff. 
Logan's  Trs.  v.  Reid,  1886,  12  R.  1094.    Held  inappl.  ♦Weir  v.  ( 

Kincaimey. 
Louson's  Trs.  v.  Dicksons,  1886, 13  R.  1003.    Disappr.  Seattle's  Ti 

1st  Division. 
Louson's  Trs.  v.  Dicksons,  1886,  13  R.  1003.    Ref.  to  De  la  Chaumc 

1902.  4  F.  746.    L.  Young. 
Louttit's  Trs.  v.  Highland  RaUway  Co.,  1892, 19  R.  791,  per  L.P.  Re 

Expl.  Magistrates  of  Ayr  v.  Dobbie,  1898,  26  R.  1184.     L.  Mon 

c 


Laiittiet  Trt.  v.  BighUmd  SaUway  Co.,  1892,  19  R.  791,  per  L.  Adtun.    Adh.  Logie  v.  Reki'ti 

T™..  1903,  5  F.  869.    L.  Adam. 
Lovie  V.  Baird^t  Tre.,  t89S,  23  B.  1.     Distiog.  Sutherland  v.  Urqohui,  1896,  23  B.  284.      1st 

DinHion, 
LtnB  T.  AbtrndKy  A  Co.,  1900,  2  F.  722.    Held  overrul.  Reid  v.  The  Anchor  Line,  I903,  fi  ¥. 

43S.     2nd  Diyiflion. 
Low  v.  Loa,  1891,  19  R.  IIS.    Ref.  to  Dombrowitiki  f.  Dombrowitzki,  1895,  22  R.  906.     L.O. 

KincEurnei^.  L.  Trayner. 
LoK  T.  Low,  1891,  19  R.  115.    Foil.  Rom  v.  Rom,  1S99,  1  P.  963.     L.  Moncreifl. 
Low  V.  Low't  Tra.,  1877,  6  R.  18S.     Prin.  appl.  Peddie  t>.  Feddie'i  Trs.,  1891.  18  R.  491.      2nd 

DiviBion. 
Low  V.  Low's  Tra.,  1877,  5  R.  185.    Foil.  Barrsa  v.  BcottUh  Widows'  Fund  Society,  1900. 

2  P.  1094.     L.O.  KylUohy,  2nd  Division. 
ixHMfm,  Attdrew.  Ltd.  v.  AMaaor  for  Arbroath,  1901,  3  P.  466.     Ref,  to  Webster  &  Sons  Ltd. 

V.  Aueeaor  for  Arbroath,  1902,  4  F.  S39.    L.V.A.C. 
Luea^  Trs.  v.  Patrons  of  Lucas  Trust,  1881,  8  R.  502.    Comm.  'Latta  v.  Muirhead,  1887.  IS  E. 

264.    L.  J.-C.  Monoreiff. 
Lvau'  Trs.  v.  Patrons  of  Lueas  Trust,  1881,  8  R.  602.     Camm.  and  dieting.  Latta  v.  Muirliead. 

1890,  17  R.  (H.L.)  45.     L.  Wataon,  L.  Bramwell.  L.  Hsrachell. 
Ly^'s  Trs.  v.  Forfarshire  Rood  Trs.,  1882.  9  R.  792.     Quest.  Grahame  t>.  St.  Cjrua  District 

Committee  of  Kincardineabire.  1900,  2  P.  671.     2nd  Diviaion. 
Lyons  v.  Anderson,  1880,  8  R.  24.     Ref.  to  Scottish  Heritages  Co.  v.  N.  B.  Property  InTesttDcnt 

Co.,  1885,  12  R.  550.     L.  Lee. 
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.  Alei^ndtr,  1888,  18  R.  863.     Comm.  Beid  v.  Beid,  1904,  6  P.  936.      L.O,  Kin- 

caimey. 
Maealpine'v.  Lanarkshire  A:  Ai/rshire  Railway  Co..  1889.  17  R.  113,  per  L.  Shacd.     Ref.  to 

Mackay  &  Son  v.  Police  Comm.  of  Leven,  1893,  20  R.  1093.    L.  Adam. 
Mamrtkur  v.  C'ounly  CoancU  of  ArgyU,  1898,  26  B.  829.     Comm.  *Hart  v.  County  Oaaucil 

of  Lanark,  1903.  5  P.  1197.     L.  MonereiS. 
MaearihuT  y .  Lawson,  18TT,4R.  1134.    Prin.  appl.  Traill  v.  Dewar,  1SS1,8R.583.     L.O.  Adam. 
jlfooirrttw  V.  3f'ewem,  1901.3P.  1010.    Disappr.  Darroch  f .  Kerr,  1901.  4  P.  396.    L.  Traymer, 

L.  Moncreiff. 
Maeavlay  v.  North  Uist  School  Board,  1887,  15  R.  99.    Prin.  appl.  Pyper  v.  Ingram,  1901, 

3  F.  514.     lat  Division. 

Maeavoi/  v.  Young's  Parafjin  OH  Co.,  1881, 9  R.  100.    Appr.  Morrison  v.  Baird  &  Co.,  1882,  10  R. 

271.     L.O.  Lee,  L.  Young. 
Maeovoy  v.  Young's  Paraffin  Oil  Co.,  1881,  9  R.  100.    Reoog.  Morrison  ft  Mason  p.  Scottish 

Employers'  Liability  and  Accident  Assurance  Co.,  1888,  16  B.  212.     L.O.  Lee. 
Macbain  T.  Watlaee  <fc  Co.,  1881.  8  R.  360.     Afi.  1881,  8  R.  (H.L.)  106.     H.  of  L 
ifodiatn  V.  Wallace  cfe  Co..  afi.  1881,  8  R.  (H.L.)  106.  per  L.  Wateon.     Appr.  Robertwns  e. 

M'Intyre,  1882,  9  R.  772.    L.J.-C.  Moncreiff. 
Macbain  v.  WaUace  rf;  Co..  aff.  1881,  8  B.  (H.L.)  106.     Ref.  to  Allan  &  Co.'s  Tr.  v.  Gnim  4 

Co.,  1883,  10  B.  897.     L.J.-C.  Moncreiff,  L.  Butherfurd- Clark. 
Macbain  v.  Wallace  &  Co.,  aS.  1881,  8  R.  (H.L.)  106.     Comm.  and  disting.  *Seath  &,  Co.  «. 

CampbeU's  Tr,.  1884, 12  R.  260.    L.O.  Adam. 
Macbain-v.  Wallace  &  Co.,  aff.   1881,8  R.   (H.L.)  106.     Prin.  appl.  Darling  v.  Wilson's  Tr., 

1887,  15  B.  180.     2nd  Division. 
ita^ainy.  Wallace  tb  Co.,  aS.  1881.  8  R.  (H.L.)  106.  per  L.  Blackburn.    Comm.  Distillers' Co.  o. 

BusHell's  Tr.,  1889.  16  R.  479.     L.  Shand. 
Macbain  v.   Wallace  J,  Co.,  aS.   1881,  8  R.  (H.L.)  106.     Bef.  to  Bhind's  Tr.  v.  Robertson  £ 

Baiter,  1891,  18  R.  623.     L.O.  Stormonth -Darling. 
Macbain  v.  Wallaee  tb  Co.,  afi.  1881,  8  R.  (H.L.)  106.    Comm.  Liquidator  of  West  Lothian 

Oi!  Co.  V.  Mair,  1892,  20  R.  64.    L.  Young. 
Macbain  v.  Wallace  di  Co.,  aff.  1881.  8  B.  (H.L.)  106.     Disting.  Pattiaon's  Trs.  v.  Liston,  1893, 

20  R.  806.     2nd  Division. 
Madiain  v.  WaUace  *  Co.,  aff.  1881.  8  R.  (H.L.)  106.    Prin.  appr.  and  appl.  Liddell's  Tr. 

ti.  Warr  &  Co..  1893. 20  B.  989.    2nd  Division. 
Madiain  v.  WaUace  *  Co.,  aff.  1881,  8  B.  (H.L.)  106.     Comm.  Bobertson  v.  Hall's  Tt.,  1896. 

24  B.  120.    L.O,  Kincairney,  L,  Young,  L.  Trayner,  L.  Moncreiff, 
Macbain  v.  Wallace  <&  Co..  aff.  1881,  8  R.  (H.L.)  106.    Comm.  Jones  ft  Co.'a  Tr.  ti.  Allan,  1901. 

4  F.  374.     L.  Young,  L.  Trayner. 

Mad>eth  V.  Ashley.     See  Ashley  v.  Mags,  of  Bothesay. 

Madiev  V.  Knight,  1879,  7  R.  255,  FoU.  CommiMJoners  of  PoUoksbaws  v.  M'Lean,  1899, 
2F.  96.     1st  Division. 

Maebride  v.  Hamilton  <fc  Son.  1875,  2  B.  776.  Comm.  Pegler  v.  Northern  Agricultural  Imple- 
ment Co..  1877,  4  B,  435,     L.P.  IngUs.  L.  Shand. 

Macbride-r.  ffifltonwtfc  Co.,  1881,18  S.L.R.  609.  Expl.Crear  r,  Morrison,  1882,  9 R.  890.  L.P 
Inglis. 
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MacCalVs  Tr,  v.  MacCalTa  Curator  bonis,  1901,  3  F.  1066.    Comm.  Skinner's  Curator  bonis, 

1903,  6  P.  914.     L.O.  Pearson. 
MacCtdlum  v.  Graham,  1894,  21  R.  824.     Appl.  Rooney  v.  CJormack,  1895,  22  R.  761.     1st 

Division. 
MacCallum  v.  MacCaUum,  1893,  20  R.  293.    Disting.  Paterson  v.  Paterson,  1899,  2  F.  81. 

1st  Division. 
MacColl  V.  Black  db  Eadie,  1891, 18  R.  507.    Adh.  to  Sweeney  v.  Duncan  &  Co.,  1892, 19  R.  870. 

L.  Young. 
MacCoU  V.   Gardner  dt  Co,,  1898,  26  R.  395.    Foil.  Curran  v.  M*Alpine  &  Son,  1898,  1  F.  326. 

2nd  Division. 
MacCuUoch,  d:c,  v.  Kirk- Session  A  Heritors  of  Dairy,  1876,  3  R.  1182,  per  L.O.  Shand,  1189. 

Appr.  Sutherland,  1903.  6  F.  424.     L.  Kinnear. 
MacCuUoch's  Trs„  1892,  19  R.  777.    Comm.  Cumming's  Trs.  v.   White,   1893,  20  R.  464. 

L.  Trayner. 
MacCtdloch's  Trs.  v.  MaccuUocJi,  1900,  2  F.  749.     Aff.  1903,  6  F.  (H.L.)  3.    H.  of  L. 
Macdonagh  v.  MadeUan,  1886,  13  R.  1000.    Disreg.  Welsh  v.  Cousin,  1899,  2  F.  277.    L.O. 

Kyllachy. 
Macdonald,  1877,  6  R.  44.    Foil.  Inglis,  1882,  9  R.  761.     1st  Division. 
Macdonald  v.  Commissioners  of  Fart-William,  1896,  22  R.  661.    Comm.  Bruce  v.  Whyte,  1900, 

2  F.  823.     1st  Division. 
Macdonald  v.  Commissioners  of  Fort-William,  1896,  22  R.  661.    Held  inappl.  Whyte  t;.  Glass, 

1900,  3  F.  291.    L.P.  Balfour. 
Macdonald  v.  Glasgow  City  Bank,  1879,  6  R.  621.    Disting.  Stenhouse  v,  Glasgow  City  Bank, 

1879,  7  R.  102.    L.  Shand,  L.  Deaa. 
MacdonaldY.Glass,\%^Z,\lB,.61,    Ref.  to  Buchanan  v.  Finlayson,  1900,  3  F.  245.    L.Moncreiff. 
Macdonald  v.  HaU,  1892,  19  R.  667.     Rev.  1893,  20  R.  (H.L.)  88.     H.  of  L. 
Macdonald  v.  HaU,  rev.  1893, 20  R.  (H.L.)  88,  per  L.  Watson.    Appr.  Hagart's  Trs.  v.  Hagart, 

1895,  22  R.  625.     L  M*Laren. 
Macdonald  v.  HaU,  rev.  1893. 20  R.  (H.L.)  88,  per  L.C.  Herschell,  91.    Comm.  and  appl.  Turner's 

Trs.  V,  Turner,  1897,  24  R.  619.     L.  Kinnear. 
Macdonald  v.  HaU,  rev.  1893,  20  R.  (H.L.)  88,  per  L.C.  Herschell,  91.    Foil.  Livingstone  v. 

WaddeU's  Trs.,  1899,  1  F.  831.    L.  M*Laren. 
Macdonald  v.  Hobbs  <k  Samuel,  1899,  2  F.  3.      Foil.  CampbeU  v.  Sellars,  1903,  5  F.  900. 

L.J.-C.  Macdonald,  L.  Moncreiff. 
Macdonald  v.  M'CoU,  1901,  3  F.  1082.     Prin.  appl.  Lee  v.  Ritchie,  1904,  6  F.  642.     L.O. 

Kincaimey. 
Macdonald  v.  Macdonald,  1874, 1  R.  858.    Aff.  1876, 2  R.  (H.L.)  28.    H.  of  L. 
Macdonald  v.  Macdonald,  1876,  4  R.  45,  per  L.J.-C.  Moncreiff,  69.     Appr.  and  appl.  Matthews 

Duncan's  Trs.  v.  Matthews  Duncan,  1901,  3  F.  533.     1st  Division. 
Macdonald  v.  Macdonalds,  1879,  6  R.  621,  869.    Rev.  1880.  7  R.  (H.L.)  41.    H.  of  L. 
Macdonald  v.  Macdonalds,  rev.  1880,  7  R.  (H.L.)  41.     Ref.  to  *Lord  Advocate  r.  Dunlop's 

Trs.,  1892, 19  R.  461.    L.O.  Wellwood. 
Macdonald  v.  Macdonalds,  rev.  1880,  7  R.  (H.L.)  41.    Appr.  Pringle  v,  Pringle,  1892,  19  R. 

926.     1st  Division. 
Macdonald  v.  Macdonalds,  rev.  1880,  7  R.  (H.L.)  41.    Disting.  Bankes  v.  Anderson,  1899,  1  F. 

1194.    L.P.  Robertson,  L.  Kinnear. 
Macdonald  v.  Scott.    See  Macdonald  v.  Hall. 

Macdonald  v.  Simpsons,  1882, 9  R.  696.    Comm.  Scott  v.  Johnston,  1885, 12  R.  1022.     L.  Young. 
Macdonald  v.  Simpsons,  1882,  9  R.  696.    Comm.  Johnstone  v.  Dryden,  1890, 18  R.  191.    L.  J.-C. 

Macdonald,  L.  Young,  L.  Rutherfurd-Clark. 
Macdonalds  Trs,  v.  MaaUmald,  1874,  1  R.  794.    Rev.  1875.  2  R.  (H.L.)  125.    H.  of  L. 
Macdonalds  Trs.  v.  Macdonald,  rev.  1876,  2  R.  (H.L.)  125.     Comm.  Mackie  v.  Mackie's  Trs., 

1885,  12  R.  1230.     L.O.  Fraser,  L.J.-C.  Moncreiff. 
Macdonalds  Trs.  v.  Macdonald,  rev.  1875,  2  R.  (H.L.)  126.    Prin.  appl.  Wright's  Trs.  v. 

Wright,  1894,  21  R.  668.     1st  Division. 
Macdonalds  Trs.  v.  Macdonald,  rev.   1875,  2  R.  (H.L.)  125.     Comm.   Warrand's  Trs.  r. 

Warrand,  1901,  3  F.  369.     L.  Moncreiff. 
Macdonalds  Trs.  v.  Macdonald,  rev.  1875,  2  R.  (H.L.)  125.     Prin.  appl.  Matthews  Duncan's 

Trs.  V.  Matthews  Duncan,  1901,  3  F.  533.     Ist  Division. 
MacdondCs  Trs.  <fec.  v.  Oregonian  Railway  Co.,  1884,  11  R.  912.     Disting.  Wotherspoons  v. 

Brescia  Mining  &  Metallurgical  Co.  Ltd..  1896,  24  R.  207.     L.P.  Robertson. 
MacdougaU,  1878,  6  R.  1014.    Disting.  Young's  Tr.  v.  Deacons  of  the  Eight  Incorporated 

Trades  of  Perth,  1893,  20  R.  778.     L.O.  Kincaimey. 
MacdougaU  v.  Caledonian  Railway  Co.,  1878,  6  R.  1011.    Foil.  Irvin  t?.  Fairfield  Shipbuilding 

Co.,  1899,  1  F.  595.     1st  Division. 
MacdougaU  v.  City  of  Glasgow  Bank,  1879,  6  R.  1089.    Ref.  to  Watt  v.  Watson,  1897,  24  R. 

330.    L.  M'Laren. 
MacdougaU  v.  Laird  d:  Sons,  1894,  22  R.  71.     Held  inappl.  Buchan  r.  Melville,  1902,  4  F.  620. 

L.P.  Balfour. 


Maedougaa  v.  M'AlUler,  1890, 17  R.  S60.    Comm.  UnDgrtone  v.  Beattie,  1801, 18  B.  73S.    L.O. 

KincaimeT. 
Maedroy  A  Sinu  v.  TharaU  Sulphur  it  Copptr  Co.,  1877.  5  R.  161.     Rev.  1878,  5  B.  (H.L.) 

171.     H.  of  L. 
Maedroy  tt  Sons  v.  Thartit  Svlphw  A,  Copper  Co.,  1879,  6  R.  1119.     Foil.  Arthur  r.  Uadnj, 

1895,  22  R.  904.     Ut  DiTiiion. 
Macevoy  t.  BraeU  Tn.,  1891,  18  R.  417.     Foil.  WaUmm  v.  Brftid,  1890,  1  F.  676.     2ild  Divuioo. 
Macevou  v.  Brae's  Trs.,  1891,  18  R.  417.    Foil.  Blackwood  v.  Summers,  Oxemford  £  Co.,  189), 

1  F.  868,     lat  DiviaioQ. 

Maceaen  v.  Olasgotc  City  Bank,  1879, 6  R.  1316.    Prin.  ftppl.  Gordon  v.  Glasgow  Gty  Bank,  1879, 

7  B.  60.    L.  Shand. 
Maceuienv.Lowdeti.lS8l,  19  S.L.R.  22.    R«[.  to  Dolan  v.  Bumet,  1896.  23  R.  650.    L.Trayiwf. 
Mac/adyen  v.  Spencer  dt  Co.,  1892,  19  R.  360.     Comm.  R«id  v.  Moore,  1893,  20  R.  712. 

L.  Young,  L.  Trayner. 
Maefarlane  v.  BeaUie  di  Sons,  1892,  19  R.  953.    Comm.  Ruaaell  v.  HacKnight'a  Tr.,  1900^ 

2  F.  S20.     Ist  DiviaioQ. 

Mac/a^ne  v.  Black  d:  Co.,  1887, 14  R.  870.    ObB.  M'Laughlan  c.  Orr,  Pollock  &  Co.,  1894, 22 

R.  38.     1st  DiTiaioD. 
Macfarlane's  Trs.  v.  Oliver,  Ac,  1882,  9  B.  1138.     Comm.  Buaaell's  Trs.  v.  Gudinen,  1886, 

13  B.  989.     Ist  Division. 
Maefatiane'i  Trs.  y.  Oliver,  1882,  9  R.  1138.    Dieting.  Boaa  v.  Boaa,  1896,  23  B.  1024.    L.O. 

Stonnon  th-Darling . 
Maefeat  v.  Rankin's  Trs.,  1879,  6  R.  1043.     Dialing.  Rosa  c.  Keith,  1888, 16  R.  86.    L.  Lee. 
Maefeat  v.  Rankin's  Trs..  1879,  6  R.  1043.    Comm.  PrenticeB  i*.  Asseta  Co.,  1889,  17  R.  484. 

L.  Adam,  L.  Kincaimey. 
Mae/ie  v.  Blair,  1884,  22  S.L.B.  224,  per  L.O.  Kinnear.     Appr.  Caledonian  Bailway  Co.  c. 

Caiiaholm,  1889,  16  R.  622.     L.P.  Inglis. 
Macfie  V.  Callander  As  Oban  SaUway  Co.,  1897.  24  R.  1166.     AS.  1898,  25  R.  (H.L.)  19. 

H.  of  L. 
Mat^vin  V.  M'lnlyre  O,  Co.,  1874,  I  R.  1016.    Diating.  Hope  Vera  v.  Yonng,  1887,  14  B.  4S. 

L.  Oaighill. 
Macgavinv.M'IntyTeBrolhers,1890,nR.Slft.    Aff.  1893,  20  B.  (H.L.)4».    H.ofL. 
Macgee  v.  Eglinlon  Iran  Co..  1883,  10  R.  955.     Appl.  Praflar  v.  Hood,  1887,  15  R.  178.     LP. 

Inglia. 
Macgee  v.  Eglinton  Iron  Co.,  1883. 10  B.  95S.    Ref.  to  Wallace  v.  Culter  Paper  Mills  Co..  1892. 

19  R.  91 5.     L.  Adam,  L.  M'Laren. 
Macgibbon  v.  Thomson,  1877,  4  B.  1085.     Ref.  to  Stovenson  v.  Hutcheaon  &,  AndeTson.  1886, 12 

R.  923.     L.P.  Inglis,  L.  Shand. 
Macgrtgor  v.  Daneken,  1899,  1  P.  536,  p«r  L,  Trayner,  546.    Adh.  Malcolm  v.  H'Millao,  1900, 

2  F.  525.     L.  Trayner. 
Maegregorv.Dansken,l»W,lV.536.    Foil.  HaydMlI'.Diok,1902,  6F.  160.    L.J.-C.  Macdonald, 

L.  Trayner,  L.  MoncreiS. 
Macgregor  v.  Glasgow  District  Svhway  Co.,  1901,  3  F.  1131.    Held  inappl.  M'Connick  v.  Cale- 
donian Bailway  Co.,  1904,  6  F.  362,     L.O.  Kincaimey. 
Macgregor  v.  Menziea,  1874,  4   R.   1144.      Comm.  Rule  v.  Lord  Ahinger,   1883,   10   R.  502. 

L.V.A.C. 
Macinlo^  v.  Commissioners  of  LochgeUy,  1897,  25  R.  32.    Quest.  Dunn  v.  Cunninghame,  1902, 

4F.977.    L.  Trayner. 
ilacinlj/n  v.  Clow,  1875,  2  R.  278.    Prin.  upp).  Rifliardsoii  r.  DumtriuaHliire  Road  Tra..  1390, 

17  R.  S(];-|.     L.  RiiUiurfiiiil-Cliitl;. 
Macjanncl  v.  Aastsftor  jur  .'iUrling,  1H82,  10  E.  32.     Disting.  Bank  of  Scotland  v.  Asseaaor  foe 

Edinlwrgh,  1890,  17  R.  8.39.     L.  Trayner. 
Mackay  v.  M'Cankie,  1883.  10  R,  537.     Prin.  appl.  Wilson  v.  Purvis.  1890,  18  R.  73.     LP. 

Inglia,  L.  Adam. 
Mackay  v.  M'Cankie.  1883,  10  R.  637.     Prin,  nppl.  Ramsay  t:  MacLay  &  Co.,  1890.  IS  B.  130. 

L.O.  Kinnear. 
Mackay  v.  Munro,  1892,  19  R.  39(1.     Diating.  Parish  Council  of  Glasgow  t'.  Parish  Council  of 

Kilmalrolm,  1904,  6  F.  457.     L.O.  Stonnonlh -Darling,  L.  Moncrejff. 
Mackay  v.  ParochiaJ  Bmrd  of  Barry,  1883,  10  R.  1046.     Disting.  Beattio  r.  Macgregor,  1883,  10 

R.  1094.     Ist  Division. 
Madcay  v.  Parochial  Board  of  Barry,  1883,  10  R.  10-lG.     Prin.  appl.  M'Alpina  v.  Lanarkshire  ft 

Ayrahire  Radway  Co..  1889.  HR,  113.     L.O.  Wellwood. 
Mackay's  Tra.  \.  Mackay's  Trx..  1897.  24  R.  004,  per  L.  H'Laren.  907.     Appr.  Baird's  Tm.». 

Jackson,  1903,  6  P.  472,     L.  MoncreiiF. 
Mackenzie  v.  Lord  Advocate,  1878,  6  R.  5BS.     Comm.  Campbell's  Trs.  v.  Sinclair,  1878,  6  B, 

(H.L.)  119.     L.  Selbome. 
Mackensie  v.  Lord  Advocate.  1878.  5  R.  589.  p't  L.P.  Incli^.     Hoeog,  Duncan  v.  Brown.  1882. 10 

B.  332.     L.O.  Kinnear. 
Mackenzie  v.  Bankes.  1877,  6  R.  278.     AS.  1878,  3  R.  (H.L.)  192.     H.  of  L. 
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Mackenzie  v.  Banke3,  aff.  1878,  5  R.  (H.L.)  192,  per  L.  Selbome,  202.     Appr.  Menzies  v,  Weiit- 
•  worth,  1901,  3  F.  941.    L.  Kinnear. 

Mackenzie  v.  British  Linen  Co,,  1880,  7  R.  836.     Rev.  1881,  8  R.  (H.L.)  8.    H.  of  L. 
I  Mackenzie  v.  British  Linen  Co.,  rev.  1881,  8  R.  (H.L.)  8    Foil,  as  to  costs,  Maokie  v.  Gloag's 

Trs.,  1884,  11  R.  (H.L.)  10.    H.  of  L. 
»  Mackenzie  v.  Cation's  Trs.,  1877,  5  R.  313.    Prin.  appl.  Stewart  v.  Murdoch,  1882,  9  R.  468. 

L.  Shand. 
*'  Mackenzie  v.  Cotton's  Trs„  1877,  5  R.  313,  per  L.  Deas  317.     Ref.  to  Assets  Co.  Ltd.  v.  Bain's 

»  Trs.,  1904,  6  F.  692.    L.P.  Balfour. 

Mackenzie  v.  Duke  of  Devonshire,  1896,  22  R.  839.    Rev.  1896,  23  R.  (H.L.)  32.    H.  of  L. 
i  Mackenzie  v.  OiUanders,  1874,  1  R.  1050.    Disting.  Dalgleish's  Trs.  v.  Young,  1893,  20  R.  904. 

L.  Adam. 
i  Mackenzie  v.  OiUanders,  1874, 1  R.  1050.    Comm.  Gark's  Trs.  v.  Clark's  Exors.,  1894,  21  R.  647. 

I  L.  Rutherfurd-Clark,  L.  Trayner. 

Mackenzie  v.  Mackenzie,  1893,  20  R.  636.    Aff.  1895,  22  R.  (H.L.)  32.     H.  of  L. 
i  Mackenzie  v.  Mackenzie's  Trs,,  1877,  4  R.  962.    Comm.  Maxwell's  Trs.  v.  Maxwell,  1877,  5  R. 

248.    L.J.-C.  Moncreiff,  L.  Gifford. 
f  Mackenzie  v.  Mackenzie's  Trs,,  1877,  4  R.  962.    Ref.  to  Campbell's  Trs.  v.  Campbell,  1891, 18  R. 

992.    L.O.  Kincaimey. 
I  Mackenzie,  dsc.  v.  Mackenzie's  Trs.,  1878,  5  R.  1027.     Disting.  Byres'  Trs.  v.  Gemmell,  1895, 

23  R.  332.     L.O.  Kincaimey. 
I  Mackenzie,  due,  v.  Mackenzie's  Trs.,  1878,  6  R.  1027.    Comm.  and  disting.  Watt  v,  Watson, 

1897,  24  R.  330.    L.O.  Stormonth-Darling,  L.  Moncreiff. 
t  Mackenzie  v.  Munro,  1894,  22  R.  45.     Disting.  Gibson  v.  Qark,  1895,  23  R.  294.    L.O.  Kin- 

caimey. 
Mackenzie  v.  Murray,  1881,  9  R.  186.    Disc.  D.  of  Buccleuch  v.  Kean,  1890,  17  R.  829.    2nd 

Division. 
Mackenzie  <f;  Aitken  v.  Robertson,  1886,  13  R.  494.     Disting.  Dunlop's  Trs.  v,  Clydesdale  Bank, 
I  1891,  18  R.  761.     L.  Young. 

Mackeman  v.  United  Operative  Masons'  Ass.,  1874,  1  R.  463.    Foil.  Shanks  v.  United  Opera- 
tive Masons'  Ass.,  1874,  1  R.  823.     Ist  Division. 
Mackeman  v.  United  Operative  Masons'  Ass.,  1874, 1  R.  453.    Comm.  and  disting.  Amalgamated 
Society  of  Railway  Servants  for  Scotland  v,  Motherwell  Branch,  1880,  7  R.  867.    2nd 
1  Division. 

Mackeman  v.  United  Operative  Masons'  Ass.,  1874,  1  R.  453.    Foil.  Aitken  v.  Associated  Car- 
penters Si  Joiners  of  Scotland,  1885,  12  R.  1206.     1st  Division. 
Mackeman  v.  United  Operative  Masons'  Ass.,  1874,  1   R.  463.    Disting.  Skerret  v.  Oliver, 
I  1896,  23  R.  468.    L.O.  Kincaimey. 

Mackersy  v.  Davis  <b  Sons  Ltd.,  1896,  22  R.  368.    Ref.  to  Robinson  v.  Reid's  Trs.,  1900,  2  F. 
928.     L.  Moncreiff. 
'  Mackie  v.  Oloag's  Trs.,  1883, 10  R.  746.    Rev.  1884, 1 1  R.  (H.L.)  10.    H.  of  L. 

.  Mackie  v.  Oloag's  Trs.,  rev.  1884,  11  R.  (H.L.)  10.     Comm.  and  disting.  *Macdonald  v.  Hall, 

'  1892, 19  R.  567.     1st  Division. 

Mackie  v.  Oloag's  Trs.,  rev.  1884,  11  R.  (H.L.)  10.    Comm.  Macdonald  v.  Hall,  1893,  20  R. 

(H.L.)  88.     L.  Watson,  L.  Shand. 
Mackie  v.  Oloag's  Trs.,  rev.  1884, 11  R  (H.L.)  10.     Disting.  Byres'  Trs.  v.  Gemmell,  1895, 23  R. 
332.     L.  M*Laren. 

,  Mackie  v.  Oloag's  Trs.,  rev.  1884,  11  R.  (H.L.)  10.    Disting.  Barclay's  Trs.  v,  Watson,  1903, 

I  5  F.  926.     Ist  Division. 

,  Mackie  v.  Mackie' s  Trs,,  1886, 12  R.  1230.    Held  inappl  Whjrte  v,  Murray,  1888, 16  R.  95.    L.P. 

Inglis. 
Mackie  v.  Strachan,  Kinmond  df  Co.,  1896,  23  R.  1030.     Foil.  Mathieson  v.  Hawthorns  &  Co. 
^  Ltd.,  1899,  1  F.  468.     L.J.-C.  Macdonald,  L.  Trayner,  L.  Moncreiff. 

Mackie's  Trs.  v.  Mackie,  1875,  2  R.  312.    Disting.  Kinloch's  Trs.  v.  Kinloch,  1880,  7  R.  696. 

2nd  Division. 
Mackie's  Tutor  v.  Mackie,  1897,  24  R.  526.    FoU.  Rankin  v.  Rankin's  Tutor,  1902,  4  F.  979. 
'■  L.  Trayner. 

MackiU  <fe  Co,  v.  Wright  Bros,  <fc  Co,,  1887.  14  R.  863.    Rev.  1888, 16  R.  (H.L.)  1. .  H.  of  L. 
^  Mackinlay  v.  Wilson,  1886,  13  R.  210.    Disting.  Batchelor's  Trs.  v.  Honeyman,  1892,  19  R. 

903.    L.  Trayner. 
'  Mackinnon  v.  Barclay,  Curie  ds  Co.     See  Osborne  v,  Barclay,  Curie  k  Co. 

Mackinnon  v.  Olasgow  <b  S.-W.  RaUway  Co,,  1886,  12  R.  1309.    Aff.  1886,  13  R.  (H.L.)  89. 
'  H.  of  L. 

Mackinnon  v.  Olasgow  <fc  S.-W.  RaUway  Co.,  aff.  1886,  13  R.  (H.L.)  89.    Disting.  Taylor  & 
^  Co.  V.  Glasgow  &  S.-W.  RaUway  Co.,  1891, 18  R.  1031.    L.O.  Kyllachy. 

Mackinnon's  Trs,  v.  Official  Receiver  in  Bankruptcy  in  England,  1892,  19  R.  1051.    Appl. 

Ritchie's  Trs.  v.  Ritchie,  1894,  21  R.  679.    2nd  Division. 
Mackintosh  v.  Lord  Lovat,  1886, 14  R.  282.    Prin.  appl.  Taylor  v.  Earl  of  Moray,  1892, 19  R.  399. 
«  L.O.  Kyllachy. 


Mackintosh  v.  Mackintosh.  1886,  13  B.  682,     Diating.  Stuart  v.  Hamilton,  1889,  16  R.  1030.    C. 
Mackintosh  v.  Mackintoah.  1886,  13  B.  692.     Frin.  appl.  D.  of  Atboll  v.  Stewart,  1S90,  17  K. 

724.    L.O.  Kinnear,  L.  Lee. 
Maddidodi  v.  Mackintoah,  1SS6.  13  R.  692.     Prin.  appl.  D.  of  Athollf.  Menzieo,  1890, 17  R.  T33. 

L.Lee. 
Maddnven  v.  M'MiUan,  !892.  19  R.  369,  ptr  L.  Trayner.     Eep.  Young  ti.  Nicol,  1893, 20  B.  768. 

L.  Trayner. 
Mactinren  v.  M'MtOan,  1892,  19  E.  369,  jut  L.  Trayner,     Rep,  and  appl,  MacphereoD  v. 

Largiie,  1896,  23  R,  785.     L,  Trayner. 
MiKknigU  V.  Vurrie.  1895. 22  R.  607,     Aff,  1896,  24  R,  (H.L.)  1.    H.  of  L. 
Maeknighty.  C'urrtMff.  1896,24  R.  (H,L.)  1.    Ref.  to  Ship  "Blainnore"  Co.  Ltd.  i.  Macredie, 

1898, 25  R.  (H.L.)  67,     L.  Wataon. 
Madagan  v.  Brown,  1887,  14  R.  1083.    Ref.  to  Hast[e  v.  M'Murtrio,  1889.  16  R.  715.     L.P, 

Inglis, 
Mnclartn  v.  Bums.  1886,  13  R.  .'i80,  per  L.  Craighill,  584;    L,  Rutherfurd-C3ark,  585.     Comm. 

Duke  of  Argyll  v.  Bidlough,  1904,  6  F,  049.    L.O.  Low. 
Madaren  v.City  oj  Olasgois  Union  Railway  Co.,  1878,  5  R.   1042.     Bef.  to  Louttifa  Tra.  r. 

Highland  Railway  Co.,  1892,  19  R.  791.     L.  Adam. 
Madaren  v.  City  of  Glasgow  Union  SaUioay  Co.,  per  L.J.-C,  Moncrciff,  1878,  6  R.  1042.    Appr. 

and  appl.  Oullens  v.  Cambuabarroa  Co-operative  Society,  Ltd.,  1895,  23  R.  209,    L.O.  Low, 

2iid  DiviHion. 
Madaren  V.  Menzies.  1876.  3  B.  1151.     Foil.  Brown,  1883,  11  R.  400.     Ut  Division. 
MadaHy  v.  Stede,  1881,  8  R.  436.     Comm,  Bosses  v.  H.  H.  Sir  Bhagvat  Sinhjee,  189!,  19  R.  31. 

L.O.  Stormonth- Darling. 
Madawhian  v.  Assessor  for  Ayr,  1897, 24  B,  734.     Ref.  to  Bell  v.  Assessor  tor  Edinburgli,  1904, 

6F.601,    L.V,A,C. 
MadauMan  v.  Brown  A  Morrison,  1900,  8  S.L.T.,  No.  226  {L.O,  Kyllachy),     Held  insppL 

Buchan  t'.  Melville,  1902,  4  F.  620.    L.P.  Balfour. 
Madavghlan  v.  Orr.  Pollock  A  Co.,  1894,  22  B.  38.     Ref.  to  Murdison  v.  Scottish  Football 

Union,  1896,  23  R,  449,     L.O,  Kincairney, 
Madaurin  v.  Stafford,  1875,  3  R.  265.    Foil.  M'Caig  v.  Glasgow  University  Court.  1904,  6  F.  918. 

L.O.  Low,  2nd  Division. 
Madag  v.  Borland,  1876.  3  R.  1124,     Held  inappl,  •Gilbert'a  Trs,  v.  Oerar,  1877,   5  R,  49. 

L.  Ormidale. 
Maday  v.  Borland,  1876,  3  R.  1124.     Comm.  Turner  v.  Gaw,  1894,  21  R.  563.     L.O.  Low. 
Madean  v.  Adatri.  1888,   16  B.  175.     Oba.  Bruoe  v.  I,  M.  Smith,  Ltd.,  1898,  1  F.  327.     L.O. 

Kincairney. 
Madean's  Trustee,  1885,  12  B,  529,  per  L.O.  Adam.    Comm,  and  appr.  Accountant  of  Court  t. 

Cnimpton'a  Curator  bonis,  1886,  14  B,  55.     lat  Division, 
Madeod's  Trs.  v.  Madcod.  1875,  2  B,  481.     Comm,  Urqulart  v.  Dewar,  1879,  6  R,  1026.      L.P. 

Inglis,  L.  Shand. 
ilfacmanM  V. -4»w»ur,  190I,3F,  1078.    Dialing.  Caldwell  p.  M'CaUum,  1901,  4  F.  371.     L.J.-C. 

Macdonald,  L.  MoncreifF. 
Macmanus  v.  Hay,  1882,  0  R.  425.     Prin.  appl.  Brown  v.  Fumival  &  Co.,  1896,  23  B.  492. 

2nd  Division. 
Macmvllen  v.  Sewhouxc  Coal  Co.,  1896,  23  R.  769.    Aiipr.  Harper  d,  Jamea  Dunlop  k  Co,  Ltd., 

1902,  5  F,  208.     L.  Kinnear. 

Macmurckg  v,  CampbeU.  1887.  14  R.  725,     Brin,  appl,  Innes  v.  Adamson,  1889.  17  R.  11.     lat 

Dtvieion. 
Macmurchy  y.  Oampbdl,  1887,   14  R.   725,  per  L.  Rutherfurd -Clark,      Cbmm,  Ingram  ti. 

Buaaell,  1893,  20  R.  771.     L.  M'Laren. 
Maenab  v.  CampbeU's  Trs.     Sec  Macnab  v.  Robertson. 

Macnab  v.  Robertson.  1896,  23  R.  1098.     Aft.  1896,  24  B.  (H.L.)  34,     H.  of  L, 
Macnicol  v.  Speirs,  Qibb  *  Co.,  1899.  1  F,  604.     Comm.  Condron  ti.  Gavin  Paul  &  Sona  Ltd., 

1903.  6  F,  29.     L,  M'Laren.  L.  Kinnear. 

Maenish  v.  Donald'a  Trs.,  1879,  7  B.  96,    Ref,  to  Clouston'a  Tr,  v.  Bulloch,  1889,  16  R.  937, 

L,P,  Inglis. 
Macniah  v.  Dontdd's  Trs.,  1879,  7  R.  96.    Prin.  appl.  Henderaon  v.  Henderaon,  1890, 17  R.  293. 

Ist  Division. 
Maenish  v.  Donald'a  Tra..  1879, 7  E.  96.   Comm.  M'CuUoch'a  Tra..  1892. 19  R,  777.    L.  M'Laren. 
Maenish  v.  Donald's  Trs.,  1879,  7  R.  96.     Comm.  Cumming'a  Trs.  v.  White,  1893,  20  R,  454, 

L.  Trayner. 
Macpherson   v.   Leishman,  1887.  14    R.    780,     Bef.   to  Brand  v.  Shaws,  1888,  16  R.  315. 

L.  Sband. 
Macpherson  v.  Beid-s  Trs.,  1876,  4  B.  132.     AS,  1877.  4  E.  (H.L.)  87.     H.  of  L, 
Macpherson \.Beid's  Tra..  aff,  1877, 4  R.  (H,L,)  87.  Bef,  toTennentr,  Tennent,1890, 17  E.  1205. 

L.O.  Fraaer. 
MacphirsoTis  V.  Uo^i./arl.  1881,  0  R.  30G,     Comm.  Hamilton  i  T...  <;.  Frooth,  ISSD,  IG  R.  1022. 

L.  Lee,  L,J.-C.  .Montreilt. 
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Macqueen  v.  Tod,  1899,  1  F.  859,  per  L.  M*Laren.     Appr.  Clark  v.  Bair's  Tre.,  1903,  5  F.  866. 

L.P.  Balfour. 
Macrae  v,  Mackenzie's  Tr.,  1891,  19  R.  138.    Held  inappl.  Rankine  v.  Logie  Den  Land  Co., 

1902,  4  F.  1074.     L.O.  Kyllachy,  1st  Division. 
Macrae  v.  Sutherland,  1889,  16  R.  476.     Ref.  to  Tumbull  v.  Oliver,  1891,  19  R.  164.     L.P. 

Robertson. 
Macrae  Y.  Wicks,  1886,  13  R.  732.    Ref.  to  Bruce  v,  J.  M.  Smith  Ltd.,  1898,  1  F.  327.     L.O. 

Kincaimey. 
Macritchie's  Trs.  v.  Hislop,  1879,  7  R.  384.    Rev.  1881,  8  R.  (H.L.)  95.    H.  of  L. 
Macritchie^s  Tra.  v.  Uidop,  rev.  1881,  8  R.  (H.L.)  95.     Comm.  E.  of  Zetland  v.  Hislop,  1882, 

9  R.  (H.L.)  40.    L.Ch.  Selbome. 
Macritchie*s  Tra,  v.  Hislop,  rev.  1881,  8  R.  (H.L.)  96.     Comm.  and  expl.  Calderv.  Merchant  Co. 

of  Edinburgh,  1886,  13  R.  623.     L.  Adam,  L.P.  Inglis. 
Macritchie*a  Tra,  v.  Hislop,  rev.  1881,  8  R.  (H.L.)  96.     Comm.  Tennent  v,  Napier  Smith's 

Trs.,  1888,  15  R.  671.     L.O.  Eraser. 
Macritchie*a  Trs,  v.  Hidop,  rev.  1881,  8  R.  (H.L.)  95.    Comm.  Turner  v.  Hamilton,  1890,  17.  R. 

494.    L.  McLaren. 
Macritchie's  Trs,  v.  Hidop,  rev.  1881,  8  R.  (H.L.)  96.    Prin.  appl. N.  B.  Railways. Moore,  1891, 

18  R.  1021.     2nd  Division. 
Macritchie's  Trs,  v.  Hislop  ,rev.  1881,  8  R.  (H.L.)  96.    Held  inappl.  ♦Stevenson  v.  Steel  Co. 

of  Scotland  Ltd.,  1896,  23  R.  1079.     1st  Division. 
Macrikhie's  Tra,  v.  Hidop,  rev.  1881,  8  R.  (H.L.)  96.    Prin.  appl.  Johnston  v.  The  Walker  Trs., 

1897,  24  R.  1061.    L.O.  KyUachy,  1st  Division. 
Macritchie*a  Tra,  v.  Hislop,  rev.  1881,  8  R.  (H.L.)  96,  per  L.  Watson.    Appr.  and  appl.  Hill 

V,  Millar,  1900,  2  F.  799.    L.  Trayner. 
Macritckie^a  Tra,  v.  Hidop,  rev.  1881,  8  R.  (H.L.)  95,  per  L.  Watson,  105.    Appr.  and  appl. 

*Yzquierdo  v,  Gydebank  Engineering  &  Shipbuilding  Co.  Ltd.,  1901, 4  F.  319.    L.  Trayner, 

L.  M!oncreiff. 
Macrohhie  v.  M'Ldland^a  Tra,,  1891, 18  R.  470.    Ref.  to  Pollock  v,  Goodwin's  Trs.,  1898,  26  R. 

1 05 1 .     L.O.  Kincaimey. 
Madin  v.  31' Lean,  1894,  21  R.  (J.C.)  40.    Ref.  to  Lord  Advocate  v.  Trotter,  1902,  6  F.  43. 

L.O.  Stormonth-Darling. 
MaffeU  V.  Stewart,  1887,  14  R.  606.    Dieting.  Clavering  Son  &  Co.  v.  Hope,  1897,  24  R.  944. 

L.O.  Stormonth-Darling,  L.  Moncreiff. 
Maguire  v.  RuaaeU,  1886,  12  R.  1071.     Comm.  and  appl.  Congleton  v.  Angus,  1887,  14  R.  309. 

2nd  Division. 
Main  v.  Fleming'a  Tra,,  1881,  8  R.  880.    Comm.  Rowatt  v.  Brown,  1886,  13  R.  676.     L.J.-C. 

Moncreiff. 
Maitland  v.  Aaaeaaor  for  Midlothian,  1888,  16  R.  592.    Disting.  Symington  &  Sons  v.  Assessor 

for  Coatbridge,  1895,  22  R.  588.     L.V.A.C. 
Maitland  v.  Maitland,  1877,  4  R.  422.    Comm.  Learmonth  v.  Sinclair's  Trs.,  1878,  5  R.  648. 

L.  GiflFord,  L.J.-C.  Moncreiff. 
Malcolm  v.  M'MiUan,  1900,  2  F.  626.    Prin.  appl.  Barclay,  Curie  &  Co.  v.  M*Kinnon,  1901, 

3  F.  436.     2nd  Division. 
Malone  de  MVibbon  v.  Caledonian  Railway  Co.,  1884,  11  R.  863.    Ref.  to  Craig  v.  Brunsgaard, 

Kjosterud  &  Co.,  1896,  23  R.  500.    L.O.  Kincaimey. 
Mann  v.  Sinclair,  1879,  6  R.  1078.    Ref.  to  Liquidators  of  Glasgow  City  Bank  v,  Mackinnon, 

1882.  9  R.  535.     L.  Shand. 
Manson  v.  Forrest,  1887,  14  R.  802.    Foil.  Kirkwood's  Trs.  v,  Leith  &  Bremner,  1888,  16  R. 

256.     1st  Division. 
Manson  v.  Hutcheon,  1874,  1  R.  371.    Disting.  Haldane's  Trs.  v.  Sharp's  Trs.,  1890,  17  R. 

386.    L.  Lee. 
Manson  v.  Hutcheon,  1874,  1  R.  371.     Comm.  Scott's  Exors.  v,  Methven's  Exors.,  1890,  17  R. 

389.     L.O.  Kinnear,  L.  Lee,  L.  Kyllachy. 
Marr  ds  Sons  v.  Lindsay,  1881,  8  R.  784.    Disting.  Main  v.  Lanarkshire  k  Dumbartonshire 

Railway  Co.,  1893,  21  R.  323.     L.  Adam. 
Marr  <fe  Sons  v.  Lindsay,  1881,  8  R.  784.    Foil.  Purves  v.  Groat,  1900,  2  F.  1174.    L.P.  Balfour, 

L.  Adam,  L.  Kinnear. 
Marshall  v.  Callander  de  Troaaacha  Hydropathic  Co,  Ltd,,  1896,  22  R.  964.    Dism.  1896,  23  R. 

(H.L.)  65.    H.  of  L. 
Marahall  v.  Callander  dk  Troaaacha  Hydropathic  Co,  Ltd,,  dism.  1896,  23  R.  (H.L.)  55.     Foil. 

Rankine  v.  Logie  Den  Land  Co.,  1902,  4  F.  1074.     L.O.  Kyllachy,  1st  Division. 
Marahall  v.  Marshall,  1881,  8  R.  702.    Disting.  Hunter  v.  Hunter,  1883, 11  R.  359.     1st  Division. 
Marahall  v.  N,  B.  RaUvxiy  Co,,  1881,  8  R.  939.    Disting.  Carr  v.  N.  B.  Railway  Co.,  1886, 

13  R.  113.     1st  Division. 
Marahall  v.  N,  B,  Railway  Co,,  1881,  8  R.  939.    Foil.  Drummond  v.  Fletcher  &  Co.,  1889,  17 

R.  51.     2nd  Division. 
Maraton  v.  Kerr' a  Tr.,  1879,  6  R.  898.    Disting.  Cropper  &  Co.  v,  Donaldson,  1880,  7  R.  1108. 
L.O.  Craighm. 


40  CASES  JUDICIALLY  COMMENTED  ON,  &c. 

Maraton  v.  Ktrr'a  Tr.,  1879,  6  R.  898.    Gomm.  DuncaoBon  v.  Jefferifl'  Tr.,  1881,  8  R.  563. 

L.O.  Lee. 
Martin  v.  Aaseswr  for  Burgh  of  LeUh,  1889,  16  R.  799.    Distiiig.  Duke  of  Fife  v.  Assessor  for 

County  of  Elgin,  1891, 18  R.  941.     L.V.A.C. 
Martin  v.  Assessor  for  Burgh  of  Leiih,  1889,  16  R.  799.    Ref.  to  Maodonald,  Eraser  &  Co.  v. 

Assessor  for  Glasgow,  1893,  20  R.  624.    L.V.A.C. 
Martins  v.  MacdougalTs  Trs„  1885,  13  R.  274.    Prin.  appl.  M'Donald  v,  M'Coll,  1890,  17  B. 

961.    L.O.  Trayner. 
Mason  v.  Benhar  Coal  Co,,  1882,  9  R.  883.    Comm.  Delaurier  v.  Wyllie,  1889,  17  R.  167. 

L.O.  Trayner. 
Mason  v.  Mason,  1877,  14  S.L.R.  592.    Disting.  Barrie  v.  Barrie,  1882,  10  R.  208.    L.  Shand. 
Mason  v.  Queen,  1886,  23  R.L.R.  641,  per  L.O.  Kinnear.    Ref.  to  Great  North  of  Scotland 

Railway  Co.  v.  Mann,  1892, 19  R.  1035.    L.  M'Laren. 
Mather  v.  M'Kittrick,  1881,  8  R.  952.    Prin.  appl  M'Carter  v.  Aikman,  1893,  20  R.  1090. 

L.  Trayner. 
Malson  v.  Baird  tb  Co.,  1877, 5  R.  87.    Aff.  1878, 5  R.  (H.L.)  211.    H.  of  L. 
Matthews  Duncan's  Trs.  v.  Matthews  Duncan,  1901,  3  F.  533.    Disting.  Neill's  Trs.  v.  Noll, 

1902,  4  F.  636.     L.  Adam. 
Manle,  1876,  3  R.  831,  per  L.P.  Inglis.     Expl.  and  Disting.  Macdougall,  1900,  3   F.   99. 

L.  M*Laren. 
Mavle  v.  Tainsh,  1878,  6  R.  44.    Held  inappl.  Lamb  v.  Thompson,  1901,  4  F.  88.    L.  Trayner, 

L.  Moncreiff. 
Maxwell,  1877,  4  R.  1112,  per  L.J.-C.  Moncreiff.    Ref.  to  Inland  Revenue  v.  Earl  of  Moray's 

Trs.,  1904,  6  F.  347.    L.O.  Stormonth-Darling. 
MaxwdPs  Trs,  v.  Maxwdl,  1874,  2  R.  71.    Foil.  Allan's  Trs.  v,  Hairstens,  1878,  5  R.  676. 

2nd  Division. 
MaxwdTs  Trs,  v.  Maxwell,  1874,  2  R.  71.    Comm.  and  disting.  Munro's  Trs.  r.  Young,  1887, 

14  R.  574.     L.J..C.  Moncreiff. 
MaxwelTs  Trs,  v.  Maxwell,  1877,  5  R.  248,  per  L.J.-C.  Moncreiff.    Ad.  Cathcart's  Trs.  t?.  Hen- 

eage*s  Trs.,  1883,  10  R.  1205.    L.O.  M*Laren. 
MaxwelTs  Trs,  v.  Maxwell,  1877,  5  R.  248.    Comm.  Campbell's  Trs.  v.  Campbell,  1891,  18  R. 

992.     L.O.  Kinoaimey. 
MaxwelTs  Trs,  v.  Maxwell,  1877,  6  R.  248,  per  L.J.-C.  Moncreiff.    Ref.  to  Logan's  Tre.  r. 

Logan,  1896,  23  R.  848.     L.  McLaren. 
Meikle  tb  Wilson  v.  Pollard,  1880,  8  R.  69.    Comm.  and  foil.  Robertson  v,  Ross,  1887,  15  R. 

67.     2nd  Division. 
Meikle  ds  Wilson  v.  Pollard,  1880,  8  R.  69.     Comm.  Robertson  v,  British  Linen  Co.,  1891,  18 

R.  1225.     L.O.  Stormonth-Darling. 
Meikle  d:  Wilson  v.  Pollard,  1880,  8  R.  69.    Held  inappl.  Bamton  Hotel  Co.  Ltd.  v.  Cook, 

1899. 1  F.  1190.     1st  Division. 
Mein's  Trs,  v.  Mein,  1901,  3  F.  994.    Held  inappl.  Dykes'  Trs.  v.  Dykes,  1903,  6  F.  133.     Ist 

Division. 
MelviUe  v.  Noble's  Trs,,  1896,  24  R.  243.     Disting.  Manners  v.  Strong's  Judicial  Factor,  1902, 

4  F.  829.     L.O.  Pearson. 
Memies  v.  Solicitor  of  Inland  Revenue,  1878,  5  R.  531.    Ref.  to  Lord  Advocate  v.  Marquis  of 

Ailsa,  1881,  9  R.  40.     L.O.  Curriehill. 
Menzies  v.  Solicitor  of  Inland  Revenue,  1878,  6  R.  531.     Prin.  appl.  Lord  Advocate  v.  Duke  of 

Buccleuch,  1888, 15  R.  333.     Ist  Division. 
Menzies  v.  Menzies,  1892.     See  H.  of  L.  Report.     Rev.  1893,  20  R.  (H.L.)  108.    H.  of  L. 
Menzies  v.  Menzies,  1893,  20  R.  (H.L.)  108,  per  L.  Watson,  110.     Appr.  Wallace  v.  Braid, 

1900,  2  F.  754.    L.  Trayner. 
Menzies  v.  Menzies,  1898,  1  F.  128,  per  L.  M'Laren,  132.     Appr.  Roberts'  Trs.  v,  Roberts, 

1903,  5  F.  541 .     Ist  Division. 
Menzies  v.  Murray,  1875,  2  R.  507.    Comm.  Rae  v.  Nielson,  1875,  2  R.  676.     L.  Ormidale, 

L.  Gifford. 
Menzies  v.  Murray,  1875,  2  R.  607.     Disting.  Standard  Property  Investment  Co.  v.  Oowe, 

1877,  4  R.  695.     L.O.  CurriehiU,  L.J.-C.  Moncreiff. 
Menzies  v.  Murray,  1875,  2  R.   507.     Ref.   to   Low  v.  Low's  Trs.,   1877,  5  R.   185.     L. 

Ormidale. 
Menzies  v.  Murray,  1875,  2  R.  507.    Comm.  Mackenzie  v.  Mackenzie's  Trs.,  1878,  5  R.  1027. 

L.  Gifford,  L.J.-C.  Moncreiff. 
Menzies  v.  Murray,  1876,  2  R.   507.    Disting.  Newlands  v.  Miller,  1882,  9  R.  1104.     1st 

Division. 
Menzies  v.  Murray,  1876,  2  R.  607,  per  L.J.-C.  Moncreiff.    Appr.  Macfarlane's  Trs.  v,  Oliver, 

1882,  9  R.  1138.    L.  Deas. 
Menzies  v.  Murray,  1875,  2  R.  607.     Disting.  Laidlaws  v,  Newlands,  1884,  11  R.  481.     1st 

Division. 
Menzies  v.  Murray,  1875,  2  R.  607.     Ref.  to  Halkett  i-.  Halkett's  Judicial  Factor,  1890,  17  R. 
719.    L.O.  Trayner,  L.  Rutherfurdaark,  L.  Lee. 
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Memies  v.  Murray,  1876,  2  R.  607.    Ref.  to  Williamson  v,  Boothby,  1890,  17  R.  927.    L.O. 
Kyllaohy. 
i  Menzies  v.  Murray^  1876,  2  R.  607.     Disting.  Reliance  Mutual  Life  Assurance  Society  v. 

Halkett's  Factor,  1891, 18  R.  616.    L.  Adam. 
[  Menzies  v.  Murray,  1876,  2  R.  607.    Op.  res.  Shedden  v.  Shedden's  Trs.,  1895,  23  R.  228.    L.O. 

Kyllachy. 
I  Memies  v.  Murray,  1875,  2  R.  507.    Foil.  Ker's  Trs.  v.  Ker,  1895, 23  R.  317.    2nd  Division. 

Memies  v.  Murray,  1876, 2  R.  607.    Held  inappl.  Watt  v.  Watson,  1897, 24  R.  330.    C.J. 
Memies  v.  Murray,  1875,  2  R.  607.    Held  inappl.  Christie's  Factor  v.  Hardie,  1899,  1  F.  703. 
L.O.  Kyllachy,  Ist  Division. 
I  Memies  v.  Murray,  1875,  2  R.  607.    Ref.  to  De  la  Chaumette's  Trs.  t?.  De  la  Chaumette,  1902, 

(  4  F.  745.     L.  Young,  L.  Trayner,  L.  Moncreiff. 

Memies  v.  Murray,  1875, 2  R.  507.    Not  appl.  Gillon*s  Trs.  v.  Gillon,  1903, 6  F.  633.    Ist  Division. 
Memies  v.  Murray,  1875,  2  R.  607.    Prin.  appl.  Wilken's  Trs.  v.  Wilken,  1904,  6  F.  665.    2nd 

Division. 
Mess  V.  Sime's  Tr.,  1898,  25  R.  398.    Aff.  1898, 1  F.  (H.L.)  22.    H.  of  L. 
Metcalfe  v.  Cox.    See  Metcalfe  v.  University  of  St.  Andrews. 
Metcalfe  v.  University  of  8t.  Andrews,  1894,  22  R.  210;  rev.  and  rem.  1895,  22  R.  (H.L.)  13; 

1896, 23  R.  669.    Aff.  1896,  23  R.  (H.L.)  60.    H.  of  L. 
Middleton  v.  Lord  Advocate,  1876,  3  R.  599.    Prin.  appl.  Inland  Revenue  v.  Scott,  1895,  22  R. 
,  772.     1st  Division. 

Middleton,  Lord,  v.  Assessor  for  Boss-shire,  1882,  10  R.  28.    Prin.  not  appl.  Colville's  Trs.  v. 
I  Assessor  for  Fife,  1894,  21  R.  799.    L.V.A.C. 

MUford  Haven  Fishing  Co,  Ltd.,  Liquidator  of,  v.  Jones,  1896,  22  R.  677.     Disting.  Moir  v. 

Duff  &  Co.,  1900,  2  F.  1266.     L.O.  Kincaimey. 
Millar's  Factor  v.  Millar's  Trs.,  1886, 14  R.  22.    Aff.  1888, 15  R.  (H.L.)  83.    H.  of  L. 
Millar's  Factor  v.  MUlar's  Trs.,  aff.  1888,  15  R.  (H.L.)  83.    Comm.  Raes  v.  Meek,  1889,  16 

R.  (H.L.)31.    L.  Herschell 
Millar's  Factor  v.  MiUar's  Trs.,  aff.  1888,  15  R.  (H.L.)  83.    Prin.  appl.  Carruthers  v.  Cairns, 

1890,  17  R.  769.     L.O.  Kincaimey,  L.  Shand. 
Millar's  Factor  v.  Millar's  Trs.,  aff.  1888,  15  R.  (H.L.)  83.    Comm.  Crabbe  v.  Whyte,  1891, 
'  18  R.  1065.    L.M*Laren. 

Millar's  Factor  v.  Millar's  Trs.,  aff.  1888, 15  R.  (H.L.)  83.    Comm.  ♦Carruthers  v.  Carruthers'  Tr., 
■  1896,  22  R.  775.    L.O.  Kincaimey. 

Millar's  Factor  v.  Millar's  Trs.,  aff.  1888,  15  R.  (H.L.)  83.    Comm.  Ferguson  v.  Paterson,  1900, 
'  2  F.  (H.L.)  37.    L.  Morris,  L.  Shand,  L.  Davey. 

Millar's  Tr.  v.  Millar,  1893,  20  R.  1040.      Ref.  to  Elder's  Trs.  v.  Elder,  1894,  21  R.  704. 

L.  Adam. 
Miller  v.  Carmichael,  1888,  15  R.  991.    Comm.  Assets  Co.  Ltd.  v.  Lamb  &  Gibson,  1896,  23  R. 
'  669.    L.O.  Kincaimey. 

Miller  v.  Doumie,  1876,  3   R.  548.    Foil.  Newcastle  Chemical  Manure  Co.  v.  Oliphant  & 

Jamieson,  1881,  9  R.  110.    2nd  Division. 
Miller  v.  Farie,  1878,  6  R.  270.    Prin.  appl.  ♦Coltness  Iron  Co.  v.  Solicitor  of  Inland  Revenue, 
I  1881,  8  R.  351.  ^^Ist  Division. 

Miller  v.  Farie,  1878,  6  R.  270.    Prin.  appl.  Edinburgh  Southem  Cemetery  Co.  v.  Surveyor  of 
I  Taxes,  1889,  17  R.  154.     1st  Division. 

MiUer  v.  Finlay's  Trs.,  1873.    See  H.  of  L.  Report.    Rev.  1875,  2  R.  (H.L.)  1.     H.  of  L. 
'  MiUer  v.  Finlay's  Trs.,  rev.  1875,  2  R.  (H.L.)  1.     Comm.  Snell's  Trs.  v.  Morrison.  1877,  4  R. 

709.    L.O.  Shand. 
Maier  V.  MiUer,  1874,  1  R.  1107.    Recog.  Crosbio's  Trs.  v.  Wright,  1880,  7  R.  823.    L.P. 

Inglis. 
Miller  v.  Muirhead,  1894,  21  R.  668.    Ref.  to  Cowan  &  Sons  Ltd.  v.  Assessor  for  Midlothian, 

1894,  21  R.  812.    L.V.A.C. 
Miller  v.  Benton  dn  BeaUie  tb  Sons,  1886,  13  R.  309.    Ref.  to  Craig  v.  Miller,  1888,  15  R.  1005. 

L.  Lee. 
MiUer's  Trs.  v.  MiUer,  1890,  18  R.  301.    FoU.  Wilkie's  Trs.  v.  Wight's  Trs.,  1893,  21  R.  199. 

L.J.-C.  Macdonald,  L.  Rutherfurd-Clark. 
MOler's  Trs.  v.  MiUer,  1890,  18  R.  301.    Appl.  Ritchie's  Trs.  v.  Ritchie,  1894,  21  R.  679. 

2nd  Division. 
MiUer's  Trs.  v.  MOler,  1890,  18  R.  301.    Prin.  appl.  Murray  v.  Macfarlane's  Trs.,  1896,  22  R. 

927.     1st  Division. 
MiUer's  Trs.  v.  MiUer,  1890,  18  R.  301.    Ref.  to  White's  Trs.  v.  White,  1896,  23  R.  836. 

2nd  Division. 
MUler's  Trs.  v.  MiUer,  1890,  18  R.  301.    Disting.  RusseU  v.  Bell's  Trs.,  1897,  24  R.  666.    2nd 

Division. 
MiUer's  Trs.  v.  MiUer,  1890,  18  R.  301.    Prin.  appl.  Stewart's  Trs.  v.  Stewart,  1897,  25  R.  302. 

L.J.-C.  Macdonald,  L.  Trayner. 
MUler's  Trs.  v.  MiUer,  1890,  18  R.  301.    FoU.  Ballantyne's  Trs.  v.  Kidd,  1898,  26  R.  621. 
L.J.-C.  Macdonald,  L.  Moncreiff. 
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IlilUr't  Tt».  v.  Umtr,  1890,  18  R.  301.     Held  iiuppl.  Graham'B  Tra.  v.  Grsham,  1899,  lY.TSL 

2nd  Division. 
Mmtr't  Trg.  t.  MMrr,  1890.  18  B.  301.    FoU.  HargTaTs'a  Trs.  v.  Schofield.  1900,  3  F.  14. 

L.J.-C.  Mscdonsld,  L.  Trayner,  L.  HoncreifF. 
MiUer's  Tts.  v.  MUln,  1890,  IS  R.  301.     Consid.  and  foU.  YuiU'e  Tra.  v.  lliomsoD.  \VS, 

4  F.  815.     C. 
MiUfr's  Tt».  t.  MUltr,  1890,  18  R.  301 .     Foil.  Boss'  Trs.  v.  Rom,  1902,  4  F.  840.    L.  MoDCtei£ 
MiUfr-t  Tra.  v.  Miiler.  1890.  18  R,  301.      Digting.  Peden'a  Tr.  r.  Peden,  1903,  5   F.  1011. 

L,  Trayner. 
iliUrr's  Tts.  t.  MOtfr,  1890.  18  B.  301.     Appr.  M'CuUoch'a  Tre.  v.  MaccuUoch,  1903,  6  F.  (H.L) 

3.     L.  Davey. 
iliOigan  v.  Muir  A  Co.,  1891,  19  R.  18.     Foil.  Cameron  v.  Walker,  1898,25  B.  449.     L.J.-C. 

Macdonald,  L.  HoncrciR. 
ilUne  V.  Grant's  Exort.,  1884,  11   B.  887.      Ref.  to  BIyth  c.  Curie,  !88,^  12  R.  674.      LP. 

MUm  V.  Emdtrton  A  SmUh,  1679.  7  R.  317.    FoU.  Milne  v.  Rom.  1863,  11  B.  273.    Sod 

Di  vision. 
Afilne  v.  M'CaUum,  1676,  5  R.  546.    FoU.  Lindsay  v.  Hendric.  1879,  S  B.  1240.     Ist  Divisicm. 
MUne  V.  Smiths.  1892,  20  R.  95.    Comm.  Murdinon  v.  Scottish  FootbaU  Union,  1896,  23  R.  44B. 

L,0.  Kincaimey. 
MitcheU  V.  Ueyi  *  Sons.  1894.  21  R.  600.     Prin.  appl.  Mitchell's  Trs.  it.  Gladstone,  181M.  21  B. 

686.    L.  M'Laren. 
Mitckdl  V.  MUckM,  1877,  5  B.  154.    PoU.  Newall's  Tre.  t..  Inglia'  Tra.,  1898. 25  R.  1 176.     L  J.-C. 

Macdonald.  L.  Trayner,  L.  Monoreifl. 
MiUhM  V.  Mitchtll-s  Tra.,  1877,  4  R.  800.     FoU.  Gibson's  Tre.  v.  Gibson,  1877,  4  B.  867. 

2nd  Division. 
Mitehdl  V.  Mitehdi's  Tr».,  1877,  4  R.  800.     Appr,  and  appL  "Mackie  v.  Gloag'a  Tre.,  1883,  W 

R.  746.     L.  CraighOI. 
MitckeU   V.  MitchdVt   Tt»..  1877,  4    B.  800.      Disting.  Beattie'a  Tra.,   1884,    11    R,   846. 

SlUcketi  V.  Motherwdl,  1888,  IG  B.  122.     Appr.  Blair  v.  N.  British  &  Mercantile  Insuranoe  Co. 

1869,  16  R,  325.     L.  Shand. 
MitcheU  V.  MuheneeU,  1888.  16  R.  122.     Disting.  RiddeU  c.  Galbraith,  1696,  24  R.  61.     L.O. 

Pearson. 
MUckell  V.  ScaU,  1881,  8  B.  875.     Becng.  Liquidators  of  Bcnhar  Coal  Co.  v.  TurabnU.  1883,  10 

B.  558.    L.P,  Ingli-. 
MUclteU.  A. ,y.  Glasgow  CUy  Bank.  \9,n,  6  R.i^:d.    All.  1879,  6R.  (H.L.)  60.    H.  ofL. 
MUchdl,  A.,  V.  aiaigow  City  Bank,  aff.  1879,  6  R.  (H.L,)  60.  ^er  L.  Cairns  and  L.  F 

Comm.  Dalglcish  v.  Land  Feuing  Co.,  1885,  13  B.  223.     L.  Sband.  L.P.  IngUs. 
MitcheU,  Nflson,  v.  Ctiv of  Olaegnw  Bank,  1878.  «  R.  420.     Afi.  1879,  6  B.  (H.L.)  66.     H.  of  L. 
Mitehdl  A  Baiter  v.  Davits,  1875,  3  B.  208.     Bef.  to  Studd  v.  Cook,  1883,  10  R.  (H.L.)  53. 

L.Cb.  Selbome. 
Mitchell  (fr  Baxter  v.  Davies,  1875,  3  B.  208,  per  L.P.  IngUs.     Ref.  to  Brown's  Trs.  v.  Brown, 

1890,  17  R.  1174.     L.O.  Fraser, 
Moffat  *  Co.  V.  Park,  1877.  5  R.  13,  per  L.  Gifford,    Appr.  Dolan  v.  Burnet,  1896,  23  B.  550. 

L.  Trayner, 
Moir's  Trs.  v.  Lord  Advocate,  1874.  1  B.  345.     Comm,  Marshall's  Eiors.  v.  Lord  Advocate,  1874, 

1  B.  847.    L,P.  Inglis. 
Moir's  Trs.  v.  M'Ewan,  1880,  7  R.  1141.     Comm,  Assets  Co.  Ltd.  v.  Lamb  4  GihsoD,   1896, 

23  B.  6((9,     L.0,  Kincaimey. 
Molltson  V.  Hutchison,  1892,  19  B.  581.    Held  inappl.  M'Grcgor'a  Ezors.  v.  Anderson's  Tra., 

1893,  21  R.  7.     L.O.  Kincaimey. 
Montgomerie-Fleming's  Trs.  v.  Montgomerie-Flemiiig,  1901,  3  F.  591.     Foil.  Bom'  Tts,  t'.  NicoD, 

1902,  5  F.  146.    L.P.  Balfour,  L.  M'Laren. 
Montgomery  v.  Montgomery].  1881,  8  R.  403.     Kxpl.  Stecdman  v.  tjteedman,  1887,  14  R.  1066. 

L.P.  Inglis. 
Montrose.  Duchess  of,  v.  Stuart.    SeoStirling-Crawturd'sTrs. 
Morgan,  Qdlibrand  &  Co.  v.  Dundee  aem  Line,  1890,  18  R.  205.     Disting.  MurdisoD  v.  Scottiat 

Football  Union,  1896,  23  B.  449.    L.P,  Robertson. 
Morison  v.  Olenshid  School  Board,  1875.  2  R.  715.    Comm.  Maefarlane  v.  Mocbnun  School 

Board.  1875,  3  B.  88.     L.O.  CurriehiU. 
Morison  v.  Ohnshiel  School  Board,  1675,  2  B.  715.     Comm.  Marshall  v.  Ardrossan  School  Board. 

1879,  7  R.  359.    C.J. 
Morison's  Curator  bonis  v.  Morison's  Trs.,  1880,  8  R.  206,  per  L.  Mure,  213.     Appr  and  appL 

Macquoen  v.  Tod,  1899,  I  F.  1069.     L.  Adam. 
Morison's  Curator  bonis  v.  Morison's  Trs.,  1880,  8  B.  205.  per  L.  Deaa.  213.     Appr.  and  appl. 

"MTrtlVflTr.  r,M'C;iir8r»;v(f..rfe.«p'..  lfl(H.  :i  F,  lUi;.".     L,  lI..ii.T.>iff. 
M„H^''r.\i  Cur.:l,.>  /-.»i\  v.  .U.,n..p,i..  T,.,..  l>,(,H,(i  li.  Ju."..     Lomui,  SUjiinor't.  t'n.o/r.r  l^nin.    HKlS, 

5  K.  1114.     L.U.  ruiir^u.1. 
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Morran  v.  Waddell,  1883,  11  R.  44.    Ref.  to  Haughton  v.  N.  B.  Railway  Ck).,  1892,  20  R.  113. 

L.  M'Laren. 
Morris  v.  Anderson,  1882,  9  R.  952.    Dieting.  Berwick's  Exor.,  1886, 12  R.  665.     Ist  Division. 
Morris  v.  Anderson,  1882,  9  R.  962.    Ref.  to  Young's  Trs.  v.  Young's  Trs.,  1892,  20  R.  22. 

L.O.  Stormonth -Darling. 
Morrison  v.  Abemeihy  School  Board,  1876,  3  R.  946.    Comm.  and  appl.  Hinds  v.  Dunbar  Sohool 

Board,  1883, 10  R.  930.    2nd  Division. 
Morrison  v.  Baird  de  Co.,  1882, 10  R.  271.    Comm.  Nicolson  v.  Macandrew  &  Co.,  1888, 15  R.  854. 

L.  Shand. 
Morrison  v.  Baird  ds  Co.,  1882,  10  R.  271.    Ref.  to  Morrison  &  Mason  v.  Scottish  Employers' 

Liability  and  Accident  Assurance  Co.,  1888,  16  R.  212.     L.O.  Lee. 
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H.  of  L.  Report,  1901,  3  F.  (H.L.)  14.     L.O.  Kincaimey,  L.  Adam. 
MotherweU  v.  ManweU,  1903, 5  F.  619.    Ref.  to  Fisher's  Executrix  v.  Fisher's  Tr.,  1903,  6  F.  196. 
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MotherweU  v.  ManweU,  1903,  5  F.  619.     Prin.  appl.  Governors  of  Heriot's  Trust  v.  Caledonian  In- 
surance Co.,  1904,  6  F.  442.     L.O.  Kincaimey,  2nd  Division. 
Mouat  V.  Lee,  1891,  18  R.  876.    Prin.  appl.  Stark's  Trs.  v.  Cooper's  Trs.,  1900,  2  F.  1257. 
;  L.P.  Balfour. 

Movbray's  Trs.  v.  Moubray,  1895,  22  R.  801.    Comm.  Sandys  v.  Bain's  Trs.,  1897,  25  R.  261. 

L.O.  Kincaimey,  1st  Division. 
Mounsey  v.  Palmer,  1884, 12  R.  236.    Ref.  to  Stuart  v.  Hamilton,  1889, 16  R.  1030.     L.  Shand. 
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Mounsey  v.  Palmer,  1884, 12  R.  236.    Ref.  to  Motherwell  v.  ManweU,  1903,  5  F.  619.     L.  Adam, 
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1901,  4  F.  96.    L.  M'Laren 
^      Muir  V.  M'Intyres,  1887, 14  R.  470.    Comm.  Munro  v.  M'Geoghs,  1888,  16  R.  93.    L.P.  Inglis. 
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Muir  V.  Muir,  1879,  6  R.  1353,  per  L.J.-C.  Moncreiff.    Quest.  Auld  v.  Auld,  1884,  12  R.  36.    1st 
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Muirhead  v.  Forth  <fc  North  Sea  Steamboat  Mutual  Insurance  Association,  1893,  20  R.  442.     Aff. 
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Murray's  Trs.  v.  Murray,  1901,  3  F.  820.    Disting.  Lyon's  Trs.  v.  Miller,  1903,  5  F.  1®1 
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&  Co.  Ltd.,  1904,  6  F.  784.     Ist  Division. 
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Nimmc  dt  Co.,  1880,  9  R.  1239.    Comm.  N.  B.  Railway  Co.  «.  Leith  Aaaeesor,  18S4,  11  B.  .■>S8. 
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Niven  v.  Ayr  Harbour  Tra..  1897,  24  R.  883.     Afi.  1898,  25  R.  (H.L.)  42.     H.  of  L. 
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Cowan  &  SoDB  Ltd.  v.  Assessor  for  Midlothian,  1894,  21  R.  812.     L.V.A.C. 
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poration of  Glasgow,  1902,  4  F.  611.     Ist  Division. 
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Sujent's  Trs.  V.  Nugent,Tey.  1899. 2  F.  (H.L.)  21.     Ref.  to  *Earl  of  Home  v.  Lord  Belhaven  (Uid 
Stenton,  1900,  2  F.  1218.    L.P.  Balfour,  L.  Kinnear. 
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Oban,  Police  Commissioners  of,  v.  County  Council  of  Argyllshire,  1894,  21  R.  644.    Comm.  and 

diHtinR,  Cnrpnmtinn  of  (ialashieU  «.  Honnty  CoMoil  ot  Selkirk.  1896,  23  R.  818,    L,0. 

Ohmi.  I  ::•  i!  oj  Argyllfhiri-,  ISfH,  21  R.  Wl.      l>iB[>.'B.  Mni-- 

nril ■■   I      ■■:       ■  ;    \-  .--■a.  i-'-,  -Ia  B.  828.     V.  Jm 

Ugsloii  V.   ih--  .■V>--ni,.H  l;yn-i    i riim-n„,.i  r.-.,  1895,  23  R.  340.     Rev.  ISflfi.  i*  R.  [II.L.)8. 
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Ogslon  V.  Siewarfs  Trs.,  1893,  21  R.  282.     Rev.  1896,  23  R.  (H.L.)  16.    H.  of  L. 
O'Hara  v.  Cadzow  Coal  Co.  Ltd.,  1903,  5  F.  439,  per  L.  Trayner,  443.     Adh.  United 

Ltd.  V.  M*Ghie,  1904,  6  F.  808.     L.  Tra3^er. 
Okdl  V.  Foden,  1884,  11  R.  906.     Comm.  Gibaon  r.  Munro,  1894,  21  R.  840.     L.O.  Kincaimey. 
Ormand  v.  Henderson  <fc  Sons,  1897,  24  R.  399.     Foil.  Edgar  v.  JohnBton,  1904,  6  F.  825.     L.  J.-C. 

Macdonald,  L.  Trayner. 
Orr  ▼.  MiUheU.    See  Orr  v.  Moir's  Tra. 

Orr  v.  Moir's  Trs.,  1892. 19  R.  700.     Rev.  1893, 20  R.  (H.L.)  27.     H.  of  L. 
Orr  V.  Moir's  Trs.,  rev.  1893,  20  R.  (H.L.)  27.  per  L,  Watson,  29.    Appr.  and  held  Inappl 

Jami(»9on  v.  Welah,  1900,  3  F.  176.     L.P.  Balfour. 
Orr  Ewing  v.  Earl  of  Cawdor,  1884,  1 1  R.  471.     AflF.  1884. 12  R.  (H.L.)  12.     H.  of  L. 
Orr  Ewing  v.  Orr  Swing's  Trs.,  1884.  1 1  R.  600,  682.     Partly  aff.  1885,  13  R.  (HX. )  1 .     H.  of  L. 
Orr  Ewing  v.  Orr   Swing's  Trs.,  partly  aff.  1885,  13   R.  (H.L.)  1,  per  L.  Selbome.     Appr. 

♦Talisker  Distillery  v.  Hamlyn  &  Co.,  1893,  21  R.  204.     L.  McLaren. 
Orr  Eu*ing  v.  Orr  Ewing' s  Trs.  (Orr  Swing's  Judicial  Factor),  1884,  11  R.  682.     Foil.  M'AUev  ? 

Judicial  Faotor,  1900,  2  F.  1198.     L.O.  Pearson,  L.P.  Balfour. 
Orr  Swing's  Judicial  Factor,  1884.     See  Orr  Ewing  v.  Orr  Ewing's  Trs. 
OsfMme  or  M'Kinnan  v.  Barclay,  Curie  de  Co.,  1901,  3  F.  436.     Dism.  1901,  3  F.   (H.L.)  I. 

H.  of  L. 
Oswald  V.  Ayr  Harbour  Trs.,  1883,  10  R.  472.     Aff.  1883,  10  R.  (H.L.)  85.    H.  of  L. 
Oswald  V.  Ayr  Harbour  Trs.,  aff.  1883,  10  R.  (H.L.)  85.     Diating.  Niabet  Hamilton  v.  N.  Light- 

houses  Comm.,  1886, 13  R.  710.     L.O.  Fraser. 
Oswald  V.  Ayr  Harbour  Trustees,  aff.  1883,  10  R.  (H.L.)  85.     Held  inappl.  Turcan  v,  Caledonian 

Railway  Co.,  1898,  25  R.  (H.L.)  7.     L.  Watson,  L.  Herschell. 
Oswald  V.  Ayr  Harbour  Trs.,  aff.  1883,  10  R.  (H.L.)  85.     Ref.  to  Ellice's  Trs.  v.  Commissioners 

of  the  Caledonian  Canal,  1904,  6  F.  325.     L.O.  Stormonth -Darling,  Ist  Division. 
OsuxUd  V.  Ayr  Harbour  Trs.,  aff.  1883,  10  R.  (H.L.)  85.     Ref.  to  Magistrates  of  Edinbmigh  r. 

North  British  Railway  Co.,  1904,  6  F.  620.     L.O.  Kincaimey. 
Oswald's  Trs.  v.  Glasgow  City  Bank,  1879,  6  R.  461.     Disting.  Sinclair  v.  Glasgow  aty  Bank, 

1879,  6  R.  671.     L.  Shnnd. 
Oswald's  Trs.  v.  Ola.fgow  City  Bank,  1879,  6  R.  461.     Prin.  appl.  *Ciininghame  v.  Glasgow  CSty 

Bank,  1879,  6  R.  679.     Ist  Division. 
Oswald's  Trs.  v.  Glasgow  City  Bank,  1879,  6  R.  461.     Comm.  Dalgleish  v.  Land  Feuing  Co.,  1885, 

13  R.  223.     L.  Adam,  L.P.  IngUs. 

Pant  Mawr  Quarry  Co.  v.  Fleming,  1883,  10  R.  457,  per  L.P.  Inglis  at  459.    Ref.  to  Dium  r. 

Pratt,  1898,  25  R.  461.     L.  Kinnear. 
Park  V.  Park,  1876,  3  R.  850.     Disting.  Ross  v.  Tennant's  Trs.,  1877,  5  R.  182.     L.P.  Ingiis. 
Park  V.  irnr,  1874,  12  S.L.R.  11.     Comm.  Young  v.  Brown,  1875,  2  R.  456.     L.P.  Inglis. 
Park  V.  Weir,  1874,  12  S.L.R.  11.     Disting.  Walker  v.  Reid,  1877.  4  R.  714.     2nd  Division. 
Park  Yard  Co,  Ltd.  v.  North  British  BaUway  Co.,  1897,  24  R.  1148.     Rev.  1898,  25  R.  (H.L.)  47. 

H.  of  L. 
Parker  v.  Lord  Advocate,  1902,  4  F.  698.     Aff.  1904,  6  F.  (H.L.)  37.     H.  of  L. 
PameU  v.  WaUer,  1890,  17  R.  652.     Oba.  Ebbw  Vale  Steel,  &c.  Co.  Ltd.  v.  Wood's  Tr.,  18»8,  25 

R.  925.     1st  Division. 
Patent  Agents,  InstitiUe  of,  v.  Lockwood,  1893,  20  R.  316.     Var.  and  rem.  1894,  21  R.  (H.L.)  61. 
Paterson  v.  Caledonian  Railway  Co.,  1898,  1  F.  (J.C.)  24.     Disting.  Henderson  v.  Corporation  of 

Glasgow,  1900,  2  F.  1127.     L.P.  Balfour.  L.  Kinnear. 
Paterson  v.  Johnston,  1879,  7  R.  17,  per  L.  Mure.     Ref.  to  Inland  Revenue  t?.  Scott,  1895,  22  R. 

772.     L.P.  Robertson. 
Paterson  v.  Kidd's  Trs.,  1896,  23  R.  737.     Disting.  Fleming  v.  Eadie  &  Son,  1897,  25  R.  3.     2nd 

Division. 
Paterson  v.  Mags,  of  St.  Andrews,  1880,  7  R.  712.     Aff.  1 881,  8  R.  (H.L.)  1 17.     H.  of  L. 
Paterson  v.  Mags,  of  St.  Andrews,  aff.  1881,  8  R.  (H.L.)  117,  per  L.  Watson.     Ref.  to  St. 

Andrews  Ladies'  Golf  Qub  v.  Denham,  1887,  14  R.  686.     L.  CYaighill. 
Paterson  v.  Mags,  of  St.  Andretvs,  aff.  1881,  8  R.  (H.L.)  117,  per  L.  Watson.     Ref.  to  Murray  r 

Mags,  of  Forfar,  1893,  20  R.  908.     L.O.  Kincairney. 
Paterson  v.  M'Farlane,  d-c.  1875,  2  R.  490.     Appr.  and  foil.  Stewart  v.  Liquidator  Scoto- 

American  Sugar  Svndicate  Ltd.,  1901,  3  F.  585.     2nd  Division. 
Paterson  v.  Paterson,  1897,  25  R.  144,  per  L.  Young.    Adh.  Thicm's  Trs.  v.  Collie,  1899,  1  F.  764. 

L.  Young. 
Paterson  v  Welch,  1893, 20  R.  744.     Comm.  Waddell  v.  Roxburgh,  1894, 21  R.  883.     L.  Eannear, 

L.  M*Laren,  L.  Adam. 
Paterson  v.  Welch,  1893,  20  R.  744.     Disting.  Murdison  v.  Scottish  Football  Union,  1896,  23  R. 

449.     L.O.  Kincaimey. 
Paterson  dh  Son  Ltd.  v.  Corporation  of  Glasgow,  1900,  2  F.  1201.     Rev.  1901,  3  F.  (H.L.)  34. 

H.  of  L. 
Paterson's  Trs.  v.  Brand,  1893,  21  R.  253.     Comm.  Monteith  v,  Belfrage,  1894,  21  R.   615. 
L.  Young,  L.  Trayner. 
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Paimore  db  Co,  v.  B,  Cannon  <k  Co,  Ud.,  1892,  19  R.  1004.    Appl.  bjb.  "  State  of  CSalifomia  " 
c  Co.  Ltd.  V.  Moore,  1895,  22  R.  662.     L.O.  Stormonth -Darling,  L.  Adam. 

Pakm  V.  Asatsaor  for  HamiUon,  1899,  1  F.  588.    Foil  Assessor  for  Greenock  v.  Bullen,  1901, 

3  F.  452.     L.V.A.C. 

PcUonv,  The  Clydesdale  Bank  Ltd,,  im5,^R,ZS,    Rev.  1896,  23  R.  (H.L.)  22.    H.ofL. 
Batons  v.  Niddrie  dh  Benhar  Coal  Co,,  1885,  12  R.  538.    Foil,  and  quest.  Kane  v.  Singer  Manu- 
facturing Co.,  1904,  6  F.  658.    2nd  Division. 
Patrick  v.  Assessor  for  Renfrewshire,  1890,  17  R.  862.    Appr.  Macdonald,  Fraser  &  Co.  v. 

Assessor  for  Glasgow,  1893,  20  R.  624.    L.V.A.C. 
Patrick  V.  Smith,  1899.    See  H.  of  L.  Report.    AflF.  1901,  3  F.  (H.L.)  14.     H.  of  L. 
Paxton's  Trs,  v.  Come,  &c.,  1886,  13  R.  1191.    Prin.  appl.  Stobie*s  Trs.,  1888,  15  R.  340.     L.P. 

Inglis. 
J  PaviorCs  Trs,  v.  Cowie,  etc.,  1886,  13  R.  1191.     Disting.  Muir's  Trs.  v,  Muir,  1889,  16  R.  954. 

1st  Division. 
Paxion's  Trs,  v.  Cwoie,  dc,  1886,  13  R.  1191.     Ref.  to  Brace's  Trs.  v.  Brace's  Tr.,  1894,  21  R. 

593.     1st  Division. 
Paxton's  Trs,  v.  Cowie,  dsc,  1886,  13  R.  1191.    Recog.  Wilson's  Trs.  v.  Wilson's  Trs.,  1894,  22 

R.  62.    L.  Trayner. 
Paxton's  Trs,  v.  Cowie,  Ac,  1886, 13  R.  1191.    Prin.  appl.  Ross'  Trs.  v,  Ross,  1897,  25  R.  65. 

L.O.  Kincairney. 
Paxton's  Trs,  v.  Cowie,  dsc,  1886, 13  R.  1191.    Disting.  Menzies'  Factor  v,  Menzies,  1898,  1  F. 

128.     1st  Division. 
Paxton*s  Trs,  v.  Cowie,  dsC,  1886, 13  R.  1191.    Prin.  appl.  Farquharson  v.  Kelly,  1900,  2  F.  863. 

1st  Division. 
Paxton's  Trs,  v.  Come,  dsc,  1886,  13  R.  1191.    Held  inappl.  Roberts'  Trs.  v,  Roberts,  1903,  5  F. 

541.     1st  Division. 
Paxton's  Trs,  v.  Come,  dtc,  1886,  13  R.  1191,  per  L.P.  Inglis,  1197.     Obs.  Bartholomew's  Trs. 
'  V,  Bartholomew,  1904,  6  F.  322.     L.  McLaren. 

Peacock  v.  Niddrie  ds  Benhar  Coal  Co.,  1902,  4  F.  443.     Expl.  Fleming  v,  Lochgelly  Iron  &  Coal 

Co.  Ltd.,  1902,  4  F.  890.     Ist  Division. 
Peacock  v.  Niddrie  ds  Benhar  Coal  Co.,  1902, 4  F.  443.    Prin.  appl.  Grewar  v,  Caledonian  Railway 
'  Co.,  1902,  4  F.  896.     1st  Division. 

Peacock  v.  Niddrie  do  Benhar  Coal  Co.,  1902,  4  F.  443.    Foil.  M*Cue  v.  Barclay,  Curie  &  Co.,  1902, 

4  F.  909.     Ist  Division. 

Peddie  v.  Peddie's  Trs,,  1891,  18  R.  491.    Foil.  Barras  v,  Scottish  Widows'  Fund  Society,  1900, 

2  F.  1094.    L.O.  KyUachy,  2nd  Division. 
Peebles,  Kirk-Session  of,  v.  Mags,,  1874, 1  R.  1139.    Aff.  1876,  2  R.  (H.L.)  117.    H.  of  L. 
Peebles  de  Son  v.  Caledonian  Railway  Co,,  1876,  2  R.  346.    Comm.  Highland  Railway  Co.  v, 
I  Jackson,  1876,  3  R.  850.    L.P.  Inglis. 

I  Perth,  Earl  of,  v.  Lady  W,  de  Eresby's  Trs.,  1875, 2  R.  538.     Aflf.  1877, 5  R.  (H.L.)  26.     H.  of  L. 

I  Perth,  Mags,  of,  v.  N,B,  RaUway  Co,,  1884,  11  R.  827.    Aff.  with  var.  1885,  13  R.  (H.L.)  37. 

i  H.  of  L. 

Perth  General  Station  CommiUee  v.  Ross,  1896, 23  R.  885.    Partly  rev.  and  rem.  1897, 24  R.  (H.L.) 

44.     H.ofL. 
Perth  Water  Comm,  v.  M'Donald,  1879,  6  R.  1050,  per  L.  J.-C.  Moncreiff.    Prin.  appl.  Mackie  v. 

Maokie's  Trs.,  1885,  12  R.  1230.     L.O.  Fraser. 
Perth  Water  Comm,  v.  McDonald,  1879,  6  R.  1050,  per  L.J.-C.  Moncreiflf.     Ref.  to  *Leith  Dock 
I  Commissioners  v.  Magistrates  of  Leith,  1897,  25  R.  126.    L.O.  Pearson,  L.  Trayner. 

Peterhead  Qranite  Polishing  Co,  v.  Parochial  Board  of  Peterhead,  1880,  7  R.  536.    Held  overral. 
i  Comm.  of  Peterhead  v,  Forbes,  1895,  22  R.  852.     C.J. 

Peterhead  Qranite  Polishing  Co,  v.  Parochial  Board  of  Peterhead,  1880,  7  R.  536.     Held  inappl. 
i  District  Committee  of  the  Middle  Ward  of  Lanark  v,  Marshall,  1896,  24  R.  139.     L.J.-C. 

Macdonald. 
Peters  v.  Mags,  of  Greenock,  1892, 19  R.  643.    Aff.  1893,  20  R.  (H.L.)  42.    H.  of  L. 
Peters  V.  Mags,  of  Greenock,  aff.  1893,  20  R.  (H.L.)  42.     Comm.  and  appl.  Rainie  v,  Mags,  of 
Newton-on-Ayr,  1895,  22  R.  633.     L.O.  Stonnonth-Darling,  Ist  Division. 
I  Peters  v.  Mags,  of  Greenock,  aff.  1893,  20  R.  (H.L.)  42.    Disting.  Thomson  v.  Mags,  of  Greenock, 

1896,  23  R.  405.     L.O.  Kyllachy,  2nd  Division. 
}  Peters  v.  Mags,  of  Greenock,  aff.  1893,  20  R.   (H.L.)  42.    Disting.  Rainie  v.  Magistrates  of 

Newton-on-Ayr,  1897,  24  R.  606.     L.O.  Stormonth-Darling. 
1  Petrie  v.  Forsyth,  1874,  2  R.  214.    Disting.  Stodart  v,  Dalzell,  1876,  4  R.  236.     L.O.  Shand. 

Petrie  v.  Forsyth,  1874, 2  R.  214.    Held  inappl.  Morier  v,  Brownlie  &  Watson,  1895, 23  R.  67. 
\  L.O.  Low. 

Petrie  v.  Forsyth,  1874, 2  R.  215.    Ref.  to  Moncrieff  v,  Lawrie,  1896, 23  R.  577.     L.O.  Kyllachy. 
I  Philip  V.  Roxburgh,  1888,  16  R.  261.    Disting.  Walshe  v,  Annan,  1892,  20  R.  83.    R.A.C. 

Phillips  V.  NicoU,  1884,  11  R.  592.    Prm.  appl.  Harpers  v.  Great  N.  of  Scotland  RaUway  Co., 

1886,  13  R.  1139.    L.J.-C.  Moncreiff. 
Philp's  Exor,  v.  PhUp's  Exor,,  1894,  21  R.  482.     Cbmm.  and  expl.  Murray's  Tr.  v,  M'lntyre, 
I  1904,  6  F.  588.     L.  Moncreiff. 


PkanAaU  Saavjt  Co.  v.  LavMO*  A  Son^   Tr..  1878,  6  R.  II2S.     Aff.  1879,  8  R.  (H.L.)  113. 

H.  of  L. 
PhospiiaU  Setmge  Co.  v.  Lmoton  A  Sont'  Tr.,  aff.  1879,  6  R.  {H.L  ]  113.     Diating.  *Orr  Ewjnf  r. 

OiT  Ewing's  Tra.,  1884,  1 1  R.  600,     L.P.  Inglw. 
PfuM^iaU  Snoagt  Co.  v.  Iaimcmi  A  Sont'  Tr.,  &S.  18 

Foden.  1884,  11  R.  906.     L.O.  Kinnear. 
Piio*pluiU  Srteage  Co.  y.  Laicton  A  Som'  Tr.,  kff.  1879,  6  R.  (H.L.)  113.     Conim.  Gifaacra  v. 

Honro,  18M,  21  R.  840.     L.O.  KincMme;. 
Phot^iuUt  Sacagt  Co.  y.  MoOaon,  1874,  I  R.  840.     Aff.  1876,  3  R.  (H.I..)  77.     H.  of  L. 
PkotjAaie  Srwage  Co.  v.  MoUaon,  1879,     See  Phoaphate  Sewage  Co.  v.  Uwaon  *.  Sons'  Tr. 
Pickett  \.  Caifdonian  RaUway  Co.,  1901,  4  F.  39,  p<r  L.P.  Robertaon,  41.     Appr.   and  apfd. 

Schmidt  v.  Caledonian  R&ilwav  Co..  1903.  6  F.  648.     L.J.-C.  Maodoiutld. 
Pint  d,  Co.  v.  SmiA  &  Co.,  189S,  22  R.  699.     Duting.  Hags,  of  GLuigowf.  Ireland  ft  Son,  1SS5, 

22  R.  318.    2nd  DiTision. 
Pirie  V.  Rtuif,  1884,  II  R.  490.    Ref.  to  *Yoiu)g  v.  N.  6.  Railway  Go.  and  Lord  AdTocslr. 

1883, 13  R.  314.    L.  Crai|[hm. 
Pitman.  Ac.  v.  Bvmat't  Trs.,  1882.  9  R.  444.     Ref.  to  Hogg  v.  Mags,  of  Edinburgh,  I8ft4,  21  B. 

958.     L.  Rutherfurd-Clark. 
Paman,  Ac.  v.  Bvmm's  Trt.,  1882,  9  R.  444.     Held  ioappl.  Whyte  r.  Glaaa,  1900,  3  P.  291. 

L.P.  Balfour, 
Place  V.  Wtit  HigUand  Railvjoj/  Co.,  1894,  32  S.L.B.  I4S.    Ref.  to  Coatfl  v.  Caledonian  Ruhraj 

Co.,  1904,  6  F.  1042.     L.O.  Low. 
Playfair'B  Tra.  t.  Playfair,  1894,  21  B.  836.     Diating.  Anderson's  Execatnx  v.  Andersoa'a  Tix.. 

1895,  22  R.  254.     L.O.  Kyllachy. 

Playfair't  Tra.  v.  PUty/air,  1894,  21  R.  836.    Foil.  Stoel's  Trs.  v.  Steedman.  1902,  5  F.  239.     Ist 

Division. 
/•oev.Poieraon,  1882.  lOR.  3C6.     AS.  1883,  10  R.  (H.L.)  73.     H.  of  L. 
Per  V.  Paterson,  afl.  1883,  10  R.  (H.L.)  73.    Prin.  appl.  Folheringham's  O^s.  v.  Fotheringham, 

1889,  IB  R.  873.     let  Diviaion. 
PoOok  V.  Workman,  1900,  2  F.  354.      Ref.  to  Conway  v.  Daliiel,  1901,  3  P.  918.     L.O.   Kin- 

caimey. 
PoTt-Olasgov)  A  Newark  Saildoth  Co.  t.  Cidedonian  RaUmty  Co.,  1892,  19  R.  608.     Aff.  1893, 

20R.  {H.L.)3S.    H.ofL. 
PortobfUo,  Mags,  of,  v.  Magt.  of  Edinburgh,  1882,  10  B.  130,  per  L.J.-C.  Monoreifi.     Ret.  to  Main 

V.  Lanarkshire  &  Dumbartonshire  Railway  Co.,  1893,  21  R.  323.     1st  Division. 
Portobelto,   Maga.   of,   v.   Mags,  of  EdifAurgK,   1882,  10  R.   130.     Not  appl.  Gla^ow  Dialnct 

Subway  Co.  v.  Esselmont,  1895,  22  R.  668.     L.O.  Kyliachy. 
PortobtUo  Pier  Co.  v.  Clift,  1877,  4  R.  685.     Comm.  and  diating.  Strain  v.  Strain,  1890,  17  B. 

566.     Ist  Division. 
Portobdlo  Pier  Co.  v.  Clift,  1877,  4  E.  685.    Held  inappl.  Paolo  v.  Parias,  1897,  24  R.  1030. 

Ist  Diviaion. 
Prentices  v.  Assets  Co.  Ltd.,  1890,  17  R.  484.     Ref.  to  Devlin  v.  JefFray'e  Xra.,  1902,  6  P.  130. 

L.  Adam,  L.  M'Laren. 
Preatonvana,  Kirk-Seasion  of,  v.  School  Board  of  Preabmpana,  1891 ,  19  R.  193,     Ref,  to  Goveisors 

of  Jonathan  Anderson's  Truat,  1896,  23  R.  fi02.     Ist  Division. 
Prvdential  Assurance  Co.  ltd.  v.  Ghet/ne,  Ac,  1884,  U  B.  871.     Prin.  app.  Nelson's  Tn.  v.  Tod. 

1896,  23  R.  1000.     L.O.  Stormonth- Darling,  L.J.-C.  MatHlonald,  L.  Trayner. 
Pumpherston  Oil  Co.  lid.  v.  Wilson,  1901,  3  F.   1099.     Comm.  Broiburn  Oil  Co.   Lbl    r 

Morrison,  1903.  6  F.  694.     L.O.  Kinoaimey,  L.  Adam. 
Pyperv.  Christie.  1878,  6  R.  143.     Foil.  Shaw  t..  Gibb'a  Trs.,  1893. 20 B.  718.     L.O.  Kincaimey. 

Quin  V.  Gardner  *  Sons  Ltd.,  1888,  15  B.  776.    Held  inappl.  Turner  v.  Fraaer's  Trs.,  1897. 

24  R.  673.     lat  Diviaion. 
Qvin  V.  Gardner  A  Sons  Ltd..  1888,  15  R.  776.     Comm.  Broxburn  Oil  Co.  Ltd.  v.  Morrison, 

1903,  6  P.  694.     L.O.  Kincaimey. 

Baev.3/ffit.  1888,  15  B.  1033.    Alt.  1888,  16  R.  (H.L.)  31.    H.ofL. 

Rat  V.  Meek,  alt.  1888,  16  R.  (H.L.)  31.    Comm.  Camithera  v.  Cairns,  1890,  17  R.  769.     L.O. 

Kincaimey,  L.  Shand. 
Rae  V.  Meek,  alt.  1888,  16  B.  (H.L.)  31.     Diating.  Watt  v.  Roger'a  Trs.,  1890,  17  R.  1201. 

L.Lee. 
Rae  V.  Meek.  alt.  1888.  16  R.  (H.L.)  31.     Prin.  appl.  Crabbe  v.  Whyte,  1891,  IB  R.  1085. 

L.  M'Laren,  L.  Kinnear. 
Rae  V.  Meek,  alt.  1888,  16  R.  (H.L.)  31.    Comm,  •Camithera  v.  Camithers'  Tr.,  1895.  22  R. 

775.     L.O.  Kincaimey. 
Rae  V.  Meek,  alt.  1888.  16  R.  (H.L.)  31.    Appr.  Johnatone  «.  Thorbum,  1901,3F.  497.     L.P. 

Balfour. 
Sae  V.  Nielson,  1875,  2  R.  676.    Comm,  Standard  Property  fnvestment  Co.  v.  Cowe,  1877, 

4  R.  695.    L.O.  CuvrieWH. 


Ramsay  v.  Strain,  1884,  II  R.  627,  per  L.  Rutberfurd'dBTk  aad  L.  M'Loren.     R«p.  GilmoUT  v. 

Caledonian  Insurance  Co..  1891,  18  R.  1219.     L.  M'LareD. 
Jiamsay  v.  Strain,  1884,  11  R.  537.     Duting.  Gilmour  v.  Caledoaiiut  Insurance  Co.,  1892,  20  R. 

(H.L.)  13.     L.  Watson. 
Eamsay's  Tra.  v.  Battuag,  1876,  4  R.  243.     Disting.  Forrest's  Trs.  V.  Rae,  1884,  12  R.  389. 

Ist  Division. 
Samtay'a  Tr».  v.  Banuat/,  1876,  i  R.  243.    Disting.  Hairsten'a  Judicial  Fa«tor  v.  Duncsn,  1891, 

18  R.  UBS.     L.J.-C.  Macdonald. 
RatMay's  Trs.  v.  Ranuay,  1876,  4  R.  243.     Prin.  appl.  PaterBOn's  Tn.  v.  Brand,  1893,  21  R.  2S3. 

L.O.  Storm  on  th -Darling,  L.J.-C,  Macdonald. 
Rankine  v.  Boberu,  1873, 1  R.  225.     Ctoram.  Paul  v.  Jackson,  1884, 11  R.  480.     L.  Fraror. 
Reid  V.  Anderson's  Tr.,  1390,  17  R.  757,  didam  -per  L.  Shand.     Disappr.  R«id  v.  Graham,  1894, 

21  R.  935.    C.J. 
Reid  V.  Dmmmond,  1879.  7  R.  236.    Comm.  Wylie  v.  Kyd,  1884, 1 1  E.  908.    L.  Mure. 
Arid  T.  j«(K*e(A  *  Gray,  1902.    See  4  F.  345.     Rev.  1904,  6F.  (H.L.)25.    H.ofL. 
Reid  V.  Moore,  1893,  20  R.  712,  per  L.  Young,  716.    Expl.  Cuixie  v.  Weir,  1900,  2  P.  622. 

L.  Young. 
Rtid  V.  Morrison,  1893,  20  R.  510.    Disting.  Obers  v.  Paton's  Trs.,  1897,  24  R.  719.    L.O. 

Kyllachy,  lat  Division. 
Reid  T.  Reid,  1904,  6  F.  935,  per  L.O.  Kincaime;.     Appr.  &  appl.  Mackay  v.  Ma«kay'a  Tra., 

1904,  6  F.  936.     L.O.  Low,  2nd  Division. 
Reid  V.  Slrathie,  1887, 14  R.  847.    Prin.  appl.  Hope  v.  Macdougall.  1893. 21  R.  49.     1st  Diviaion. 
Renney  v.  Mags,  of  Kirkeudbrighl,  1890,  18  R.  294.    Rev.  1892,  19  R.  (H.L.)  11.     H.  of  L. 
Benton  FootbaU  Club  v.  M'DoikoU,  1891,  18  R.  670.    Re(.  to  Murdison  v.  Scottish  Football 

Union,  1890,  23  R.  449.     L.O.  Kincaimey. 
Renlon's  Trs.  t.  Alison,  1876,  3  R.  1142.    Appr.  Buchan  v.  Porteous,  1879,  7  R.  211.    L.J.-C 

Moncreiff. 
Rhind  V.  Kemp  di  Co.,  1893,  21  R.  276.    Disting.  Pollock  t>.  Goodwin'a  Trs.,  1898,  25  R.  1061. 

L.O.  Kincaimey. 
Richardeon  v.  SteuaH,  1878,  6  R,  17,    Comm.  Paterson  v.  Johnston,  1879,  7  R.  17.    L.  Ormi- 

dale,  L.  Mure 
Rish  V.  Avid  A  Ouild,  1881,  8  R.  729,  per  L.  Young.    Ref.  to  Heiman  v.  Hardie  &  Co.,  1886, 

12  R.  406.     L.O.  Lee. 
Bitchie  V.  Hamilton.     See  Watson'a  Tra.  v.  Hamilton. 
Ritchie  tt  Son  v.  Barton,  1883, 10  R.  813,  per  L.P.  Inglis  and  L.  Deaa.    Comm.  M'Lean  v.  Adam, 

1888, 16  R.  175.     L.Lee. 
Rixm  V.  Edinburgh  Northern  Tramvxiys  Co.,  1890,  18  R.  264.     Aft.  1893,  20  R.  (H.L.)  63. 

H.  of  L. 
Bobb  V.  Logiealmond  School  Board,  1876,  2  R.  417,  698.     Ref.  to  Moiison  v.  Qlenshiel  School 

Board,  1876,  2  R.  715.     L.  Noaves.  L.  Gifiord. 
Bobb  V.  Logiealtnond  School  Board,  1875,  2  R.  417,  698.    Comm.  Macfarlane  v.  Mochrum  School 

Board,  1875,  3  R.  88.     L.O.  CurriehiU. 
Bobb  V.  Logiealmond  School  Board,  1875,  2  R.  417,  S98.     Comm.  Marshall  v.  Ardroasan  School 

Board,  1879,  7  R.  359.     O.J. 
Bobbie's  Judicial  Factor  v.  Macrae,  189.1, 20  R,  358.     Ref.  to  Howden  v.  Simeon,  1895, 23  R.  113. 

L.  M'Laren. 
Bobertion  v.  Adameon,  1876,  3  R.  978.     Foil.  Anstruther  v.  Williamson,  1886,  13  R.  577.     E.G. 
Robertson  v.  Barclay,  1877,  5  R.  257.    Disting.  Lattimer  v.  Anderson,  ISSl,  9  R.  370.     Ut 

Diviaion. 
BcixTlson  V,  Barclay,  1877,  5  R.  257.    Not  appl.  Boyd,  Gilmour  &  Co.  v.  Glasgow  ft  S.-W. 

Railway  Co..  1888, 16  R.  104.     L.J.-C.  Macdonald. 
Rdberlson  v.  British  Linen  Co.,  1891,  IS  R.  1225.    Prin.  appl.  Dunlop  v.  Donald,  1893,  21  R.  126. 

L.P.  Robertson. 
Robertson  v.  HaU's  Tr.,  1890,  24  R.  120.    Prin.  appl.  Rennet  v.  Mathieaon.  1903,  5  F.  891. 

L.  Trayner. 
Robertson  v.  N.  B.  Railway  Co.,  1874,  1  R.  1213,  per  L.P.  Inglia.    Appr.  Dolrymple  ti.  Herdman, 

1878,  5  R.  847.     L.  Deas. 
Robertson  v.  N.  B.  RaUway  Co.,  1874, 1  R.  1213.    Comm.  HUlop  d.  MocRitchie's  Trs.,  1881,  8  R. 

(H.L.)  95.    L.  Watson. 
Roberteon  v.  N.  B.  Railway  Co.,  1874,  1  R.  1213.  per  L.P.  Inglia.    Ref.  to  Calder  v.  Merchant  Co. 

at  Edinburgh.  1880,  13  R.  623.     L.P.  Inglia. 
Bobertaon  v.  Park,  Dobson  *  Co..  1896,  24  R,  30.     Foil.  Mibe  v.  E.  ft  J.  Birrell,  1902,  4  F.  879. 

2ad  Division. 
RtArrtaon  v.  Robertson,  1888,  15  R.  1001.    Prin.  appl.  Wilson  t>.  Wilson,  1898,  26  R.  788. 

L,  Trayner. 
Robtrlson  V.  RosK,  1887.  15  R.  07.     Conun.  Robertson  v.  British  Unoa  Co.,  1891.  IB  R.  122.'>. 

L.O.  Stormoiith-DiirliiiR. 
SobtHson  V.  Boss.  1887,  15  R.  67.     Held  innppl.  Bnmton  Hotel  Co.  Ltd.  r  Cook,  1899,  1  F.I  190. 

Ut  Division. 
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Iiobtrt»on  v.  S'.twirl,  1874,  1  R.  532.    Rev.  187S,  2  R.  (H.L.)  80.    H.  o(  L. 

ScbaUon  V.  Sleuarl,  rev.  1875,  2  R.  (H.L.)  80.     Ref.  to  iUloy  t>.  Hacad&m,  1SS5, 13  R.  431 

L.  Hare. 
Jtoberttm  v.  Steimrt.  1875,  2  R.  970.     Prin.  &ppl.  Arthar  o.  Lindwy,  ISftS.  22  R.  904.     IM 

DiviaioD. 
Ao6a1«>m<<;£azto-v.;iif{M,lS97.24R.7S8.    AS.  1898, 25  R.  (H.L.)  70.    H.ofL. 
Boberttons  v.  M'Intyre,  1882,  9  B.  772.    Ref.  to  DwtUlers  Go.  v.  Biusell's  Tr.,  1889,  16  R.  479 

L.  Shsnd. 
Sobaisons  v.  M'Intyre,  1882,  9  R.  772.    Prin.  sppl.  Mitchell'B  Tra.  t>.  Gladatone,  1804.  21  B.  S66. 

let  DivUion. 
Ao6n4«ofuv.  JfVni^f,  IS82,SR.772.   Diating.Rennetv.Mathieaon,  IQOS.SF.Agi.    L.Trvvno' 
Robtrtton't  Tr.  v.  Hoj/al  Bank  of  SeoOand.  1890. 18  R.  12.    Ref.  to  Gray'a  Tra.  r.  B07*]  Bvik  c; 

Scotland,  1895, 23  R.  199.     L.O.  Stormonth -Darling. 
Bobuon  V.  Waugh,  1874,  2  R.  63.     Diating.  Rough  v.  Hoir  &  Son,  1875.  2  R.  529.     L.  Ardmillaa. 
Bobaon  \.  Waugh,  1874,  2  R.  63,  p«r  L.P.  In^s.     Appr.  &  appL  Wilson  r.  Tumboll  A.  Cb. 

1896,  23  R.  714.     L.J.-C.  MAodonald. 
Bobinton  v.  Frater't  Tr»..  1880,  7  R.  694.     Rev,  1881,  8  R.  (H.L.)  127.     H.  of  L. 
AiUiUDnv.  J'ra#n-'«7'r4.,  rev.  1881,8R.  (H.L.)127.     Dieting.  Teacher's  Tra.  r.  Teacbers,  1890. 

17  R.  303.     Ist  DivUioD. 
Robinson  v.  Frater't  Tr».,  rev.  1881,  8  R.  (H.L.)  127.    Disting,  Scott'e  Trs.  r.  Scott,  1895. 

23  R.  52.    2nd  Division. 
Sobinaon  v.  John  Watson  Ltd.,  1892,  20  R.  144.     Prin.  appl.  Simpson  v.  Paton,  1896.  23  R.  500. 

iBt  Division. 
Rodger'*  Tr*.  v.  Bcdgrr,  1875,  2  R.  294.    Disting.  Mackie'e  Tra.  v.  Mackie,  1875.  2  R.  31i 

L.J.-C.  Monoreifl, 
Rodger's  Trs.  v.  Rodger,  1875,  2  R.  204.     Comm.  Kinloch's  Tra.  v.  Kinloch,  1880.  7   R.  596. 

2ud  Division. 
Rogers  v.  Soliciior  of  Inland  Revenue,  1879,  6  R.  1100.     Dieting.  Lloyd  v.  Solicitor  of  Inlaid 

Revenue,  1884,  II  R.  687.     L.  Mute. 
Bonaldson  v.  Drummond  A  Reid,  1881,  8  R.  767.    Gomm.  Stirling  t>.  Mackenzie,  Qutiner  k 

Alexander.  1886, 14  R.  170.     L.O.  Fraser. 
Roitaldson  v.  Drummond  A  Rod,  1881,  8  B.  767.    Comm.  'Boa  v.  Heek,  1888,  15  R.  1033. 

L.  Shand. 
Rooney  v.  Cormaek,  1895,  23  R.  11.    Prin.  appl.  Tbomson  v.  Edinborgh  &  District  Tramicavi 

Co,  Ltd.,  1901,  3 F.  35(5.     LP.  Balfour,  L.  M'Laren. 
Ros*  V.  Herde,  1882,  9  B.  710.     Foil.  Watt's  Tra.  v.  Mom,  1890,  17  R.  318.     Iflt  Division. 
Bo**  V.  Keith,  1SS8, 16  R.  86.     Disting.  Royan  v.  M'Leunans,  1889. 17  B.  103.     2nd  Divisian. 
Ross  V.  Keith,  1888,  16  R.  86.     Appr.  Prentices  v.  Assets  Co.,  1890,  17  E.  484.     L,  Shand. 
Boss  V.  M'Farlane,  1894,  21  B.  396.     Comm,  b.b.  "SUte  of  California"  Co.  Ltd.   v.  Moore, 

1896,  22  B.  562.    L.O.  Stormonth-DarUng. 
Ross  V.  JU'KiUriek,  1886,  14  R.  255.    Comm.  *Sexton  v.  Ritchie  &,  Co.,  1890,  17  R.  680. 

L.  Shand. 
Rossv.Eos/>,lSm.     See  H.  of  L.  Report.    Var.  1896,  23B.  (H.L.)67.    H.ofL. 
Rom  V.  Rom,  1896,  23  R,  802.     Appr.  &  appl.  Grant  e.  Grant's  Trs.,  1898,  25  R.  948.     L 

Trayner, 
Boas.  <frc.  V.  D-unlop.  1878,  5  B.  833.    Hehi  inappl.  Simpson  v.  Marehall,  1900,  2  F.  447.     L.O. 

Stormonth -Darling.  L.  Trayner. 
Ross'  Trs.,  1884,  12  B.  378.     Comm.  Richard's  Trs.  v.  Roland,  1894,  22  R.  140.     L.O.  Low 
Ro**'  Tra.,  1884,  12  R.  378.    Coram.  Rosa'  Tra.  v.  Robs,  1897,  25  R.  65.     L.O.  Kinoaimey. 
Rossmore'a  Tra.  v.  Brotmlie,  1877,  5  R,  201.     Foil.  Sivright  v.  Straiton  Estate  Co.,  1878,  5  R. 

922.    2nd  Division. 
Rossmort'*  Tr*.  v.  Brownlie,  1877,  5  R.  201.    Prin.  appl.  *Lamant  v.  Rankin's  Trs.,  1879, 

6  B.  739.    2nd  Division. 
Boasmore'a  Tra.  v.  Bronmlie.  1877.  5  R.  201.     Ref.  to  Mackintosh  v.  Mackintosh,  1886,  13  R. 

692.     L.  Mure. 
Ro»»more'*  Tra.  v.  Brownlie,  1877,  5  B.  201.    Coram.  Stuart  v.  Hamilton,  1889,  16  R.  1030. 

L.  M'Laren,  L,  Kyllachy. 
Rothis,  Countes*  of,  v.  Kirkcaldy  Waterwork*  Comm.,  1879,  6  B.  974,     Rev.  1882,  9  R.  (H  L.) 

108.    H.  of  L. 
Boiiiwgh,  Duke  of,  1875,  2  B.  716.    Held  inappl.  Malcolm  0.  MTntyre,  1877,  6  R.  22.     L.P. 

n(M*ursA.'£iaieo/,1876,3B.  728.    Partlyrev.  1877.  4B.  (H.L.)76.    H.ofL. 

Boxburgh,  Duke  of,  partly  rev.  1877,  4  R.  (H.L.)  76.    Comm.  Stiven  v.  Her.  of  Kirriemuir, 

1878,  6  B.  174.     L.P.  Inglis,  L.  Deas. 
Boxburgh,  Duke  of,  partly  rev.  1877,  4  B.  (H.L.)  76.    Comm.  Maga.  and  Town  Council  of 

Fortrose  v.  Maofennan,  1880,  8  R.  124.     L.O.  Curriehill. 
Boxburgh,  Duke  of.  partly  rev.  1877,  4  R.  (H.L.)  76,  per  L.P.  Inglia.     Rep.  and  comm.  Steel  tr 

Kirk-Session  of  St.  Cuthbert's,  1891.  18  B.  911.    L.P.  Inglis. 
Botburyh,  Duke  of,  v.  Miilar,  1877.    See  Duke  of  Boxbuigb. 
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j^        Roxburgh,  Duke  of,  v.  Waldie'e  Trs.,  1879,  6  R.  663.     Comm.  Robertson  v.  Foote  &  Co.,  1879, 
^  6  R.  1290.    L.  Ormidale,  L.  J.-C.  MoncreiflF. 

^  ^        i?oy  V.  Twmer,  1891,  18  R.  717.    Ref.  to  Robertson  v.  Park,  Dobson  &  Co.,  1896,  24  R.  30. 
•  2nd  Division. 

/Joyo/  Bonife  V.  Bain,  1877,  4  R.  986.    Prin.  appl.  Dick's  Tra.  r.  Whyte's  Tr.,  1879,  6  R.  586. 

2nd  Division. 
Royal  Bank  v.  Bain,  1877,  4  R.  986.    Ref.  to  Urquhart  v.  Maoleod's  Tr.,  1883,  10  R.  991. 
j^^  L.  Shand. 

*=^  /2oya/  BanJb  v.  Batn,  1877,  4  R.  986,  per  L.P.  Inglis.      Ref.  to  Millar's  Trs.  v.  Miller  &  Son's 

Tr.,  1886,  13  R.  543.     L.O.  ICinnear. 
^"^  •  Royal  Bank  of  ScoOand  v.  Commercial  Bank  of  Scotland,  1881,  8  R.  805.     Aflf.  1882,  9  R.  (H.L.) 

F^'"  67.     H.ofL. 

Royal  Bank  of  Scotland  v.  Saunders  dh  Son's  Trs.,  1882.    See  Royal  Bank  of  Scotland  v.  Com- 
•^^  mercial  Bank  of  Scotland. 

3k  :  /2ojfa/  Infirmary  of  Edinburgh,  dec,  v.  Muir's  Trs.,  1881,  9  R.  352.     Comm.  and  appr.  Trs.  of 

Free  Church  of  Scotland  v.  Maitland,  1887,  14  R.  333.     L.  Mure,  L.  Shand,  L.  Adam. 
2  :  Royal  Infirmary  of  Edinburgh,  dfC.  v.  Muir's  Trs.,  1881,  9  R.  352,  per  L.P.  Inglis,  355.     Comm. 

•I-'  and  appl.  Fraser  v.  Forbes'  Trs.,  1899, 1  F.  513.     L.O.  Stonnonth-Darling,  1st  Division. 

Rule  V.  Lord  Abinger,  1883,  10  R.  502.    Ref.  to  Cuninghame  v.  Assessor  for  Ayrshire,  1895, 
ib  22  R.  596.     L.  KyUachy. 

Russel,    See  Russell. 
!Et>  Russell  V.  CouUs,  1881,  9  R.  261.     Disting.  Corke  v.  Brims,  1883,  10  R.  1128.     1st  Division. 

Russell  V.  CouUs,  1881,  9  R.  261.     Prin.  appl.  Qerk  v,  British  Linen  Co.,  1885,  12  R.  1133.     Ist 
is  S  Division. 

Russell  V.  CouUs,  1881,  9  R.  261,  per  L.P.  Inglis,  265.     Appr.  Grant  v.  Langston,  1900,  2  F. 
^t  (H.L.)  49.     L.C.  Halsbury,  L.  Davey. 

Russell  V.  CouUs,  1881,  9  R.  261,  per  L.P.  Inglis,  265.    Appr.  Union  Bank  of  Scotland  Ltd.  v. 
;^  Inland  Revenue,  1901,  3  F.  771.     1st  Division. 

Rwsell  V.  Cowpar,  1882, 9  R.  660.     Recog.  Hood  v.  Traill,  1884, 12  R.  362.    L.  Fraser,  L.  Shand. 
^  RusseU  V.  Cowpar,  1882,  9  R.  660.    Disting.  Taylor's  Trs.  v.  M'Gavigan,  1896,  23  R.  945. 

L.  Adam. 
^  RusseU  V.  Cowpar,  1882,  9  R.  660.    Ref.  to  ♦Stirling-MaxweU  v.  MTarlane,  1901,  3  F.  933. 

L.O.  Stormonth -Darling. 
RusseU  V.  Cowpar,  1882,  9  R.  660.    Ref.  to  Stirling-Maxwell  v.  MTarlane,  1902,  5  F.  (H.L.)  1. 
L.  Davey. 

^r^  Russell  v.  Qrey,  1894,  1  S.L.T.,  No.  633.    Foil.  Levy  v.  Jackson,  1903,  5  F.  1170.     L.O.  Stor- 

'1'  month-Darling. 

RusseU  V.  Macknigkt,  1896,  24  R.  118.    Disting.  CaldweU  v.  M*CaUum,  1901,  4  F.  371.    L.J.-C. 

Macdonald. 
Russell  V.  Town  ds  County  Bank,  1888.    See  Town  &  County  Bank  v.  Inland  Revenue. 
RusselTs  Trs.  v.  Henderson,  1883,  11  R.  283.     Comm.  Goldie  v.  Shedden,  1885,  13  R.  138. 

L.P.  Inglis,  L.  Shand. 

RusseWs  Trs.  v.  Henderson,  1883,  11  R.  283.    Comm.  and  not  foil.  Foley  v.  Costello,  1904,  6  F. 
366.     L.  Trayner. 
'^  RusseU,  Hope  dk  Co.  v.  PiUans,  1896,  23  R.  256.    Disting.  Govan  Rope  and  Sail  Co.  Ltd.  v. 

Weir  &  Co.  1897,  24  R.  368.     L.O.  Pearson. 
RuJtherglen,  Parish  Council  of,  v.  Parish  C<mncil  of  Glasgow,  1901,  3  F.  706.     Rev.  1902,  4  F. 

(H.L.)  19.     H.ofL. 
Rutherglen,  Parish  CouncU  of,  v.  Parish  CouncU  of  Olenbucket  and  Dalziel,  1896,  33  S.L.R.  366, 
per  L.O.  MoncreiflF,  367.     Appr.  and  appl.  Parish  Council  of  Kirkintilloch  v.  Parish  Coimcil 
of  Eastwood,  1902.  5  F.  274.     L.O.  Stormonth-Darling. 

i'  Salveson  <t-  Co.  v.  Ouy  cfr  Co.,  1885,  13  R.  86.     Comm.  Gardiner  v.  Macfarlane,  M*Crindell  & 

Co.,  1889,  16  R.  658.     L.O.  Trayner. 
'*  Samson  v.  Davie,  1886,  14  R.  113.     Quest,  and  disting.  Weir  v.  Coltness  Iron  Co.,  1889,  16  R. 

614.    L.  Young. 
|l  Samson  v.  Davie,  1886,  14  R.  113.    Held  overrul.  Qarke  v.  Carfin  Coal  Co.,  1891,  18  R.  (H.L.) 

63.     H.  of  L. 
}i  Samuel  v.  Mackenzie  ds  BeU,  1876,  4  R.  187.    Recog.  Wilson  v.  Scott,  1890,  18  R.  233.    L.P. 

Inglis. 
'  Sandeman  v.  ScoUish  Properly  Building  Society,  1883,  10  R.  614.    Held  overrul.  Cassels  v.  Lamb, 

1885,  12  R.  722.     C. 
Sandeman  v.  ScoUish  Property  Building  Society,  1883,  10  R.  614.     Rev.  1885,  12  R.  (H.L.)  67. 
^  H.  of  L. 

Sanders  v.  Sanders'  Trs.,  1879,  7  R.  157.    Comm.  Glasgow  City  Bank  v.  Parkhurst,  1880, 
0  7R.749.    L.Mure. 

Sanders  v.  Sanders'  Trs.,  1879,  7  R.  157.     Disting.  M*Kinnon,  1884,  11  R.  676.     L.P.  IngliB. 
>  Sanderson  v.  Geddes,  1874,  1  R.  1198.    Comm.  Graharae  v.  Mags,  of  Kirkcaldy,  1882,  9  R, 

(H.L.)  91.    L.  Watson. 


Sandva  v.  Lcmden  &  Roat,  1874,  'I  R.  (J.C.)  7.    Appr.  Grant  v.  Fleming,  1881, 9  R.  257.     L  J.-C. 

MoDoreifi. 
Se&iHiuHtm  cCtc.  T.  SeotfuA  (Tidow*'  ¥v.rtd  Soeitty,  1886.  13  B.  878.    Duting.  Boms  c.  Scottisk 

WidowB*  Fund  Society,  1900, 2  F.  lOM.     L.O.  KylUchy, 
Scot.     Bee  Soott. 
Scatiand,  Bank  of,  v.  Stetoart,  1891,  18  R.  657.    Dieting.  Anderson  v.  H'Oacken  Brothen.  1900, 

2  P.  780.    L.O.  Kyllachy. 
SecOcmd,  Oreal  North  of,  Railiaiy  Co.  y.  Anderaon,  1897,  26  R.  (J.C.)  14.     Prin.  appl.  SimpMon  r. 

Corpontion  of  Glugow,  1902, 4  F.  611.     Ut  Division. 
Scaa  V.  Cariuke  Local  Authoriti/.  1879,  S  R.  616.    Foil.  Mackay  t>.  Parochial  Board  of  Butt. 

1883, 10  R.  1046.     L  0.  Kinnwr. 
ScoU  V.  Howard,  1880,  7  R.  987.     Aff.  1881,  8  B.  (H.L.)  59.     H.  of  L. 
Scott  V.  MagiHTOta  of  Glasgow,  1899,  1  F.  665.     Aff.  1899, 1  F.  (H.L.)  51 .     H.  of  L. 
ScoU  V.  TumbuU,  1884.  11  R.  1131.    Gomm.  Gordon  v.  BritiHh  &  Foreign  Metaline  Go.,  1886^ 

14  R.  75.     L.J..C.  Moncreiff.  L.  CraighiU. 
SccKlv.  rum&u^,  1884,  IIR.  1131.    Pria.  appl.Innes  t>.  Adamson,  1889. 17  B.  11.     L.P.  Id^ 
SaM  T.  Tumbtdl,  1884,  11  R.  1131.     Ref.  to  Williamson  v.  Umphray  A  Bobertson,  1890.  17 

R.  906.    L.P.  Inglis. 
Seott't  Exore.  v.  Hepburn,  1876,  3  B.  816.    FoU.  Walker  v.  MTCiughts.  1886,   13  R.  599. 

Ist  Division. 
Scott't  ExoTi.  V.  ifakven'a  Exors,,  1890,  17  R.  389.     Ref.  to  Lord  Advocate  v,  Metfav^i's  Tra., 

1893,  20  R.  429.    L.  Kinnoar. 
Scott't  Exors.  V.  JUnhvm^t  Exors.,  1890,  17  R.  389.    Comm.  Montgomery's  Tre.  v.  MontgomprT, 

1895,  22  R.  824.     L.  H'Laren. 
Scott's  Trs.  v.  Scott,  1896, 23  R.  62.    Prin.  appl.  Lynch'e  Judicial  Factor  v.  Griffin,  1900,  2  F.  653. 

L.  Trayner. 
Scottish  Amicable  Heritabte  Secunlien  Asf.  v.  .V.  Asruranre  Co.,  1883.  11  R.  287.     Cbmin.  •GUs- 

Bow  Provident  Investment  Society  v.  Westminster  Fire  Office,   1S87,   14  R,  947.      L-O, 

M'Laren,  L.  Mure,  L.  Traynor,  L.J.-C  Moncreiff,  L.  Young. 
Scottish  Highland  DistiUay  Co.  v.  Hrid,  1877.  4  R.  1118.     Bef.  to  Hilson  v.  Scott,  1895,  23  R. 

241.     L.O.  Low. 
Scottish  Drainage  tt  Improvemni  Co.  v.  Campbell,  1887,  15  R.  108.     Aff.  1889,  16  R,  (H.L.) 

16.    H.olL. 
Scottish Eqailahle Life  Ass.  Sociel;/  v.  iJiii"**,  1877,  4  B.  1076.     Aff.  1B78,  5R.  (H.L.)  64.     H.  of  L. 
Scottish  Equitable  Life  .4ss.  Societt/  v.  Buvit.,  1877,  4  R.  107B.     Disting.  'Weema  v.  Standard 

Life  Asa.  Society,  1884.  11  R.  658.    L.O.  Fraser,  L.  Young. 
Scottish  Equitable  Life  Aes.  Society  v.  Buist.  1877.  4  B.  1076,  per  L.O.  Young.     Not  appr. 

Weems  v.  Standard  Life  Asa.  Society,  1884,  11  R.  (H.L.)  48.     L.  Blackburn,  L.  WatsoD. 
Scottish  Heritahle  Secvrity  Co.  v.  Allan,  GampbeU  *  Co.,  1876,  3  R.  333.     Disting.  Scottish 

Union  nnd  National  Innurance  Co.  v.  James.  1886,  13  B.  928.     Ist  Division. 
Scottish  Hentable  Security  Co.  v.  Allan,  Campbdl  A  Co.,  1876.  3  R.  333.     Comm.  M'Kenrie  r. 

Watt.  1891.  19  B.  207.     L.  Trayner. 
ScoUUh  HerOaUe  Security  Co.  v.  AUan,  CampbeU  A  Co.,  1876,  3  R.  333,  per  L,P.  Inglia,  340. 

Ref.  to  Nelson's  Trs.  v.  Tod,  1 896, 23  B.  1000.     L.O.  Stormonth- Darling. 
Scottish  Heritages  Co.  v.  JV.  B.  Property  Investment  Co.,  1885,  12  B.  5S0.     Quest.  MazwfU'a 

Ttb.  v.  Bothwell  School  Bnard.  1893,  20  R.  968.     L,  Butherfurdaark.  L.J.-C.  Macdonald, 
Scottish  Investment  Trust  Co.  Ltd.  v.  Inland  Revenue,  1893, 21  R.  262.     Bef.  to  Asset*  Co.  Ltd.  e. 

Inland  Revenue,  1897,  24  R.  578.     L.  Moncreiff. 
Scottish  Lands  ifc  Building  Co.  v.  Shaw,  1880,  7  R.  766.     Comm.  'Cuithneaa  Flagstone  Quarrying 

Co.  V.  Sinclair,  1880.  7  B.  1117.     L.  Deas,  L.  Shond. 
Scottish  Mortgage  and  Land  Investment  Co.  of  New  Mexico  v.  Comm.  of  Inland  Reventie.  lS86i. 

14  B.  88.     Disting.  Smiles  v.  Auatrataaian  Mortgage  &  Agency  Co.,  1388,  15  R.  872.      Ist 

Division. 
Scottish  Mortgage,  d-c.  Co.  of  New  Mexico  v.  Inland  Revenue.  1886,  14  R.  98.     Disting.  Inland 

Revenue  v.  Scottish  Provident  Institution,  1895,  23  R,  322.     1st  Division. 
Scollith  Mortgage,  ibc.  Co.  of  Nevr  Mexico  v.  Inland  Revenue,  1886,   14  R.  98.     Comm.    and 

disting.  Standard  Life  A.wuranee  Co.  t:  Allan.  1901,  3  P.  805.     L.J.-C.  Macdonaltl.  L. 

Trayner,  L.  Moncreiff. 
Scottish  Property  Investment  Company  Building  Society  v.   Boi/d,  1884,  12  B.  127.     Disting. 

Trs.  of  N.B.  Building  Society.  1885.  12  B.  1271.     Ist  Division. 
Scottish  Property  Invejittnent  Company  B-ailding  Society  v.  Boyd,  1884,  12  R.  127.     Prin.  appl. 

Trs.  of  N.  B.  Building  Society.  1886,  14  R.  (H.L.)  6.     L.Ch.  Herachell. 
SnOtish  Property  Society  v.  Shiell's  Trs..  1883, 10  R.  1198.    Aff.  1885, 12  B.  (H.L.)  14.    H.  of  L. 
Scottish  Property  Society  v.  Shiell's  Trs.,  aff.  1885,  12  E.  (H.L.)  14.     Foil.  Life  Association  of 

Scotland  v.  Caledonian  Heritable  Security  Co.,  1886,  13  R.  750.     Ist  Division. 
Scottish  Provident  Institvtion  v.  Cohen  <t-  Co.,  1888. 16  B.  1 12.    Comm.  *Bobertaon  4  Baxter  v. 

lng]U.  1sn7,  54  H.  7.-.a,      r,.J  -C.  y\:.r,h.ni,hl  1.  P,-:ii^.,M. 
SaUtidi  Profideit!  I»^til^l•i.n   v.Uuhiid   He,;,u.c.   [IIOI,  :i    h\  37+.     Ad,  i!)tj:!.  5  F.  (H  L.)   10 

H.ofL. 
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U  Scottish  Rights  of  Way  and  Recreation  Society  v.  Macpherson,  1887,  14  B.  875.    Aff.  1888,  15 

R.  (H.L.)  68.    H.  of  L. 
ta  Scottish  Savings  and  Investment  Building  Society,  LiquidcUors  of,  v.  Rtissell,  1881,  8  R.  917. 

AflF.  withvar.  1883,  lOR.  (H.L.)20.     H.  ofL. 
Scottish  Savings  and  Investment  Building  Society,  Liquidators  of,  v.  Russell,  aff.  with  var.  1883, 
^  10  R.  (H.L.)  20,    Disting.  Scottish  Property  Investment  Co.  Building  Society  v.  Boyd, 

1884,  12  R.  127.    2nd  Division. 
Scottish  Savings  and  Investment  BuHdin^f  Society,  Liquidators  of,  v.  Russell,  aff.  with  var.  1883, 
10  R.  (H.L.)  20.      Disting.   *Tr8.  of  N.  B.  Building  Society,  1885,   12  R.  1271.      Ist 
Division. 
Scottish  Savings  and  Investment  Building  Society,  Liquidators  of,  v.  Russell,  aff.  with   var. 
1883,  10  R.  (H.L.)  20.     Prin.  appl.  Trs.  of  N.  B.  Building  Society,  1886,  14  R.  (H.L.)  6. 
H.  of  L. 
Scottish  Savings  and  Investment  Building  Society,  Liquidators  of,  v.  Russell,  aff.  with  var.  1883, 
10  R.  (H.L.)  20.     Comm.  N.  B.  Building  Society  v.  M*LeUan,  1887,  14  R.  827.     L.  Adam. 
Scottish  Widows'  Fund  v.  Solicitor  of  Inland  Revenue,  1875,  2  R.  394.     Prin.  appl.  Campbell  r. 

Inland  Revenue,  1880,  7  R.  579.     lat  Division. 
Scottish  Widows'  Fund  Society  v.  Solicitor  of  Inland  Revenue,  1880,  7  R.  491.     Prin.  appl. 

Glasgow  &  S.-W.  RaUway  Co.  v.  Banks,  1880,  7  R.  1161.     1st  Division. 
Scottish  Widows'  Fund  Society  v.  Solicitor  of  Irdarid  Revenue,  1880,  7  R.  491.    Prin.  appl.  Russell 

V.  Coutte,  1881,  9  R.  261.     L.  Shand. 
Scottish  Widows'  Fund  Society  v.  Solicitor  of  Inland  Revenue,  1880,  7  R.  491.     Foil.  *Inland 
Revenue  v.  Gran  t,  1 898, 25  R.  1040.     1st  Division. 
'  Sdeuard  v.  Gardner,  1876,  3  R.  577.      Prin.  appl.  Gark  v.  Wilson,  1878,  5  R.  867.      Ist 

Division. 
^  Sdeuard  v.  Gardner,  1876,  3  R.  577.     Comm.  Gardner  v,  Hughes,  1883, 10  R.  1138.     L.  Ruther- 

furd-Clark,  L.J.-C.  Moncreiff. 
'  Seath  ds  Co,  v.  CampbeU's  Tr„  1884,  12  R.  260.     Aff.  1886,  13  R.  (H.L.)  57.     H.  of  L. 

^  Seath  ds  Co,  V.  CampbelTs  Tr„  aff.  1886,  13  R.  (H.L.)  57.     Foil.  Reid  v.  Macbeth  &  Gray, 

1904,  6  F.  (H.L.)  25.     H.  of  L. 
*  Seath  A  Co.  v.  Moore,  1886.    See  Seath  &  Co.  v.  Campbell's  Tr. 

Seaton  Brick  <fc  TUe  Co,  Ltd,  v.  Mitchell,  1900, 2  F.  550.    Disting.  Wilkie  v.  Hamilton  Lodging 
i  House  Co.  Ltd.,  1902,  4  F.  951.    L.J.-C.  Macdonald. 

Seville  Sulphur  dc  Copper  Co.  v.  ColvUs,  Lowden  de  Co.,  1888,  15  R.  616.    Disting.  Cunningham 
v.  Colvils,  Lowden  &  Co.,  1888,  16  R.  295.     Ist  Division. 
i  Sexton  v.  RitcfUe  de  Co.,  1890,  17  R.  680.    Aff.  1891,  18  R.  (H.L.)  20.    H.  of  L. 

Shand,  1876,  3  R.  544,  per  L.  Ardmillan.    Comm.  Douglas  v.  Campbell,  1885,  12  R.  916.    L.O. 
I  Kinnear. 

I  Shanks  v.  United  Operative  Masons'  Ass.,  1874,  1  R.  823.    Foil.  Aitken  t'.  Associated  Carpenters 

!  &  Joiners  of  Scotland,  1885,  12  R.  1206.     Ist  Division. 

Shanks  v.  United  Operative  Masons'  Ass.,  1874,  1  R.  823.     Disting.  Skerret  v.  Oliver,  1896, 
I  23  R.  468.     L.O.  Kincaimey. 

Sharp  V.  Paton,  1883, 10  R.  1000.    Ref.  to  Dawson  v,  M*Kenzie,  1891,  19  R.  261.     L.  M'Laren. 
I  Sharpe's  Trs.  v.  Kirkpatrick,  1877,  5  R.  380.     Rev.  1878,  6  R.  (H.L.)  4.     H.  of  L. 

Sharpe's  Trs.  v.  Kirkpatrick,  rev.  1878,  6  R.  (H.L.)  4,  per  L.Ch.  Cairns.     Comm.  Inglis'  Trs.  v. 
f  Breen,  1891,  18  R.  487.     L.  M*Laren,  L.P.  Inglis. 

I  Shaw  V.  Morgan,  1888,  15  R.  865.    Ref.  to  Henderson  v.  Russell,  1895,  23  R.  25.    L.J.-C. 

i  Macdonald. 

Shaw  V.  Shaw's  Trs.,  1876,  3  R.  813.     Disting.  Gilchrist  v.  Morrison,  1891,  18   R.    599. 

L.  Adam. 
Shaws  V.  Croall  ds  Sons,  1885,  12  R.  1186.    Ref.   to  M'Ewan  v.  Cuthill,  1897,  25  R.  57. 

L.  Trayner. 
Shearer  v.  Malcolm,  1899, 1 F.  574.     Disting.  Fraser  v.  Caledonian  Railway  Co.,  1903, 5  F.  476. 

L.  Trayner. 
Shearer  v.  Malcolm,  1899,  1  F.  574.    Foil.  Brennan  v.  Dundee  &  Arbroath  Joint  Railway, 

1903, 5  F.  81 1 .    L.  Trayner. 
Shearer  v.  Malcolm,  1899, 1  F.  574.    Foil.  Lafferty  v.  Watson,  Gow  &  Co.  Ltd.,  1903,  5  F.  885. 

L.J.-C.  Macdonald. 
Shepherd  v.  Henderson,  1881,  8  R.  518.     Aff.  1881,  9  R.  (H.L.)  1.     H.  of  L. 
Shepherd  v.  Henderson,  aff.  1881,  9  R.  (H.L.)  1.    Ref.  to  *Ship  "  Blairmore  "  Co.  Ltd.  v. 

Maoredie,  1897, 24  R.  893.    L.O.  Kyllachy,  L.  Trayner,  L.  Moncreiff. 
Shepherd  v.  Henderson,  aff.  1881,  9  R.  (H.L.)  1,  per  L.  Blackburn,  14.    Appr.  Ship  "  Blair- 
more "  Co.  Ltd.  V.  Macredie,  1898, 25  R.  (H.L.)  57.    L.  Watison. 
Sheppard's  Tr.  v.  Sheppard,  dsc,  1885,  12  R.  1193.    Comm.  Seton's  Tr.  i;.  Seton,  1886,  13  R. 

1047.    L.  Rutherfurd-Clark,  L. J.-C.Moncreiff. 
Sheppard^s  Tr.  v.  Sheppard,  1885, 12  R.  1193.    Ref.  to  Brown's  Trs.  v.  Brown,  1890,  18  R.  185. 

L.J.-C.  Macdonald,  L.  Rutherfurd-Clark. 
Sheppard^ s  Tr.  v.  Sheppard.  Ac,  1885, 12  R.  1193.    Foil.  Anderson's  Executrix  v.  Anderson's 
1895,  Trs.,  22  R.  254.    L.J.-C.  Macdonald,  L.  Young. 
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Sheriff  V.  Aeiessor  for  Argifl,  1886,  12  B.  B19,  per  L.  Fraaer.     Appr.  Kinross  k  Milnathort 

Gaglight  Co.  v.  Asseesor  of  KioroMBhirB.  1890,  17  R,  850.    L.  Trayner. 
Sheriff  t.  DenAoIm,  1898.  5  S.L.T.  309,  per  L.O.  Kyllachv.    Appr.  Macdonnld  v.  WCoO,  1901, 

3  F.  1082.     L.P.  Balfour. 
Shidda  V.  Dalzid,  1897.  24  R.  849.    Dieting.  Caldwell  v.  M'Callum,  1901,  4  F.  371.     L.  TraTner. 
ahidl  V.  Quihrie'*  Tr»..  1874,  1  B.  1083.    Rei.  to  Rutherfurd  v.  Macgregor  4  Co..  1891,  18  R. 

1061.     L.J.-C.  Macdonald. 
Skip  "  Blairmore  "  Co.  IM.  v.   Macrtdit,  1897,  24  R.  893.     Rev.  1898,  25  R.  (H.L.)  57. 

H.  of  L. 
Simon's  Tt.  v.  Neilaon,  1890,  18  R.  136.     Ref.  to  BuntJne  v.  Buntine's  Ttb.,  1894,  21  R.  714. 

L.  Adam. 
Simon's  Tr.  v.  Neilaon.  1890, 18  R.  135.     Conud.  Hurray'H  Tra.  v.  Hurraf ,  1901, 3  F.  S20.     C. 
Simpson  V.  Brown.  1R88,  15  R.  716.     Comm.  National  Bank  of  Aiutralaaia  v.  Turnboll  4  Co., 

1S91.18R.  629.     L.O.  Wellwood. 
Simpsim  v.  Etcing,  rfrc,  1882,  10  R.  313,  dietum  per  L.P.  Inglis.  326.    Held  ioappl.  Ministet 

of  Inverkeillor  p.  Minister  of  CarmylUc,  1902, 4  F.  719.    L.O.  Low,  L.P.  Balfour,  L.  Kinnear. 
Simpson  v.  Jack,  1888,   16  B.  131,  per  L.P.  inglia,  136.     Ref.  to  Forbca'  Tr.  v.  Forbea,  1903, 

6  F.  465.     L.  Kinnear. 

Simptonv.Slevarl,  1875,  2  R.  673.    Foil.  Kerr'a  Trs.  c.  Ker,  1883, 11  R.  lOB.     1st  Division. 

Simpson  it  Co.  &c,  v.  ThoTMon,  die.    See  Burrell  v.  Simpaon  &  Co. 

Simpson  de  Co.  v.  7'lMmson,  1877.     See  Burrell  u.  Simj)son  &  Co. 

Simton,  etc.,  1883,  10  R.  540.     Comm.  Robbie's  Judicial  Factor  v.  Macrae,  1893,  20  R.  358. 

L.  M'Laren. 
Simson.  rf-c,  1883,  10  R.  540.     Ref.  to  Howden  i-.  Slmson,  1895,  23  R.  113.     L.  M'Laren, 
StTKlaiT  V,  The  Caithness  Flagstone  Co.  Ltd.,  1898,  25  R.  703.     Not  appl.  Rankine  r.  Logic  Den 

Land  Co.,  1902,  4  F.  1074.     Ist  Division. 
Sinclair  v.  Frasrr,  1884,   11   R.   1139.     Quest.  Forbefl   v.  Underwood,   1886,   13  R.  465.     L 

Shand. 
Sinclair  v.  Qiasgow  City  Bank,  1879,  6  R.  571.     Prin.  appl.  Tochetti  v.  Glasgow  Qty  Bank, 

1879,  6  B.  789.    L.  Mure. 
Sindaxr  v.  Olasgoio  City  BaiJe,  1879,  6  B.  671.    Comm.  Dalgleish  v.  Land  Feuing  Co.,  1885, 

13  R.  223.     L.  Shand. 
Sinclair's  Tra.  v.  CamjibeWs  Trs.,  1877,  4  R.  1126.    Rev.  1878,  5  R.  (H.L.)  119.    H.  of  L. 
Sinclair's  Tra.  v.  CampbeWi  Tra.,  rev.  1878,  6  R.  (H.L.)  119.    Comm.  E.  of  Fife  v.  Duff,  1887, 

15  R.  238.     Ist  Division. 
Singer  Manujacturing  Co.  v.  Jessiman,  1881,  8  R.  695.    Comm.  and  prin.  appl.  Dickson  t. 

Ilfvan,  18S9, 16  R.  073.    L.P.  Inglis. 
StJigir  'Maimjacturing  Co.  v.  Jesaiman,  18B1,  8  K.  6to.     Appr.  N.  B.  Koilwity  L'o.  c.  M"Artiiiir, 

1889,  17  B.  30.     L.  Shand. 
SivrigU  v.  StraUon  Estate  Co.,  1879,  6  R.  1208.     Comm.  Sturrock  v.  Carruthers'  Ttb.,  1889. 

7  R.  799.    L.  Ormidale. 

Sivright  V.  Slrailon  Ealaie  Co.,  1879,  6  R.  1208.    Comm.  'Earl  of  Home  v.  Lord  BelhATen  and 

Stenton,  1900,2F.  1218.     C.J. 
Sivrighl  v.  Strailoa  Estate  Co.,  1879,  G  R.  1208.     Comm.  Earl  of  Home  u.  Lord  Belhavcn  WmI 

Stenton,  1903,  5  F.  (H.L.)  13.     L.  Robertson. 
Steele  v.  Duncan,  1873.  1  R.  18.     Comm.  Andereon  v.  Ovens,  1879,  7  R,  42.    L.  Ormidale, 

L.  Muro. 
Skede  v.  Stewart.  1870,  7  R.  12.     I'rin.  appl.  M'Kenzie  v.  Watt,  1891.  19  R.  297.     L.  Trayner. 
Skinner  v.  ForbfS,  1383,  11  R.  88.     Dialing.  Russell's  Trs.  i-.  Henttcraon,  1883,  11  R.  283.     2nd 

Division. 
Skinner  v.  Forbes.  IB83,  11  R.  88.     Appr.  Ooldie  i\  Shedden,  1885,  13  R.  138.     Ist  Division. 
Skinner  v.  Forbes,  1883,  II  R.  88.     Diating.  Bumie's  Tr.  v.  Lawrie,  1894,  21  R.  1015,     Sad 

Division. 
Skinner  v.  fwiw,  1883,  11  R.  88.    FoU.   Foley  v.   CostcUo,  1904,  6  F.  365.     L.  Tr»yner. 

L.  Moncreifi. 
Skirviny's  Tr.,  1883,  11  R.  17.     Full.  Wilson's  Tr.  i:  Wilson,  1899, 1  F.  C94.     1st  Division. 
Smiles  v.  Crooke.  1886,  13  R.  730.    Foil.  AUsn  t-,  RUUer.  1889,  18  K.  657.     Ist  Division. 
SmUta  V.  NoHhaii  Invrslment  Co.  oj  New  Zealand,  1887,  U  R.  734.      Disting.  Smiles  v.  Auatm- 

lasian  M..-tL  ._-.   !:   \_-.!i,;y  Co.,  1888,  15  R.  872.     Ist  Division. 
Smith  v.  .1  '       "  ''irt;  1885,  12  R.  905.     Foil.  Lamont  v.  Assessor  for  DumAiesBhire, 

lOUi.  -'  .    '  ■        ■ .  ■>    \'\ 
Smithv.<'-: .  K.  1107;   15  R.  1007,  not*-,  per  L.  Craigbili.     Comm.  Craig  u.  Millar. 

1888,  i:.  l:.  IKL'-O.     L,J,-C.  Moncreiif,  L.  Lee,  L.  Fraser.  L.  Trayner,  L.  Shand. 
Smith  V.  Furbia  d:  Co.,  lt)U7,  24  R.  699.     Disting.  Loughney  v.  Caledonian  Railway  Co.,  190^ 

4F,  4UI.    2nd  Division. 
Smith  V.  Harrison  A-  Co.'s  Tr.,  1893.  21  B.  330,     Apiil.  JaUray's  Tr.  v.  Milne,  1897,  24  R.  602. 

L.  Woncreiff. 
Smith  V.  Highland  Railway  Co.,  J88H.  Ifi  R.  57.     Dialing.  Clark  v.  Glasgow.  Dublin  &  London- 
derry Stuam  Packet  Co.,  lUUl,  3  F.  991,     L.J,-C.  Macdonald,  L.  Trayner. 


Smith  V.  Lord  Advoeale,  1897,  28  B.  112.    FoU.  Maokie  v.  Lord  Advooat*.  1898,  25  E.  769. 

L.O.  Kincairaey. 
Smith  V.  Police  Comm.  of  Denny  and  Lhmivaee,  1879,  6  R.  358.     AS.  1880,  7  B.  (U.L.)  28. 

H.  of  L. 
Smith  V.  Smith,  1886,  13  B.  126.    Cisting.  Whyte  v.  Wbyto,  1901,  3  F.  937.     L.O.  Stormonth- 

Darling,  L.P.  Balfoor. 
SmUh  d,  Co.  V.  Taylor.  1882,  10  R.  291.    Bef.  to  Haatdngs  v.  Henderson,  1890,  17  B.  1130. 

L.O.  Trayner. 
Smitha  V.  Chambtra''  Tr».,  1877,  S  R.  »7.     Boy.  1878,  5  R.  (H.L.)  151.     H.  of  L. 
Smitht  V.  Ckamberi'  Tra.,  rev.  1878,  5  R.  (H.L.)  161,  ptr  L.  Gordon.    Kef.  to  Barbour  v. 

ChalmerB  &  Co.,  1891,  18  R.  610.     L.  Kinnear. 
SmUAa  v.  Chamber's  Tra.,  rev.  1878,  6  B.  (H.L.)  15J.     Appr.  AaBeta  Co.  Ltd.  v.  Blair,  1896, 

23 R.  (H.L.) 36.     H.ofL. 
Smiths  V.  Chancers'  Tra.,  rev.  1878, 5  B.  (H.L.)  151.    Comm.  White's  Tre.  v.  White,  1896, 23  B. 

836.     2nd  Division 
Smitha  V.  Chambera''  Tra.,  rev.  1878,  5  B.  (H.L.)  161.     Prin.  appl.  BubboU  V.  BeU'B  Tra.  1897, 

24  R.  666.    2nd  Divisioii. 
SmUha  v.  Chambera'  Tra.,  rev.  1878, 0  B.  (H.L.)  151.    Dieting.  NewaU's  Tra.  v.  Inglis'  Tra.,  1898, 

25B.n7a.     L.Moncreiff. 
Smilha  v.  Chanibera'  Tra..  rev.  1878,  5  R.  (H.L.)  151.     Comm.  YuUI'b  Tra.  v.  Thomson,  1902, 

i  F.  815.    L.  Kincaimej,  L.  Moncreiff. 
Smitha  V.  Chambers'  Tra.,  rev.  1878,  5  B.  (H.L.)  151.    Disting.  Macfarlone'a  Tr.  v.  Macfarlane, 

1903,  6  F.  201.    L.O.  KyUachy. 
Smith  A  Co.  V,  Bedouin  Steam  Navigation  Co.  Ltd.,  1896,  22  R.  360.    Rev.  1895,  23  R.  (H.L.) 

1.    H.ofL. 
Smollett  V.  Simpaon,  1885,  12  B.  1150.    Comm.  Lord  Elibank's  Tra.  v.  Hart,  1888,  15  R.  927. 

T.C. 
Smyth  V.  Muir.  1891,  19  B.  81,  per  L.  Kinnear.    Appr.  Mitohetl  v.  Grierson,  1894,  21  R.  367. 

L.  M'Laren. 
Smyfh'a  Tra.  v.  EinlocA,  1880,  7  R.  1176.    Comm.  Cathoart'B  Tra.  v.  Heneage's  Tra.,  1883, 

10  B.  1205.    L.  Cratghill. 
Sndl'a  Tra.  v.  jMormon,  1877,  4  B.  709.    Booog.  M'Alpine,  1883,  10  B.  837.    L.  Shand. 
SneWa  Tra.  v.  Morriaon,  1877,  4  R.  709.     Prin.  appl.  Eari  of  Dalhousie's  Tra.  v.  Young,  1889, 

16  R.  681.     L.  Shand. 
Snodif'a  Tra.  v.  Oibaon'a  Tra.,  1883,  10  R.  699.     Ref.  to  Campbell's  Ttb.  v.  Campbell,  1889. 

16  R.  1007.     L.  Lee,  L.  Butheriurd- Clark. 
Soltaay  JioKtion  Railway  Co.  v.  Jackson,  1874, 1  B.  831.    Beoog.  Fleming  v.  Newport  Bailway 

Co.,  1883,  10  B.  (H.L.)  30.     L.  Watson. 
Somera  v.  ScAoii  Board  of  Teviothead,  1879,  7  R.  !21.    Foil.  Smith  v.  School  Board  of  Inveraray, 

1891,  19  R  247.    2nd  Division. 
Somerville  v.  M'Oregor,  1889,  17  R.  46.    Disting.  Eglintoa  Chemical  Co.  v.  M'Jannet,  1690, 

IS  R.  34.     L..T.-C.  Macdonald. 
Spalding  v.  Spalding'a  Tra.,  1874,  2  R.  237,  ptr  LP. Inglis.    Ad.  'Maokie  v.  Oloag'a  Tre.,  1883, 

10  R.  746.     L.  Eutherfiird-aark. 
Spalding  v.  Spalding'a  Tra..  1874,  2  R.  237.     Disting.  Murray  v.  Maofarlane'a  Tre.,  1895,  22  B. 

927.     L.O.  KyUachy. 
Spalding  v.  Spaldxng'a  Tra.,  1874,  2  B.  237.    Disting.  Byree'  Tra.  v.  Gemmell,  1895,  23  R.  332, 

L.  M'Laren. 
Spalding  v.  Valenline  A  Co..  1883,  10  B.  1092.     Disting.  Brown  v.  Rodger,  1884.  12  B.  340. 

2nd  Division. 
Spt^  v.  Fhiiip,  1883,  10  B.  795.    Disting.  Bglinttin  Chemical  Co.  v.  M'Jannet,  1890,  18  R.  34. 

L.J.-C.  Macdonald. 
Sprol,  1882, 19  S.L.R.  738.    Recog.  Pringle  «.  Pringle,  1892,  19  B.  926.     L.O.  Low. 
a.  CtOAtn'a  Co-operative  Aaaoeiation  v.  Aaaeaaor  for  Edinburgh,  1896,  23  R.  681.     Comm. 

M'Vitier.  AsseeaortorEdinbuiili,  1898, 26  B.  601.     L.V.A.C. 
St.  Cuthbert'e,  Inspector  of  Poor  of,  v.  InapeOor  of  Poor  of  Gramond,  1873,  1  B.  174.     Plin. 

appr.  Beattio  v.  M'Kenna  ft  Wallace,  1878,  6  R.  737.     1st  Division. 
St.  CathberU.  Inspector  of  Poor  of,  v.  InapeOor  of  Poor  of  Cramond.  1873,  1  R.  174.    Foil. 

Simpson  v.  Miles  ft  Auld,  1883,  10  B.  928.     2nd  Division, 
St.  Cvthberi'a,  Inspector  of  Poor  of,  v.  Inapeetor  of  Poor  of  Cramond,  1873,  1  B.  174.     Prin.  appl. 

WaUace  v.  ColdweU,  1894,  22  B.  43.     1st  Division. 
St.  Cuthberl's.  Inspector  of  Poor  of.  v.  Inapeetor  of  Poor  of  Cramond,  1873, 1  B.  174.    B«f.  to 

Parish  Council  of  Sholte  v.  Parish  Councils  of  Bothwell  and  Rutherglen,  1896,  24  R.  169. 

L.  Adam. 
atooertv.StaMrt,  1882,9R.  519.    Comm.  Low «.  Low,  1891,  IBB.  118.    L-Traynor. 
Slavtrl  V.  .S'(,urr(,  1882,  9  R.  519.     Ret.  to  Dombrowitzkl  v.  Dombrowitiki,  1895,  23  B.  906. 

L.O.  Kincaitney. 
Slavcrt  V.  SlaveH,  1882,  9  R.  519.     FoU.  Linder  tv  Linder,  1902,  4  F.  465.     L.O.  Kiucaimey, 

1st  Di  vidian. 


3t€tdma»  v.  Obugov  City  Bank,  1879,  7  R.  111.     Foil,  Cumichftel  v.  Glaagow  at;  B&nk,  ISrS. 

7  R.  118      iBtDiviHion. 
Studnian  v.  Slttdman,  1S87,  14  E.  1060.     Comm.  CoIm  v.  Homer  &  Tulloh,  1895,  22  R.  TIC 

L.J.-C.  Mocdonald. 
Slttl  V.  OaOank  OH  Co.  1902,  6  F.  244.     Appr.  Pumphenton  Oil  Co.  Ltd.  v.  Cavaney,  1903, 

S  F.  963.     L.P.  Balfour,  h.  Ad&m. 
SUd  V.  Sttd,  ISS8,  16  R.  806.      Comm.  Biooka  v.  Brooka'  Tra.,  1902,  4  F.  1014.      L.O.  Low, 

L.P.  Balfour, 
StuTt  Tti.  v.  atid,  1888,  16  R.  204.    Comm.  White's  Tre.  v.  Chrystal's  Tw..  1893,  20  R.  460. 

L.  Trayner. 
Stt^a  Trt.  V.  Sttd,  1888,  16  B.  204,  per  L.P.  Inglia,  208.    Not  Appl.  Turner  v.  Gaw,  1 8M,  21  R 

603.     L.  Adam.  L.  M'Laren. 
StetTg  Tra.  v.  Sled,  1888,  16  B.  204.    Prin,  appl.  Cumming's  Tra.  v.  Anderson,  1895.  23  R.  »4 

1st  DivisioD. 
SUfTt  Trt.  T.  Sled,  1688, 16  R.  204,  per  L.P.  LigliB.    Comm.  Thompeon'a  Tra.  v.  JamiesoD,  1901. 

2  F.  470.     C. 
Sttd't  Tra.  V.  Sttd,  1888. 16  R.  204,  per  L.P.  Inglia.   Comm.  and  appl.  Gardner  v.  Hamblin.  190t. 

2  F.  679.    LP.  Balfour,  L.  M'Laren. 
Sttd  *  Craig  v.  State  Line  Co.,  1877,  4  R.  657.     Rev,  1877,  4  R.  <H.L.)  103.     H.  of  L. 
Sttd  *  Craig  v.  State  Line  Co.,  rev.  1877,  4  R,  (H.L.)  103.     Bef.  to  Seville  Sulphur  &.  Copptr 

Co.  t'.  Colvils,  Lowden  4  Co..  1888,  16  R.  616.     L.J.-C.  Moncreiff. 
Sled  <t  Craig  v.  Stale  Line  Co.,  rev.  IS77,  4  R.  (H.L.)  !l)3.    Comm.  Cunningham  t.  Ck>lvife 

Lowden  A  Co.,  18fi8.  16  R.  295.     L.  Adam.  L.  Shand. 
Sled  A:  Craig  v.  State  Line  Co.,  rev.  1877,  4  R.  (H.L.)  103.     Appl.  Adam  i>.  J.  &.  D.  Morne, 

1890,  18  R.  153.     L.O.  Kyllaehy. 
SUfl  it  Craig  v.  State  Line  Co.,  rev.  1877,  4  B.  (H.L.)  103.    Dialing.  "Gilroy  Sons  &  Co.  r. 

Price  &  Co..  1881,  18  B.  669.    L.  Trayner. 
Sttd  <£  Craig  v.  State  Line  Co.,  rev.  1877,  4  E.  (H.L.)  103.      Prin.  appl.  Gilroy  Song  Jt  Co. 

V.  Price  A  Co.,  1892.  20  B.  (H.L.)  1.     L.Oi.  Herschell.  L.  Watson. 
Sted  Co.  of  Scotland  v.  Tancrtd,  Arrol  &  Co.,  1887.  15  B.  215;    1889,  16  B.  440.     Afi.   1S90, 

17  R.  (H.L.)  31.    H.  ofL. 
Sted  Co.  at  Scotland  v.  Toncred,  .^rrol  A  Co..  aff.  1890.  17  B.  (H.L.)  31.    Bef.  to  •Gilmoor  r. 

Caledonian  Insurance  Co.,  1891,  18  R.  1219.     L.P.  Inglia. 
Stephen  v.  Aiton,  1875.  2  R.  470.     Afl.  1876,  3  R.  (H.L.)  4.     H.  of  L. 
SlejAen'g  Tr.  v.  Matdougall  tb  Co.'s  Tr..  1889,  16  R.  779,  per  L.  Shand.    Appr.  Hendeison  t. 

Stubbs  Ltd.,  1894.  22  R.  51.     let  Diviaion. 
SteuaH  V.  B.  oj  Sea/ield,  1876,  3  R.  518.     Comm.  •Dunbar's  Tra.  ii.  Britiah  Fisheriea  Society, 

1877.  6  R.  350.     2nd  Division, 
Sttuart't  Trt.  v.  Hart,  1B7S,  3  R.  192.    Disting.  Glasgow  Feuing  &  Building  Co.  v.  Wataon'a 

Tra.,  1887. 14  R.  810.     L.O.  Fraaer. 
SteuaH't  Trt.  v.  Hart,  1875,  3  R.  192.    Diating.  Bain  v.  Lady  Seafieid,  1887,  14  R.  939.     h.0. 

Kinnear. 
Slevart'g  Trt.  v.  Hart,  1876,  3  B.  192.    Not  appl.  MoncrieEf  v.  Lawrie,  1896.  23  R.  577.     L.O. 

Kyllaehy. 
Steitnt  V.  Slevena,  1885,  12  R.   548.    Diating.    Wright  it.   Brown's   Tra..   1885,  12  R.  959. 

L.  Rutherfurd-Qark. 
Stevenson  v.  Henderton,  1873, 1  R.  215.     Aff.  1875,  2  R.  (H.L.)  71.    H.  of  L. 
Stevenson  v.  Henderson,  aff.  1875.  2  R.  (H.L.)  71.     Comm.  Macdonald  &  Fraaer  v.  HeDderson, 

1882.  10  R.  95.     L.J.-C.  Moncreiff. 
Stevenson  v.  MiUer,  1880,  8  R.  8.     Appr.  Dunbar  ti.  Rule,  1883.  II  R.  167.    L.  Fraser. 
Stevenson  v.  Pontifex  <t  Wood,  1887,  15  B.  125.    Comm.  Craig  o.  Millar,  1888,  15  B.  1005. 

SlCtietiMn   V.   Sled    Co.   of   ScoOand   Ltd.,    1896,   23    B.    1079.      Aff.    1899,    1    F.  (H.L.)  91. 
H.  ot  L. 

Sleventon  v.  Stevenson,  1894,  21  R,  430,  Rec.  and  rem.  1894,  21  R.  (H.L.)  96.  H,  of  L. 
Sleuiarl,  Falconer,  1883,  20  S.L.R.  867.  Foil.  E.  of  Glasgow,  1886,  14  R.  59.  L.O.  Shand. 
Stewart  v.  Marquis  of  Breadalbane,  1903,  5  F.  359.  Rev.  1904,  6  F.  (H.L.)  23.  H.  of  L. 
Stewart  v,  Brovm,  1882,  10  R.  192.     Ref.  to  *National  Bank  of  Scotland  v.  Union  Bank  of 

Scotland,  188-^.  13  R.  380,     L.J.-C.  Moncreiff. 
Stewart  v.  Stoicti,  1882,  10  R.  192.    Comm.  Howard  4  Wyndham  v.  Richmond's  TVs.,  1890, 

17  R.  990.     iHt  Division. 
Stewart  y.  BvJioch,  1881,  8  R.  381,  per  L.P.  Inglis.    Comm.  *Earl  of  Home  t'.  Lord  Belhaveo 

and  St«nton.  1900,  2  F.  1218.     L.P.  Balfour,  L.  Kinnear,  L.  Moncreiff. 
Stewart  v.  'B-uUoch,  1881,  8  R.  381.     Ref.  to  Earl  of  Home  v.  Lord  Belhaven  and  Stenton, 

1903,  6  F.  (H.L.)  13.    L.  Davey,  L.  Robertaon. 
StemiH  V.  Bunten,  1878,  6  R.  1108.    Prin.  appl.  Johnston  u.  The  Walker  Trs.,  1897,  24  R.  1061. 

L.O.  Kyllaehy,  lat  Diviaion. 
Stewart  v.  Campbdl,  1889.  16  R.  346.  per  L.  Shand.    Appr.  Sivright  v.  Lightboume,  1890, 

17  R.  917.    L.Adam. 


StewaH  v.  Kmiitdy,  1889, 16  R.  857.    Alt.  1B90.  17  R.  (H.L.)  25,     H.  of  L. 

Steioart    r.  Kennedy,  alt.  1800,  IT  B.  (H.L.)  25.    Comm.  Woods  v.  Tullocb,  1893,  20  R.  477. 

L.O.  Kyllaohy. 
3tewan  V.  Keantdy,  alt.  1890, 17  R.  (H.L.)  25.    Raf.  to  Menzies  tp.  Monzies,  1893,  20  R.  (H.L.) 

108.    L.  Watson. 
Stewart  v.  Kennedy,  a.\X,.,  1890,  17  R.  (H.L.) 25.   Comm.  and  not  appl.  M'Caig  v.  Cilaagow  Uoiver- 

sity  Court,  1904.  6  F.  OlS.     L.O.  Low. 
Stewart  v.  Kerr,  1890.  17  R.  707.    Foil.  Campbell  v.  Falconer,  189^.  1»  B.  563.     let  Division. 
Stexoart  v.  Madielh  tt  Gray,  1882,  10  R.  382.     Foil.  M'Phedron  &  Currio  v.  M'Callum,  1888, 

16  R.  46.     L.F.  Inglis. 
Stewart  v.  M'Clure,  Naismith,  Brodie  A  MacfarUine,  1886,  13  R.  1062.     Rev.  1887.  15  R. 

(H.L.)  1.    H.  of  L. 
BtCAoart  t.  M'Niven,  1891,  18  R.  (J.C.)  30.     Ref.  to  Ix>rd  Advocate  v.  Trotter,  1902,  5  F.  43, 

L.O.  Stormonth -Darling. 
Stewart  v.  North,  1889,  16  R.  927,     Aff.  1890. 17  R.  (H.L.)  60.     H.  of  L. 
Stetoarl  V.  yoHh,  afi.  1890.  17  R.  (H.L.)  60.    Ref.  to  Craig  i>.  Brunsgaard,  Kjoaterud  &  Co.,  1896, 

23  R.  600.     L.O.  Kiaoaimej. 
Stewart  v.  Pretbytery  of  Paisley,  1878,  6  R.  178.    Comm.  Casaie  v.  General  Aasemblv  of  Church 

of  Scotland,  1878,  6  R.  221.     L.J.-C.  Moncreiff,  L.  Ormidalc. 
Stewart,  Ac.  v.  flae,  Ac,  1883,  10  B.  463.     Prin.  appl.  Kindness  v.  Bruce,  1902,  4  F.  416. 

L.O.  Low,  1st  Division. 
StirltTigv.  Fletcher,  1695. 23 B.  120.    Foil.  Andrews f.  Armstrong,  1897.  26  R.  06.     R.A.C. 
Stirling  v.  Fletcher.  1896,  23  B.  120.    Eipl.  and  held  inappl.  Connolly  v.  Kyle.  1903,  6  F.  236. 

R.A.C. 
Stirling- Maxwell  r.  M'Farlane.  1901,  3  F.  933.    Bev.  1902,  5  F.  (H.L.)  1.     H.  of  L. 
Stirling  MaxwelTt  Trs.  v.  Kirkintilloch  Police  Commisiionera,  1883,  II  R.  1.     Diating.  Crellin's 

Tr.  V.  Muirhead's  Judicial  Factor,  1893,  21  R.  21.     2nd  Division. 
Stirling- MaxweWs   Trs.  v,  Kirkintilloch  Police  Commissionera.  1883,  11  R.  1,  per  L.P.  IneliB. 

Appl.  Inues  v.  M'Donald,  1899,  1  F.  380.     Ist  Division. 
Stirling- MaxweW»  Trs.  v.  Kirkintilloch  Police  Committioners,  1883,  II  R.  I.      Disting.  Star, 

4.C.  Insurance  Co.  Ltd.  v.  James  Ogilvio  &  Co.,  1904,  6  F.  385.     Ist  Division. 
Slirlitig  Stuart  v.  Stirling  Crawfurd's  Trs.  and  Executrix,  1885,  12  R.  610.     Ref.  to  Harvey  t> 

Smith,  1904.  6  F.  611,     L.  M'Laron. 
Slirling-Craxefurfa  Trs.,  1886.  14  R.  131.     Afl.  1887, 16  B.  (H.L.)  19.    H.  of  L. 
Stirlingshire,  Assessor  for,  v.  Stein  A  Co..  1900,  2  P.  596.    Prin.  appl,  aeghom  Terra-Cotla  Co. 

Ltd.  V.  Assessor  for  Lanarkshire,  1900,  2  F.  600.     L.V.A.C. 
Stocks  V.  M'Lagan.  1890,  17  R.  1122.    Comm.  M'Gregor'a  Ezots.  f.  Anderson's  Trs.,  1893, 

21  R.  7.     L.O.  Kincaimey. 
Stodart  V.  DalzeU,  &e.,  1876,  4  R.  236,    Held,  inappl.  Morier  v.  Brownlie  &  Watson,  1806.  23  R. 

67.    L.0,  Low. 
Stodart  V.  DokcU,  &C.,  1876.  4  B.  236.    Ref.  to  MoncrieS  v.  Lawrie,  1896,  23  R.  577.    L.O. 

Kyllachy. 
SUM  V.  Glasgow  City  Bank.  1879,  6  B.  1126,     Comm.  Smith  v.  Glasgow  aty  Bank,  1879,  6  R. 

1017,     L.  Shand. 
Strain  v.  Strain,  1880,  13  R.  1029,     Disting.  Harper  t>.  Inspector  of  Poor  of  Ruthorglen,  1903, 

0  F.  23.     L.  J.-C,  Maodonald. 
Strain's  Trs.  t.  Strain,  1893,  20  R.  1025.    Disting.  Freer's  Trs.  v.  Freer,  1897,  24  R.  437. 

L.  M'Idren. 
Strain's  Tra.  v.  Strain,  1893,  20  R.  1025.     Foil.  Mein'a  Trs.  v.  Mein,  1901,  3  F,  994,     2nd 

Division, 
Strain's  Trs.  v.  Strain,  1893,  20  B.  1025.     Held  inappl.  Dykes'  Trs.  v.  Dykes,  1903,  6  F.  133, 

Ist  Division. 
SlTaiton  Estate  Co.  Ltd.  v.  Stephens.  1880,  8  R.  209.    Prin.  appl.  Farquharson  v.  Caledonian 

Railway  Co.,  1899,  2  F.  141.    L.O.  KyUachy,  L.J.-C.  Maodonald, 
Strang  v,  Stvart,  1887,  14  B.  637.    Prin,  appl.  "Black  v.  Clay,  1893,  21  B.  41.     Ist  Division, 
Slrathblane.  Heritors  o/,  v.  Corporation  of  Glasgow.  1899,  I  F.  523.     Aff,  1899,  2  F.  (H.L.)  25. 

H.  of  L. 
"Strathspey,"  The  Owners  of,  v.  Oumer  of  the  "Islay,"  1891,  18  B.  1048.    Prin.  appl.  London 

&  Glasgow  Engineering,  4c,  Co.  Ltd,  v.  Anchor  Line,  1003, 5  F.  1030.    L.  Trayner. 
StaaH  V.  Hamilton,  1889,  10  R,  1030.     Rocog.  Sttiari:  v.  Jackson,  1889,  17  B.  85.     L,  Shand, 

L.  Adam,  L.  Kinnear. 
Stuart  V.  Hamilton,  1880,  16  B,  1030.     Comm.  D.  of  AthoU  v.  Stewart,  1890,  17  R.  724.    L.O. 

Kinnear,  2nd  Division. 
Stuart  V.  Hamilton,  1889,  16  R.  1030.    Ref.  to  Lord  Advocate  c.  Moray,  1894,  21  B.  663. 

Surtrt'v.  Jarkfon,  IS811.  17  R.  85.     Prin.  appl,  D.  of  .Mholl   t:  SteHnrt.  WM\  17  It.  T2i.     L.O. 

Kinnnar,  2nd  Division, 
Sluart  V.  Jai-kmm.  188'J.  17  R.  85,    Prin.  nppl.  D.  uf  AthoU  v.  Men«io3,  1890.  17  R.  733.     2nd 

Division. 
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StuaH  V.  Jackson^  1889,  17  B.  85.    *Diflting.  Duke  of  Buocleaoh  v.  Johnstone,  1891,  18  R.  587. 

2nd  DiviBion. 
Stuart  y.  Jackson,  1889,  17  R.  85.    DiBting.  Duke  of  Buocleuoh  v.  Johnstone,  1892,  19  B. 

(H.L.)39.    H.ofL. 
Stuart  y.  Jackson,  1889,  17  R.  85.    Disting.  Magistrates  of  Edinburgh  v,  Irvine's  Tr.,  19Q2, 

4F.937.    L.  Kinnear. 
SluaH  V.  Jackson,  1889,  17  R.  85.    Disting.  Moir's  Trs.  v.  Duke  of  Argyll,  1903,  6  F.  218. 

L.  Monoreiff. 
StuaH'Oordon  v.  StuaH-Gordon,  1899, 1  F.  1005.    Disting.  Bankine  v.  Bankine's  Trs.,  190i«  6  F. 

581.    L.  Kinnear. 
Studd  V.  Cook,  1883.    See  Studd  v,  Studd. 

Studd  V.  Studd,  1880,  8  B.  249.    AfiF.  1883, 10  B.  (H.L.)  63.    H.  of  L. 
Sturrock  v.  Carruthers'  Trs,,  1880,  7  B.  799.     Gomm.  *£arl  of  Home  v.  Lord  Belhaven  and 

Stenton,  1900,  2  F.  1218.    C.J. 
Sumner  v.  Middleton,  1878,  6  B.  863.    Appr.  Steele  v.  M'Intosh  Bros.,  1879,  7  R.  192.     1st 

Division. 
Sutherland  v.  Prestongrange  Coal,  dec.  Co.  Ltd.,  1888,  15  B.  494.    Disting.  Hope  v.  Gcemmeil. 

1898,  1  F.  74.  Ist  Division. 
Sutherland  v.  Prestongrange  Coal,  dec.  Co.  Ltd.,  1888, 15  B.  494.    Disting.  Watson  v.  North  Briti^ 

Railway  Co.,  1901,  3  F.  342.    L.P.  Balfour,  L.  Adam. 
Sutherland,  Duke  of,  v.  Ross,  \%11,  4  B.  766.     AfF.  1878,  5  B.  (H.L.)  137.    H.  of  L. 
Sutherland  v.  Taylor,  1887, 15  B.  224.     Disting.  Kerrigan  v.  Hall,  1901, 4  F.  10.    L.P.  Balfour. 
Sutherland  v.  Thomson,  1876,  3  B.  485.    Prin.  appl.  Orr  Ewing  &  Co.  v.  Colquhoun's  Trs.,  1877, 

4  B.  (H.L.)  116.    L.  Gordon. 

Sutherland  v.  Thomson,  1876,  3  B.  485.    Prin.  appl.  Lord  Donington  v.  Mair,  1894,  21  R.  829. 

L.  Trayner. 
Sutherland's  Trs.,  1892,  29  S.L.B.  903.    Bef.  to  Marshall's  Trs.,  1897,  24  B.  478.     L.O.  St<»-- 

month-Darling. 
Sutherland's,  Duke  of,  Trs.  v.  Countess  of  CromaHie,  1895,  22  B.  839.     Bev.  1896,  23  R.  (H.L.) 

32.    H.ofL. 
Symington  v.  Symington,  1874, 1  B.  871.    AflF.  with  var.,  1876,  2  B.  (H.L.)  41.    H.  of  L. 
Symington  v.  Symington,  1874,  1  B.  1006.    Prin.  appl.  Black  t;.  Jehangoer  Framgee  &  Co.,  1887, 

14  B.  678.    L.  Mure. 
Symington  v.  Symington,  1875,  3  B.  205.    Disting.  Smith  v.  Cameron,  1879,  6  B.  1107.     L.P. 

Inglis. 
Symington  v.  Symington,  1875,  3  B.  205.    Comm,  Bums  v.  Bums,  1879,  7  B.  355.    L.P.  Inglis, 

L.  Deas. 
Symington  v.  Symington,  1875,  3  B.  205.    Disting.  James  v.  James,  1886,  13  B.  1153.     L.P. 

Inglis. 
Symington's  Exor.  v.  Oalashiels  Co-operative  Store  Co.  Ltd.,  1894,  21  B.  371.     Disting.  Melrose  r. 

Trustees  for  Edinburgh  Savings  Bank,  1897,  24  B.  483.     L.O.  Kincaimey,  L.P.  Robertson. 
Symington's  Exor.  v.  Oalashiels  Co-operative  Store  Co.  Ltd.,  1894,  21  B.  371.     Comm.  Bansohoff 

&  Wissler  v.  Burrell,  1897,  25  B.  284.    L.  Monoreiff. 
Symington's  Exor.  v.  Oalashiels  Co-operative  Store  Co.  Ltd.,  1894, 21 B.  371.  Held  inappl.  Crichton 

V.  Trustees  of  Dairy,  &c.  Friendly  Society,  1904,  6  F.  398.     L.O.  Kyllachy,  L.  Kinnear. 
Talisker  DistiUery  v.  Hamlyn  <fc  Co.,  1893,  21  B.  204.     Bev.  1894,  21  B.  (H.L.)  21.     H.  of  L. 
Talisker  DistiUery  v.  Hamlyn  de  Co.,  rev.  1894,  21  B.  (H.L.)  21.     Disting.  Mackintosh  t7.  May, 

1895,  22  B.  345.     L.O.  Stormonth-Dariing. 

Talisker  Distillery  v.  Hamlyn  de  Co.,  rev.  1894,  21  B.  (H.L.)  21.     Bef.  to  Girvin,  Boper  &  Cb. 

V.  Monteith,  1895,  23  B.  129.     L.O.  Stormonth-Dariing. 
Taylor  v.  Charteris  de  Andrew,  1879,  7  B.  128.    Prin.  appl.  Abel  v.  Watt,  1883,  11  B.  149.     Ist 

Division. 
Taylor  v.  OUbert's  Trs.,  1878.    See  Gilbert's  Trs.  v.  Crerar. 
Taylor  v.  Oraham.    See  Gilbert's  Trs.  v.  Crerar. 
Taylor  v.  M'DougaU  d;  Sons,  1885,  12  B.  1304.     Disting.  Murdison  v.  Scottish  Football  Union, 

1896,  23  R.  449.     L.O.  Kincaimey. 

Taylor  v.  Macilwain,  1900,  3  F.  1.    Comm.  Bennie  v.  Cross  &  Co.,  1904,  6  F.  638.     L.  Trayner, 

L.  Moncreiff. 
Taylor  v.  Rutherford,  1888,  15  R.  608.     Comm.  Crabbe  &  Robertson  v.  Stubbs'  Ltd.,  1895,  22 

R.  860.     L.O.  Kincaimey. 
Taylors  v.  Maclellans,  1891,  19  R.  10.    Comm.  P.  &  W.  Maclellan  Ltd.  v.  Peattie's  Trs.,  1903, 

5  F.  1031.     L.O.  Pearson. 

Taylor's  Tr.  v.  Paul,  1888,  15  R.  313.     Disting.  Smith  v.  Harrison  &  Co.'s  Tr.,  1893,  21  B.  330. 

L.P.  Bobertson. 
Taylor's  Trs.  v.  BameU,  1893,  20  R.  1032.    Foil.  ♦Gavin's  Trs.  v.  Johnston's  Trs.,  1901, 4  F.  278. 

L.J.-C.  Macdonald,  L.  Trayner. 
Taylor's  Trs.  v.  M'Qavigan,  1896, 23  R.  945,  per  L.O.  Kincaimey.    Appr.  Mathewson  v.  Yeaman, 

1900,  2  F.  873.    L.J.-C.  Macdonald. 
Teacher  v.  Colder,  1898,  25  B.  661.    Var.  1899,  1  F.  (H.L.)  39.    H.  of  L. 
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2'eacher's  Trs.  v.  Teachers,  1890,  17  R.  303.    Prin.  app.  Lynch's  Judicial  Factor  v.  Griflan,  1900, 

2  F.  653.     L.  Trayner. 
TennatU  v.  Inland  Revenue,    See  Tennant  v.  Smith. 
Tennanl  v.  Smith,  1891,  18  B.  428.    Rev.  1892,  19  R.  (H.L.)  1.    H.  of  L. 
Tennant  v.  Smith,  rev.  1892,  19  R.  (H.L.)  1.    Prin.  appl.  Inland  Revenue  v.  Sutherland,  1894, 

21  R.  753.     l8t  Division. 

Tennant  v.  Smi^,  rev.  1892,  19  R.  (H.L.)  1.    Comm.  and  disting.  Inland  Revenue  v.  Fry,  1895, 

22  R.  422.     Ist  Division. 

Tennent  v.  Crawford,  1878,  5  R.  433.    Foil.  Reid  v.  Drummond,  1870,  7  R.  235.     1st  Division. 
Tennent  v.  Crawford,  1878,  5  R.  433.     Quest.  Gait  v.  Macrae,  1880,  7  R.  888.    L.J.-C.  Mon- 

oreiff,  L.  Young. 
Tennent  v.  Crawford,  1878,  6  R.  433.    Foil.  Wylie  v.  Kvd,  1884, 11  R.  820.     Ist  Division. 
Tennent  v.   Crawford,    1878,  6  R.  433.     Comm.   Welsh's  Trs.   v.   Forbes,  1885,  12  R.  851. 

L.  Craighill. 
Tennent  v.  Crawford,  1878,  5  R.  433.    Prin.  appl.  M*George  v.  M*George's  Creditors,  1887,  14 

R.  841.     L.O.  Trayner. 
Tennent  v.  Olasgoio  CUy  Bank,  1879,  6  R.  554.    Aff.  1879,  6  R.  (H.L.)  69.    H.  of  L. 
Tennent  v.  Glasgow  City  Bank,  aff.  1879,  6  R.  (H.L.)  69.    Prin.  appl.  •Trs.  of  N.  B.  Building 

Society,  1885,  12  R.  1271.     1st  Division. 
Tennent  v.  Glasgow  City  Bank,  aff.  1879,  6  R.  (H.L.)  69.    Comm.  Liquidators  of  Mount  Morgan 

(West)  Gold  Mine  v.  M*Mahon,  1891,  18  R.  772.     L.  Kinnear. 
Tennent  v.  Martin  <£r  Dunlop,  1879,  6  R.  786.    Foil.  Fletcher  v.  Anderson,  1883,  10  R.  835. 

1st  Division. 
Tennent  v.  Tennent,  1890,  17  R.  1205.    Comm.  Coles  v.  Homer  &  TuUoh,  1895,  22  R.  716. 

L.O.  Wellwood. 
Tennent  v.  Tennent^s  Exor.,  1889,  16  R.  876.    Rev.  1891,  18  R.  (H.L.)  72.    H.  of  L. 
Tennents  v.  Bomanes,  1881,  8  R.  824.    Disting.  Fleming  v.  N.  of  Scotland  Banking  Co.,  1881, 

9R.  11.    L.P.IngU8. 
Tennents  v.  Bomanes,  1881,  8  R.  824.    Foil.  Thomson  &  Co.  v.  King,  1883,  10  R.  469.     1st 

Division. 
Tennents  v.  Romanes,  1881,  8  R.  824.    Prin.  appl.  Maxwell's  Trs.  v,  Kirkintilloch  Pob'ce  Comm., 

1883, 11  R.  1.     1st  Division. 
Tennents  v.  Romanes,  1881,  8  R.  824.    Disting.  Macgillivray  v.  Mackintosh,  1891,  19  R.  103. 

L.P.  Robertson,  L.  Adam. 
Tevendale  v.  Duncan,  1883,  10  R.  857,  dictum  per  L.J.-C.  Moncreiff.    Comm.  Inspector  of  Poor 

of  Kilmartin  v.  Macfarlane,  1885,  12  R.  713.    L.O.  Fraser. 
Tevendale  v.  Duncan,  1883, 10  R.  857.    Comm.  Cain  v.  M*Golm,  1892, 19  R.  813.    L.P.  Robertson, 

L.  M'Laren. 
Thiem's  Trs.  v.  Collie,  1899,  1  F.  764,  per  L.  Moncreiff,  780.    Appr.  and  held  inappl.  Chrystal  v. 

Chrystal.  1900,  2  F.  373.    L.O.  Pearson,  Ist  Division. 
Thomas  v.  Glasgow  City  Bank,  1879,  6  R.  607.    Disting.  Forbes  v.  Glasgow  City  Bank,  1879, 

6  R.  1122.    L.Mure. 
Thomas  v.  Glasgow  City  Bank,  1879,  6  R.  607.    Prin.  appl.  Steedman  v.  Glasgow  City  Bank, 

1879,  7  R.  111.     Ist  Division. 
Thomson  v.  Barclay,  1883,  10  R.  694.    Comm.  and  not  appl.  N.  B.  Railway  Co.  v.  M'Arthur, 

1889,  17  R.  30.     1st  Division. 
Thomson  v.  Barclay,  1883, 10  R.  694.    Foil.  Sawers  v.  Kinnair,  1897, 25  R.  45.    2nd  Division. 
Thomson  v.  Clarkson's  Trs,,  1892, 20  R.  59.    Ref.  to  Monorieff  v.  Lawrie,  1896,  23  R.  577.     L.O. 

Kyllachy. 
Thomson  v.  Kidd  d:  Beattie,  1881,  9  R.  37.    Conmi.  and  appl.  Keith  Parish  Council  v.  Kirk- 

michael  Parish  Council,  1901,  4  F.  76.     1st  Division. 
Thomson  v.  Thomson,  1896,  24  R.  269.    Expl.  Thomson  v.  Thomson  &  Co.,  1899, 1  F.  1134.    1st 

Division. 
Thomson  v.  Thomson's  Tr„  1889,  16  R.  333.    Comm.  Miller  v.  Miller,  1898,  25  R.  995.    L.O. 

Kincaimey. 
Thomson  ds  Co,  v.  King,  1883,  10  R.  469.    Prin.  appl.  Maxwell's  Trs.  v.  Kirkintilloch  Police 

Comm.,  1883, 11  R.  1.     1st  Division. 
Thomson  d:  Co.  v.  King,  1883,  10  R.  469.    Disting.  Macgillivray  v.  Mackintosh,  1891, 19  R.  103. 

L.P.  Robertson. 
Thomson's  Trs.  v.  Findlay,  1898,  25  R.  407.    Disting.  Moyes  v.  M'Diarmid,  1900,  2  F.  918. 

1st  Division. 
Thomson's  Trs.  v.  Henderson,  1890,  18  R.  24.    Ref.  to  Scott's  Trs.  v.  Scott,  1895,  23  R.  52. 

2nd  Division. 
"  Thorsa,"  The,  1893,  20  R.  876.     Aff.  1894,  21  R.  (H.L.)  17.     H.  of  L. 

TinneveUey  Sugar  Refining  Co.  Ltd.  v.  Mirrlees,  Watson  de  Yaryan  Co.  Ltd.,  1894,  21  R.  1009. 
Comm.  Grierson,  Oldham  &  Co.  Ltd.  v.  Forbes,  Maxwell  &  Co.  Ltd.,  1895,  22  R.  812. 
L.O.  Kincaimey. 
Tochetti  v.  Glasgow  CUy  Bank,  1879,  6  R.  789.    Comm.  Dalgleish  v.  Land  Feuing  Co.,  1885, 
13  R.  223.    L.Shand. 
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Tod,\.  Inland  Sevenur,  ISST,  M  R.  934.     Rev.  1898.  25  R.  (H.L.)  29.     H.  of  L. 
Tod  A  Son  V.  Mtrehant  Banking  Un.  a)  London  Ltd..  1883, 10  R.  1009.    Prin.  appl.'Noi 

Bulk  Ltd.  V.  Foynter  San  &  Macdonalds,  1894.  21  R.  513     L.J.-C.  HaodoQiad, 
Tod  A  Son  T.  MfTckant  Banking  Co.  of  London  Ltd.,  1883,  10  R.  1009.     Disting.North-We^ten 

Bonk  Ltd.  v.  Poyntor  Koa  &  Macdoaalda.  1894,  22  R.  (H.L.)  1.    H.  of  L. 
Todd  V.  Calfdonian  Itaauny  Co.,  1899,  1  F.  1047.    FoU.  Mackenrie  v.  ColtnesB  Iron  Co.  Ltd- 

1903,  e  F.  8.      iBtDiviaion. 

Todd  V.  ilackfnzif,  1ST4,  1  R.  1203.     Appr.  and  appl.  Ferguson  v.  Ferguson,  1873,  2  R.  6^7. 

L.  Ardmillan,  L.  Muro. 
Todd  V.   Mae-ktmit,   1874,  1  R.  1203.    Comm.   Cumstio  r.  Cumalie's  Tre.,  1876,  3  R.  9i\. 

L.  Ardmillan,  L.  Deaa. 
TUmie  v.  Parochial  Board  of  Vrray,  1890,  17  R.  1027.     DistuiK.  Local  Government  Board  for 

Scotland  f.  County  Council  of  Elgin.  1 897,  24  R.  512.     Ut  Difigioa. 
Tosh  V.  Fergmon,  1896.  24  R.  54,  ptr  L.P.  Robertson.     Adh.  to  Pollock  v.  Mair,  1901,  3  F.  Sai 

L.  Kinnear. 
Tosh  V.  tlortk  British  Building  Society,  1886.     See  North  Britiah  Building  Society,  Tlrs.  of,  1885. 
Towmii!  County  Bank  V.  Inland  HfvtnucXml.WR.  h2».     Afi.  1888.  15R.  {H.L.)51.      H.  of  L. 
TowK  d:  County  Bank  v.  Inland  Sevenae,  aS.  1888,  15  R.  (U.L.)  51.      Heldinappl.  *Teiuieat  r. 

Inland  Revenue,  1891,  18  R.  428.     L.P.  IngUs,  L.  Young. 
TraiU  v.  Smith's  Trs.,  1870.  3  R.  770.     Disting.  Rose  v.  Spavena,  1880,  7  R.  925.     L.O.  Voosg. 
TvBy  V.  Inffram,  1891.  19  R.  65.     Comm.  Uriorwn,  Oldham  &,  Co.  Ltd.  v.  Forbes,  Maxwell  A  Co. 

Ltd.,  1895,  22  R.  812.    L.O.  Kincaimey. 
Tiireanv.CaledanianSaUimyCfi..l»91.   See  H.  of  L.  Report.    Aff.  1898,25E.<H.L.)  7.    H.ofL 
Turcan  v.  Caledonian  Bailtvay  Co.,  aS.   1898,  25  R.  (tl.L.)  7,  per  L.   Watson.   17.      Ref.  to 

•nippens    Oil  Co.  Ltd.  v.  Edinburgh  &  District  Water   Tnutees,   1901.  3  F.    1113. 

iBt  bivJHion. 
TumbuU  V.  M'Lean  &  Co.,  1874,  1  R.  730.     Appr.  Davie  v.  Stark,  1876,  3  R.  1114.      L.J.-C. 

MoncreilT. 
Turner  v.  Oaw,  1894.  21  R.  503.     Ref.  to  Tristram  t'.  H'HafBee,  1894,  22  R.  121.     L.  M'Laran. 
Turners  Ud.  v.  WhUefield,  1904,  6  F.  822,     Dialing.  Sneddon  v.  Addie  A  Sons^  CoUteriea  Ltd., 

1904,  0  F.  992.    L.  MoncreiS. 

Tweeddale.  Trx.  oj  M.  of,  v.  B.  of  Haddington,  1880,  7  R.  620.     ContraBt«d  Murray  v.  Peddie, 

1880,  7  R.  804.     L.  Deas. 
Twe<:d4al€,  Trs.  of  M.  of,  v.  £.  of  Haddington,  1880,  7  R.  620.     Prin.  appl.  Sandeman  r.  Scottish 

Property  Investment  Co.  Building  Society,  1881,  8  K.  790.    L.P.  Wlis,  L.  Deas. 
Tweeddalt,  Trs.  of  M.  of,  v.  B.  of  Haddington,  1880,  7  R.  620.     Ref.  to  BUckwood  v.  Femisoo, 

1882,  10  R.  6.    R.A.C. 
Tweeddale.  Trs.  of  M.  of,  v.  E.  of  Haddington,  1880,  7  R.  620.    Disting.  Marshall's  Tr.  v.  MacneiU 

&  Co.,  1888,  15  R.  762.    L.  Shand. 

Union  Bank  of  Scotland  v.  Solicitor  of  Inland  Sevmue,  1878,  6  R.  698.     Foil.  Cowan  &  St«chan 

V.  Solicitor  of  Inland  Revenue,  1880,  7  R.  491.     L.  Mure. 
Union  Heritable  Sicurities  Co.  Ltd.  v.  Mathie,  1886,  13  R.  670.    Disting.  CuUens  v.  Cambus- 

barron  Co-operative  Society  Ltd.,  1895. 23  R.  209.    L.O.  Low. 
United  Horse  Shoe  <b  Nail  Co.  v,  Steioart  J,  Co.,  1888,  14  R.  266.     Rev.  1888.  15  R.  (H.L.)  45. 

H.  of  L. 
VnUed  Kingdom  Temperance  Institution  v.  Parochial  Board  of  Gadder,  1877,  4  R.  (J.C.)  39. 

Prin.  appr.  Cadder  Local  Authority  v.  Lang,  1879,  6  R.  1242.     1st  Division. 
Urqtihart  v.  Deirnr,  1879,  6  R.  1026.     Ref.  to  M'Leod's  Tr.  v.  M'Lucfcie.  1883.  10  R.   1056. 

L.  Shand. 
Urquhart  v.  Deavr,  1879,  6  B.  1026,  per  L.  Mure.    Comm.  Campbell  v.  Campbell,  1887,  15  R. 

103.     L.  Mure. 
Urquhart' s  Trs.  y.  (/rguAort.  1886. 14  R.  112.     Disappr.  Seattle's  Trs.  t>.  Meffan,  1898, 26  R.  765. 

1st  Division. 
Urguhart's  Tra.  v.  Urquhart,  1886,  14  B.  112.     Eef.  to  De  la  Chaumette's  Trs.  «.  De  la  Oiau- 

mette,  1902, 4  P.  745.    L.  Young. 

Vakry  v.  ScoU,  1876.  3  R.  065,  per  L.P.  Ingtis.    Ref.  to  *Talisker  Distillery  v.  Hamlyn  k  Co., 

1893,  21  R.  204.    L.  M'Laron,  L.  Kinnear. 
Veasey  v.  MalcolmS  Tre.,  1875,  2  R.  748.     Ref.  to  •Gardner  v.  Lucas,  1878,  S  R.  638.     L.O. 

Ruthcrfurd -Clark,  L.  Shand. 
Vincent  v.  Earl  of  Buchan,  1889,  16  R.  637.    Ref.  to  Brooks  v.  Brooks'  Tra.,  1902,  4  F.  1014. 

L.P.  Balfour, 
Virtue  V.  Police  Comm.  of  Alloa,  1873,  1  R.  285,  per  L.P.  Inglis.    Comm.  *Orr  Ewing  v.  Orr 

Ewing'H  Trs..  1884,  11  R.  600.     L.P.  Inglis. 
VirtTie  V.  Police  Comm.  of  AUoa,  1873,  1  R.  285.    Prin.  appl.  Straohan  ti,  Aberdeen  District 

Committee  of  the  County  Council  of  Aberdeenshire,  1894,  21  R.  915.      L.P.  Robertson, 

L.  M'Loren. 
Yon  Botberg,  1876,  4  R.  263.    FoU.  M'Cosh,  1898,  25  R.  1019.     1st  Divieion. 


Waddelt  V.  Campbdl,  1S9S,  2S  H.  4S6.    Distiog.  Menziee  i>.  Colodooiui  Canal  Cbrambsioners, 

1900,  2  F.  953.     L.O.  Kincaimoy. 
Wadddl  V.  Roxburgh,  1894,  21  B.  883,    Ret.  to  MurdisoD  i>.  Scottish  FootbaU  Union,  1896, 

23  E.  449.     L.O.  Kincaimey. 
WaddtW/i  Tra.  t.  Wadddl,  1896,  24  B.  189.    Prin.  appl.  Bowman  v.  Biohter,  1900,  2  F.  624. 

L.O.  Kyllachy.  1st  Diviaion. 
Walker-v.Prt^eryof  Arbroaih,\Wl%.Z'R.i'A%.     Aft.  1876,  4  B.  (H.L.)  1.     H.  ofL, 
Walker  v.  PrtAylery  of  ArbToalh,  aff.  1876,  4  B.  (H.L.)  1.    Dieting.  Mags,  of  Arbroath  v. 

Presbytery  of  Arbroath,  1883,  10  B.  767.     L.O.  M'Uren. 
Walker  v,  (Haen,  1882,  9  B.  946.     Expl.  Macfarlano  v.  Thompson,  1884,  12  B.  232,     L.  CraighiU, 

L.J.-C.  MoncraiS. 
Waiker  v.  Olsen,  1882,  9  B.  946.    Comm.  Gavin  v.  Eogers,  1889, 17  B.  206.    L.  Lee. 
Walker  v.  Rtid,  1877,  4  B.  714,  'per  L.  Young.     Eep.  Boyd,  Giimonr  A  Co.  v.  Glasgow  4 

S.-W.  Railway  Co..  1888,  16  B.  104.     L.  Young. 
Walktr'a  Exor.  v.  Walker.  1878,  6  B.  965.    Appr.  and  appl.  Buchan  e.  PorteouH,  1879.  7  R.  211. 

L.J.-C.  MoncreifT,  L.  Young. 
Walker'a  Exor.  v.  Walker,  1878.  5  B.  9&^.      Comm.  Crosbio's  Tra.  v.  Wright.  1880,  7  R.  823. 

L.  Shand. 
Walker's  E3»r.  v.  Walker,  1878,  5  R.  965.     Prin.  appl.  Connell's  Tra.  v.  Connell'a  Trs.,  1886, 

13  B.  1175.     L.Adam. 
Walker'e  Exor.  V.  Ifoifcer,  1878,  5  R.  965.    Comm.  Jarvia'a  Tr.  v.Jarvie'H  Tra,  1887, 14  R.  411. 

L.P.  Inglig. 
Walter't  Exor.  v.  Walker,  1878,  5  R.  966.  Foil.  Paterson's  Judicial  Factor  v.  Paterson'a  Trustees, 

1897,  24  R.  499.     Ut  Division. 
Walker'g  Tr.  v.  Walker,  1883,  10  R.  699.    Appl.  Maxwell  Witham  v.  Teenan's  Tra.,  1884,  1 1  B. 

776.     L.  Mure.  L.  Shand, 
Walker's  Tm.  v.  Caitd(Mian  Railieay  Co.,  1881,  8  B,  405.     Comm.  LawBon  v.  Caledonian  Rail- 
way Co..  1881,  8  R.  442.     L.  Young. 
Walker's  Tr».   y.   Caledonian   RaUway   Co.,    1881,   8   E,    406.      Aff,    1882.   9   R,    (H.L.)    19. 

H.  of  L. 
Walker's  Tre.  v.  Caledonian  BaUvxiy  Co.,  afl.  1882.  9  R.  (H.L.)  19.     Bcf.  to  Hyde  v.  Glasgow 

District  Railway  Co.,  1885.  12  R.  1316.     L.J.-C.  Moncreiff,  L.  Young. 
Walker's  Tra.  v.  Caledonian  Railway  Co..  atf.  1882,  9  R.  {H.L.)  19.     Ref.  to  Nisbet  Hamilton 

V.  N.  Lighthouses  Comm.,  1886. 13  B.  710.     L.O.  Fraser.  L.  Rutherfurd -Clark. 
Walker's  Trs.  v  .Manaon.   *c.   1886,  13  B.  1198.     Prin.  appl.  Buttercase  &  Geddie's  Tr.  v. 

Qeddie,  1897,  24  B.  1128.     L.O.  Stormonth- Darling,  Ist  Division. 
Walker's  Trs.  v.  M'Kinlay.  1879,  6  R.  1132.     Aff,  1880,  7  R.  (H.L.)  85.     H.  of  L. 
Walker,  Donald  ds  Co.  y.  Birrdl.  Stenhouae  tb  Co..  1883, 11  R.  369.    Disting.  Van  Laun  &  Co.  p. 

Neilson.  Beid  &  Co.,  1904,  6  F.  644.    L.  Adam.  L.  Kinnear. 
Walker,  Hunter  <fc  Co.  v.  Heda  Foundry  Co..  1888,  15  E.  660,     Aff.  1889,  16  R.  (H.L.)  27. 

H.  of  L. 
WaU  V.  De  Tkorea,  1874.  1  B.  1036.    Aff.  1876.  3  B,  (H.L.)  28.    H.  of  L. 
Wallace  v.  CuUer  Paper  Mills  Co.  Ud..  1892,  19  R.  915,     Obs.  M'Killop  v.  North  BritUh  Railway 

Co.,  1896.  23  R.  768.     Ist  Division. 
WaUace  v.  Cidter  Paper  MiUs  Co.  Ltd.,  1892.  IS  R.  915.    Foil.  Smith  v.  Forbes  ft  Co.,  1897, 24  R. 

699.     L.J.-C.  Maodonaid,  L.  Trayner,  L.  MonoreiS. 
Wallace  v.  Dempster  ±  Deaa,  1880,  8  B.  27.     Ref.  to  Pariah  Council  of  Butberglen  v.  Pariah 

Council  of  Barony,  1896,  23  R.  1018.     L.  Moncreiff. 
WaUacex.Oibmn,  1894.     See  H.  of  L,  Report.     Afl.  1895. 22  R.  f H.L.)  56.     H.  of  L. 
WaUace-JamesUd.y.Monigomeried:Co.Ltd..\W:a,iV.ni-.    Bev.  1903,  6  F.  (H.L)  10.    H.ofL. 
Wallace's  Tra.  v.  PoH-Qlasgom  Harbour  Tra.,  1880.  7  R.  645.     Bef.  to  Adair'a  Factor  v.  Connell'a 

Tr«.,  1894.  22  B.  1 16.    L.O.  Low. 
Wallace's  Trs.  v,  Wallace,  1891,  18  B.  921.    FoU.  Wright's  Trs.  t>.  Wright,  1894,  21  B.  568. 

Ist  Diviaion. 
Wallace's  Trs.  v.   Wedlaee,  1891.  18  R,  921.     Comm.  and  dialing.  Warrand'a  Tra.  v.  Wnrrand, 

1901,  3  P.  369.  2nd  Division. 
Wallace's  Tra.  v.   WaUace.  1891.  18  R.  921.      Prin.  not  extend.   Matthews  Duncan's  Trs.  r. 

Klatthews  Duncan,  1901,  3  F.  533.     Ist  Division. 
WaOs'  Tra.  y .  Drynan,  1888. 15  B.  359.     Comm.  Stewart  v.  North,  1889,  16  R.  927.     L.P.  Tnglis, 

L.  Shand. 
WaUs'  Trs.  v.  Drynan,  1888,  15  R.  359,     Comm.  Stewart  v.  North,  1890.  17  B.  (H.L.)  60. 

L.  Watson. 
Walton  Broa.  v.  Maga.  oj  Olaagow.  1876,  3  B.  1130.     Ref,  to  Louttit's  Trs.  v.  Highland  Railway 

Co.,  1M92,  19  R.  791.     L.P.  Robertson. 
Ward  V.  r.^vn.  IfiOS.  ?<>  R.  949.    Rrf.  to  Puterson's  Tra.  v.  Brand,  1893,  21  R.  2B3.     L.O. 

irur./v,  /    ■  .  ■.   :-  ....  ...  l;    -M-.l,      |-„1|,  Mo 
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WardlatB  v.  WardlaK'n  Trs..  1875,  2  R.  368.    Gomm.  Allan's  Trs.  v.  Duke  of  Humlton,  1878, 

5  R.  510.     L.J.-C.  Moncreiff. 

Wardlaw  v.  WardUiw't  Tts.,  1875,  2  R.  368,  pfr  L.  Neavee.    Appr.  "(inipbell'B  Trs.  v.  CfunpbtB. 

1S82.  9R.  726.     L.  Shand. 
Wardlaai  v.  Wardiaw's  Tri.,  1880.  7  B.  1066.    Comm.  and  appl.  Rossell'a  Tni.,  1S87,  U  R.  W. 

let  Division. 
WanUav  v.  Wardlaio's  Trs..  1680,  7  R.  1066.     Prin.  appl.  Mutt&j'b  Tth.  v.  Bloiam's  Tra..  ISK, 

15  R.  233.     L.  Craighill. 
WaTdrop  t.  Coeiftunt,  1874.  2  B.  6.     Comm.  Murray  v.  Morton,  1878,  6  R.  26.    L.  Mare. 
If  arm  *  Craven  v.  Forraler.  1876.  4  R.  191.     Afl.  1877.  4  R.  (H.L.)  75.     H.  of  L. 
WaTrand")!  Tra.  v.  Mackintosh,  1888.  IS  R.  833.     Rev.  18W>,  17  R.  (H.L.)  13.     H.  of  L. 
Warwick  v.CaltdonianRaawty  Co.,  imi,  2*  R.i29.     Rev.  18fl7.  25  R.  (H.L.)  1.     H.ofL 
Watson  V.  Hoard  of  Trade,  18fi4,  22  8.L.B.  22.     Disting.  Brown  v.  Board  of  Trade,  1890,  I8B 

291.     1st  Division. 
Watson  V.  Caie  A  MardonaU,  1878,  6  R.  202,  per  L.  Deaa.     Appr.  Bojd  v.  Beattie  k  Demfttt!. 

1882,  9  R.  1091.    L.  Craighill. 
ffoteon  V.  Cai«  <fc  Jf acdonaW,  1878,  6  R.  202.     Comm.  CasseUv.  Somerville  4  Scott,  1885. 12 R 

1155.     L.  Shand. 
Watson  V.  Caledonian  RaUway  Co.,  1901,  3  F.  999.     Bef.  to  OoBsan  «.  Caledonian  RaUwiyO], 

1902,  5  F.  187.     L.  Trayner. 
Walson  V.  CiUedonian  Railvxiy  Co.,  1901.  3  F.  990.    Foil.  TumbuU  «.  North  British  BaUm 

Co..  1903,  5  F.  944.     LP.  Balfour,  L.  Adam. 
Watsm  V.  ai§en.  1884, 11  R.  444,    I'rin.  appl.  Brown's  Tni.  v.  Smith,  1900, 2  F.  817.    L  TrsTJS. 
WiOsm  V.  M'CuUock,  1878,  6  R.  843.    Held  inappl.  Pollock  v.  Goodwin's  Trs.,  1898.  25  B.  Ml 

L.O.  Kinoaimey. 
ffotoon  V.  S.  B.  RaUtcay  Co  .  1876,  3  R.  637.    Prin.  appl.  Boir  &  Sons  v.  Caledonian  R»ilnf 

Co.,  1890,  18  B.  139.     lat  Division. 
Watson  V.  Watson,  1874,  12  S.L.R.  78.  per  L.P.  Inglis.    Bef.  to  Collins  v.  Collins.  ISSl.  11  R. 

(H.L.)  19.     L.  Watson. 
tfotoonT.  tFai«>n,1890,17R.736.    Coiom.and disting. Gibsonu. Gibson,  1894,  21  R. 470.  LO. 

Wellwood,  L.  Adam. 
W(d»on  V.  Nation,  1890,  17  R.  736.    Bef.  to  Murray  v.  Murray,  1894.  21  R.  723.     LJ.C 

Maodonald. 
Ifotoon'srM.v.aamifttm,  1894.21B.461.    A9.  1894,  21  B.  (H.L.)  35.    H.ofL. 
Watt  T.  M'Qvirt,  1888,  16  R.  263.     Pisting.  Livingstone  v.  Seattle,  1891,  18  R.  735.    LO. 

Kincaimey. 
Watt  y.  M'PMraon't  Trs.,  1877,  4  B.  601.    Rev.  1877.  5  B.  (H.L.)  9.     H.  of  L. 
Watt  V.  M'Pkerson's  Trs..  rev.  1877.  5  R.  (H.L.)  9.     Prin.  appl.  Qeland  v.  MortisoD,  ISTS. 

6  R.  156.    L.  Gifford. 

ICoSt.  Roger's  Tm.,  1890.  17  R.  1201.     Ref.  to  Scott  ti.  Craig's  Representatives,  1897, 24  F, 

462.     L.O.  Kincaimey. 
Wait  V,  Watson.  1897,  24  R.  330.     Disting.  Lyon  v.  Lyon's  Tre.,  1901.  3  F.  653.     1st  Division, 
Watt  V.  Watson,  1S97, 24  R.  330.    Disting.  Wilken's  Trs.  v.  Wilken,  1904, 6  F.  655.    2nd  DirioMi 
WaU  Brothers  <t  Co.  v.  Foyn,  1879.  7  R.  126.     Disting.  Weir  u.  Tudhope.  1892. 19  R.  858. 

L.  Traynor. 
WaU  Brothers  <t  Co.  v.  Foyn,  1879,  7  R,  126.    Disting.  Mathewson  v.  Yeaman,  1900,  2  P.  O 

2nd  Division. 
WaU  Brothers  dt  Co.  v.  Foyn,  1879,  7  R.  126.    Held  inappl.  Lamb  p.  Thompson,  1901.  4F.8S- 

L.  Trayner. 
Waarhnpe  {Rrovm's  Trs.),  1882,  10  R.  441 .     Prin.  appl.  M' Alpine,  1883,  10 R.  837.     Ist  Diviaia. 
Waugh  V.  Ayrshire  Post  Ltd.,  1893,  21  R.326.     Comm,  Murdison  v.  Scottish  Football  Dmm. 

1896.  23  B.  449.     L.O,  Kincaimey. 
Webster  v.  Brotm.  1892,  19  B.  765.     Disting.  Shields  v.  DalKiel,  1897,  24  R.  849.      lat  Diviaon. 
Webster  v.  Brown,  1892, 19  R.  765.    Disting.  Hall  v.  Hubnor,  1897, 24  R.  875.     L.J.-C.  Macdoiuil 
Webster  v.  Brown,  1892, 19  R.  765.   Foil,  M'Manua  v.  Armour,  1901, 3  F.  1078.   L.J.-C.  MacdoMH. 

L.  Trayner,  L.  Moncroiff. 
Wd)Ster  V.  Brovm.  1892,  19  B.  765.     Disting.  CaldweU  v.  M'CaUum,  1901,  4  P.  371.    LJ.-t 

Macdonald,  L.  Trayner,  L.  Moncreiff. 
Webster's  Tra.  v.  Webster,  1876,  4  R,  101.    Prin.  appr.  and  appl.  Farqubarson  v.  FarqoharKO, 

1883,  10  R.  1253.    L.J.-C,  Moncreiff. 
WAster's  Trs.  v.  Webster,  1876.  4  R.  101.     Disting.  Philip  v.  Philip,  1885,  13  B.  329.     L.O.I«. 
TFeema,  Ac.  v.  Standard  Li/e  Ass.  Co.,  1884,  11  R.  658.     Bev.  1884,  11  B.  (H.L.)  48,    H.o"- 
Weems,  *c.  v.  Standard  Life  Ass.  Co.,  rev,  1884,  11  B.  (H.L.)  48.    Not  appl.  Asaeta  Co.  Ui. 

V.  Bain's  Tra.,  1904,  6  F.  692.     L.  Young,  L.  Moncreiff. 
Weir  v.  Collness  Iron  Co.,  1889, 16  B.  614.    Comm.  Oarke  t>.  Cbrfin  Coal  Co.,  1891, 18  R.  (H.L.1 

63.    L.  Wataon. 
ffeiV  V,  OraM,  1898. 25  R.  739,    Foil.  Fc&m  v.  Con-par.  1899,  1  F,  751.    L,  Young,  L. Tra.viw. 
ffeirv,  Grace,  1898.  IF.  253.     Afl,  1899,  2  F.  (H.L.)  30.     H.ofL. 
Weir's  Trs..  1 S77.  i  R.  STC.     A|.j.r.  :,ud  ,l|.|.1.  DoHnin.  ISTO.  (!  R.  1013.     UP.  Ingli*. 


JTetV*  Tr«.,  1877, 4  R.  876.    Ref.  to  Marshall's  Trs.,  1897.  24  R.  478.    L.O.  Stonnonth -Darling. 

ICrfcft  V,  Tennent.    See  Tennent  v.  Tennent'a  Eior. 

Welsh's  Trs.  v.  Forbei,  1885,  12  R.  851,  per  L.J.-C.  Monoieill.    Ref.  to  Thomaon  ti.  Bell,  1894, 

22  R.  16.     L.  M'Laren. 
TTmj/M,  Earl  of.  v.  Earl  of  Zdland,  1890,  18  R.  126.      Foil.  'Duko  of  Atholl  f.  The  Glover 

Incorporation  of  Perth,  1899,  1  F.  658.     L.O.  Stormonth-DarUng,  lat  Diviaion. 
WemyM,  Earl  of,  v.  Earl  of  Zdland,  1890,  18  R.  126.     Held'ovemil.iDuke'of- Atholl  v.  The 

Glover  Incorporation  of  Perth,  1900,  2  P.  (H.L.)  fi7.     H,  of  L.         "  "      ■ 

Wemyis' Trs.  V.  Lord  Advocate,  l»96,2iB,.21<i.    Partly  rev.  1898,  2  P.  (H.L.)  1.    H.otL. 
Wemyw'  Trs.  v.  Lord  Advoeatt,  partly  rev.  1899,  2  P.  (H.L.)  1.    Prin.  appl.  •Parker  v.  Lord 

Advocate,  1902.  4  P.  698.     1st  Diviaion. 
West  Stockton  Iron  Co.  Ltd.  v.  Nideon  A  MaxweU,  1880,  7  R.  1055.     Foil.  Johnson  &  Reay  t>. 

Nicoll  k  Son.  1881,  8  R.  437.    2nd  Division. 
WfSl  Stockton  Iron  Co.  Ltd.  v.  Nielson  tt  MaxweU,  1880, 7  R.  1055.     Comm.  Grierson,  Oldham 

i,  Co.  Ltd.  V.  Forbes,  Maxwell  &  Co.,  Ltd.  1895,  22  R.  812.     L.O.  Kincaimey. 
WhUe,  1893,  20  R.  600.    Held  tnappl.  Cruickshank  v.  Gowans,  1899,  1  F.  692.     let  Division. 
Whitev.  Dixon,  1%SI,  9  II..Z15.    dff.  1883.  10  E.  (H.L.)  45.    H.otL. 
White  V.  Dixon,  aff.  1883, 10  B.  (H.L.)  46.    Ref.  to  Bank  of  Scotland  v.  Stewart,  1691,  18  R.  967. 

L.O.  WeUwood. 
WMU  T.  Dixon,  aS.  1883,  10  R.  (H.L.)  46.    Held  inappl.  Barr  «.  Baird  &  Co.,  1904.  6  F. 

624.    L.P.  Balfour. 
White  V.  Magistrates  of  Ruffurglen,  1897.  24  R.  446.     Comm.  County  Council  of  Dumbarton- 

Bhire  v.  aydebank  Burgh  CommiBBioners.  1901.  4  F.  111.     L.P.  Balfonr. 
White  V.  Sted.  1894,  21  R.  649.     Comm.  Maxwell  v.  Young,  1901,  3  F.  638.    L.  M'Laren. 
White  V.  WhUe'a  Tr.,  1879,  6  R.  854.     Comm.  Mather  v.  M'Kittrick.  1881. 8  R.  952.     lat  Diviaion. 
White's  Trs.  V.  ffAi(e,1896,23R.836.    Ref.  toEua8elli'.BeirBTrs..l897.24R.666.    2ndDivision, 
While's  Trs.  v.  Whyte,  1877, 4  R.  786.    Comm.  Gibson's  Trs.  v.  Ross,  1877, 4  R.  1038.    L.  Deas. 
WhiU'a  Trs.  v.  Whyte,  1877.  4  R,  786.    Comm.  Kirkland  v.  Kirkland'a  Tr.,  1886,  13  R.  798, 

L.  Sband. 
WhUe's  Trs.  v.  Whyle,   1877,  4  R.  786.    Comm.  Chaplins'  Trs.  v.  Hoile,  1890,  18  R.  27. 

L.  Kyllaohy. 
White's  Trs.  v.  Whyte,  1877,  4  R.  786,    Comm.  Hughes  v.  Edwards,  1892,  19  R,  (H.L.)  33. 

L.  Watson. 
While's  Trs.  v.  Whyte,  1877,  4  R.  786.    Ref.  to  Eliott's  Trs.  v.  Elliot,  1894,  21  R.  975. 

L.  Rutherfurd-Clark,  L.  Kinnear. 
WhitAead  V.  Blaik,  1893, 20  R.  1045.    Ref  to  White  v.  Steel,  1894, 21  R.  649.    L.O.  Kincaimey. 
WhilAtad  V.  Blaik,  1893,  20  R.  1045.     Poll.  Barrett  v.  North  British  Railway  Co.,  1899,  1  F. 

1139.     1st  Division. 
Whitehead  v.  Blaik,  1893,  20  R.  1045.    Ref.  to  Aitken  v.  Oourlay  &  M'Nab,  1903,  6  F.  585. 

L.  Monoreiff. 
Whitehead  v.  Blaik,  1893,  20  R.  1045.    Prin.  appt.  Campbell  v.  Barclay,  Curio  &  Co.  Ltd.,  1904, 

6  P.  371.     L.P.  Balfour. 
Whylt  V.  Hamilton,  1881,  8  R.  940.    Aff.  1882,  9  R.  (H.L.)  53,     R.  of  L. 
Whgte  V.  Hamilton,  aff.  1882,'9  R.  (H.L,)  53.    Ref.  to  Colvin  v.  Hutchison,  1885,  12  R.  947. 

L.0,  M'Laren. 
Whyte  v.  Lee,  1879,  6  R.  699.    Comm.  Nelson  v.  Assets  Co..  1889, 16  R.  898.    L.0.  Kinnear. 
Whyte  V.  Lee,  1879,  6  R.  699.     Comm.  Smith  o.  Soeder,  1895,  23  B.'60,     L,0.  Wellwood. 
Whyle  V,  Murray,  1888,  16  R.  95.     Comm.  and  appl.  Geddes  «,  Quiatorp,  1889,;17.R.  278. 

L.O,  Troyner,  1st  Division. 
Whyte  V.  Whyte,  1884, 11  R.  710.    Comm.  A.  v.  B.,  1895,  22  R.  402.    L.P.  Robertson. 
Whyte's  Factor  v.  Whyte,  1891,  18  R,  376.    Ref.  to  Marshall's  Tra.,  1897.  24  B.  478.    L.O. 

Stormonth  -  Darling. 
Wick  it  Pulteneytoam  Steam  Shipping  Co.  Ltd.  v.  Palmer,  1893,  20  R.  275.    Rev.  1894.  21  R. 

(H.L.)  39.    H.  of  L. 
Wightman  v.  Costine.     See  Costine's  Trs.  v.  Costine. 
Wights  V.  Bums.  1883.  11  R.  217.    Comm.  Evans  v.  Stool,  1885.  12  R.  1295,    L.  Shand, 

h.  Adam. 
Wights  V.  Bums,  1883,  11  R.  217.    Comm.  Bern's  Exor.  ti.  Montrose  Asylum,  1893,  20  R.  859. 

L.O.  Kincaimey,  L.  M'l^ren,  L.  Trayner. 
Wtldndge  v  Anderson.  1897  25  R  (J.C.)  27.    Ref.  to  Watson  v.  North  British  Railway  Co., 

1901  3P  342     L  Kinnear 
WUkte  s  Trs  V  WtgH  s  Trs    1893  21  R.  199.     Appl.  Ritchie's  Tra.  ».  EitcWe,  1894,  21  R.  679. 

2nd  D  vision 
IFt/fae sTrs   v    Wights  Tn 

'>2R   llfl      T    AiJim 
IF  /  ISOJ   21  R.  1!)1>.     Ref.  to  Whites  Trs.  !■.  White.  189(!,  23  R.  830. 

W  a  1  1891  '1  R.  199.     Disting,  Riuwell  v.  Bell's  Trs..  1897.  24  R,  666. 


\ 


Wiltitison   V.  Kinneil,    Cannd   Ac.  Co.  TM.,  1897,  34  R.  1001.     Ref.  to  HaxwcE  p.  Y(m 

1001.  3  P.  638.     L.  M'Uren. 
WiUey  v.  WiUry,  IBM,  11  R.  815.     DiMppr.  Watson  v.  WatwHi,  1890.  17  B.  736.     L.P.  b^ 
ICti/iam*  V,  BoWtV.  1884,11  R.  982.     Appr.  Gilroy  Sniw  &  Co.  p.  Price  ft  Co.,  1891.18B.» 

L.  Trayner. 
WmUxma  v.  WaU  A  WiUon.  1889.  16  R.  687.    Foil.  DftTidson  v.  DftTidsoa'a  £xf>r..  ISdl,  \il. 

1069.     2ud  DiTiiion. 
WiUiavuon  v.  AUatt,    1882,  9    B.    869.     Comiu.  Dunn's  Tr.  p.  Hardy,   1896.    23  B.  Kl 

L.  Kin  Dear. 
WiUiamiOH  r.  AOan,  1882,  9  B.  8S9,  per  L.P.  Inglu.  864.     Appr.  Thiem'a  Tra.  v.  Collie.  1S91 

1  P.  764.     L.  Trayner. 
Wmiamton  v.  Begg,  18S7, 14  R.  720.   PoU.  'Cowie'iTr.  v.  Cowio,  1891, 18  R.  706.     2nd  Dinsca^ 
i¥iUianuon  v.  Brgg.  1887, 14  R.  720.     Comm.  and  ezpl.  Cawi«'a  Tr.  v.  Cowie,  1893.  20  B.  (H.L: 

*   81.     L.Ch.  HerachoU,  L.  Wataon.  L.  Shand. 
WmianuoH  v.  Boothby.  1890,  17  R.  927.    Ref.  to  Watt  v.  Watson,  1897, 24  R.  330.      L.  MoBCT«f, 
WiUinvuim  v.  Howard,  1899.  1  F.  864.     Not  appl.  Adam  v.  Adam's  Trs.,  1903,  5  F.  863.     '  " 

Balfour.  L.  Adam. 
WiUiamsoH  v.  N.  B.  RaUxoay  Co.,  1884,  II  B.  696.    Ref.  to  Sim  v.  Bobinow,  1892,  19  B.  Gfi. 

L.  Kinnear. 
Wittiamson  v.  f/mpAmy  *  RobtrUon,  1890,  17  R.  905.    Piio.  appl.  Rome  tr.  Watson,  1 

26  R.  733.     L.O.  Kincaimey,  l«t  Division. 
WiUiatruon   v.  Umphray   dk   Roberl»on,   1890,  17   E.   90S,  per   L.P.   Inglis.     Appr.    and   apjl 

PrimroBB  v.  Watcrston,  1902,  4  F.  783.     L.O   Stormonth- Darling.  L.J.-C.  Macdonald. 
ffiUMon  T.  PflherhHdgf.  1893,  20  R,  976.  yrr  L.  Adam.      Appr.  JoEnatone  v.  Hughan,  1891, 

21  R.  777.    L.P.  Robertson. 
Wai>on  V.  M-lntoah  Bros.,  1878,  6  R.  1097,     Diaappr.  Steele  t>.  M'Intoah  Bros..  1879.  7  B.  19i 

L.P.  Inglin. 
Wihon  V.  N.  B.  Railtcat/  Co.,  1873,  1  R.  304.     Foil.  Toogh's  Tni.  c.  Dumbarton  Water  Q 

1874,  I  R.  879.     1st  Division. 
WUeon  -7  N   B  Raauay  Co     1873  1  R  304.    Disting.  Symington  v.  Symington.   1874.  I  K. 

1006      Ut  D  via  on 
Wtlion  V   S  oU  1874  1  R  1003     Held  overml.  NaUonal  Bank  of  Australawa  r.  Tnmbul!  4 

r     isni  18  R  0  «t    I  n  w  iiw    i 

Itt/    n       n     (  (  rwTle     Thorsa." 

Wilmjuv  ^adill  1S70  3  R     88      Aff  1876,  4  R.  (H.L.)  29.    H.  of  L. 

H  U  nil  *  T  y     k  lfl7fl     R  697     loll.  Ballantyne'aTrs. (..Kidd.  1898,25R.62l.      LJ.-O.  , 

Miicd  n   IJ   L  T  ayn       L  Mon    e  ff 
H       /        /         H       hjitib     ISM   8R       6      DiBling.Barriet'.Barric,  1882,  10R.20S.   L..  Shand. 
II       /       '         W  n  h    mh     J88i   8  R       6,  po-  L.J.-C.  Moncreiff.     Quest.  .■\uld  v.  Auld,  ISS4. 

1     II    I         1  t  D  viB    n 
11       '        /         \\   nhomb     1SS18R       b.     DUting.  Gibson  v.  Gibson,  1894,  21  R.  470. 

W   II         i 
II      /  1/     Hand  I  on  C       1S»4   1"  B.  91.    Comm.  and  appl.  Congleton  f.  Angus,  1SS7. 

I  t  R        1      L  CVn  ghill 
II     A  f  t  lyBank  lS7i)  (IR  823.    Comm.  and  appr.  Gallelly's  Tra.  r  Lord  Advocat*. 

1      )  S  li     4      roc        1  II  r  P  IngUs. 
n  Hw/       \    BB    i'a/r      INH       S  0  H   of  L,  Report.     Rev.  1891,  IS  R.  (H.L.)  27.     H.  of  L 
Wood       NBRali)a/(  1891     18  R.  (H.L.)  27.     Foil.  Mackie  i-.  Stracban,  Kinmoad 

&Co     ISK       )R   1(H      LJ   (    Mil    fonald. 
H      /        \    B   Railuait         e      1811     IS  R.  (H.L.)  27.     Foil.  Motbieaon  t'.  HaHlhomn  &  O7. 

Hi     ISO<t   1  F  41.8      L  J   t    Mh  d  nald.  L.  Moncreiff. 
ft     /        ^    B   BalcajC       e      ISOI    13  R.  (H.L.)  27.    Comm.  Welah  v.  Cousin,  1899, '. 

7      10  Kyllachy 
If  >™/  V    V    if    /     /  IS91    18  R.  (H.L.)  27.     Prin.  appl.  Doman  p.  .Allan  t 

•5  n     IWH        III         I  \1     d  nald,  L.  Trayner,  L.  Moncreiff. 

■  "     —9,     Coram.  Morriaon  t'.  Baird  ft  Co.,   1882, 

Foil.  Wingftte  v.  Monkland  Iron  Co..  1884. 

Foil.  Maguire  v.  Bussell,  1885,  12  R.  1071. 

Ref.  to  Gorman  v.  Morrison  &  Son,  1885, 

if.     Comm.  and  appl.  Congleton  v.  Angus. 

Dislmg.  Smyth  i'.  Tumhull,  1890,  17  R.  877. 

}M<]  ovorrul.  M'Caltiim  v.  N.  B.  Rnilwiiv 
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Wright  V.  La&y  Elphirutont,  1881,  S  B.  1025.    Comm.  Bussoll  v.  Marqncss  of  Bute,  1882, 10  B. 

302.    L.O.  Kinnear. 
Wright  <fc  Qreig  v.  Ovlram  A  Co.,  1889,  16  B.  1004.    Bef.  to  Bayue  &  Thomson  v.  Stubbe'  Ltd., 

1801.  3  F.  408.     L.O.  Kineainiey. 
Wright's  Tra.  v,  Wright,  1894,  21  R.  568.    Comm.  and  diBting.  Warrand's  Tre.  v.  Warrand,  1901, 

3  P.  369.    2nd  DiTiaion. 
Writerg  to  the  Signa  T.  Cofam.  oj  Inland  Sevenue,  1886,  14  B.  34.     Comm.  Inland  Bevenue 

f.  Bojal  College  of  Surgeone  of  Edinburgb,  1802.  19  B.  761.     L.P.  Bobertson,  L.  M'Lami. 
Wyllie  V.  Harriwn  &  Co.,  1885,  13  B.  92.     Disting.  Kniuse  t>.  Drjnan  &  Co.,  1891, 18  B.  1110. 

L.  J.-C.  Mftcdonald. 
Wyliit  y.  HaTriton  A  Co.,  1885, 13  B.  92.    Diating.  Granite  Oly  Steamship  Co.  v.  Ireland  ft  Son, 

1891,  19  B.  124.     L.J..C.  Macdonald. 
WyUit's  Tr».  v.  Boi/d.   1891,   18  B.  1121.    Comm.  Dowie  v.  Hagart,  1894,  21  R.   1062. 

L.  M'Laren,  L.  Kinnear. 
Wyman  v.  Pattram.    See  Fei^piBon  V.  PatersoD. 

WyM  V.  AlbM,  Ac,  1881,  8  B.  983.     Appr,  Darling  v.  Darling,  1898,  26  B,  747.     L.P. 
I        Bobertson,  L.  M'Laren. 

¥<mng  t.  Brovm,  1875,  2  B.  456.    Foil.  Lattimer  v,  Andenon,  1881,  9  R.  370.     let  DiTJsion. 
Young  v.  Brovm,  1875,  2  E.  456.     Prin,  appL  Boyd,  Gihnour  &  Co.  v.  Glasgow  i,  S.-W.  Bailway 

Co.,  1888,  16  B.  104.     L.J.-C.  Macdonald. 
Toung  v.  Comm.  of  Inland  Revenut,  1875,  2  B.  926.    FoU.  Bogera  ti.  Solicitor  of  Inland  Bevenne, 

1879,  6  B.  11U9.     let  Dividon. 
Yoiing\.Comm.oj  InlandRevenve,  1876, 2  R.  925.   Diating.  Lloyd  v.  Solicitor  of  Inland  Bevenue, 

1884,  11  B.  687.     L.  More. 
Young  r.  JoAmoh  ■£  Wright,  1880,  7  R.  760.    Foil.  Sim  c.  Scottiab  National  Heritable  Property 

Co.,  1889, 16  B.  683.     lat  Division. 
Young  v.  Maga.  oj  Oiaagoui,  1891, 18  R.  825.    Held  inappl.  Leosk  v.  Burt,  1893, 21  B.  32.    L.J.-C. 

MacdoaaJd. 
Young  t.  N.  B.  Railway  Co.,  1885,  13  B.  314.    Aff.  1887,  14  B.  (H.L.)  63.    See  also  1888, 

15R.  (H.L.)32.    H.of  L. 
Youngv.N.B.  RailtaiyCo.,aB.im7,WR.{K.L.)6S.     Ret.  to  Smith  b.  Lerwick  Harbour  Trs., 

1903,  5  F.  680.     L.O.  Kincaimey.  L.  Kinnear. 
Young  v.  A'.  /(,  Bailway  Co.,  aff.  1887,  14  R.  (H.L.)  63,    Comm.  Aitken's  Trs.  v.  Caledonian 

Bi^lw^  Co.  and  tlie  Lord  Advocate,  1904,  6  F.  465.    L,  Moncieiff. 
Young  v.  Trvelef,  AaeeU  <fc  Invealment  Inaurance  Co.  Ltd.,  1893,  21  B.  222.     Disting.  laird 

V.  Securities  Insurance  Co.  Ltd.,  1895,  22  B.  462.     L.O.  Wellwood. 
Tovng'a  Trs.,  1885,  12  R.  968.     Ref.  to  Young's  Tre.  v.  Young's  Tt«„  1892,  20  B,  22,    L.O. 

Stormonth  -Darling. 
Young's  Trs.,  1885,  12  R,  9C8.     Foil.  Neilson's  Tre.  r.  Henderaon.  1897,  24  R.  1136.     lat 

Division. 
Young'a  Trs.,  1885,  12  B.  90S.    Prin.  appl.  Dunbar  Dunbar's  Tre.  v.  Dunbar  Dunbar,  1902,  5 

P.  191.    L.O.  Kinoairnoy,  L.P.  Balfour. 
Young's  Trs.  v.  Janes,  1880,  8  B.  242,    Comm.  Haldone's  Tre.  t>.  Murphy,  1881,  9  B.  269. 

L.P.  IngUs, 
Young's  Trs.  v.  Janes,  1880,  8  R.  242.    Comm  Trouaooa  t;.  Tronaons,  1884. 12  B.  156.    L,  Shand, 
Young's  Trs.  v.  Janes,  1880,  8  B.  242.    Comm.  'Murray  v.  Gregory's  Tre.,  1887,  14  B.  36& 

L.P,  Toglis,  L.  Shand. 
Young'a  Trs.  \.  M'Nab,  d^c,  1S83,  10  B.  1165.    Comm.  Turner's  Trs.  v.  Turner,  1897,  24  R. 

619.    L.  Kinnear. 
Young's  Tra.  t.  Young's  Tr.,  1892.  20  B.  22.    Comm.  and  Prin,  appl.  Dunbar  Dunbar's  Tre. 

V.  Dunbar  Dunbar,  1902,  5  F.  191.    L.O.  Kinoaimey.  L.P.  Balfour. 
Young's  Tra.  v.  Young's  Tr.,  1900,  3  F.  274.     AflF.  1901,  4  F.  (H.L.)  1.    H.  of  L. 
Young's  Tra.  v.  Ywing'a  Trs.,  aff.  1901, 4  F.  (H.L.).    Comm.  Maointyre  v.  Grimond'a  Trs,,  1904, 

6  F.  285.     L.  MoncreiS. 
YuilTs  Tra.  v.  Thomson,  1902,  4  F.  816.    Foil.  Ross'  Tra.  v.  Boss,  1902,  4  F,  840.    L.  Monoreiff. 
YuiWs  Trs.  V.  Thomson,  1902,  4  P.  816.    Bet.  to  M'Culbch's  Tra.  v.  MaccuUoch,  1903.  6  P. 

(H.L.)  3.     L.  Davey. 
Ytquierdo  v.  ClydAank  Enginetring  d,  Shipbuilding  Co.  Ltd.,  1901,  4  P.  319.    Rev,  1902,  4  P, 

(H.L.)  31.    H.otL. 

ZtUand,  Earl  oJ,v.His!op,\&8\,  STL.  615.     Rev.  1882,  9  R.  (H.L.)  40,     H.  of  L. 
Zetland,  Earl  of,  v.  HxAop,  rev.  1882,  9  R.  (H.L.)  40,  per  L.  Watson,  47.    Bef,  to  WadtleU  v. 
Campbell,  1898.  25  E.  466.     L.O.  Pearson,  L.  Kinnear. 

Ztllnv'i.  r"-i  ..'  .•.-■.■■:      M  !       !.,,.,,  I,.  Wntsoo,  47.     Comm.  Moyee  c. 

r  L,  Watscm,  47.    Comm.  and  appl. 
"'"     L.O.  Kiocaimey,  L.P.BaUonr. 
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ADDENDA. 

AUan't  Tr».  v.  D.  of  HamiUon.     See  Hunilton,  D.  of,  v.  Allan. 

Blair  V.  Mac/U,  1884,  1 1  R.  S15.     FoU.  Nairn  v.  Speedie,  1899,  1  F.  635.     lat  Division. 

Boyrf" «  Trs.  v.  Boyd,  1877,  4  R.  1082.    Ref.  to  Young's  Trs.  u.  Young's  Tre..  1892,  20  B. 

L.O.  Stormoath-DorUng. 
HamUlon  v.  fit(cAi>.    See  WaUon's  Tn.  v.  Hamilton. 
Inf^u'  Tra.y.  Brttn,  1801,  18  R.  487.     Appr.  and  appl.  Grant  v.Grant'e  Trs.,  18S8,25R.S 

L.  Trayner. 
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